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VI 


INDEX-DIGEST 


[Vol.  XXXV 


in  ita^^d^  to^^jSf*  ^  •"  ^  ^'"^ '^  ^*  ^^^^ 


BILLS  AND  NOTES. 
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Negotiable  InBtmnients  Law: 
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500-505 
Field  for  legislation.  S17-51S 
Massachusetts  doctrine.  4g2-5o6 
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,   .  494-499 
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creditors.  512-517 
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curities intact.  509-511 
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going  forward  with  evidence.  313 


CANCELLATION   OF   INSTRU- 
ISENTS. 

Bill  by  infant  to  cancel  in  aid  of 
avoidance.  340 

Relief  denied  to  infant  who  repudiated 
contract.  757 

CANON  LAW. 

Eflfect  of  new  church  code  on  mar- 
riage. 105 

Petrovitz:  The  New  Church  Law  on 
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See  also  Administrative  LaWy  Admi- 
raltyy  Constitutional  Law,  Inter- 
state Commerce,  Railroads. 
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471 
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747,  764 
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747 
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panied by  owner.  747 

Passengers:     personal     injuries: 

Basis  of  liability.  747 

Liability  for  criminal  acts  of  third 

persons.  467 
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See  Proximate  Cause. 
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Cy-prto  doctrine:    Lack  of  general 
charitable  intent  shown  in  will. 

477 

Property  of  a  charitable  corporation 

on  dissolution.  g^ 

CHILD  LABOR  LAW. 

See  Constitutional  Law,  Interstate  Com- 
merce. 

CIVIL  LAW. 

Jenks:  Digest  of  English  Civil  Law, 
a  review  of  the  second  edition.  483 

CODES. 

Code  practice  in  New  York.     783-784 

COBflMON  LAW. 

Cockle  and  Hibbert:  Leading  Cases 
in  Common  Law,  a  review.     222 

Pound:  The  Spirit  of  the  Common 
Law,  a  review.  481 

COBflMUNITY  PROPERTY. 

See  under  Ownership. 

COMPARATIVE  LAW. 
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See  also  Domicile  Taxation. 
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ment compared  with  jurisdiction 
to  confiscate  debts.  960 
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sister  state  marriages.  454,  468 
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ment of  foreign  rights  and  crea- 
tion of  new  rights  by  law  of  forum. 

464 
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cession: Taxation  of  exercise  of 
power  of  appointment  over  foreign 
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Inheritance:  execution  of  power: 
Law  governing  execution  of  tes- 
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326 
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960 
Distinction  between  judgment  ren- 
dered through  mistake  and  one  on 
cause  of  action  not  enforceable 
in  the  forum.  468 

Judgment  rendered  on  cause  of 
action  not  enforceable  in  the 
forum.  468 

Bibliography:  Tieman:  Conflict  of 
Laws,  a  review.  786 

CONSPIRACY. 

See  also  Labor  Law,  Restraint  of  Trade. 

In  general:  History  of  writ  of  con- 
spiracv.  363 

CiTil  liabuity:  Comparison  of  prin- 
ciples underlying  civil  and  crim- 
inal conspiracy.  425-427 

Criminal  liability:  Comparison  of 
principles  underlsdng  civil  and 
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Criminal  conspiracy  as  a  federal 
offense.  425 

Danger  to  state  as  basis  for  extend- 
ing doctrine  of  criminal  con- 
spiracy. 418-420 

Lack  of  predicability  in  law  of  crim- 
inal conspiracy.  412-418 

Legal  analysis  of  doctrine  that  com- 
bination to  commit  a  non-crim- 
inal act  is  criminal.  40^411 

Origin  and  historical  development 
of  the  crime  of  conspiracy. 

394~4^9 
Relation  of  criminal  conspiracy  to 

law  of  attempts.  ^gg 

State  of  authorities  as  need  of  cnm- 

inal  means  or  ends  to  constitute 

a  criminal  conspiracy.       420-425 

Bibliography:  Winfield:  The  His- 
tory of  Conspiracy  and  Abuse  of 
Legal  Procedure,  a  review.      868 

CONSTITUTIONAL  LAW. 

See  also  Administrative  Law,  Eminent 
Domain  f  Federal  Courts ,  Inter- 
state Commerce,  Jurisdiction,  Mu- 
nicipal Corporations,  Police  Power, 
Railroads,  Taxation,  Witnesses. 
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Immunity  of  governor  from  arrest. 
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rather  than  to  raise  revenue.  860 
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into.                                          869 
FuU  faith  and  credit:   "  Full  faith 
and  credit  "  and  "  comity."     360 
"  Full  faith  and  credit  "  and  divorce 
decrees   rendered   without  juris- 
diction.                                    361 

Personal  rights:  political:  Right  to 

petition  the  legislature:  expulsion 
from  labor  union  for  petitioning. 

332 
Freedom  of  speech:  Freedom  of  the 
press.  361 

Searches  and  seisures:  Admissibil- 
ity of  evidence  obtained  by  illegal 
seizure.  6g4-yo4 

Delay  in  objecting  at  trial  to  evi- 
dence obtained  by  unlawfid  search 
and  seizure.  470 

Extent  to  which  seizure  may  law- 
fully be  authorized  by  search 
warrant.  698 

Government  need  not  return  papers 
obtained  by  illegal  search  and 
seizure  by  private  persons. 

700-703 

Members  of  unincorporated  associ- 
ation cannot  obtain  return  of 
documents  illegally  seizc^d  from 
the  association.  704 


Papers  stolen  by  private  individual, 
use  in  evidence.  84 

Search  and  seizure  accomplished  by 
fraud  or  guile  instead  of  force.  699 

Seizures  under  the  Espionage  Act. 

Use  by  government  of  papers  stolen 
by  private  individual.  84 

Use  of  evidence  obtained  by  illegal 
search  and  seizure  as  violating 
privilege  against  self-incrimina- 
^*o»-  694-704 

Trial  by  jury:  Unnecessary  for  pub- 
lic torts.  464 

IHie  process  of  law:   in  general: 

Application  of  clause  to  decisions 
of  state  supreme  courts.  360 

In  administrative  action,      is  1-13 3 
Statutory  validation  of  obligations  lack- 
ing in  technical  requirements.     194 
Retroactive  laws  under  Fourteenth 
Amendment.  193 

Due  process  of  law:  regulation  of 
rates  or  prices:  Power  of  courts 
to  set  aside  confiscatory  rates,  ji 

Due  process  of  law:  civil  remedies: 

Removal  of  bar  of  statute  of 
limitations  by  retrospective  stat- 
ute.  194 

Statute  empowering  solicitor  to  call 
special  term  of  court.  469 

Due  process  of  law:  regulation  of 
trade  or  business:  Federal  de- 
partmental regulations  involving 
criminal  responsibility.  962 

Bibliography:  Berdahl:  War  Powers 
of  the  Executive  in  the  United 
States,  a  review.  221 

Keith:  War  Government  of  the 
British  Dominions,  a  review.  626 

Lambert:  Le  Gouvemement  des 
Juges  et  la  Lutte  Contre  la  Legis- 
lation Sociale  aux  £tats-Unis,  a 
review.  216 

MacDonald:  A  New  Constitution  for 
a  New  America,  a  review.       630 

Schofield,  Essays  on  Constitutional 
Law  and  Equity,  a  review.      348 

CONSTRUCTIVE  TRUSTS. 

Nature  of  doctrine:  Holder  of  legal 
title  compelled  to  convey  to 
claimant  with  prior  rights,  though 
fraudulent  as  against  tneir  grantor. 

767 

arounds:  in  general:  Effect  of 
second  mortgage  on  the  rights  of 
a  party  subrogated  to  the  security 
of  the  first  mortgagee.       696»  624 

Qroundi:  breach  of  fiduciary  duty: 
Secret  agreement  for  future  part- 
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nership  with  lessor  of  firm  pre- 
mises. 622 
Qrounds:  ftaud:  Right  of  assignee 
of  fraudulent  grantee,  with  notice, 
to  equitable  relief.  .         764,  774 

CONTEMPT. 
What  constitutei  contempt:   Pro- 
hibition of  foreign  law  as  a  defense 
to  contempt  proceedings.         611 

CONTRACTS. 

See  also  AdmiraUy,  Agency,  Bank- 
ruptcy, Bills  and  Notes,  Cancel- 
lation of  Instruments,  Carriers, 
Conflict  of  Laws,  Damages,  Letters 
of  Credit,  Release,  RBscission,  Re- 
straint of  Trade,  Sales,  Specific  Per- 
formance, Statute  of  Frauds, 

Contracts  under  seal:  Suit  by  orally 
disclosed  principal  when  agent 
signs  and  seals  as  party.  339 

Consideration:  necessity:  Neces- 
sity of  consideration  in  letter  of 
credit.  S^JS^^ 

Construction:  Nature  of  shipping 
documents  to  be  tendered  under 
c.  i.  f.  contract.  471 

IMenses:  in  general:  Principal's 
liability  on  contract  made  by 
agent  where  third  party  thinks 
agent  is  not  within  his  authority. 

201 

]>efenses:  impossibility:  Relation 
of  impossibility  to  mistake.     221 

Bibliography:  Ballantine:  The  prep- 
aration of  Contracts  and  Convey- 
ances with  Forms  and  Problems, 
a  review.  109 

Pollock:  Principles  of  Contract,  a 
review  of  the  ninth  edition.     220 

COPYBIOHTS. 

Nature:  Effect  of  compliance  with 
statute  by  wrongdoer.      600,  622 

Common-law  rights:  distinguished 
from  statutory  rights.  600 

Nature  of  statutory  right.  600,  622 

CORFORATIONft. 

See  also  Bankruptcy,  Foreign  Corpo- 
rations, Income  Taxes,  Interstate 
Commerce,  Municipal  Corpora- 
tions, Public  Utilities,  Restraint 
of  Trade,  Taxation. 

In  general:  Labor  copartnership  in 
industry.  gio-g2S 

Nature:  in  general:  Corporations 
in  international  law.  074 

Nature:  distinction  between  cor- 
poration and    its  members: 


Disregarding  the  corporate  fiction 
where  no  illegality  is  involved.  204 

Promoters:  Liability  of  promoter  to 
corporation  promoted  on  issue  of 
stock  for  overvalued  property.  765 

Liability  for  torts:  LiabUity  for 
tort  committed  before  incorpora- 
tion. 198 
Liability  of  de  facto  corporation  in 
tort.  198 

Corporations  de  facto:  Liability  of 
corporation  for  torts  of  associates 
before  incorporation.  198,  203 
Tort  liability  of  de  facto  corpora- 
tion. 189 

Officers  in  general:  Right  of  presi- 
dent to  file  answer  to  involuntary 
petition  in  bankruptcy.  339 

Powers  of  directors:  Voluntary  pe- 
tition in  bankruptcy.  196,  201 
Voluntary  petition  in  bankruptcy 
under  charter  forbidding  directors 
to  assign.  203 

Bights  of  stockholders:    Right  to 

contest     voluntary    petition     in 

bankruptcy  filed  by  directors.  196 

Testamentary  voting  trust.  212 

Beorganisation:  Jurisdiction  of 
equity  to  appoint  a  receiver  of  a 
solvent  private  corporation  where 
no  other  relief  is  sought.  204 

Dissolution:  Devolution  of  property 
on  dissolution.  85 

Bibliography:  Mast  en  and  Fraser, 
Company  Law  of  Canada,  a 
review.  110 

COSTS. 

Suit  money  for  the  defendant  wife  in 
a  divorce  action.  464,  471 

COUBTS. 

See  also  Federal  Courts,  Industrial 
Courts  and  Boards,  International 
Law,  Jurisdiction, 

Particular  Courts:  Permanent  court 
of  international  justice.  245-27^ 
South  Australian  Industrial  Arbi- 
tration Court.  22J-244 

COVENANTS  OF  TITLE. 
In  general:  What  law  governs  their 
creation.  964 

CBIMINAL  LAW. 

See  also  Conspiracy,  Evidence,  Extradi- 
tion, Restraint  of  Trade, 
In  general:   Criminality  based  upon 
anti-social  effect  rather  than  upon 
acts  as  such.        ^  40^-411 

Forestalling,  regrating,  engrossing. 

828-831 
Public  torts.  462,47 z 
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Statutory  ofleil868:  Criminal  re- 
sponsibility for  the  violation  of 
federal  departmental  regulations. 

962 

When  public  tort  as  distinguished 

from  real  crimes.  462 

Mental  element:   Lack  of  mens  tea 

no  defense  to  public  tort.         463 

Former  Jeopardy:  No  defense  where 

only  a  public  tort.  464 

Separate  convictions  for  the  robbery 

of  two  persons  on  one  occasion. 

6i5 
Trial:   Right  of  accused  to  act  as  his 

own  counsel.  86 

Appeal:   Right  of  one  who  has  served 

sentence  to  appeal.  766 


Reforms:  Defects  and  remedies. 

967-971 
The  Cleveland  survey.        967-971 

Bibliography:     Criminal  Justice  in 
Cleveland,  a  reWew.  967 

Travers:  Le  Droit  P^nal  Inter- 
national et  sa  Mise  en  CEuvre 
en  Temps  de  Paix  et  en  Temps  de 
Guerre,  a  review.  102 

CUSTOMS  AND  USAQES. 

Usage  of  rendering  salvage  service 
gratuitously.  615 

CY-PRES  DOCTRINE 

See  Chariiies, 


D 


DAMAGES. 

See  also  Eminent  Domain,  Libel  and 
Slander  J  Sales,  Workmen^s  Compen- 
saiion  Acts. 

Elements:  Measure  of  damages  in 
eminent  domain.  76,  86 

Recovery  by  wife  for  injury  to  hus- 
band does  not  inflict  double 
damages.  343 

Measure  of  damages:  contracts: 
Dbhonor  of  foreign  draft.  88 
Increased  cost  of  building  caused  by 
circumstances  of  which  there  was 
no  notice  at  the  making  of  the 
contract.  205 

Measurer  of  damages:  torts:  Im- 
paired purchasing  power  of  money. 

616 

Excessive  damages:  Compulsory  re- 
miUUur,  616 

DANGEBOUS  PREMISES. 

See  also  Landlord  and  Tenant. 
IdabiUty  to  trespassers:  Premises 
adjacent  to  a  public  highway. 

68,  94 

DECEIT. 

In  general:  Liability  for  misrepre- 
sentation as  enforced  in  the 
action  of  deceit.  6S4-65S 

Liability  for  words  spoken,  known 
to  be  untrue  and  from  which 
physical  harm  resulted.  348 

DEEDS. 

Delivery:    Delivery  in  escrow:  as  sev- 
erance of  joint  tenancy.  89 
parol  proof  of  conditional  de- 
livery to  grantee  or  obligee.      67$ 


Construction   and   operation   in 

general:  Implied  grant:  right  of 

way  in  simultaneous  transfer.  207 

Land  "divided  between  "  A  and  his 

heirs  creates  tenancy  in  common. 

20s 

DEUVERT. 

Symbolic  delivery:    Delivery  of    key 
to  room  as  delivery  of  contents. 

211 

DEVISES. 

See  Legacies  and  Devises. 

DISTRICT     AND     PROSECUTING 
ATTORNEYS. 

Statements  to  prosecuting  attorney  as 
privileged.  209 

DIVORCE. 

Grounds:  Adultery:  abnormal  period 
of  gestation  as  evidence  of  adultery. 

766 

DOMICIL. 

See  also  Conflict  of  Laws  (Jurisdiction: 

domicil) . 
In  general:    Jurisdiction   to  tax  as 
affected  by  change  of  domicil. 

876,  889 
Requisites:  Abandonment  of  domicil 
of  choice.  189 

Domicil  of  person  in  iiinerc.        189 
Efficacy  of  intent  to  retain  original 
domicil  when  old  home  is  aban- 
doned and  new  one  established. 

764 

DOWER. 

Wife  of  one  entitled  to  land  by  con- 
structive trust.  206 
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Nature:  Remedy  of  grantee  of  ease- 
ment against  owner  of  servient 
tenement  who  fails  to  pay  taxes. 

617 

Whether  use  of  right  of  way  requires 

user  to  dose  sate.  767 

Creation:     inxiuication:     Implied 

grant  of  right  of  way.  207 

ELECTION  OF  BEMEDDSS. 

Actions  against  carrier  for  breach  of 
duty  and  against  consignee  for 
goods  sold  and  delivered.        207 

EBAINENT  DOMAIN. 

Who  may  take  property:  State  con- 
demning land  in  another  state.  208 

For  what  purposes  property  may 
be  talwn:  Power  of  state  to 
condemn  land  for  public  use  of 
another  state.  308 

What  property  may  be  taken: 
Power  of  one  state  to  condemn 
land  in  another  state.  208 

Compensation:  What  is  admissible 
evidence  of  value.  76»  86 

EQUITY. 

See  also  CanceUaiion  of  Instrumenis, 
CkariiieSj  Constructive  Trusts,  In- 
junctions, Labor  Law,  Res  Judicata, 
Specific  Performance,  Subrogation, 
Trusts, 

Grounds  of  Jurisdiction:  in  gen- 
eral: Appointment  of  a  receiver 
of  a  solvent  private  corporation 
where  no  other  relief  is  sought. 

204 

Cancellation  of  contract  in  aid  of 

infant's  avoidance.  340 

Subjects  of  Jurisdiction:  prop^ty 
in  general:  Specific  reparation 
for  tort  to  dower  right.  206 

Subjects  of  Jurisdictton:  con- 
tracts: Cancellation  in  aid  of 
infant's  avoidance.  340 

Subjects  of  Jurisdiction:  torts: 
Injunction  by  cropper  against 
landlord  who  seeks  forcibly  to 
oust  him  from  the  premises.  882 
Specific  reparation  for  tort  to  dower 
right.  206 

Jurismction  of  the  court:    Non- 
resident defendant.  611 
Ordering  affirmative  action  outside 
the  jurisdiction.               610,  617 

Procedure:   Federal  Equity  Rules. 

276-J02 


Decree:  Equitable  decree  as  record 
evidence  of  the  equities  in  subse- 
quent litigation  in  another  state. 

612 

Priority  of  equities:  Efifect  of  second 
mortgage  on  the  rights  of  a  party 
subrogated  to  the  security  of  the 
first  mortgagee.  696,  624 

Hazims:  Meaning  of  the  "  clean 
hands  *'  maxim.  764 

Bibliography:  Schofield:  Essays  on 
Constitutional  Law  and  Equitv, 
a  review.  649 

ESTOPPEL. 

See  also  Letters  of  Credit. 

In  general:  Transfer  of  title  to  pet- 
sonalty  by  estoppel.         466,  471 

Who  is  estopped:   buyer,  by  failure, 

after  notice,  to  object  to  resale  by 

unpaid  seller.  872 

Issuing  and  drawee  banks  in  letter 

of  credit.  5^4-59^ 

What  acts  will  estop:  Failure  of 
bu^er  to  object  to  resale  by  un- 
paid seller.  872 

Effect  of  estoppel:  Alternative  ex- 
planation of  transfer  of  title  to 
personalty  in  cases  usually  ex- 
plained upon  estoppel.  468 

Estoppel  by  deed:  Theories  of  the 

doctrine.  467 

Whether  applicable  by  analogy  to 

cases  involving  personal  property. 

466 

EVIDENCE. 

See  also  Admissions,  Attorney  and  Cli* 
ent,  Burden  of  Proof,  Law  and  Fact, 
ParolEvidence  Rule,  Presumptions, 
Judicial  Notice,  Privileged  Com- 
munications, Wills,  Witnesses. 
In  general:  Admissibility  of  tele- 
phone conversations.  437^43^ 
Dday  in  objecting  at  trial  to  evi- 
dence obtained  by  unlawful  search 
and  seizure.  470 

Effect  of  the  war  on  the  law  of 
evidence.  303-304 

Progress  of  the  law,  1919-1922. 

302-317,  428-44Q,  673-714 

Recent  treatises.  303 

Signs  of  change.  304-3og 

Some  avenues  to  simplification  of 

the  law.  710-714 

Nature  and  scope :  Contracts  to  alter 

or  waive  the  rules  o^  -evidence.  306 

Present  state  of  law:  defects.       121 
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Reform  in  methods  of  settling  ques- 
tions of  mental  capacivy.  307- jog 
IrreleTancy:    A  general  principle  of 
exclusion.  433-434 

Prior  convictions  as  showing  general 
criminal  nature.  434 

Bemoteness:  In  general.       433-434 
Testimony   as    to   character    of    a 
moving-picture.  <57J 

What  is  admissible  evidence  of  value 
in  eminent  domain.  76,  86 

Bfatten  likely  to  mislead  Jury: 
What  evidence  is  admissible  in 
eminent  domain.  76,  86 

Similar  facts  and  oceurrences: 
Crimes  other  than  one  in  issue. 

434-437 
Crimes  similar  to  the  one  in  issue  to 

prove  intent  rather  than  accident. 

434-437 
Value  of  experiments  as  evidence. 

_     .  43S-439 

Confeesions:  Advice  to  tell  truth  not 
an  improper  inducement.         440 
Duress  rendering  inadmissible.    43Q 
Improperly  obtained  confession  used 
to  impeach  credibility  of    testi- 
mony of  accused.  70^ 
Requirements  that  they  be  volun- 
tary.                                         472 
Hearsay:   in  general:    Conduct  as 
hearsay.                             430-431 
Dispensing  with  rules  of  exclusion 
in  commissions  established  under 
Workmen's  Compensation  Acts. 

305 
Judgments  and  pleadings  inter  alios; 

a  possible  hearsay  exception. 

440-441 
Hearsay:  public  documents:   Ad- 
missibility of  income  tax  returns. 

442 
Public  duty  a  sufficient  guaranty  of 
trustworthiness.  441-442 

Hearsay:  account  books:  Regular 
entry  in  course  of  business  a  suf- 
ficient guaranty  of  trustworthi- 
ness. 442-443 

Hearsay:  intention,  feelixigs,  or 
bodily  condition:    Declaration 


of  present  intention:   as  proof  of 
prior  fact.  44^-446 
as  proof  of  subsequent  fact. 

444-445 
Declarations    admissible    to    show 

present  state  of  mind  when  men- 
tal state  is  in  issue.  443 

Former  or  subsequent  statements  of 
the  speaker's  thoughts  at  the  time 
of  the  statements  admissible  to 
prove  mental  condition.  444 

Intention:  Whether  declaration  ad- 
missible only  as  part  of  the  res 
gestae.  444-44$ 

Post  testamentary  declarations  of 
testator.  44J 

Hearsay:  res  gestae:   Necessity  for 
declaration  to  be  contemporane- 
ous with  an  event.  447-448 
Statements  of  a  bystander.  209 

Opinion:  Use  of  motion-picture  re- 
production in  accordance  with 
witness's  testimony.  44g 

Real  evidence:  Moving-picture  film. 

673 
Power  of  court  to  compel  physical 

examination  of  plaintiff  or  prose- 
cutrix. 68$ 

EXECUTORS  AND  ADMINISTRA. 
TORS. 

See  also  Inheritance  Taxes,  Legacies  and 
Devises,  WiUs. 

Proceedings  against:  Set-off  against 
legatee.  340 

Accounting  and  settlement:  Lia- 
bility for  profits  derived  by  virtue 
of  the  position.  767 

EXTRADITION. 
International:   Exemption  of  a  de- 
fendant surrendered  through  com- 
ity from  answering  for  a  different 
offense.  618 

Rights  of  a  defendant  extradited 
through  a  mistake  in  identity.  618 

Interstate:  Liability  of  the  surren- 
dered person  to  civil  action  in  the 
demanding  state.  768 


FAMOUS  CASES. 

United  States  v.  Abrams.  g 

FEDERAL  COURTS. 

See  also  Admiralty,  Bankruptcy,  Fed" 
eral  Equity  Rules. 

Jurisdiction:    in  general:    Appeal 


from  circuit  court  of  appeals  to 
Supreme  Court.  go6-gog 

Appeal  from  district  courts  to  cir- 
cuit court  of  appeals.        go4-go6 

Appellate  jurisdiction  of  drcuit 
court  of  appeals.  goz-^^ 
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Appellate  jurisdiction  of  Supreme 
Court.  po2 

Direct  appeal  from  district  courts  to 
Supreme  Court.  go^go4 

Review  in  Supreme  Court  of  the 
United  States  of  lower  federal 
courts.  go2-gog 

States  cannot  alter  jurisdiction  of 
federal  courts.  602 

JuriBdiction:  parties:  Exclusive 
jurisdiction  of  proceedings  against 
consuls.  752 

Jurisdiction:  subject  matter:  Jur- 
isdiction in  bankruptcy  proceed- 
ings. 195 
Powers:  in  general:   Enjoining  pro- 
ceedings under  state  executions 
violating  federal  law.  472 
Authority  of  state  law:    Effect  of 
decision  on  vested  interests.     341 
Procedure:    Appellate   procedure  is 
independent  of  state  procedure. 

602 

Conformity  to  state  procedure.  602 

Equitable  defenses  m  common-law 
actions.  602 

Equitable  reply  to  legal  defense.  345 

Federal  Eqmty  Rules.  276-302 

In  equity  and  admiralty  causes  gov- 
erned by  rules  promulgated  by  the 
United  States  Supreme  Court. 

602 

Belatlons   of   state   and   federal 

courts:  Conclusiveness  of  federal 

court's  decision  on  general  law.  3 50 

Conflicting  decisions  as  to  same 
watercourse.  lyS-i^g 

Voluntary  petition  in  bankruptcy  in 
feder^  court  by  director  after 
appointment  of  a  receiver  in  state 
court.  195 

Whether  review  by  the  Supreme 
Court  should  be  had  by  writ  of 
error  or  cerPiorari;  validity  of  a 
state  statute  **  drawn  in  ques- 
tion." 618 

FEDERAL  EQUITY  RULES. 

Abbrevation  of  the  pleadings. 

28iy  282,  288 

Condensed    form    of    the    record    on 

appeal.  2g8-300 

Discretion  generally  used  in  aUowing 

more  than  twenty  days  for  answer. 

294 


Pleadings    simplified    and    may    be 

amended  at  any  time.  281 

Promptness  with  which  federal  judges, 

in  general,  decide  cases.         2g4 
Provisions  for  use  of  interrogations. 

2g4,  2g$ 
Questions  raised  by  motion  to  dismiss. 

287 
References  to  masters.  2p5,  2g6 

Scope    of    answer   and    coimterclaim 

under  rule  30.  288,  280 

Testimony    shall    be   taken   in    open 

court,  nde  46.  278 y  2gi,  2g2 

Time  in  which  to  prepare  for  trial.  2pj 
Transfer  from  equity  to  the  law  side 

of  the  court  allowed.        283^  284 

FINDING  LOST  GOODS. 

Finder  a  voluntary  gratuitous  bailee. 

873 
FIXTURES. 
Removal:    Effect  of  agreement  on 
character  of  property.  86 

FOREIGN  CORPORATIONS. 

See  also  Constitutional  LaWj  Corpora- 
tions. Interstate  Commerce. 

Jurisdiction:  Jurisdiction  over  cor- 
poration not  acquired  by  service 
on  officer  unless  corporation  **  do- 
ing business  "  in  the  state.  87 
Jurisdiction  when  corporation  is  not 
"  doing  business  "  in  the  state.    87 

Conditions  upon  right  to  do  busi- 
ness: Power  of  state  to  expel 
foreign  corporation  which  resorts 
to  federal  courts.  881 

FOREIGN  EXCHANGE. 

Effect  of  Statute  of  Frauds  on  con- 
tract to  establish  credit  by  cable 
transfer.  772 

Measure  of  damages  on  dishonor  of 
foreign  draft.  88 

FRAUD. 

See  Constructive  Trusts  y  LeUers  of 
Credity  Releasey  Sales, 

FRAUDS,  STATUTE  OF. 

See  Statute  of  Frauds. 

FUTURE  INTERESTS. 

See  also  Wills. 

Determination  of  classes:  Where 
life  tenant  is  excluded  from  gift 
over  to  the  next  of  kin.  890 


OARNIL 

Property  subject  to  garnishment: 
Debt  which  plaintiff  himself  owes 
defendant.  341 


Effect  of  garnishment:   Death  of 
principal  defendant  before  judg- 


ment. 
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H 


HIGHWAYS. 
Regulation  and  use:   Adverse  pos- 
session  of   **  abandoned  "    high- 
way. 763 

HISTORY  OF  LAW. 
In  general:  Method  of  legal  history- 
writing.  892 
Study  of  legal  history  in  English 
universities.  868 
Property:  Valuation  of  property. 

15-29 

absence  of  authorities.     26-29 

early  authorites.  IS~^9 

pretium  and  valentia  in  early 

common  law.  20-26 

Statutes:      Abridgments:     Pidton*s 

Penal  Statutes.  522,  S30 

Rastell's  Statutes.        521,  530 

Session-Laws.  522,  531 

The  Great  Abridgment. 

Collections:  Magna  Carta,  j/p,  528 

Nova  Statuta.  $19^  528 

The  Collected  Session-Laws. 

The  Great  Book  of  Statutes. 

§20,  528 

The  Statutes.  $20^  $29 

The  Statutes  at  Large. 

52  ^»  P9 
Sesdon-Laws,  Richard  III  to  Eliza- 
beth. 522y  527,  53^53^ 

Common-law    actions:     Writ    of 
conspiracy.  863 


Bibliography:  BoUand:  The  Year 
Books,  a  review.  108 

Hicks:  Men  and  Books  Famous  in 
the  Law,  a  review.  364 

Salvioli:  Storia  del  Diritto  Italiano, 
a  review  of  the  eighth  edition.  891 

HOlfESTBAD. 

Abandonment  of  the  homestead  by  the 
husband.  79 

Validity  of  husband's  contract  to  con- 
vey homestead.  78,  88 

What  property  is  subject  to  mortgage 
executed  by  husband  alone.     342 

HOBaCIDE. 
Defenses:    Justification:    Duty  to 
retreat  from  place  of  business.     88 

HUSBAND  AND  WIR. 

See  also  Divorce^  Dowers  Evidence, 
Witnesses. 

Rights  of  wife  against  husband 
and  in  his  property:  Hus- 
band's duty  to  support.  466 
Right  of  wife  to  prevent  alienation 
of  homestead  by  husband.        78 

Rights  and  liabiUties  of  wife  as  to 
third  parties:  Recovery  by  wife 
for  loss  of  consortium  due  to  negli- 
gent injury  of  husband.  343 

Privileges  and  disabilities  of  cover- 
ture: Married  women's  property 
acts:  relation  to  husband's  duty 
to  support.  466 

Wife's  separate  estate:  Wife's  cause 
of  action  her  own  property.     343 


I 


ILLEGAL  CONTRACTS. 
Contracts  collaterally  related  to 
something  illegal  or  immoral: 

Accident  insurance  against  con- 
sequences of  criminal  negligence. 

833 
Contracts  against  public  policy: 

By-law  of  labor  union  involving 
expulsion  for  petitioning  the  legis- 
lature. 838 

Contract  by  husband  to  convey 
homestead  property.  78 

Validity  of  contracts  to  alter  or 
waive  the  rules  of  evidence.  306 
Effect  of  illegality:  Relief  not  barred 
by  unclean  hands  maxim,  if  execu- 
tory. 766 
Bibliography:  McMath:  Specula- 
tion and   Gambling  in  Options, 


Futures,  and  Stocks  in  Illinois,  a 
review.  484 

INCOME  TAXES. 

See  also  Consiiiutional  LaWy  Taxation. 

Power  to  tax:    Jurisdiction  to  tax 

income  as  affected  by  change  of 

domidl.  876,  889 

State  taxation  of  income  from  leases 

of  Indian  lands.  889 

Who  is  subject  to  tax:  Trustee  in 
bankruptcy  for  tax  levied  after 
the  adjudication.  879 

What  is  income:  Income  from  cor- 
porate dividends.  363-302 

Separation  from  capital  as  a  requisite 
of  income  from  capital.     376-392 

Stock  dividends:  is  there  a  rational 
distinction  between  a  cash  and  a 
stock  dividend^  378 
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Taxation  of  dividend  not  involving 
gain  to  stockholder.  ^67-376 

Taxation  of  dividends  paid  in  stock 
of  another  corporation.     j82-jg2 

Taxation  of  intercorporate  dividends. 

378-382  J  jgi 
Bibliography:  Barton  and  Brown- 
ing: Federal  Income  Tax  Laws 
Correlated  and  Annotated,  a 
review.  766 

INDIANS. 

The  regulations  governing  their  treat- 
ment as  international  law.       862 

INDUSTRIAL  COURTS  AND 
BOARDS. 

See  also  Adminisiraiive  Law,  ConstUU' 
tional  Law  J  Labor  Law, 

In  general:  Arbitration  and  adjudi- 
cation. 253-^SS 

Conclusiveness  of  findings  of  fact  by 
Workmen's  Compensation  Com- 
mission under  due  process.       761 

Duty  of  ttn  industrial  court.        240 

Functions  of  the  cooperative  council 
in  executing  an  award  of  the  in- 
dustrial CDurt.  240-241 

Method  of  determining  minimum 
living  wage.  226-22g 

Situation  in  Australia  in  192 1. 

225-230 

South  Australian  Industrial  Arbi- 
tration Court.  223-244 

Value  and  effect  of  industrial  awards. 

233-23^ 
CompulsorT  arbitration  of  indus- 
trial dssputes:    Effect  of  dual 
control    of    commonwealth    and 
state  courts  in  Australia.         22 f 

South  Australian  Industrial  Arbi- 
tration Court;  jurisdiction  and 
procedure.  223-224 

Taeton  in  determining  an  award: 
Method  of  determining  minimum 
living  wage.  226-229 


"  Wants  of  the  worker. 


It 


23^ 


Public  regulation  of  industry:  In 

general.  236-238 

Futility  of  relying  on  "  the  free  play 

of  economic  forces."  235 

Limitation  of  the  value  of  collective 

bargaining.  236 

Necessity  of   co5peration   between 

employers  and  employees. 

241-244 
Need  for  re-orientation  in  Australia. 

230 
Public  regulation  as  a  supplement 
to  private  industrial  agencies. 

238-239 


INFANTS. 
Contracts  and  conveyances:    Bill 
for  cancellation  in  aid  of  avoid- 
ance. -^40 

INHERITANCE  TAXES. 

See  Constituiional  Law,  Taxation. 

Property  subject  to  tax:  Creation 
by  deed  of  remainder  vesting  in 
possession  after  deal  of  grantor. 

773-774 
]i.xercise  of  testamentary  powers  of 
appointment.  326 

State  inheritance  tax  on  stock  of  a 
non-resident  in  a  foreign  corpora- 
tion owning  realty  within  the 
state.  93 

Transfers  in  contemplation  of  death. 

INJUNCTIONS.  ^"^^ 

See  also  Equity, 

Acts  restrained:  personal  torts: 
Forcible  ousting  of  cropper  by 
landlord.  882 

Relief  against  fraudulent  substitu- 
tions of  the  defendant's  product 
for  the  plaintiff's.  769 

INSANE  PERSONS. 

Bibliography:  Cook:  Insanity  and 
Mental  Deficiency  in  Relation  to 
Legal  Responsibility,  a  review. 

482 
INSURANCE. 

Nature  and  incidents  of  insurance 
contracts:  Disposition  of  cash 
surrender  value  of  life  insurance 
policy  on  bankruptcy  of  insured. 

80 

Accident  insurance:  Indemnity 
against  consequences  of  criminal 
negligence.  883 

Marine  insurance:  Liability  of  cap- 
tor for  failure  to  insure  prize.  771 

Employers'  liability  insurance: 
Subrogation    of   insurer    to    em- 
ployer's  statutory   right   against 
tortfeasor  injuring  workman.  343 

INTERNATIONAL  LAW. 

See  also  Awhassadofs  and  Consuls^  Ex- 

traditiony  Prize  Law,  Sovereign. 
In  general:    Allied  Maritime  Trans- 
port Council  and  the  World  War. 

976-977 
American  problems.  972-974 

Early  international  courts.  245-246 
International  law  and  constilutioral 
law.  972-973 

Regulations  governing  the  treat- 
ment of  Indians  as  international 
law.  52 

Rights  of  aborigines.  861-862 
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Nature  and  extent  of  govereignty: 

Jurisdiction  to  confiscate  debts. 

960 
Change  of  BOTereignty:  Recognition 
of  de  facto  governments.  606 

Retroactive  effect  of  recognition  of 
foreign  governments.        607»  619 
Legation  and  diplomatic  agents: 
Diplomatic  and  consular  immu- 
nities contrasted.  752 
Rights  of  citisens  against  foreign 
governments:     Judicial    deter- 
mination of  the  status  of  foreign 
governments.  607 
Russian  soviet  and  party  defendant. 

768 
Permanent  Court  of  International 
Justice:  Business  for  the  Court. 

260-262 
Jurisdiction.  2^8-260 

Law  applied  by  the  Court.  2S$-2$8 
Nature  of  function  of  Court.  2 53-2 $5 
Organization  of  Court.  246-24Q 

Procedure.  262-264 

Relation   of   Court  to   the   Hague 
tribunals.  2^1-2^2 

Selection  of  judges.  24^250 

Statute  creating  Court.  265-275 
Bibliography:  Armstrong:  War  and 
Treaty  Legislation  Affecting  Brit- 
ish Property  in  Germany  and 
Austria  and  Enemy  Property  in 
the  United  Kingdom,  a  review. 

682 

Hyde:   International  Law:    Chiefly 

as  Interpreted  and  Applied  by  the 

United  States,  a  review.  971 

Oppenheim:    International  Law, 

volume  II,  a  review.  681 


Snow:  The  Question  of  Aborigines 
in  the  Law  and  Practice  of  Na- 
tions, a  review.  861 

Travers:  Le  Droit  Penal  Interna- 
tional et  sa  Mise  en  (Euvre  en 
Temps  de  Paix  et  en  Temps  de 
Guerre,  a  review.  102 

INTERSTATE  COMBIERCE. 

See  also  C artier s^  ConstUutional  LaWy 
Foreign  Corporations ^  Railroads^ 
Restraint  of  Trade,  Taxation, 

Tower  of  Congress:  Federal  control 
of  intrastate  rates.  864 

Forbidding  interstate  transportation 
of  products  of  child  labor,  com- 
pared with  taxation  of  income 
derived  from  child  labor.  859 
Subjects  of  regulation:  interstate 
shipments:  Transportation  of 
oil  in  pipe  lines.  620 

Powers  of  states:    Regulation   and 
price  fixing  in  wheat  industry.  88^ 
Scope  of  states'  power.  864 

Interstate  Commerce  Commission: 
Jurisdiction  over  railroads.         37 
Powers  of  the  Commission  under  the 
Transportation  Act.  866 

Valuation  of  railroads.  34 

Discrimination  under  Interstate 
Commerce  Act:  Responsibility 
for  discrimination  under  §  3  of  the 
Interstate  Commerce  Act.        769 

nrroxicATiffG  uquors. 

Legislation:    interpretation:    Na- 
ture of  double  tax  under  National 
Prohibition  Act.  347 


J 


JOINT  TENANCY. 

Severance:     Delivery  of  deed   in  es- 
crow. 89 
JUDGES. 

In  general:  Psychology  of  the  judge. 

479 
JUDGBOBNTS. 
Nature:    Operation  as  against  third 
parties.  90 

JUDICIAL  NOTICE. 

Facts:  Examples  of  things  noticed. 

309 
Law:    Attitude  of  Illinob   Supreme 

Court.  310 

JUDICIAL  BEFOBM. 

Evils  of  judge-made  law.  11 3-1 17 

Need  of  a  ministry  of  justice.  11 3-126 


JURISDICTION. 

See  also  Admiralty y  BankrupUy,  Con- 
flict of  LawSy  Constitutional  Law, 
Courts,  Equity,  Federal  Courts,  In- 
come  Taxes,  Inheritance  Taxes, 
International  Law,  Taxation. 

In  general:  Exemption  of  a  person 
surrendered  through  interstate 
rendition  from  civil  liability  in 
the  demanding  state.  768 

Power  of  one  state  to  condemn  land 
in  another.  208 

Power  of  state  to  condemn  land  for 
public  use  of  another  state.      2u8 

State  and  national  control  of  navi- 
gable waters.  is4-'8t 

To  confiscate  debts.  960 
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Tedend  courts:  Appeal  from  drciiit 
court  of  appeals  to  Supreme 
Court.  go&-gog 

Appeal  from  district  courts  to  cir- 
cuit court  of  appeals.        go^-gop 

Appellate  jurisdiction  of  circuit 
court  of  appeals.  go2-goj 

Appellate  jurisdiction  of  Supreme 
Court.  Q02 

Direct  appeal  from  district  courts 
to  Supreme  Court.  903-904 

Review  in  Supreme  Court  of  the 
United  States  of  lower  federal 
courts.  902-909 

JURISPRUDENCE. 

See  also  History  of  Law^  International 
Law,  LaWf  Sovereign. 

SehoolB  of  Jurisprudence:  Com- 
parative law:  its  functions;  with 
a  critique  of  sociological  juris- 
prudence. 8^8-8$8 
Methods  and  characteristics  of 
various  schools.                774-781 


Book  Rxvibwb;  in  plain  type  to  Rscemt  Casbs; 

Scope  and  method  of  historical  juris- 
prudence, as  developed  by  Vino- 
gradoff.  776-788 

Sociological  jurisprudence:  critique 
of.  838-8S8 

Nature  of  law:   Logic  and  conven- 
ience. 221 
SjBtem  of  law:   Method  in  the  law 
of  torts.  68 
Possibility  of  a  unified  national  law 
in  the  United  States.        96,  866 
Sources  of  law:  Conflicting  demands 
and  social  interest.           776-788 
Law  and  the  state:    Theory  and 
practice    of    the    separation    of 
powers.                              787-796 
Bibliography:  Cardozo:  The  Nature 
of  the  Judicial  Process,  a  review. 

479 

Pound:  The  Spirit  of  the  Common 

Law,  a  review.  481 

Vinogradoff:   Outlines  of  Historical 

Jurisprudence,  a  review. 

774 


LABOR  LAW. 

See  also  Conspiracy,  Industrial  Courts 
and  Boards,  Restraint  of  Trade, 
Trade  Unions. 

In  general:  Adult  male  minimum 
wage  in  192 1  in  South  Australia. 

Causes  of  industrial  unrest.  231-232 
Futility  of  relying  on  "  the  free  play 

of  economic  forces."  23s 

Labor  copartnership  in  industry. 

910-925 
Labor  copartnership  in  industry:  by 

means  of  business  trust.     921-924 
by  means  of  limited  partner- 
ship. 920-921 
demand  of  workers  for  voice  in 

management.  912-913 

in  France.  gi4-gij 

inadequacy    of    profit-sharing 

schemes.  911—912 

plan  of  Dennison  Mfg.  Co. 

915-919 
Limitations  of  the  value  of  collective 

bargaining.  236 

Trade  competition  as  a  justification. 

967 
XTnions:   Law  of  criminal  conspiracy 

in  relation  to  labor  unions. 

393-427 
Legality  of  nation-wide  unions  under 

Sherman  Act  and  Clajrton  Act. 

469,  474 


LABOR  UNIONS. 

See  Trade  Unions. 

LANDLORD  AND  TENANT. 

See  also  Fixtures. 

Express  conditions  and  covenants 
in  leases:  Effect  of  restriction 
against  assignment  on  compulsory 
liquidator.  621 

Renewal  construed  to  mean  ex- 
tension. 621 
Repair  and  use  of  premises:  LiabU- 
ity  of  landlord  in  .Massachusetts 
for  negligently  repairing  or  failing 
to  repair.            633-648,  671-672 

Liability  of  landlord  on  covenants 
to  repair  and  covenants  to  pre- 
vent the  premises  from  becoming 
a  nuisance.  638-640,  6jo 

Nature  and  extent  of  landlord's  ba- 
bility  for  negligence  in  making 
gratuitous  repairs.  637-672 

Right  of  tenant  to  rely  on  lancuord's 
skill  in  making  repairs.  652-654 
Assignment  and  subletting:  Lia- 
bility for  failure  of  lessor's  title 
discovered  after  agreement  to 
assign.  620 

Right  of  grantee  of  reversion  to 
enter  for  condition  broken  prior 
to  grant.  474 

LAW. 

See  also  History  of  Law,  Inlernational 
Law,  Jurisprudence,  Law  Schools, 
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Practice  of  Law,  Study  of  Law, 

Teaching  of  Law. 
In  general:    Possibility  of  a  unified 

national  law  in  the  United  States. 

96,  856 
Case  law:  Evils  of  judge-made  law. 

11S-117 
Bibliography:    Schaub  and  Isaacs: 
The  Law  in  Business  Problems,  a 
review.  218 

Proyinces  of  court  and  Jury: 
Criminal  cases:  even  where  facts 
are  undisputed  court  cannot  direct 
verdict  of  guilty.  43^-433 

Questions  of  fact  for  court:  credi- 
bility of  witness  where  facts  stated 
by  witness  demonstrate  the  fal- 
sity of  his  testimony.  432 

sufficiency  of  evidence  to  go  to 

the  jury.  43^ 

Tendency  to  leave  questions  to  jury. 

431 
Blized  quegtions  of  law  and  fact: 

In  general.  43^ 

LAW  SCHOOLS. 

See  also  Study  of  Law,  Teaching  of  Law, 

Harvard  Law  School:  Formation  of 

system    of    local    corresponding 

secretaries  of  Harvard  Law  School 

Association.  182 

Harvard  Legal  Aid  Bureau,  192 1- 

1922.  960-952 

Registration,  1921-1922.       ^  ^    188 

Report  of  committee  to  visit  the 

law  school.  g 

LBGACnS  AND  DEVISES. 

See  also  Charities,  Executors  and  Ad- 
ministrators, Future  Interests,  In- 
heritance Taxes,  Powers,  Wills. 

Claasiflcation:  Bequest  of  amount  of 
stock  owned  by  testator.  474 

Lapsed  bequests  and  devises:  Ef- 
fect of  lapse  where  the  estate  is 
insufficient  to  pay  all  the  legacies. 

884 
LEGAL  BIOGRAPHT. 
American:  Adams,  Edward  Brinley. 

748,  Sgs-Qoi 
Smith,  Jeremiah.  i 

LEGimiACY. 

Abnormal  period  of  gestation  as  evi- 
dence of  illegitimacy.  766 

LETTERS  OF  CREDIT. 
In  general:  Assignability.     738-741 
Definition  of  terms.  S4^^5^'> 

Nature:  Effect  of  fraud  of  the  appli- 
cant for  credit. 

5^9^573^579-581,58-^ 

Letters    of    credit    as    mercantile 

spedalities.  563-566 


Necessity  for  consideration. 

56^566 

Suretyship  element.  737^738 

Rights  of  the  issuing  and  drawee 

banks:  Defenses.  734^735 

Right  to  the  goods.  7^ 

Rights  of  the  purchasing  bank 

against  the  issuing  and  drawee 

banks:  Effect  of  revocation. 

722-724 
Rights  on  the  bill  of  exchange. 

720-722 

Rights  under  the  letter  of  credit  as 

a  contract.  717-720 

Rights  of  the  seller  against  the 
issuing    and   drawee    banks: 

Fraud  of  the  applicant  for  credit. 

569  y  57 3 f  579-581,  583 
Letter  of  credit  as  a  bilateral  con- 
tract. S70 
Letter  of  credit  as  a  unilateral  con- 
tract. 566-570 
Necessity  for  consideration.  $63-566 
Rights  based  upon  estoppel.  584-sgi 

LIBEL  AND  SLANDER. 
Publication:   Dictation  to  a  stenog- 
rapher. 211 
Privilege:    qualified:    Character  of 
a  servant   in    letter  written    to 
servant.  211 
Negligence  and  qualified  privilege. 

869 

Refusal  to  retract  and  conditional 

privUege.  867,  885 

Damages:  Retraction  and  refusal  to 

retract.  867 

LIENS. 

Equitable:  Created  by  agreement  to 
pledge  unaccompanied  by  de- 
livery. 818 

Loss  of  Uens:  Attachment  at  suit  of 
lienholder:  retention  of  possession 
after  dissolution  of  attachment. 

475 

Lienholder's    rights:     Compelling 

discharged  attorney  to  give  up 

papers  temporarily.  885 

LDIITATION  OF  ACTIONS. 
Operation  and  effect:  Power  of  leg- 
islature   to    remove    bar    after 
period  has  run.  194 

LITERARY  PROPERTY. 

See  also  Copyrights. 

Infringement  of  common-law  rights  in 
musical  composition  by  transfer 
to  phonograph.  601 

Nature  of  common-law  rights  in  un- 
published manuscripts.    600,  622 
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M 


MANDAMUS. 
PtnoDB   subject  to  mandamua; 

Judge  making  error  of  law  for 
which  remedy  by  appeal  is  in- 
adequate. 344 

AetB  BuUeet  to  mandaxnua:  Cor- 
rection of  error  of  law  where 
remedy  by  appeal  is  inadequate. 

344 

BIARGIN  STOCKS. 

See  Brokers. 

MABITIME  LIENS. 

See  also  Admit aUy, 

Nature  and  Scope:  Nature  of  in- 
terest acquired  by  lien-holder. 

880,  337 

MARRIAGE. 

As  revocation  of  will,  see  WiUs. 

Bibliography:  Petrovits:  The  New 
Church  Law  on  Matrimony,  a 
review.  103 

MARTIAL  LAW. 

See  War. 


BIAXIMS. 

Nature:  Meaning  of  ''clean  hands" 
in  equity.  754 

BaSTAKE. 

See  Rescission, 

MORTGAGES. 

Nature:  Effect  of  second  mortgage 
on  the  rights  of  a  party  subro- 
gated to  the  security  of  the  first 
mortgagee.  596,  624 

Homestead  mortgaged  by  husband 
alone.  342 

Priorities:  Priority  of  purchase- 
money  mortgage  acquired  at  fore- 
closure sale  over  existing  second 
mortgage.  91 

MUNICIPAL  CORPORATIONS. 

Nature  and  creation:  Validity  of 
organization  not  subject  to  col- 
lateral attack.  74 

Police  power  and  reffulations: 
Police  offenses  as  public  torts. 

462 

Torts:  In  general.  120 

Actions:  Discretional  powers  of  court 
in  quo  warranto,  78,  92 


N 


NEOLIGSNCE. 

See  also  Admiralty,  Bailments,  Carriers, 
Corporations,  Dangerous  Premises, 
Laniard  and  Tenant,  Municipal 
Corporations,  Torts. 
In  general:  Liability  to  wife  of 
injured  man  for  her  loss  of  con" 
sortium  343 

Duty  of  Care:  Discrimination  of 
known  falsehoods  resulting  in 
physical  harm.  348 

Liability   of   contractor   for   negli- 
gently repairing  real  property. 

637,  660-66$ 

Liability  of  occupier  of  premises  to 

trespasser.  68»  94 

Nature  and   extent  of  liability  of 


landlord  for  negligence  in  making 
gratuitous  repairs.  63J-672 

Right  of  tenant  to  rely  on  land- 
lord's skill  in  making  repairs. 

6s2-6s4 

Damages  for  fright:    Liability  for 

nervous  shock  without  physical 

contact.  348 

Imputed  negligence:  Negligence  of 
driver  of  private  conveyance 
affecting  passenger.  121 

NOTICE. 

See  Sales. 

NUISANCE. 

Public  nuisance:  Nature  of  liability 
to  state.  462 


o 


OIL  AND  GAS  LEASES. 

Covenant  for  quiet  enjoyment. 


90 


OWNERSHIP. 

nmwwiiiTiHy  pfftp^rfcy  ?  Calif omia  or 

single  ownership  theory.       48-51 

Essentials  of  community  system.  47 


Idaho  or  double  ownership  theory. 

55-^2 
Nature  of  community  ownership. 

64-67 
Texas  or  trust  theory.  62-63 

Washington  or  entity  theory. 

Si-5Sf  6(i^7 


INDEX-DIGEST 


[Vol.  XXXV 


.    .  RefCTcnces  in  heavy-heed  type  are  to  Notes  and  Book  Rkvzews;  in  plain  typo  to  Recemt  Cases: 
in  Italicized  type  to  Articles.  ^^  »-w»«*  ^<ww( 


PAROL  EVIDENCE  RULE. 
Nature  and  Bcope  of  rule:   Appli- 
cation to  criminal  cases.  676 
Is  it  more  than  a  single  rule?       674 
SubstantlTe  law  expressed  in  terms 
of  evidence:   Contracts:   collat- 
eral oral  agreements.         676-677 
Deeds:    parol  proof  of  conditional 
delivery.                                     67$ 
Construction  of  documents:  WiUs: 
extrinsic  evidence   when   subject 
of  gift  or  beneficiary  thereof  is 
misdescribed.                     678-680 

PARTIES. 

Actions  against  defendants  in  the 
alternative.  466 

Unrecognized  foreign  government  as 
defendant.  768 

PARTNERSHIP. 

See  also  Labor  Law. 

Nature  of  Partnership:  Labor  co- 
partnership in  industry.   gio-g2S 

Rights,  duties,  and  liabilities  of 
partners  inter  se:  Purchase 
of  partnership  chattels  by  one 
partner.  622 

Secret  agreement  for  future  partner- 
ship with  lessor  of  firm  premises. 

622 

Rights  and  remedies  of  creditors: 
Right  against  dissenting  partner. 

770 

Dissolution  and  winding-up:  Dis- 
solution of  foreign  partnership  by 
declaration  of  war.  337 

PASSENGERS. 

See  Carriers, 

PERSONS. 

Woodru£f:  A  Selection  of  Cases  on 
the  Law  of  Domestic  Relations 
and  Persons,  a  review.  lOG 

PHYSICIANS  AND  SURGEONS. 

See  also  Privileged  Communications. 
Licensing  Act  discriminating   against 
chiropractors.  91 

PLEADING. 

Equitable  reply  to  a  legal  defense  in 
the  federal  courts.  345 

Conformity  of  federal  courts  to  prac- 
tice of  state  courts.  602 

Pleading  under  the  Federal  Equity 
Rules.  276-301 

PLEDGES. 

See  also  Liens. 

Nature:  Transfer  of  pledge  interest 
by  estoppel.  458 


Delivery:  Bulky  goods.  211 

Delivery  to  create  pledge  in  future. 

-      ,  ^^^'  345 

Tortious  disposal  by  pledgee:  Case 
by  pledgor  against  pledgee  for 
value  of  the  pledge  less  the  debt. 

320 

Transfer  of  pledge  without  the  debt 

is  tortious.  820 

Trover  by  pledgor  against  pledgee, 

with  set-off  of  amount  of  debt. 

821 

Assignment  of  debt  to  one  person 
and  of  pledge  to  another.  818,  345 

POUCE  POWER. 

See  also  Criminal  Law,  Municipal  Cor^ 
poraiions. 

Interest  of  public  health:  Licens- 
ing Act  discriminating  against 
chiropractors.  91 

POSSESSION. 

See  also  Adverse  Possession,  Finding 
Lost  Goods,  Trover  and  Conversion, 

Bulky  goods  locked  in  room  and  key 
delivered.  211 

Delivery  as  a  requisite  in  the  sale  of 
chattel  property.  7g7-8i4 

POWERS. 

In  general:  Inheritance  tax  upon 
exercise  by  will  of  resident  of 
testamentary  power  of  appoint- 
ment in  wiU  of  non-resident. 

826,  348 
PRACTICE  OP  LAW. 

Reed:  Training  for  the  Public  Profes- 
sion of  the  Law,  a  review.  96 

a  reply  to  the  reviewer.  356 

PRESUBflPTIONS. 

See  also  Burden  of  Proof. 
Nature:    Classification  according  to 
their  binding  effect  upon  the  jury. 

310-313 
Relations  of   presumptions  to  evi- 
dence. 310-317 
Solution  of  problems  of  conflicting 
presumptions  by  ascertainment  of 
the  logical  core  of  each.    315-317 
Particular  presumptions:    Legiti- 
macy: abnormal  period  of  gesta- 
tion as  evidence  of  illegitimacy. 

766 
Presumption   of  innocence:    effect 
on  burden  of  proof.  31  ^315 

PRIVILEGE. 

See  Extradition,  Libel  and  Slander^ 
Process,  Witnesses. 
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PBIVILBGED  COMMUNICATIONS. 

See  also  AUorney  and  Client,  Libel  and 

Slander,  Witnesses. 

In  general:    Child  delinquent  and 

juvenile  court  judge.  603 

Government  informants:  Waiver  by 

the  government.  6p2 

Rights  of  third  persons  to  exercise 

&e  privilege.  685-687 

Attorney  and  client:    Attorney  as 

witness  to  will  or  as  a  trustee. 

687-689 
Statements  to  prosecuting  attorney. 

209 
Whether    attorney    of    client    has 
privilege.  68$-68j 

Physician  and  patient:  Communi- 
cations not  necessary  for  treat- 
ment. 6go 
Undesirability  of  this  privilege. 

68^91 

PRIZE  LAW. 

Liability  of  captor  for  failure  to  insure. 

771 
PBOCEDUBE. 

See  also  Admiralty,  Appeal  and  Error, 
Bankruptcy,  Burden  of  Proof,  Fed- 
eral Courts,  Federal  Equity  Rules, 
Parties,  Pleading,  Presumptions, 
Trial, 
Garnishment  by  plaintiff  of  debt  due 
from  self.  341 

Alden:  Handbook  of  Practice  under 
the  Civil  Practice  Act  of  New 
York,  a  review.  783-784 

PROCESS. 

See  also  Foreign  Corporations. 

Service  on  non-resident  individ- 
ual: Person  surrendered  by  ex- 
tradition. 768 


PROXIMATE  CAUSE. 
Active  Cause:  Train  striking  auto- 
mobile and  throwing  it  against 
switch  handle  so  as  to  open  switch 
and  cause  train  to  collide  with 
other  cars,  thereby  injuring  plain- 
tiff. 771 

Passive  cause:  Omission  of  legal 
duty  a  direct  cause.  92 

Foreseeability:  Train  striking  auto- 
mobile and  throwing  it  against 
switch  handle  so  as  to  open 
switch  and  cause  train  to  collide 
with  other  cars,  thereby  injuring 
plaintiff.  771 

PUBUC  OFFICERS. 

Liability:  Arrest  of  state  executive 
for  crime.  186 

PUBUC  UTILITIES. 

See  also  Administrative  Law,  Consti- 
tutional Law,  InterstcUe  Com- 
merce, Municipal  Corporations, 
Railroads. 

Duty  to  serve:  Strike  as  an  excuse 
for  failure  to  furnish  services.  623 

Discrimination:  Dbcrimination  by 
terminal  company  between  trans- 
fer companies.  623 

Regulation:  rates:  Reproduction 
cost  as  evidence  of  value  in  rate- 
making.  76,  86 

Regulation:  valuation:  Reproduc- 
tion cost  as  evidence  of  value  in 
rate-making.  76,  86 


PURCHASERS  FOR  VALUE  WITH- 
OUT NOTICE. 

See  Bills  and  Notes  {Holders  in  Due 
Course),  Trusts. 


Q. 


QUO  WARRANTO. 

Discretionary  power  of  court  in  quo 
warranto  against  municipal  cor- 
poration. 78,  92 

Information  by  Atty.  Genl.  ex  officio 


may   be   filed   without   leave   of 
court.  76 

Laches  of  state  as  a  defense  in  quo 
warranto  against  municipal  cor- 
poration. 75 


R 


RAILROADS. 

See  also  Carriers,  Interstate  Commerce. 

Federal  regulation:  rates:  Appli- 
cation of  the  principle  of  the  Fed- 
eral Reserve  Banking  System  to 
the  railroads.  43^4^ 

By  Congress.  33-3^ 


By  the  Interstate  Commerce  Com- 
mission. 37-38 

Economic  forces  that  must  be  con- 
sidered in  fixing  rates.  39-42 

Elements  of  a  reasonable  rate.     31-33 

Historical  sketch  of  rate-regulation. 

30-31 
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Power  of  interstate  commerce  com- 
mission over  rates  intrastate. 

864,  886 
Valuation  by  interstate  commerce 
commission.  24 

State  regulation:  rates:  By  state 
legislatures  and  state  commis- 
sions. 36 

RATES. 

See  Administrative  LaWy  Carriers y  Con- 
stitutional LaWf  Public  Utilities^ 
Railroads. 

RECEIVEBS. 

Nature  and  grounds  of  receiver- 
ship:  Effect  of  the  appointment 
of  a  receiver  of  property  outside 
the  jurisdiction.  618 

Forcible  ousting  of  cropper  from 
premises  by  landlord.  882 

Jurisdiction  of  equity  to  appoint 
a  receiver  of  a  solvent  pnvate 
corporation  where  no  other  relief 
is  sought.  204 

RELEASB. 
Construction  and  operation:    Re- 
lease obtained  by  fraud:  suit  on 
original  daim  without  tender  476 

RESCISSION. 
Rescission   for   mistake:    Mutual 
mistake  of  fact  as  a  ground  for 
rescission  of  a  contract.   767»  765 

RES  JUDICATA. 
What  Judgments  are  condusive: 

Equitable  decree  as  record  evi- 
dence of  the  equities  in  subsequent 
litigation  in  another  state.       612 

RESTRAINT  OF  TRADE. 

See    also  Labor   Law^     Unfair   Com- 

petition. 
Monopoly:  Change  of  trust  policy  in 

United  States.    Sis-S^y,  g26-g4g 
Combination  an   essentisil  element 

of  illegal  monopoly.  823-827 

'*  Trusts  ^'  and  combinations  in 

general:   Change  in  trust  policy 

in  the  United  States. 

813-837,026-949 


Combination  as  an  essential  element 
in  illegal  monopoly.  823-827 

Combination  in  restraint  of  trade 
illegal  regardless  of  actual  effects 
on  public.  827-828 

Economic  effect  of  trusts  on  con- 
suming public.  938-948 

Effect  of  a  "  trust  *'  on  the  industry 
as  a  whole.  943-948 

Formation  and  growth  of  trusts. 

9^7-934 
"  Good  "  and  "  bad  "  trusts. 

926-949 

International  Harvester  Company. 

930''933f  940-943 
Relations  of  trusts  to  other  estab- 
lishments in  the  same  industry. 

934-93S 
Trade  competition  as  a  justification. 

967 

United  States  Steel  Corporation. 

927-930,  94^948 
Contracts  not  to  engage  in  certain 
business:    History  of  common- 
law  doctrine.  816-818 
Agreements    as    to    products    or 
prices:    Resale  prices   fixed  by 
manufacturer      under      Federal 
Trade  Commission  Act.  772 
Criminal  liability  at  common  law: 
Forestalling,  regrating,  engrossing. 

828-831 
Sherman  Act:  in  general:  Legality 
of  existence  and  activities  of  a 
nation-wide  labor  organization. 

459,  474 
Meaning  of  "  restraint  of  trade  "  in 
Sherman  Act.     818-823^  834-837 
Policy  of  Act  and  early  enforcement 
sound:     later    enforcement    un- 
sound. 813-837,  926-949 

RULE  AGAINST  PERPETUITIES. 
Charitable  gifts:    Resulting   trust, 
to  unpaid  legatees  on  the  termi- 
nation of  a  charitable  trust  created 
by  the  will.  884 

RULE  IN  SHELLEY'S  CASE. 

Held  not  to  apply  where  land  is 
"  divided  between "  A  and  his 
heirs.  20  ^ 


SALES. 

See  also  Bankruptcy y  Brokers,  Restraint 
of  Trade,  Statute  of  Frauds, 

Essential  elements  of  sale:  Effect 
of  a  purported  present  sale  of 
future  goods  when  the  goods  are 
acquired  by  the  seller.       807-814 


Necessity  of  appropriation  in  con- 
tract |to  sell   future  goods. 

807-814 
Requisites  in  the  early  law.   798-804 
Subject-matter  of  sale:  Cable  trans- 
fer of  credit.  772 
Title  of  goods  subject  to  bill  of 
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lading:  What  constitutes  bill  of 
lading  under  c.  i.  f.  contract.     471 

Traud  and  related  matten:  De- 
livery as  a  requisite  in  the  sale 
of  chattel  property.  707-814 

Effect  of  retention  of  possession  by 
the  seller.  804-807 

Effect  of  impersonation  by  buyer  on 
passage  of  title.  212 

Rights   and   remedies   of   seller: 

Power  of  resale.  870 

Resale:   effect  of  notice  to  buyer  of 

intended  resale.  870 

when  binding  on  buyer.      870 

Warranties:  in  general:  Effective 
to  transfer  after-acquired  title  by 
estoppel.  466 

Implied  warranties:  Merchantabil- 
ity: infringement  of  trade  mark 
rights  as  breach  of.  477 

Place  at  which  goods  must  be  salable. 

886 

Warranty  of  merchantability  does 

not  include  legal  salability.      886 

Warranties:  remedies  for  breach: 
Buyer's  voluntary  rescission  of 
sub-contract.  887 

Uniform  Sales  Act:  Must  a  con- 
tract to  establish  credit  by  cable 
transfer  be  in  writing?  _772 

Bibliography:  Waite:  The" Law  of 
Sales,  a  review.  892 

SALVAGE. 

Recovery  when  requested  service  con- 
fers no  benefit.  887 

Validity  of  usage  of  rendering  salvage 
service  gratuitously.  615 

SEALS. 

Suit  by  orally  disclosed  principal  when 
agent  signs  and  seals  contract  as 
party.  339 

SELF-DEFENSE. 
IHity  to  retract:    Duty  to  retract 
from  place  of  business.  88 

SERVICE  OF  PROCESS. 

See  Process. 

SET-OFF  AND  COUNTERCLAIM. 

See  also  Subrogation. 

Set-off  by  executor  against  legatee. 

340 

SOVEREIGN. 

See  also  International  Law,  Juris- 
prudence. 

In  general:  Russian  soviet  as  party 
defendant.  768 

Immunity:  Criminal  liability  of 
state  executive.  186 


Immunity  of  consuls  from  process 
of  state  courts.  762,  763 

Immunity  of  government  vessels 
from  arrest.  880,  337 

Unrecognized  foreign  government  as 
party  defendant.  768 

When  engaged  in  commercial  enter- 
prises. 886-887 

SPECIFIC  PERFORMANCE. 

Nature  and  scope:  Uncertainty  in 
contract  to  convey  specified 
amount  of  land  to  be  selected  by 
vendor  from  larger  tract.  345 

AflOirmative  contracts:  Enforcement 
of  a  contract  calling  for  affirma- 
tive action  outside  the  jurisdic- 
tion. 612 

Partial  performance  with  com- 
pensation: Refusal  of  wife  to 
join  in  deed  to  community  prop- 
erty. 888 

Defenses:  Fraud  of  a  third  party.  208 

STATES. 

See  also  Federal  Courts ^  Interstate  Com- 
merce, Public  Officers,  Sovereign, 
Waters, 

In  general:  Capacity  in  which  a 
state  engages  m  commercial  enter- 
prises. 886 

Relation  to  other  states:  Interstate 
compacts  as  a  means  of  settling 
disputes  between  states.  828 

Immunity:  Liability  of  a  state  en- 
gaged in  commercial  enterprises. 

886,  346 

Property:  Remedies  of  a  state  for 
breaches  of  federal  laws  on  water- 
courses. 173-17^ 

STATUTE  OF  FRAUDS. 
Sale  of  goods,  wares  and  merchan- 
dise: Contract  to  establish  credit 
by  cable  transfer.  772 

Early  construction  of  the  statute. 

802-80J 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions, 

STATUTES. 

See  also  Admiralty ^  Bankruptcy,  Bills 
and  Notes,  Interstate  Commerce, 
Sales,  Statute  of  Frauds,  Work- 
men's Compensation  Act. 

Construction:  general  principles: 
Enlarging  scope  of  one  statute  to 
conform  with  policy  of  another 
statute.  888 

Construction:  partictdar  stat- 
utes: Federal  Water  Power  Act, 
1920.  170-181 

Construction:  partictdar  clauses: 


XXIV 


INDEX-DIGEST 


[Vol.  XXXV 


.    .  References  in  heavy-faced  type  are  to  Notes  and  Book  Reviews;  in  plain  type  to  Recent  Cases: 
m  Italicized  type  to  Articles. 


Workmen's  Compensation  Act: 
employee's  inquiry  "  caused  under 
circumstances  creating  a  legal 
liability  "  in  a  third  party.  475 
U.  S.  Trading  with  the  Enemy  Act, 
§  9:  What  "  interest,  right,  or 
title "  must  a  domestic  partner 
have  in  seized  property  to  main- 
tain an  action  against  the  Alien 
Property  Custodian?  337 

Early  English   Statutes:     Abridg- 
ments: Pulton's  Penal  Statutes. 

5^2»  530 

Rastell's  Statutes.        52/,  ^^o 

Session-Laws.  522,  531 

The  Great  Abridgment. 

Collections:  Magna  Carta.  5/p,  $28 

Nova  Statuta.  ^iq,  $28 

The  Collected  Session-Laws. 

521,  529 
The  Great  Book  of  Statutes. 

$20,  528 

The  Statutes.  $20,  S2g 

The  Statutes  at  Large. 

521,  529 


Session  Laws:  Richard  III  to  Eliza- 
beth. 522-527,  J32-S38 

STUDY  OF  LAW. 

See  also  Law  Schools,  Teaching  of  Law, 

Case    books    covering    many    topics 

compared  with  those  covering  a 

few  topics  in  great  detail.        106 

Decline  in  the  study  of  legal  classics. 

354 
Reed:    Training  for  the  Public  Pro- 
fession of  the  Law,  a  review.     96 

a  reply  to  the  review.  865 

Study  of  legal  history  in  English 
universities.  858 

SUBROGATION. 

Effect  of  second  morgtage  on  the 
rights  of  a  party  subrogated  to 
the  security  of  the  first  mortgagee. 

596,  624 

Insurer  subrogated  to  employee's  stat- 
utory right  against  tortfeasor 
injuring  workman.  343 

SUBETYSmP. 

See  Letters  of  Credit. 


TAXATION. 

See  also  Constitutional  Law,  Income 
Taxes,  Inheritance  Taxes,  Intoxi" 
eating  Liquors. 

Nature  of  taxes:  Excises:  tax  on  all 
use  not  an  excise  tax.  70,  94 

Power  to  tax:  in  general:  Provision 
for  uniformity  of  property  taxes 
prohibits  property  tax  on  partic- 
ular property  an  excise  in  form. 

70,  94 

Power  to  tax:  state:  Federal  agency; 

taxation  b^  a  state  of  a  debt  owed 

by  the  Umted  States.  93 

State  tax  on  income  from  leases  of 

Indian  lands.  889 

Taxation  of  bills  receivable  derived 

from  interstate  commerce.         89 

Unconstitutionality  of  state  poll  tax 

on  aliens.  469 

Power  to  tax:  federal:  Tax  cal- 
culated to  regulate  rather  than  to 
raise  revenue.  859 

Property  subject  to  taxation:  Tax 
on  in  possible  use.  70 

Persons  subject  to  taxation:  State 
poll  tax  on  aliens.  469 

Where  property  may  be  taxed:  in 
general:  Effect  of  change  of 
domidl.  876,  889 

Where  property  may  be  taxed: 


dhoses  in  action:  Equitable  in- 
terest of  resident  cestui  in  foreign 
trust  of  intangibles.  94 
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JEREMIAH  SMITH 

JEREMIAH  SMITH,  second  of  that  name,  died  at  St.  Andrews, 
New  Brunswick,  September  3,  1921,  in  the  eighty-fifth  year  of 
his  age.  He  was  the  last  of  that  older  generation  of  teachers  who 
conducted  the  Harvard  Law  School  in  the  deanships  of  Langddl 
and  Ames,  and  shared  the  enthusiastic  and  affectionate  admiration 
which  their  pupils  gave  to  these  remarkable  men.  His  life,  like 
theirs,  was  full,  useful,  happy;  like  theirs,  too,  his  death  was  a 
peaceful,  painless  falling  asleep.  Faithful  all:  and  all  alike  en- 
shrined in  the  hearts  of  thousands  of  men  of  law  throughout  the 
nation. 

Judge  Smith  came  of  forbears  to  whose  vigor  of  mind  and  body 
the  best  blood  of  New  Englander  and  Scot  contributed.  His 
father,  bom  in  1759,  was  Revolutionary  soldier,  legislator,  member 
of  Congress,  Judge  of  the  United  States  Circuit  Court,  Chief  Justice 
and  Governor  of  New  Hampshire.  After  surviving  his  first  wife 
and  their  children  he  married,  at  the  age  of  seventy-one,  a  second 
wife;  and  his  son  Jeremiah  was  born  in  1837.  The  father  died  five 
years  later. 

The  son  was  educated  at  Phillips  Exeter  Academy  and  at  Harvard, 
graduating  with  the  degree  of  AB.  in  1856,  and  AM.  in  1859; 
after  a  year  in  the  Harvard  Law  School  he  went  to  Dover,  where 
he  was  admitted  to  the  bar  in  1861.  In  1867,  at  the  age  of  thirty 
he  was  appointed  to  the  bench  of  the  Supreme  Court  of  New 
Hampshire. 


2  HARVARD  LAW  REVIEW 

This  court  was  the  principal  trial  court  of  the  state,  as  well  as 
the  law  court;  and  it  sat  for  both  purposes  in  every  county  of  the 
state. 

The  venerable  and  revered  Chief  Justice  Perley  was  in  his  last 
year  of  service.  The  vigorous  and  painstaking  Bellows,  soon  to  be 
Perley 's  successor,  was  one  of  the  older  members;  and  Doe,  one  of 
the  greatest  of  our  American  judges,  had  recently  taken  his  seat  on 
the  bench.  The  next  vacancy  was  to  be  filled  by  the  brilliant  Foster. 
It  was  a  strong  court,  and  one  in  which  Judge  Smith,  short  as  was 
his  term  of  service,  took  a  prominent  part.  The  writing  of  opinions 
was  not  laborious, —  in  his  seven  years  of  service  Judge  Smith  hardly 
finished  his  fourth  score, — but  the  trial  work  was  heavy  and  difficult 
The  confinement  indoors,  the  bad  air  of  the  primitive  court-rooms, 
perhaps  the  atmosphere  of  petty  contention  always  so  distastefid 
to  him,  sapped  his  strength  and  he  was  seriously  threatened  with 
tuberculosis.  He  resigned,  and  went  for  several  years  to  Minnesota. 
In  the  bracing  air  of  that  state  he  was  completely  cured. 

While  he  was  called  upon  to  write  few  opinions  during  his  service 
on  the  Supreme  Court,  several  of  these  were  distinguished.  His 
best-known  opinion  is  probably  that  in  Eaton  v.  Boston,  Concord  6* 
Montreal  Railroad}  In  this  masterly  essay  on  the  nature  of  prop- 
erty, the  force  of  an  unconstitutional  statute,  and  the  meaning  of  a 
''taking"  by  eminent  domain.  Judge  Smith  established  the  law  as 
it  is  generally  held  to-day  upon  an  impregnable  basis.  Eastman 
v.  Clark  ^  is  an  important  decision  on  the  nature  of  partnership. 
Rich  v.  Errol  *  denies  the  power  of  a  selectman  to  bind  the  town 
by  a  promissory  note.  Northern  Railroad  v.  Concord  Railroad  *  is 
a  scholarly  investigation  of  the  consequences  of  an  equal  division 
of  the  judges  <5n  appeal.  State  v.  Franklin  Falls  Company  *  deals 
with  the  right  to  obstruct  a  fishway,  and  the  possibility  of  barring 
it  by  adverse  use.  Palmer  v.  Concord  •  is  a  nice  question  of  libel 
and  of  causation  arising  upon  the  destruction  of  property  by  a  mob. 
These  and  all  his  opinions  are  characteristic:    learned  without 

»  SI  N.  H.  504  (1872). 
«  53  N.  H.  276  (1872). 
»  SI  N.  H.  3S0  (1871). 
«  50  N.  H.  166  (1870). 

•  49  N.  H.  240  (1870). 

•  48  N.  H.  211  (1868). 


JEREMIAH  SMITH  3 

prolbdty,  full  of  common  sense,  but  searching  first  for  l^al  prin- 
ciples, lawyer-like,  convincing,  sane. 

Upon  his  return  to  New  Hampshire  after  the  re-establishment  of 
his  health,  Judge  Smith  entered  practice  again  at  Dover,  and  at 
once  became  a  leader  of  the  bar  of  the  state.  His  secure  position 
and  lofty  character,  his  strong  pubUc  spirit,  joined  with  a  mind 
excellently  qualified  to  think  through  and  present  dearly  the  most 
intricate  legal  problems  raised  by  modem  industrial  conditions, 
led  to  his  useful  employment  in  the  difficult  causes  of  the  whole 
state.  He  seems  always  to  have  shown  an  interest  in  the  recruiting 
of  the  legal  profession.  A  lecture  he  delivered  before  the  students 
of  Harvard  College  on  "The  Law  as  a  Profession"  greatly  impressed 
those  who  heard  it.  Soon  after  the  delivery  of  this  lecture,  in  1890, 
he  was  appointed  Story  Professor  of  Law. 

The  appointment  of  a  man  to  teach  law  after  thirty  years  of 
practical  life  is  an  experiment  fraught  with  more  danger  now  than 
when,  two  generations  ago,  teaching  was  neither  an  art  nor  a 
profession.  Many  men  have  tried  it  and  failed,  others  have  be- 
come tolerable  teachers;  a  few  have  reached  success  in  time  by 
making  experience  their  ladder.  Judge  Smith  attained  success 
ahnost  from  the  first.  His  method  differed  from  those  of  his  col- 
leagues,— indeed  they  all  differed  from  one  another, — but  he 
made  his  students  think,  and  he  so  presented  his  subjects  that  they 
remembered  the  law  he  taught.  In  his  first  year  his  courses  were 
Torts,  Agency,  and  Corporations:  a  stiff  dose  for  a  new  teacher  who 
had  not  recently  received  instruction  in  the  courses.  One  reason 
for  the  greater  immediate  success  as  teacher  of  law  of  one  who  has 
graduated  within  a  few  years  is  that  he  has  recently  been  famiUar 
with  the  methods  of  teaching,  and  very  probably  with  the  very 
subject-matter  he  is  to  teach  and  the  book  from  which  he  teaches 
it.  Judge  Smith  had  no  such  help.  There  was  indeed  a  case  book 
in  Torts,  but  it  covered  only  half  the  subject-matter  of  the  coiurse. 
In  Agency  there  was  a  list  of  cases  which  Professor  Keener  had 
been  using  in  the  course.  Corporations  was  a  new  course  altogether, 
and  the  few  lectures  on  the  subject  which  Professor  Ames  had  been 
giving  at  the  end  of  his  coiurse  in  Partnership  can  have  been  of  little 
help.  Judge  Smith's  success  as  a  teacher  in  his  first  year  was  the 
highest  proof  of  his  skill  in  teaching.  He  taught  two  other  subjects 
later, — Persons,  and  the  Interpretation  of  Statutes;    but  Torts 
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and  Corporations  continued  to  be  his  principal  subjects,  and  in 
the  domain  of  Torts  he  made  investigations  and  wrote  articles 
which  distinctly  advanced  scientific  knowledge  of  this  important 
and  very  modern  portion  of  the  law. 

During  his  twenty  years'  service  as  teacher  in  the  Harvard  Law 
School  he  won  the  respect,  the  admiration,  and  the  affection  of 
pupils  and  colleagues  alike.  It  was  his  immediate  adoption  of  the 
case  method  of  teaching  which  Langdell  regarded  as  the  mark  of 
its  complete  success;  and  the  experience  upon  the  bench  and  in 
active  practice  which  he  brought  to  the  school  was  a  welcome  ele- 
ment in  the  diversity  of  gifts  within  the  faculty.  As  a  teacher  he 
was  clear  and  painstaking,  pointing  out  difficulties  rather  than 
glossing  them  over.  He  was  interested  in  his  pupils;  and  those  in 
particular  who  came  from  New  Hampshire  soon  learned  that  he 
knew  their  families,  and  expected  much  of  them.  On  reaching  his 
seventieth  year  he  expressed  a  wish  to  retire;  but  at  the  earnest 
request  of  his  colleagues  he  remained  two  years  longer,  until  he  had 
completed  twenty  years  on  the  faculty;  he  then  retired,  in  1910, 
full  of  honors,  happy  in  the  thought  that  the  only  thing  his  col- 
leagues and  his  pupils  regretted  about  his  membership  in  the  facult} 
was  his  ending  of  it. 

After  his  retirement  he  continued  his  regular  methods  of  work. 
Every  working  day  he  spent  several  hours  in  the  Library,  at  a  table 
in  the  stack;  and  there  he  wrote  several  of  his  most  useful  legal 
essays,  and  with  reluctance — for  he  modestly  doubted  their  value 
— he  published  them.  Among  these  articles  may  be  mentioned: 
"Legal  Cause  in  Actions  of  Tort,"  '  a  careful  and  suggestive  article 
on  a  subject  just  coming  into  prominence;  "Sequel  to  the  Work- 
men's Compensation  Acts,"  *  a  thoughtful  consideration  of  one  of 
the  fundamental  principles  in  Torts;  "Tort  and  Absolute  Liabil- 
ity," *  a  further  discussion  of  the  fundamental  requisites  for  hability ; 
"Liability  for  Substantial  Physical  Damage  to  Land  by  Blasting,"  ^" 
a  careful  and  critical  examination  of  the  theories  on  the  subject. 

He  accepted  an  honorary  degree  from  Dartmouth  "in  his  youth," 
as  he  apologetically  explained;  but  he  refused  the  degree  of  LL.D., 

^  25  Hakv.  L.  Rev.  103,  223,  303  (1917)- 

•  27  Harv.  L.  Rev.  235,  344  (1914)- 

•  30  Harv  L.  Rev.  241,  319,  409  (1917). 
"  33  Harv.  L.  Rev.  542,  667  (192 1). 
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which  he  might  several  times  have  had  from  Harvard,  because  he 
would  not  appear  in  person  at  Commencement  to  receive  it.  No 
one  more  avoided  display.  He  probably  never  attended  the  Com- 
mencement exercises  after  robes  were  worn.  He  disliked  also  con- 
tentious argument.  He  never  would  defend  his  opinions  after  he 
had  explained  them.  If  a  pupil  attempted  to  question  his  views  on 
a  point  of  law,  and  dted  the  alleged  opinion  of  a  colleague  as  against 
his  own,  he  invariably  repUed,  "Mr.  A.  is  imdoubtedly  right  and 
I  am  wrong,"  and  said  no  more.  So  absolutely  modest  and  gentle 
was  he! 

Goodness,  gentleness,  purity,  modesty — what  olessed  quality 
did  he  lack?  And  withal  he  was  a  thinker  whose  mind  remained 
active  and  intensely  modem  to  the  last  day  of  his  life,  and  a  thorough 
scholar,  whose  work  in  the  newer  aspects  of  Torts  commands  the 
study  of  every  worker  in  that  field  of  the  law. 

Of  his  qualities  and  his  services  to  the  law  several  of  his  associates 
and  successors  on  the  faculty  have  spoken.  Dean  Pound,  successor 
in  his  professorship  and  his  principal  course,  writes:  "So  open- 
minded  a  man  of  his  years — or  any  years — is  a  rare  phenomenon. 
Nor  do  I  think  we  commonly  appreciate  the  great  influence  he  had 
on  the  law  of  Torts.  His  part  of  Ames  &  Smith  shaped  a  great  deal 
of  current  thinking."  Professor  Williston  has  said:"  "Distin- 
guished as  was  his  career  as  practitioner,  judge,  teacher,  scholar 
and  writer,  it  is  not  in  these  aspects  that  his  friends  will  first  or 
chiefly  recall  him,  but  as  one  of  the  best  and  kindliest  men  who  ever 
trod  the  earth.  He  had  a  marvellous  faculty  for  distinguishing 
and  remembering  persons.  A  class  of  students,  however  large, 
was  never  to  him  merely  a  collective  unit.  Each  member  was  a 
distinct  individual,  and  it  was  surprising  how  often  he  would  iden- 
tify a  student's  father  or  uncle  or  cousin  as  an  old  friend,  or  find 
some  other  thread  with  which  to  bring  himself  closer  to  the  young 
man;  and  no  trouble  was  too  great  if  it  would  aid  a  student  either 
in  intellectual  problems,  or  in  personal  diflSculties.  This  affectionate 
interest  in  his  students  seemed  no  effort,  but  the  spontaneous  mani- 
festation of  a  kind  and  sympathetic  nature.  All  who  were  ever  his 
pupils  can  be  called  to  testify  that  his  interest  in  them  was  warmly 
appreciated.    His  younger  colleagues  still  more  deeply  treasure  the 
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memory  of  a  companion  whom  this  brief  notice  too  inadequately 

portrays." 

In  a  characterization  in  the  manner  of  Chaucer,  Professor 
Wambaugh  wrote.  ^ 

"Wide  was  his  law,  and  wide  his  conmion  sense — 
For  learning  could  not  make  that  sound  head  dense. 
Wide  was  his  taste  for  men  and  eke  for  reading — 
Old  heads  and  young,  old  books  and  new,  all  leading 
Unto  the  wisdom  of  the  perfect  man. 
And  all  him  keeping  young  as  he  began, 
Till  you  'gan  wonder,  all  that  you  were  able, 
How  one  so  young  could  be  so  venerable. 
And,  best  of  all,  his  charity  was  kind — 
In  all  the  world  no  enemy  could  find." 

Professor  Frankfurter,  one  of  his  pupils,  writes:  "No  teacher 
could  more  persistently  have  taught  loose-minded  youth  the  great 
lesson  of  thinking  things,  not  words.  Judge  Smith  was  neither 
deluded  nor  deterred  in  his  thinking  by  phrases,  however  time- 
honored  and  authoritative.  He  compelled  his  students,  sweetly 
but  relentlessly,  to  cross-examine  words  like  *  malice,'  *  coercion,' 
'rights,'  and  other  enemies  of  dear  thought,  until  they  pierced 
beneath  the  labels  to  the  conflicting  interests  which  they  covered. 
This  method  was  one  manifestation  of  his  deep  devotion  to  the 
painful  pursuit  of  truth,  of  his  belief  in  imflagging  loyalty  to  reason 
as  the  essential  condition  of  ordered  life.  He  was  effective  in 
conveying  that  lesson  to  his  students  because  he  lived,  and  not 
merely  taught,  a  life  of  calm  and  unflagging  devotion  to  the  con- 
quest of  truth.  Never  did  he  give  deeper  proof  of  this  faith  than 
during  his  last  years.  All  about  him  men,  whose  training  and 
position  imposed  the  noblesse  oblige  of  the  disciplined  mind,  were 
carried  away  by  post-war  fears  and  hysteria.  Judge  Smith  wanted 
to  understand.  He  sought  and  read  out-of-the-way  reports  and 
documents — the  coal  report  of  Mr.  Justice  Sankey,  for  instance — 
in  order  to  come  closer  to  the  real  issues,  and  to  realize  more  vividly 
the  human  impulses  back  of  the  crude  expression  of  them,  in  the 
tangled  and  vexed  field  of  industrial  relations.  He  who  did  so  much, 
with  insight  and  disinterestedly,  to  formulate  the  legal  issues  in 

"  In  re  J.  S.,  i6  Green  Bag,  803. 
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labor  controversies,  insisted  to  the  last  day  of  his  life  on  knowing 
the  facts;  and,  knowing,  he  brought  the  serene  cahn  of  his  mind 
to  bear  upon  the  solution,  with  patience  and  with  tolerance  even 
for  views  which  he  did  not  share.  To  the  end,  in  his  ninth  decade, 
he  believed  unflinchingly  in  the  processes  of  a  sympathetic,  search- 
ing mind  as  the  prerequisite  of  legal  thought." 

Professor  Chafee  writes:  "Precise  and  thorough  as  he  was  in 
his  definition  of  legal  rights  and  duties.  Judge  Smith  had  little 
respect  for  the  man  who  always  insists  on  those  legal  rights,  and 
will  not  do  more  than  the  law  requires.  It  was  his  wont  each  year, 
after  showing  how  few  positive  acts  were  demanded  by  the  law, 
to  recommend  the  students  to  read  the  last  part  of  the  twenty-fifth 
chapter  of  Matthew,  and  thus  call  to  mind  the  obligations  above 
and  beyond  law. 

"I  knew  Judge  Smith  only  after  his  retirement,  but  he  was  con- 
stantly in  the  Law  School  Library,  arriving  early  in  all  weathers, 
and  working  hard  as  if  he  wanted  to  learn  the  law  all  over  again. 
Though  he  taught  the  students  no  longer,  the  faculty  was  privileged 
for  many  years  in  the  opportunity  of  learning  from  him.  It  was  a 
pleasure  to  show  him  some  new  striking  case  in  Torts,  and  see  his 
eager  interest  and  listen  to  his  discriminating  analysis.  He  had, 
moreover,  a  quality  which  I  have  never  seen  equalled  in  any  one 
else:  an  intimate  knowledge  of  biographical  and  historical  facts 
which  enabled  him  to  furnish  a  background  of  reality  for  any 
important  legal  controversy  in  America  during  the  last  century. 
He  drew  not  only  on  his  wide  reading  in  legal  biography,  but  also 
on  local  tradition  and  the  friendships  of  a  long  life.  His  power  of 
stating  the  personal  characteristics  of  judges  and  eminent  lawyers 
was  always  delightful. 

"Judge  Smith  was  no  laudator  iemparis  acti.  Despite  his  knowl- 
edge of  the  past,  he  was  never  gloomy  about  the  present.  Perhaps 
his  memories  of  the  intolerance  of  the  Civil  War,  which  men  later 
came  to  regret,  enabled  him  to  touch  on  present  disputes  with 
calmness  and  breadth  of  vision.  He  continually  gave  encourage- 
ment and  valuable  suggestions  to  younger  men,  engaged  with  the 
controversial  issues  of  their  day.  His  hopefulness  made  him  seem 
a  contemporary;  but  he  combined  with  the  modernity  of  his  thought 
the  experience  and  wisdom  of  age.  As  one  leaves  youth  behind, 
the  problem  of  growing  old  well  acquires  unexpected  importance. 
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Judge  Smith  will  always  stand  out  as  a  man  who  had  mastered 
that  problem.  As  his  years,  so  was  his  strength;  and  to  the  last 
each  day  brought  him  new  pleasures  and  new  work." 

It  is  delightful  to  see  how  to  each  of  these  associates  the  remark- 
able qualities  of  Judge  Smith  made  its  appeal.  Few  men  have  been 
able  so  to  satisfy  such  varying  quaUties  among  their  friends,  or  to 
keep  the  mind  so  young  in  interest,  so  old  in  experience. 

Joseph  H.  Beak. 


<( 
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"A  CONTEMPORARY  STATE  TRIAL— THE  UNITED 
STATES  VERSUS  JACOB  ABRAMS  ET  ALS:' 

AN  article  with  the  above  title,  written  by  Professor  Zechariah 
Chafee,  Jr.,  was  published  in  April,  1920  (33  Harvard  La"W 
Review  747).  Thereafter  two  charges  were  made:  (i)  that  the 
writer  of  this  article  misstated  facts  which  he  could  not  have 
misstated,  honestly,  if  he  had,  in  fact,  taken  the  pains  to  consider 
the  case  as  a  whole;  (2)  that  Dean  Pound,  Professors  Frankfurter, 
Chafee,  and  Sayre,  and  Mr.  Adams,  the  Librarian,  had  signed  a 
petition  for  executive  clemency  in  the  case  of  Abrams  which  con- 
tained misleading  statements  of  fact.  The  matter  was  referred  by 
the  Board  of  Overseers  to  the  Committee  to  Visit  the  Law  School. 
That  Committee  reported  as  follows: 

In  the  matter  of  the  statement  of  Austen  G.  Fox,  Esq.,  with  respect 
to  an  article  by  Professor  Zechariah  Chafee,  Jr.,  in  the  Harvard  Law 
Review  of  April,  1920,  entitled  "A  Contemporary  State  Trial." 

Report  of  the  Committee  to  Visit  the  Law  School 

To  the  Board  of  Overseers  of  Harvard  College: 

At  a  meeting  of  the  Board  of  Overseers,  held  on  the  9th  day  of  May, 
192 1,  a  statement  signed  by  Austen  G.  Fox,  Esq.,  and  an  accompanying 
letter  signed  by  certain  graduates  of  the  Harvard  Law  School  with 
respect  to  an  article  by  Professor  Zechariah  Chafee,  Jr.,  in  the  April, 
1920,  number  of  the  Harvard  Law  Review,  and  with  respect  to  a  peti- 
tion for  pardon  signed  by  Dean  Pound,  Professors  Frankfurter,  Chafee 
and  Sa3rre,  and  Mr.  Adams,  the  Librarian  of  the  Law  School,  were  referred 
to  this  committee  to  consider  and  report  its  conclusions  to  the  Board  of 
Overseers. 

This  committee  had  a  hearing  on  the  issues  raised  by  this  statement, 
at  the  Harvard  Club  of  Boston,  on  the  22nd  day  of  May,  1 921,  at  which 
were  present  the  President  of  the  University,  Mr.  Fox  and  several  of  the 
gendemen  who  signed  the  letter  of  transmittal.  Dean  Pound,  Professors 
Chafee,  Frankfurter  and  Sa3rre,  Librarian  Adams  and  others. 
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The  committee  has  carefully  considered  the  issues  involved  and  begs 
to  report  as  follows: 

1.  The  charge  of  impropriety  in  signing  a  petition  for  the  pardon  of 
Jacob  Abrams  was  not  sustained  and  was  abandoned. 

2.  The  committee  are  imanimously  of  the  opinion  that  Professor 
Chafee  made  no  statements  in  his  article  which  were  consciously 
erroneous. 

A  majority  of  the  conmiittee  are  of  the  opinion  that  he  made  no 
statements  in  his  article  that  were  culpably  negligent  and  so  far  as  any 
material  statements  of  law  or  fact  may  have  been  erroneous,  the  errors, 
if  any,  were  in  matters  of  opinion  only. 

A  minority  of  the  conunittee  are  of  the  opinion  that  the  article  con- 
tains erroneous  statements  of  fact  which  should  not  have  been  made^ 
and  having  been  made,  should  have  been  corrected  in  the  Harvard  Law 
Review. 

The  committee  therefore  recommend  that  no  further  action  be  taken 
by  the  Board  of  Overseers. 

Respectfully  submitted, 

For  the  Conmiittee. 
(Signed)    Francis  J.  Swayze, 

Chairman, 


Professor  Chafee  desires  to  make  the  following  corrections  and 
statements  with  respect  to  the  article. 

(i)  The  article  stated  (page  755)  that  it  was  the  duty  of  the 
court  to  warn  them  (the  jury)  explicitly  against  the  Russian 
theory  of  guilt,  and  confine  their  attention  to  the  Pro-German 
theory,  and  that  "there  is  no  trace  of  such  a  warning  in  the  record." 
For  this  second  statement  should  be  substituted:  "The  judge 
failed  to  give  any  adequate  warning  against  this  theory  of  guilt, — 
the  jury  certainly  may  have,  and  probably  did,  misimderstand  the 


issue." 


(2)  Prober,  one  of  the  defendants,  admitted  that  he  was  opposed 
to  intervention  in  Russia.  He  was  not  shown  to  have  had  anything 
to  do  with  the  pamphlets.  The  article  stated  (page  761)  that 
"the  acquittal  of  the  other  prisoner,  Prober,  was  directed  by  the 


"i4  CONTEMPORARY  STATE  TRIAL"  ii 

court."     For  this  statement  should  be  substituted:    "The  jury 
acquitted  Prober." 

(3)  The  article  stated  (page  750)  that  this  was  Judge  Clayton's 
"first  Espionage  Act  case."  The  author  relied  on  the  Bulletins 
of  the  Department  of  Justice  on  the  Interpretation  of  War  Statutes, 
which  contained  no  previous  trial  before  Judge  Clayton.  The 
fact,  however,  is  that  Judge  Clayton  had  tried  previously  two  or 
three  Espionage  Act  cases,  which,  so  far  as  the  author  knows,  have 
never  been  reported. 

(4)  Strike  out  the  statement  on  page  774  that  "The  wife  of 
one  prisoner  has  been  deported  to  Russia  without  even  a  chance  for 
farewell." 

(5)  The  article  stated  (page  750)  that  all  the  prisoners  except 
one  who  died  before  trial  were  indicted.  The  fact  is  that  this 
prisoner  was  indicted  at  the  same  time  as  the  other  prisoners,  that 
his  indictment  was  severed  on  motion  of  the  prosecution,  and  that 
he  died  before  completion  of  the  trial. 

(6)  For  the  last  paragraph  on  page  761  of  the  article,  substitute 
the  following.    New  matter  is  bracketed. 

"Two  features  of  the  trial  demand  a  passing  notice.  The  method 
by  which  confessions  were  obtained  from  the  defendants  after 
arrest  was  not  raised  on  appeal,  since  the  overt  acts  were  proved 
in  other  ways,  but  their  testimony  [if  it  can  be  believed]  throws  a 
significant  light  on  the  question,  important  to  criminologists,  of  the 
treatment  which  political  prisoners  may  expect  in  this  country, 
especially  if  they  be  obscure  aliens.  [The  deportation  raids  prove 
that  abuses  are  possible,  but  such  a  conclusion  cannot  be  reached 
in  the  Abrams  case  without  a  detailed  investigation  of  the  con- 
flicting evidence.]  The  army  sergeants  deny  threats  and  force. 
[The  assistant  district  attorney,  who  showed  much  consideration 
toward  the  prisoners,  noticed  no  traces  of  violence  on  the  morn- 
ing after  the  arrest,  and  is  convinced  that  none  was  used.]  [On 
the  other  hand,]  ('but'  in  the  original)  the  charges  of  brutality 
[seem]  ('are'  in  the  original)  disquietingly  specific  and  sincere. 
The  defendants  and  their  counsel  also  insisted  [though  the  influenza 
epidemic  and  the  long  interval  since  the  arrest  render  it  improbable,] 
('but  not  so  convincingly'  in  the  original)  that  Schwartz's  fatal 
illness  [was  caused  by]  ('  resulted  from '  in  the  original)  the  violence 
of  one  soldier,  whom  Judge  Clayton  relieved  from  the  necessity 


12  HARVARD  LAW  REVIEW 

of  telling  whether  or  not  he  was  called  by  his  associates,  'The 
Tiger/  The  court  observed,  'There  is  no  evidence  as  to  who  killed 
Schwartz  any  more  than  there  was  any  evidence  as  to  who  killed 
cock  robin.'" 

In  the  second  line  of  page  749,  substitute  "captured"  for  "en- 
trapped." In  fourth  line  from  the  bottom  of  page  773,  substitute 
"young  aliens"  for  "youngsters." 

(7)  The  article  stated  (page  774)  that  "The  whole  proceeding, 
from  start  to  finish,  has  been  a  disgrace  to  our  law."  The  author 
remains  of  the  opinion  that  (a)  the  conduct  of  the  trial  by  Judge 
Clayton  was  very  unfair  to  the  prisoners,  and  (b)  that  the  sen- 
tences recommended  by  the  prosecuting  officers  and  imposed 
by  the  court  (details  below)  were  much  too  severe.  But  the  author 
did  not  intend  to  charge,  and  does  not  charge,  that  the  prosecuting 
officers  tried  the  case  in  an  unfair  manner. 

(The  court  asked  John  M.Ryan, Assistant  United  States  Attor- 
ney, for  a  suggestion  as  to  sentences.  He  recommended  leniency 
in  the  case  of  Rosansky,  and  maximum  prison  sentences  for  the 
other  defendants.  The  sentences  imposed  were:  Abrams,  Lipman, 
and  Lachowsky,  twenty  years  in  the  penitentiary,  with  a  fine  of 
$1000  each;  Mollie  Steimer,  fifteen  years  with  a  fine  of  $500; 
Rosansky,  three  years  with  a  fine  of  $1000.) 

(8)  The  soimdness  of  the  author's  conclusions  (page  773)  that 
"the  trial  judge  ignored  the  fundamental  issues  of  fact"^  and  "al- 
lowed the  jury  to  convict  them  for  their  Russian  S3anpathies  and 
their  anarchistic  views"  should  be  tested  by  an  examination  of  the 
whole  record,  including  the  stenographer's  minutes,  and  these 
minutes  should  be  added  to  the  list  of  principal  sources  (footnote, 
page  747).  These  minutes  are  in  the  office  of  the  United  States 
Attorney  in  New  York  City.  Criticism  of  the  soimdness  of  the 
author's  conclusions  is  mainly  based  upon  certain  passages  in  the 
stenographic  minutes.  The  author  remains  of  the  opinion  that 
the  judge  during  the  trial,  by  bringing  out  the  fact  that  the  defend- 
ants were  anarchists  and  by  examining  them  as  to  their  anarchistic 
views,  had  created  a  prejudice  against  them  which  was  not  cured 
by  his  charge,  and  that  taking  the  proceedings  as  a  whole  the  jury 
certainly  may  have  thought,  and  probably  did  think,  that  an  intent 
to  prevent  intervention  in  Russia  was  a  criminal  intent  under  the 
indictments;   but  the  author  wishes  to  give  in  full  the  passages 
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from  the  stenographer's  minutes  upon  which  his  critics  mainly 
rdy. 
Toward  the  close  of  the  main  charge,  the  court  said: 

''  If  you  find  that  the  defendants  purposely  and  intentionally  wrote, 
uttered,  printed  and  published  what  they  are  charged  to  have  written, 
uttered,  printed  and  published,  in  a  wilful  attempt  to  bring  the  form  of 
the  government  of  the  United  States  into  contempt,  scorn,  contumely 
and  disrepute,  or  to  encourage  resistance  to  the  United  States,  or  to 
uige  and  advocate  the  curtailment  of  the  production  of  ordnance  and 
ammunition  necessary  and  essential  to  the  prosecution  of  the  war,  with 
intent  by  such  curtailment  to  cripple  and  hinder  the  United  States  in  the 
prosecution  of  the  war,  this  would  constitute  criminal  intention,  not- 
withstanding you  may  also  find  that  the  motives  of  the  defendants  were 
to  serve  a  certain  faction  in  Russia  in  so  doing,  and  the  defendants  were 
not  conscious  of  doing  anything  unlawful,  because  they  did  not  know  the 
law."    (pp.  237,  238,  printed  Record;  p.  777,  Sten.  Min.) 

The  court  charged  at  request  of  defendants'  counsel: 

"No.  19. — ^The  law  does  not  pimish  earnest  attempts  to  spread  beliefs 
or  ideas  which  may  be  entertained  by  an  individual  whatever  may  be  his 
political  creed  or  economic  beUefs,  unless  by  so  doing  he  intends  ta 
commit  a  crime  and  violate  some  provision  of  our  criminal  law."  (pp. 
797-8,  Sten.  Min.) 

The  first  of  the  requests  to  charge  presented  by  defendants' 
counsel  was  charged  in  the  following  words : 

"No.  I.  I  do  not  have  to  remind  you  that  every  man  has  the  right  to 
have  such  economic,  philosophic  or  rehgious  opinions  as  seem  to  him 
best,  whether  they  be  socialistic,  anarchistic  or  atheistic,  and  you 
should  divorce  yourselves  from  any  prejudice  you  may  have  against 
any  defendant  by  reason  of  proof  of  any  such  opinions  on  his  part, 
(p.  780,  Sten.  Mia.) 

The  defendants'  coimsel  requested  the  following  instruction 
(p.  808,  Sten.  Min.) : 

"  That  if  from  the  fact  that  an  army  had  been  sent  to  Russia  without  a 
declaration  of  war,  the  jury  should  become  of  the  belief  that  the  defend- 
ants merely  intended  to  protest  against  that  intervention,  they  must  find 
the  defendants  not  guilty." 

The  court  said: 

"I  permitted  you  to  read  that  to  the  jury,  and  I  will  say  this  to  the 
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jury,  that  whatever  may  have  been  done  by  an  anny  of  intervention 
is  not  in  this  case,  and  I  leave  it  to  you  ...  to  say  what  the  intention 
of  the  defendants  was  in  the  printing  and  distributing  of  the  pamph- 
lets. .  .  .  Did  they  intend  to  do  those  things  that  the  indictment  sa3r5 
they  did?    That  is  for  you." 

Immediately  following  this  request  appears  the  following  in  the 
stenographer's  minutes: 

''Mr.  Weinberger:  That  if  the  jury  should  find  that  the  defendants' 
intentions  were  only  to  protest  against  intervention  in  Russia,  they  must 
find  them  not  guilty. 

''The  Court:  I  have  told  you  over  and  over  again,  and  I  do  not  think 
it  is  serving  a  good  purpose  to  repeat  it  — 

"Mr.  Weinberger:  I  just  wanted  to  make  it  dear. 

"The  Court:  I  endeavored  to  make  it  clear,  and  I  have  left  it  to  the 
jury  and  told  them  to  take  into  consideration  all  the  facts  and  cir- 
cumstances." 

Zechariah  Chafee,  Jr. 
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THE  VALUATION  OF  PROPERTY  IN  THE  EARLY 

COMMON  LAW^ 

^  I  ^HERE  are  probably  ten  thousand  cases  in  the  English  and 
-■-  American  law  reports  on  the  proper  methods  of  valuing 
property  for  various  judicial  and  administrative  purposes.  These 
decisions,  however,  are  nearly  all  subsequent  to  the  middle  of  the 
nineteenth  century,  and  when  we  seek  the  origin  of  the  present 
rules  of  valuation  in  the  earlier  law  we  are  imexpectedly  confronted 
with  an  almost  total  absence  of  authorities.  So  few,  indeed,  are 
the  early  precedents  upon  this  subject  which  the  writer  has  been 
able  to  discover,  that  he  would  shrink  from  publishing  the  results 
of  his  investigation  if  it  were  not  for  two  considerations.  In  the 
first  place  any  discussion  of  the  great  mass  of  valuation  law  which 
has  accumulated  during  the  past  half  century  should,  on  general 
principles,  be  preceded  or  accompanied  by  a  study  of  the  earlier 
authorities,  if  there  are  any.  A  historical  introduction  is  generally 
and  properly  considered  necessary  to  the  treatment,  whether 
theoretic^  or  practical,  of  any  branch  of  law.  And  if  it  turns  out, 
as  to  that  particular  subject,  that  all  the  law  on  it  is  of  modern 
origin,  this  very  fact  may  be  useful  in  the  construction  of  statutes 
and  contracts,  and  in  the  further  development  of  this  branch  of 
jurisprudence. 

^  This  article,  like  that  on  the  Roman  law  which  appeared  in  the  January  number 
of  this  Review  (vol.  34,  pp.  229-259),  was  originally  prepared  for  possible  use  as  a 
chapter  in  a  general  treatise  on  the  law  of  valuation.  The  writer  submits  that  the 
former  article  revealed  the  existence  of  an  unexpected  amount  of  ancient  law,  relating 
to  rules,  methods,  and  evidence  in  the  valuation  of  property  for  legal  purposes.  The 
results  of  the  present  inquiry,  however,  are  practically  negative,  and  it  may  be  doubted 
whether  they  are  worth  publishing  in  any  form.  The  best  excuse  for  doing  so  is  th? 
hope  that  the  curiosity  or  industry  of  others  may  be  stimulated  to  discover  sources 
and  authorities  which  the  writer  has  overlooked.  The  inherent  difficulties  of  the  sub- 
ject matter,  the  mixture  of  languages,  the  exasperating  abbreviations,  the  Gothic  type, 
the  bad  print,  and  the  absence  of  indexes  should  make  the  most  industrious  investi- 
gator of  legal  topics  between  Edward  I  and  the  time  of  Coke  reluctant  to  assume  that 
he  has  overlooked  nothing  of  importance. 

The  writer  wishes  to  acknowledge  his  indebtedness  to  Miss  Bertha  H.  Putnam, 
assistant  professor  of*  history  in  Mount  Holyoke  College  for  her  kindness  in  permitting 
him  to  in^>ect  her  copy  of  one  of  the  Marrow  manuscripts,  and  to  Mr.  C.  H.  Baesler, 
Harvard  Law  School  19 19,  for  general  assistance  in  the  preparation  of  the  article. 
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The  absence  in  the  Anglo-American  common  law,  imtil  a  rela- 
tively recent  date,  of  all  discussion  of  the  methods  of  valuing 
property  is  difficult  to  reconcile  -either  with  the  fact  that  the  de- 
cisions on  value  in  cases  of  trespass,  trover,  contract,  taxation  and 
eminent  domain  are  now  accumulating  at  the  rate  of  about  five 
hundred  per  annxun,  or  with  the  fact  that  judicial  or  administra- 
tive valuations  for  all  these  purposes  have  been  common  during 
several  generations,  and  for  some  of  these  purposes  during  many 
centuries. 

Equally  strange,  in  view  of  the  frequency  of  contact  in  the 
formative  period  of  the  conmion  law  with  the  principles  of  the 
Roman  law,  is  the  total  ignorance  displayed  by  our  professional 
ancestors  of  the  rules  and  methods  of  valuation  which  obtained  in 
that  system  of  jurisprudence.  While  the  effort  of  Bracton  to 
romanize  the  English  law  was  a  failure,  both  as  to  theory  and  pro- 
cedure, Latin  was  nevertheless  the  language  of  our  legal  writers  for 
about  two  centuries,  and  of  our  legal  documents  for  six;  references 
to  and  quotations  from  the  Roman  jurists  are  to  be  foimd  in  every 
period;  and  the  development  of  some  branches  of  our  law  has  been 
considerably  affected  by  the  learning  of  the  civilians,  ancient  or 
modem.  It  is  cause  for  astonishment,  therefore,  not  only  that  no  use 
was  ever  made  in  England  of  the  carefully  worked  out  principles  of 
valuation  to  be  found  in  the  Roman  law,  but  that  the  whole  term- 
inology of  the  subject,  as  it  appears  in  the  Digest,  was  ignored.^ 

The  first  treatise  on  English  law,  Glanville's  ^'Tractatus  de 
legibus  et  consuePudinibus  regni  Angliae,"  which  dates  from  about 
the  year  1187,  contains  a  significant  question.  Where  a  thing 
loaned  has  been  lost  by  the  borrower  Glanville  says  that  he  must 
pay  its  reasonable  value.  '^Ad  rationabUe  pretium  mihi  restUuen- 
dumJ^  He  adds,  however,  ^^sed  sub  qua  vel  cujus  probaiione  prae- 
standum  .  .  .  in  quantum  id  emendate  debeai  vel  sub  qua  probaiione 
vel  cujus  idem  fit  judicandum,  quaero,"  ^    It  was  nearly  seven  hun- 

'  An  amusing  illustration  of  the  failure  of  Bracton's  efforts  to  identify  Roman  pro- 
cedure with  English  practice  is  furnished  by  the  conversion  in  foL  183  b  of  Britton — a 
book  written  only  a  generation  later  than  Bkacton's  De  Legibus— of  the  adio  famUiae 
herciscundae  (correctly  described  by  Bracton,  foL  100  b  and  foL  443  b,  also  by  Fkta, 
bk.  5,  cb.  9,  §  2,  as  an  action  for  the  division  of  inheritances)  into  an  action  named  after 
a  lady  of  the  Heriscimda  family!  See  the  notes  to  Nichols*  edition  of  Britton, 
vol.  2,  p.  65.    All  the  surviving  manuscripts  seem  to  contain  the  same  error. 

*  Glan\ille,  bk.  ID,  ch.  13. 
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died  years  before  our  courts  began  to  give  serious  consideration 
to  this  and  similar  questions.  Yet  from  the  beginning  valuations 
of  real  estate  must  have  been  necessary  in  proceedings  of  dower, 
in  partitions  for  other  purposes,  in  the  determination  of  a  volar 
maritagii,  and  in  other  cases;  and  the  "subsides"  of  the  middle 
ages  involved  the  valuation  for  taxation  of  some  kinds  of  personal 
property.  Later  on,  as  the  action  of  trespass  was  developed,  per- 
sonal property  of  all  sorts  had  to  be  valued  by  the  court  or  jury 
both  in  proceedings  quare  clausum  /regit  and  in  actions  de  bonis 
asportatis.  So  also  in  detinue  and  replevin.  Then  came  actions 
of  trover,  which  extended  very  much  the  field  of  valuation  prac- 
tice. Property  valuations,  whether  of  lands  or  chattels,  whether 
capital  or  annual,  were  also  involved  in  writs  of  elegit,  debt,  waste, 
warranty,  and  in  extents  for  various  purposes.  Yet  throughout 
this  long  period  of  time  we  find  little  or  no  valuation  law.  Ques- 
tions of  value  seem  to  have  been  left  to  the  decision  of  the  court 
or  jury  in  each  case,  with  no  thought  that  there  was  any  need  for 
uniformity  of  decision,  that  is  for  the  elaboration  of  rules  of  law. 

Pollock  and  Maitland  refer  to  a  twelfth  century  grant  in  which 
the  relief  which  must  be  paid  on  the  grantee's  death  by  his  son  is 
described  as  "tatUum  pecuniae  quantum  nobUis  homo  dare  debet  pro 
tali  terra"  This  may  be  an  attempt  to  establish  a  standard  of 
value;  but,  so  far  as  we  have  discovered,  it  is  confined  to  a  single 
deed.^  Bracton  says  that  the  annual  value  of  an  advowson  is  to 
be  figured  at  what  it  is  worth  *^ singulis  annis  secundu  comunem 
aestimatianem;"  ^  but  no  further  explanation  of  this  basis  of  valua- 
tion is  given.  In  discussing  the  law  applicable  to  the  case  men- 
tioned by  Glanville,  Bracton  merely  says,  without  comment  or 
question,  that  the  defendant  vel  ad  ipsam  restituendam  tenetur  vel 
ejus  preciu? 

Nothing  has  been  foimd  in  Fleta,  Britton  or  the  early  statutes  and 
Year  Books  which  throws  any  light  upon  the  basis  or  methods  of 

^  X  History  or  English  Law  Befoke  the  Time  ot  Edwaxd  1, 316.  The  authors 
of  this  learned  work  also  refer  (p.  291)  to  a  good  de&nition  of  annual  value — "the 
best  rent  that  can  reasonably  be  gotten"  —  as  sometimes  used  in  grants  in  socage 
tenure.    In  neither  case  is  the  authority  given. 

^  De  Legibus  et  Consuetudinibus  Anguae,  area  1256,  foL  75  b.  Con^Mire  this 
phnse  with  the  "rule  of  conmion  estimation "  in  our  colonial  tax  system.  See,  for  in- 
stance, the  Massachusetts  Tax  Act  of  1651.    Col.  Rec.,  3,  287.^ 

*  De  Legibus,  f  ol.  99  b. 
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valuation,  except  that  market  value,  meaning  price  current,  called  by 
Fleta, forum  bladV  and  by  Britton  the/oer  carautU  de  ble,^  is  defined 
in  the  statute  of  31  Edward  I  (1304)  entitled  the  '^Parva  Custuma**  as 
"pretium  pro  quo  ipsi  mercatores  aliis  hujusmodi  mercimonia  vendere 
possifUy  This  is  a  good  definition  of  market  value  in  the  sense  of 
current  price,  as  we  imderstand  it.* 

The  phrase  secundum  (or  juxtd)  verum  valorem  is  f  requentiy  f  oimd 
in  the  Latin  texts,  and  '^la  verraye  value'^  in  the  French  ones  of  this 
period.  Stat.  4  Edw.  Ill,  ch.  3  (1330),  recites  that  com,  etc., 
taken  for  the  King's  use,  having  been  paid  for  "  a  meydru  value 
qils  ont  value,"  should  thereafter  be  appraised  and  paid  for  ''a  la 
vroie  value."  The  phrase  becomes  in  English  the  "  verrey  value,"  " 
later  "very  value."  ^  The  words  themselves  might  be  regarded  as 
a  translation  into  medieval  Latin  and  French  of  the  verum  pretium 
of  the  Roman  law,  if  it  were  not  that  this  concept  of  value  was  a 
technical  and  highly  artificial  one,^^  of  which  there  is  no  trace  in 
English  law.  These  phrases  seem,  from  the  context,  to  mean  merely 
the  real  or  actual  value  of  the  property. 

The  acts  for  the  regulation  of  the  prerogative  of  purveyance 
contain  definitions  of  current  price  and  also  what  may,  it  is  sub- 
mitted, be  regarded  as  instances  or  anticipations  of  the  law  of 
eminent  domain.  The  pretium  regium  of  medieval  continental 
Europe  was  fixed  under  the  7^5  quod  regi  competit  res  mercales 
comparandi  certo  et  definito  pretio;  and  an  earlier  instance,  from 
the  Roman  law  itself,  of  the  exercise  of  what  afterwards  came 
to  be  known  as  71*5  regium  is  furnished  by  the  edict  of  a.  d.  491." 
The  earliest  reference  to  the  subject  in  England  is  found  in  Magna 
Carta,  ch.  28  (12 15),  wherein  it  is  provided  that  no  com  shall  be 

7  COMMENTARIUS  JURIS  AnGUCANI,  bk.  2,  C  II. 

•  BSITTON,  fol.  75  b. 

•  See  also  "fe  sort  ei  pris  due  pays**  in  Stat.  15  Edw.  Ill,  ch.  5  and  6,  and  the  defi- 
nition in  36  pdw.  m,  ch.  32  referred  to  below. 

"  OxFOSD  DiCT.,  A.  D.  1338. 

"  See  Bond  v.  Tricket,  Cro.  Eliz.  853,  case  12,  and  Noy,  38  (1602),  where  the  annual 
value  of  an  ecclesiastical  benefice  is  held  to  be  its  "very"  or  present  full  value,  not  the 
value  put  upon  it  in  the  official  valuation  of  some  earlier  period.  And  see  Sharpe  9. 
French,  Lutw.  130Z  (1684)  where  the  value  according  to  the  King's  Books  is  con- 
trasted with  the  realis  valor,  or  modo  dart  annui  valor,  of  the  time  of  trial.  See  also 
Ashby  p.  Power,  3  Gwillim's  Tithe  Cases,  1238  (1781). 

^  See  34  Harv.  L.  Rev.,  231,  241-244. 

^  See  Ducange's  Glossarium,  and  34  Harv.  L.  Rev.  240,  254. 
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taken  by  any  constable,  etc.  nisi  reddai  denarios,  that  is  without 
compensation;  but  the  basis  of  payment  is  not  specified.  The  act 
of  4  Edw.  Ill  (1330),  fixing  the  price  at  the  "vroie  value"  has 
already  been  referred  to;  and  stat.  36  Edw.  Ill,  ch.  2  (1362)  pro- 
vides specifically  that  payment  shall  be  made  at  "le  pris  pr  quel 
autiels  vi tallies  sont  venduz  c6ement  en  marchees  environ."  " 

In  Filow^s  case  ^^  there  is  a  long  discussion  as  to  what  makes  a 
deer,  dog  or  other  animal  the  subject  of  private  property  so  that 
its  owner  may  maintain  trespass  for  the  loss  of  it,  and  several  of 
the  judges  evidently  thought  that  when  an  animal  was  private 
property  its  utility  for  its  owner's  mere  pleasure  was  a  proper 
element  of  value.    This  is  in  accord  with  modem  law." 

The  foregoing  precedents  are  the  meager  results  of  much  read- 
ing; and  they  amount  to  little  or  nothing  as  explanations  of  the 
legal  methods  for  valuing  property  which  obtained  in  medieval 
England. 

In  the  fifteenth  and  sixteenth  centuries  discussions  over  ques- 
tions of  value  seem  to  have  been  confined  to  the  matter  of  language 
considered  below.  A  study  of  the  Year  Books  of  this  period  fails  to 
reveal  any  valuation  law;  and  the  same  statement  holds  good  of 

^*  In  the  recent  case  of  Attorney  General  v.  DeKeyser's  Hotel,  [1920]  A.  C.  508 
which  involved  the  right  of  the  Crown  in  time  of  war  to  take  over  a  hotel  for  use  in 
connection  with  the  national  defense,  the  lower  court  decided  in  34  T.  L.  R.  329  (1918) 
that  no  compensation  except  that  offered  by  the  government  was  due  the  owner.  The 
case  was  appealed,  and  pending  its  decision  it  was  agreed  that  an  exhaustive  search 
should  be  made  of  the  ancient  records  and  other  precedents  bearing  on  the  question. 
The  result  of  this  search  was  negative;  but  from  the  fact  that  no  case  was  found  in  which 
property  had  been  taken  under  the  royal  prerogative  but  not  paid  for,  the  Court  of  Ap- 
peals in  [1919]  2  Ch.  197  reversed  the  decision  of  the  lower  court;  and  in  [1920]  A.  C. 
508  this  decision  of  the  Coiu-t  of  Appeals  was  affirmed  by  the  House  of  Lords.  The 
writer  of  the  present  article  cannot  refrain  from  calling  attention  to  the  inconclusiveness 
of  this  investigation,  with  all  the  money  of  the  government  behind  it,  into  medieval 
English  law  on  the  subject  of  value.  It  also  seems  to  him  that  some  of  the  precedents 
which  are  cited  in  this  article  as  showing  that  when  the  prerogative  of  purveyance  was 
exerdsed  the  goods  were  to  be  paid  for  at  their  market  value,  were  not  discovered  in 
the  investigation  in  the  De  Keyser  case;  and  it  certainly  is  the  fact  that  the  various 
judges  who  rendered  opinions  in  this  case  seem  to  be  entirely  ignorant  of  the  general 
practice  in  such  matters  which  obtained  throughout  medieval  Europe,  and  also  of 
the  learned  opinions  which  are  to  be  found  in  a  half  a  dozen  American  state  court  de- 
cisions on  the  right  of  the  property  owner  to  compensation  when  his  property  is  taken 
for  a  public  use,  notwithstanding  the  absence  of  any  provision  in  the  state  consti- 
tution to  that  effect. 

"  Y.  B.  12  H.  8,  p.  3  (1520). 

>*  See  the  discussion  of  luxury  values  in  the  Roman  law,  34  Harv.  "L.  Rev.  251. 
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the  ''abridgements"  and  other  law  books  from  Fortescue,  Statham, 
and  Littleton  to  Coke. 

During  the  sixteenth  and  seventeenth  centuries,  an  active  con- 
troversy prevailed  over  the  question  whether  pretium  or  vakniia 
was  the  proper  word  to  use  for  the  value  of  the  property  in  a 
writ  of  trespass  or  an  indictment  for  larceny.  As  the  contro- 
versy over  this  question  of  pleading  seemed  to  open  up  an  ob- 
vious field  for  the  discussion  of  kinds  or  definitions  of  value,  the 
precedents  and  cases  bearing  on  the  subject  have  been  carefully 
studied. 

Before  taking  up  this  question  it  will  be  necessary  to  give  a 
short  account  of  the  words  and  phrases  used  in  the  Latin,  French, 
and  English  sources  of  the  common  law  to  indicate  the  value  of 
property .^^  The  word  prelium,  which  was  the  ordinary  Latin 
word  for  value,  as  well  as  for  price,  both  in  common  speech  and  in 
the  Roman  law,  is  found  in  Glanville,  Bracton,  Fleta  and  the  early 
statutes,  in  both  senses;  but  before  the  time  of  these  writings  other 
words  had  been  invented  by  medieval  writers  to  fill  the  gap  in  the 
Latin  language  caused  by  the  absence  of  any  word  used  exclusively 
for  value  as  distinguished  from  price.  A  great  number  of  words 
were  coined  during  the  Middle  Ages,  mostiy  out  of  the  verb  valerCy 
and  used  as  noims  to  indicate  value  in  the  broader  sense.  Du- 
cange's  Glossarium  (1681)  gives  valens^  valerUia  (1080),  vahtudo 
(11 75),  valor y  valortum  (1092),^®  and  many  others.    The  only  words 


^^  Down  to  the  time  of  Edward  I  statutes,  charters  and  legal  writings  of  every 
kind,  including  the  treatises  of  Glanville,  Bracton,  and  Fleta  are  in  Latin;  and  thb 
language  continued  to  be  used  in  deeds  and  miscellaneous  documents  for  several  cen- 
turies, and  in  writs  and  other  judicial  papers  imtil  the  eighteenth  century.  French 
was  generally  substituted  for  Latin  in  the  acts  of  Parliament  in  the  time  of  Edward  I, 
and  "  Britton  "  was  written  in  that  language,  circa  1 290.  It  is  also  the  language  of  the 
Year  Books.  This  was  poorly  spelled  thirteenth-century  French,  but  still  French. 
About  the  time  of  the  accession  of  Henry  VII,  English  came  into  use  for  the  statutes; 
but  the  legal  authors  of,  the  period,  including  Littleton,  Statham,  Fitzherbert,  Brooke 
and  others  down  to  the  time  of  Coke,  used  in  their  writings  and  "abridgements"  a 
jargon  of  French,  Latin,  and  English,  which  continued^  to  be  the  favorite  language  of 
the  reports  imtil  towards  the  dose  of  the  seventeenth  century. 

"  All  these  post-classic  substitutes  for  the  preiium,  aestimaUo  or  lUiliias  (as  to  when 
these  words  meant  value  and  when  something  else,  see  34  Hasv.  L.  Rev.  241-247)  of 
the  Roman  law,  probably  originated  in  popular  usage  in  the  Middle  Ages,  and  were 
then  taken  up  by  the  law  writers.  One  of  these  substitutes,  valor,  is  said  by  an  early 
lexicographer  to  have  been  used  by  Pliny  the  Elder  in  the  sense  of  value;  but  no  one 
has  been  able  to  find  the  passage.   The  dictionary  writer  probably  confused  the  prac- 
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in  this  list  which  came  into  common  use  in  England  were  volar  and 
vakfUia,  which  appear  in  legal  writings  as  early  as  the  twelfth 
century  and  continued  to  be  employed  (for  writs  and  indictments) 
down  to  the  eighteenth  century.  Glanville,  as  already  noted, 
used  the  word  pretium  as  the  equivalent  of  value  in  the  phrase 
^^raiionabile  pretiumy^  the  reasonable  price  or  value  of  an  article 
which  the  borrower  has  lost  and  must  accoimt  for.  He  also  uses 
valerUia  when  describing  a  writ  to  recover  land  from  which  the 
plaintiff's  ancestor  had  taken  profits  or  produce  ad  vakfUiam  so 
many  shillings.^^  Bracton  uses  pretium  in  the  sense  of  price  ^  and 
also  for  value  generally;  ^  that  is,  he  employs  the  word  in  both  of 
its  Roman-law  meanings.  He  also  makes  frequent  use  of  valor 
and  valentia.  The  same  indifferent  use  of  the  three  words  is  found 
in  the  writs  collected  and  published  imder  the  title  of  Bracton's 
Note  Book;  ^  but  valor  and  valentia  are  more  common  than  prd- 
turn.  The  same  statement  may  be  made  as  to  Fleta.  Both  valor 
and  valerUia  are  foimd  in  the  acts  of  Parliament  when  these  were 
written  in  Latin;  also  in  the  Court  Rolls,  the  Parliamentary  Rolls, 
the  Assize  Rolls,  and  in  charters  and  other  legal  docimients  of  the 
early  period. 

After  the  substitution,  tempore  Edward  I,  of  French  for  Latin 
in  the  acts  of  Parliament,  the  word  imiformly  used  in  these  docu- 
ments is  the  old-French  'Walue,"  long  since  obsolete  in  the  lan- 
guage of  its  origin.  This  is  also  the  word  used  in  the  Year  Books, 
by  Britton,  and  by  all  the  later  law  writers  who  composed  their 
works  in  Anglo-Latin-French.    Once  in  awhile  we  meet  with  varia- 

dce  of  his  own  day  with  an  unverified  recollection  of  a  passage  in  Pliny.  See  a  similar 
mistake  by  the  English  poet  Marlowe  noted  bdow  p.  22. 

Professor  Leo  Wiener  of  Harvard  has  been  kind  enough  to  assist  the  writer  in 
tracing  back  the  use  of  valor  and  valefUia,  with  the  result  that  the  former  word  is 
found  in  the  Laws  of  Canute,  1027-1034  (Liebermann's  Gesetze  der  Angelsachsen,  2, 
p.  327),  and  in  the  book  on  Norman  custom  law  known  as  **Summa  de  legibus  Nor- 
mannie  in  curia  laicali "  (ed  £.  Taidif ,  2  pp.  233, 326),  which  is  supposed  to  have  been 
written  at  least  as  early  as  the  first  part  of  the  12th  century;  and  that  the  words  ad 
valenciam  appear  in  the  Anglo-Norman  "Leis  Willehne/'  the  Latin  translation  of 
wnich  dates  from  about  1200  (Liebermann,  op,  cit.  493,  505,  517,  519),  and  in  the 
**Legies  Henrid/'  1114,-1x18^  the  Latin  texts  of  which  also  go  back  to  the  year  1200 
(Liebermann,  op,  cU,  575). 

"  Bk.  2,  ch.  3.  *  De  Leo.,  fol.  61  b;  208  b;  39  b. 

^  lb.,  fol.  99  a  («{ fin;  102  b;  146  a.  The  word  is  mistranslated  in  the  Travers 
Twias  edition  as  ''price;"  what  Bracton  evidently  meant  was  "value." 

>  Edited  by  F.  W.  Maitland,  1887. 
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tions  such  as  "vaillance,"  also  with  "montance"  and  "pris;"  but 
the  word  generally  used  was  "value,"  treated  indiflferently  as 
either  masculine  or  feminine. 

The  English  "value"  is  of  course  the  old-French  word,  and  ap- 
pears in  general  literature  as  early  as  1303.^  It  is  the  only  word 
used  in  the  Acts  of  Parliament  after  these  began  to  be  published  in 
English  about  the  year  1485;  but  valerUia  continued  to  be  employed 
in  writs  and  other  legal  documents  for  two  himdred  years  more. 
Valor  also  was  in  use  for  the  writ  de  valore  maritagiiy  for  proceed- 
ings in  dower,  and  for  other  purposes;  and  the  legal  authors  of  the 
fifteenth,  sixteenth,  and  seventeenth  centuries  when  writing  in 
Latin,  or  interlarding  their  French  or  English  with  Latin  phrases, 
continued  to  use  volar  for  the  value  generally  of  property,  either 
capital  or  annual.  Valor  is  also  foimd  in  Scotch  law  imtil  late  in 
the  eighteenth  century.^  The  word  also  was  used  in  the  sense  of 
appraisal  or  valuation;  as  in  Domesday  and  in  the  lists  of  the  an- 
nual value  of  benefices  made  for  the  Popes  in  the  Middle  Ages 
and  later  for  the  Crown.  See  those  of  Innocent  IV  (1253)  ^^^ 
Nicholas  IV  (1288),  the  Nova  Taxatio  of  13 18,  and  the]  Valor 
Ecclesiastus,  Liber  Regis,  or  Liber  Valorum,  compiled  imder  Stat. 
26  H.  8,  ch.  3  and  subsequent  laws. 

Both  volar  and  valenlia  were  in  common  use  in  the  sixteenth 
century;  and  the  former  is  to  be  found  in  a  passage  in  Marlowe's 
Doctor  Faustus,  written  about  1590.  The  learned  doctor  is  repre- 
sented as  quoting  "Justinian"  to  this  effect: 

Physic,  farewell.    Where  is  Justinian? 
Si  ima  eademque  res  legatur 
Duobus,  alter  rem,  alter  valorem  rei^ 
A  pretty  case  of  paltry  legacies.** 

Volentia  is  now  quite  obsolete;  but  volar  has  survived  in  the  phrase 
ad  valorem,  still  used  in  customs'  acts  and  occasionally  in  other 
connections.  It  may  be  remarked  that  not  only  are  these  words  of 
post-classic  origin,  but  the  grammar  is  not  classic  Latin.    Valentiae 

»  In  Robert  of  Bnumes'  ^'Handlyng  Synne."  line  5966.  See  other  instances  in  the 
Oxford  Dictionary,    The  word  was  sometiines  spelled  "valour"  or  "valure." 

^  See  Kaices'  Principles  or  Equity,  ed.  of  1825, 358,  462. 

*  The  reference  is  perhaps  to  Dig.,  lib.  30,  §  33,  which,  it  maybe  said,  incidentally, 
does  not  state  the  law  according  to  Marlowe,  and  in  which  the  word  used  for  value  is 
not  vahr  but  prdium.  Neither  here  nor  anywhere  in  the  Corpus  Juris  is  the  word 
walor  to  be  found. 
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or  vahris,  the  geneUvus  pretii  of  the  grammarians,  should  have  been 
used;  and  valaris  was  sometimes  used  by  early  English  writers. 

Coming  now  to  the  controversy  over  the  use  of  pretium  or 
valentia  m  a  writ  of  trespass,  we  find  that  valenHa,  generally  spelled 
valenciay  seems  to  have  been  used  from  the  beginning  in  the  ad 
damnum  clause;  the  usual  conclusion  of  the  writ  being  that  the 
plaintiff  says  that  by  reason  of  etc.  he  deterioratus  est  et  damnum 
habet  ad  valenliam  so  many  pounds  or  shillings.  Where  the  suit  was 
for  the  destruction  or  abstraction  of  personal  property  it  was  con- 
sidered necessary  to  allege  in  the  body  of  the  writ  that  the  prop- 
erty had  a  certain  value;  and  it  was  on  this  point  that  the  dispute 
arose.  Originally  pretium  and  valenHa  seem  to  have  been  used 
indifferently  in  this  clause  in  a  writ  of  trespass;  as  also  in  other 
writs,  such  as  those  involving  a  valuation  of  property  in  proceed- 
ings of  dower,  partition,  wardship  and  the  like.  Some  diversity 
of  practice,  however,  arose  during  the  fifteenth  century  with  respect 
to  the  use  of  preivum  and  valentia  in  the  descriptive  clause  in  a  writ 
of  trespass,  and  in  the  next  century  it  was  contended  by  some 
lawyers  that  an  erroneous  selection  between  these  words  was 
cause  for  the  abatement  of  the  writ.  It  was  also  claimed  that  the 
same  rule  applied  to  a  presentment  or  indictment  for  larceny  or 
trespass.  The  controversy  seems  to  have  been  started  by  Thomas 
Marrow,  or  Marow,  a  sergeant  at  law  who  delivered  a  course  of 
lectures  at  the  Inner  Temple  in  the  year  1503  on  the  duties  of 
Justices  of  the  Peace.^*  Marrow's  views  were  the  basis  of  the  dis- 
cussion of  the  subject  by  Fleetwood,  Lambard  and  other  sixteenth- 
century  writers;  and  the  question  figures  in  the  law  reports  as  early 
as  the  middle  of  the  sixteenth  century.  It  was  not  settled  till  the 
case  of  Usher  v.  Bushell,  decided  in  1661." 

According  to  Marrow,  in  a  presentment  for  trespass  or  the 
asportation  of  or  damage  to  personal  property,  it  was  necessary  of 
some  things  to  say  precii  so  much,  and  of  other  things  ad  valenciam 
so  much,  and  the  use  of  the  wrong  phrase  made  the  indictment 
bad  in  law.    He  mentions  about  twelve  cases  in  which  precii  must 

"  Marrow  died  in  1505  and  the  lectures  have  never  been  printed;  but  several 
manuscripts,  consisting  apparently  of  notes  taken  down  by  students  in  the  law- 
French  of  the  period,  have  survived.  One  of  them  is  being  edited  for  the  "Oxford 
Studies  in  Sodal  and  Legal  History/'  by  Miss  Bertha  H.  Putnam,  associate  professor 
of  history  at  Mount  Holyoke  College. 

^  Infra^  p.  25. 
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be  used,  about  a  half  dozea  in  which  ad  vaknciam  is  the  proper 
phrase,  and  an  equal  number  in  which  neither  phrase  should  be 
used.  One  distinction  is  between  living  animals  and  inanimate 
property;  another  between  a  definite  nimiber  of  imits  and  an  in- 
definite quantity;  another  between  a  single  article  and  several; 
another  between  foreign  coins  which  are  current  in  England  and 
those  which  are  not;  and  so  on.  The  two  dozen  distinctions  can- 
not be  justified  by  any  consistent  theory  which  the  writer  has  been 
able  to  formulate.  They  seem  to  be  arbitrary  and  fanciful,  and 
they  were  evidentiy  so  regarded  by  Marrow's  contemporaries  and 
successors.  Fitzherbert  in  his  Natura  Breviiun  (1534)  denies  that 
the  distinction  between  pretium  and  valetUia  for  use  in  a  writ  of 
trespass  is  valid.^^  Lambard  in  his  Eirenarcha  or  Treatise  on  the 
Office  of  Justice  of  the  Peace,  (1579-1582)  says  that  "the  value  (or 
price)  of  the  thing  is  commonly  to  be  declared;  in  felony,  to  make 
it  appear  (distinct)  from  petit  Lardnie:  and  in  Trespasse,  to  ag- 
gravate the  fault  and  fine;"  quotes  extensively  from  Marrow;  and 
appears  to  think  that  authority  for  the  latter's  views  can  be  found 
in  the  Year  Books  and  the  Register  of  Writs.  He  concludes,  how- 
ever, with  the  following  statement: 

"Simdry  other  dainty  and  nice  differences  doth  M.  Marrow  make, 
where  a  man  shal  say  praetii,  and  where  ad  valerUiam^  binding  the  En- 
ditement  to  that  rule  which  the  Register  taketh  for  original  Writs  of 
Trespasse:  But  for  as  much  as  Nele  (9.  E.  4.  26)  sayeth,  that  Endite- 
ments  bee  not  tied  to  that  forme,  and  because  that  rule  of  the* 
Register  is  not  verye  constantly  observed  in  Trespasse  itselfe  (as  a 
thing  not  materiall,  in  the  opinion  of  Ma.  Fitzh.  in  his  Nat.  Br.  fol.  88), 
I  thoughte  it  best  to  make  choyce  of  these  (that  I  have)  for  publique 
use,  and  to  leaVe  the  rest  for  private  learning."  *• 

West's  Symboleography  (1590)  ^  quotes,  without  acknowledg- 
ment, some  of  the  distinctions  asserted  by  Marrow  and  discredited 
by  Lambard. 

Cowel's  "Interpreter"  (1607)  imder  "Value"  says  that  "Valencia, 
valor  is  a  known  word,  yet  West  nicely  distinguishes  between 
value  and  price,"  and  then  quotes  from  the  Symboleography  without 
further  comment. 

"  FoL  88M — ^*  £t  per  ceo  appiert,  sil  soil  viue  chose  ou  mort  chose,  de  q  laction  soit 
port,  11  nest  material  sil  dit  predi  &c.  vel  ad  valentiam  &c."    See  also  supra,  note  26. 
•  Ed.  1582,  pp.  395,  396.  »  Part  2,  §  70;  ed.  of  1627,  fol.  95  b. 
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In  the  case  of  MounUagle  v.  Worcester ^^  decided  by  the  court  of 
Common  Pleas  in  1555,  the  question  was  raised  whether  in  trover 
for  a  chain  it  was  proper  to  allege  in  the  writ  precii  100  marks.  It 
was  suggested  that  ad  valorem  should  have  been  used  because  the 
chain  was  a  ''mort  chattel,"  and  reference  was  made  to  the  Register 
of  Writs  and  the  practice  in  trespass;  but  (as  nearly  as  can  be  made 
out  from  the  report  in  Dyer)  the  point  was  not  regarded  with 
favor,  and  the  final  decision  appears  to  have  been  that  the  writ  was 
good."  Wood  V.  Smith  "  (1606)  was  trover  for  the  conversion  of 
various  articles,  and  the  court  refers  to  the  difference  between 
price  and  value.  Southern  v.  How^  (K.  B.  1618)  was  an  action 
on  the  case  for  fraud  in  the  sale  of  jewels,  and  Doddridge,  J.,  refers 
to  the  "difference  between  pretii  and  valoris.^^  In  DM  v.  Brown  ^ 
(1649)  ^^  \y^y^  a  case  of  trespass  in  which  the  distinction  between 
pretii  and  ad  valentiam  was  said  by  RoUe,  C.  J.,  to  be  soimd.  Finally, 
in  Usher  v.  Bushell  *•  (1651),  a  case  of  trespass,  the  Court  of  Kings 
Bench  swept  these  "dainty  and  nice  differences"  away  by  hold- 
ing that  either  pretii  or  ad  valorem  could  be  used.  Hale  in  his 
History  of  Crown  Pleas'^  (written  before  1676)  and  Hawkins  in 
his  Pleas  of  the  Crown*®  (17 16),  both  agree  that  the  distinction 
was  never  soimd  as  apphed  to  either  writs  or  indictments. 

So  far  as  the  precedents  go,  the  writer  has  been  unable  to  dis- 
cover any  sure  judicial  basis  for  the  distinction  between  price  and 
value  which  seems  to  have  troubled  the  lawyers  and  judges  from 
1500  to  1650.  The  words  "value"  and  "price"  appear  to  have 
been  used  interchangeably  in  acts  of  Parliament;  '^  the  cases  cited 
from  the  Year  Books  are  inconclusive;  Statham's  Abridgement 
{circa  1470)  contains  ninety-five  cases  imder  "Trans"  (=  trans- 
gressio  or  trespass),  but  nothing  to  indicate  any  legal  difference 
between  price  and  value  in  writs  of  trespass;  the  case  in  Dyer  is 


»  Dyer,  £ol.  121;  Benl.  &  Dal.,  p.  41,  pi.  73  (1555). 

"  Counsel  for  plaintiff  might  have  dted  the  appeal  of  robbery  set  out  in  Bracton, 
fol.  146,  in  which  a  gold  chain  and  a  robe  are  alleged  to  be  talis  pruii.  See  infra  p.  26. 

"  Cro.  Jac.  129  (1606). 

«  Cro.  Jac.  468  (1618). 

»  Style,  174, 182  (1649).  "  Sid.  39  (1651). 

^  First  Am.  ed.,  vol.  2,  p.  183. 

»  Bk.  2,  ch.  25,  8th  ed.,  vol.  2,  p.  322. 

**  See,  for  instance,  "le  pris  et  valure"  of  wool  in  the  subsidy  or  tax  act  of  31  Hxn* 
VI,ch.8. 
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against  the  distinction;  the  actual  practice  in  drawing  writs,  as 
disclosed  in  the  "Registrum  Brevium,"  was  not  uniform;  the  high 
authority  of  Fitzherbert  is  that  it  was  immaterial  whether  one  used 
precii  or  ad  valerUiam;  and  the  final  decision  of  the  courts  was  to 
the  same  effect.  Other  evidence  in  support  of  this  conclusion  is 
to  be  found  in  the  Coroners'  Rolls  ^  where  precii  is  frequently 
associated  with  single  inanimate  objects;  the  writ  of  admeasure- 
ment of  dower  in  Bracton's  Note  Book**  in  which  a  building  is 
described  as  precii  so  much;  the  use  by  Bracton  ^  already  referred 
to  of  precii  in  connection  with  a  gold  ring  and  a  robe;  the  use  by 
Fitzherbert^  of  a  sword,  a  necklace,  etc.,  as  precii  or  valoris  so 
much;  the  description  of  a  ship  precii  so  much  in  the  Registrum 
Breviimi,  95  a,  102  b. 

For  a  modem  case  see  State  v.  Sparks,^  where  an  indictment  for 
the  larceny  of  property  with  a  "price"  of  $100,  was  held  good  under 
a  statute  which  said  property  of  the  "value"  of  $100. 

The  present  writer  concludes  that  the  difficulty  arose  largely  in 
the  technical  mind  of  Thomas  Marrow,  and,  as  by  itself  it  has  no 
bearing  on  the  basis  or  methods  of  valuation,  it  would  not  have 
been  thought  worth  discussing,  except  for  the  apparent  attempt 
in  one  of  the  cases.  Southern  v.  How,^  and  also  by  Lilly  in  his 
Abridgement  *•  (1719),  to  spell  some  principles  or  definitions  in 
the  substantive  law  of  valuation  out  of  the  assumed  distinction 
between  price  and  value.  Southern  v.  How  is  very  badly  reported ;  *^ 
but  it  is  apparently  the  case  referred  to  by  Lilly,  and  that  author 
evidently  thought  that  the  court  meant  to  draw  certain  Jegal  dis- 
tinctions between  value  generally  and  market  value.  The  present 
writer  is  imable  to  make  any  sense  out  of  either  case  or  comment. 

The  ahnost  complete  absence  of  valuation  law  in  England  is 
largely  to  be  accounted  for  by  the  treatment  of  all  questions  of 
value  as  matters  of  fact  respecting  which  the  decision  of  the  trial 
court  and  jury  was  final.    The  leading  case  on  this  point  would 

^  Sel.  Soc.  Select  Coroness'  Rolls,  pp.  22,  92, 100. 

*^  No.  632,  vol.  2,  p.  482. 

tt  De  Leg.,  fol.  146. 

«  Justice  of  the  Peace,  24sb-246b. 

*«  30  W.  Va.  loi,  3  S.  E.  40  (1887). 

«  Cro.  Jac.  468. 

•  Vol.  2,  pp.  628-629. 

^  The  report  in  2  Roll.  Rep.  26  is  even  more  meager  than  that  in  Cro.  Jac.  468. 
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seem  to  be  Hixt  v.  Go(Us  *®  (1615),  in  which  the  Court  of  Kings 
Bench  sustained  a  verdict  of  £400  in  a  suit  by  the  vendee  in  a 
contract  of  sale  for  a  deficit  in  the  number  of  acres  to  be  conveyed, 
which  deficit,  figured  at  the  contract  price,  £1 1  per  acre,  amounted 
to  £700.    Coke,  C.  J.,  says  (as  translated  by  Dean  Poimd  in  his 

"Readings"): 

"It  seems  to  be  good  enough,  for  there  may  be  divers  reasons  why 
in  equity  they  ought  not  to  give  so  much  damage  as  this  amoimt,  for 
it  seems  here  that  the  jurors  are  chancellors,  and  it  seems  such  verdict 
is  good  in  an  action  on  the  case  because  only  damages  are  to  be  recovered." 

Another  case  dted  in  Dean  Poimd's  "Readings"  is  Ravencrofl  v. 
Eyles^^  (1766),  an  action  against  a  sheriff  for  damages  caused  by 
permitting  a  debtor  to  escape.  A  verdict  for  the  plaintiff  was 
sustained;  the  court,  per  Wilmot,  C.  J.,  saying:  ^^ 

"The  quantum  of  the  damages  is  nothing  to  the  purpose,  for  if  the  jury 
had  power  in  this  case  to  give  damages,  we  must  now  take  it  that  they 
have  done  right;  and  I  am  of  the  opinion  that  the  jury  were  not  con- 
fined to  give  the  exact  damages  in  the  final  judgment,  but  had  a  power 
and  discretion  to  assess  what  damages  they  thought  proper,  for  this 
being  an  action  upon  the  case,  the  damages  were  totally  imcertain  and 
at  large." 

These  authorities  certainly  go  far  towards  explaining  the  lack  of 
valuation  law  in  damage  cases; "  but  they  do  not,  in  terms,  account 
for  the  same  absence  of  rules  of  valuation  and  evidence  in  parti- 
tions and  other  real  actions  or  in  detinue,  replevin,  tax  cases,  and 
other  early  common-law  proceedings  which  involved  the  valuation 
of  property.  It  may,  of  course,  be  that  the  rule  laid  down  in  Hixt 
V.  Goats  was  understood  to  apply  to  all  judicial  valuations,  and 
that,  as  intimated  at  the  beginning  of  this  article,  no  necessity  for 
uniformity  of  decision,  that  is  for  the  elaboration  of  rules  of  law, 
in  cases  of  property  valuation  was  perceived  imtil  an  astonishingly 
late  period  in  the  development  of  our  law.  The  writer  cannot, 
however,  avoid  the  suspicion  that  somewhere  in  the  morass  of 
medieval  and  post-medieval  Anglo-French  reports  and  legal  docu- 


«  I  Rolle,  2S7  C161S). 
^*  2  Wilson,  294  (1766). 
"  Page  295. 

'^  According  to  Professor  Pound's  views  the  damages  in  actions  of  tort  were  at 
large,  at  least  until  the  end  of  the  eighteenth  century. 
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ments  some  one  more  industrious  or  fortimate  than  he  has 
been  may  discover  some  real  law  on  the  subject  which  he  has 
overlooked. 

The  eighteenth  century  was  almost  as  improductive  of  valuation 
law  as  any  of  its  predecessors.  The  only  decisions  on  the  subject 
which  the  writer  has  found  are  those  relating  to  the  legal  deter- 
mination of  the  annual  value  of  property  for  purposes  of  taxation. 

The  original  Poor  Relief  Act,*^^  which  merely  authorized  the 
overseers  to  raise  "by  taxation  .  .  .  competent  sums"  for  the 
relief  of  the  poor,  without  stating  any  principle  or  method  of 
assessment,  was  construed  from  the  beginning  as  contemplating  a 
tax  on  the  net  annual  value  of  the  land  to  the  occupier.  The  "land 
tax'*  of  1692,^  provided  for  a  tax  on  the  "true  yearly  value"  or 
the  "full  yearly  value"  of  property,  but  laid  down  no  basis  of 
assessment^  and  it  became  the  custom  to  adopt  the  net  poor-rate 
valuations. 

Under  these  statutes  certain  legal  rules  of  valuation  were  worked 
out  in  the  eighteenth  century  and  the  early  part  of  the  nineteenth; 
the  most  important  of  which  were  the  rule  that  the  object  to  be 
sought  is  the  fair  annual  value  of  the  property  as  it  stands  con- 
sidered as  imencumbered  or  unaffected  (except  by  way  of  evi- 
dence) by  outstanding  leases,  and  irrespective  of  the  fact  that  an 
actual  lease  may  carry  a  rent  greater  or  less,  as  the  case  may  be, 
than  the  fair  rental  value  of  the  property;"  and  the  rule  that 
annual  value  means  the  net  income  to  be  fairly  expected  from 
year  to  year,  not  the  possibly  greater  or  smaller  income  of  the 
year  for  which  the  tax  is  levied.**  These  rules  are  still  good  law 
for  application  to  the  determination  of  annual  value,  either  as  a 
finality  in  itself,  or  as  evidence  of  capital  value. 

These  cases  on  taxation  showed  tiie  necessity  for  rules  of  law 
for  the  guidance  of  courts  and  juries  in  the  valuation  of  property, 
and  by  the  middle  of  the  nineteenth  century  it  was  well  settied  in 
England  that  there  are  certain  definite  rules  or  methods  of  valuation, 
which  must  be  adhered  to  by  trial  courts  and  juries."    This  prin- 

■•  Stat.  43  Em.  ch.  2. 
"  Established  by  Stat.  4  W.  &  M.,  ch.  i. 

**  King  V.  Skingle,  7  T.  R.  549  (1798);  Kmg  ».  Bedworth,  8  East,  387  (1807). 
»  Atkins  ».  Davis,  Cald.  317  (1783);  King  p.  Hull  Dock  Co.,  $  M.  &  S.  394  (1816); 
King  9.  Agar,  14  East,  256  (181 1). 

"  See  Alder  v.  Keighley,  15  M.  &  W.  117,  120  (1846);  Hadley  v,  Bazendale,  9  Ei« 
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aph  had  been  recognized  by  the  courts  of  this  country  half  a 
century  earlier.*^ 

From  this  time  on,  the  valuation  of  property  has  occupied  a 
constantly  increasing  share  of  judicial  attention,  xmtil  at  the 
present  time  there  is  hardly  any  branch  of  law  which  is  not  con- 
cerned more  or  less  with  property  values.  The  result  is  an  enor- 
mous and  rapidly  increasing  nimiber  of  valuation  cases,  and  a  vast 
amoimt  of  discussion  about  the  definitions,  methods,  and  rules  of 
law  which  are  to  be  observed  in  the  valuation  of  property. 

Nathan  Matthews. 
Boston,  Massachusetts. 

341  f  354  (1^54)*  ^of  ^  recent  English  (pinion  to  the  contrary  see  Bkowne  and 
Allan,  Law  or  Compensation,  2  ed  p.  543,  where  the  authors,  writing  of  the  Lands 
Qauses  Acts,  say:  "Strictly  the  law  has  nothing  to  do  with  the  way  in  which  an 
arbitrator  arrives  at  the  amount.  Its  function  is  to  define  the  subject  to  be  assessed." 
Thb  is  not  a  correct  statement  of  the  law  of  eminent  domain  as  administered  in  Eng- 
land ever  since  the  enactment  of  the  original  Lands  Clauses  Act  in  1S45;  hut  it 
illustrates  what  is  still  a  tendency  of  the  courts. 

"  Walker  v.  Smith,  i  Wash.  C.  C.  (U.  S.)  152,  154  (1804).  On  this  devdopment 
€i  the  law  of  damages  see  Sidgwick,  §{  19,  31,  and  the  long  list  of  authorities  in  17 
C  J.,  pp.  xo6x,  X067. 
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THE  LEGAL  LEGISLATIVE  AND  ECONOMIC 
BATTLE  OVER  RAILROAD  RATES 

FOR  nearly  fifty  years  railroad  rates  have  been  a  prolific  source 
of  trouble  in  the  courts,  in  the  state  legislatures  and  in  the 
workings  of  economic  forces.  Apparently  we  have  reached  a  point 
where  the  legal  battle  is  nearly  over.  The  problem  has  shifte«i  to 
Cnogress,  where  economic  forces,  pressing  on  the  farmers,  manu- 
facturers and  shippers  generally  are  forcing  some  kind  of  change. 

The  legal  battle,  long  drawn  out,  is  now  closing  for  lack  of  argu- 
ment. The  opening  of  this  trouble  was  a  reduction  of  rates  by  the 
different  states  and  not  by  Congress.  Since  then  there  has  been  a 
bewildering  maze  of  litigation.  When  the  panic  of  1873  burst  the 
bubble  of  inflated  values  and  credit,  due  to  the  Civil  War  and 
European  financing  of  American  railroads,  prices  declined  rapidly, 
and  wheat,  com,  hogs  and  cattle  in  the  Mississippi  Valley  netted 
little  to  the  farmer  after  pa)ang  freight  rates,  and  so  the  western 
legislatures  enacted  "Granger  Laws"  reducing  railroad  rates.  In 
1876  the  Supreme  Court  sustained  those  reductions.^ 

Ten  years  later,  in  1886,  fn  the  Wabash  case,  the  state  power 
to  reduce  rates  was  cut  down  by  a  decision  of  the  Supreme  Court 
that  a  state  has  no  control  over  rates  beyond  the  borders  of  the 
state;  in  other  words,  that  a  state  may  reduce  intrastate  rates, 
but  not  interstate  rates.* 

Meantime  the  decisions  in  the  Granger  Cases  did  not  go  un- 
challenged. While  the  original  American  Constitution  of  1787 
did  not  contain  the  words  "law  of  the  land"  from  Magna  Charta 
of  1215,  nor  the  words  "due  process  of  law"  from  enactments  in 
the  next  centiuy  in  the  reign  of  Edward  III,  yet  the  Fifth  Amend- 
ment of  1 79 1  to  the  American  Constitution  remedied  this  omission 

>  Munn  V.  Illinois,  94  U-  S  113  (1876);  Chicago,  B  &  Q.  R.  R.  v  Iowa.  94  U.  S.  155 
(1876) ;  Peik  ».  Chicago,  etc.  Ry  94  U.  S.  164  (1876) ;  Chicago,  M  &  St.  Paul  R.  R.  v, 
Ackley,  94  U.  S.  179  (1876)  -.  Winona,  etc.  R.  R.  v,  Blake,  94  U  S  180  (1876) ;  Stone  v, 
^^^consin,  94  U.  S  181(1 876) .  Munn  v.  Illinois  involved  grain  elevator  chaiges  under 
an  Illinois  statute  of  1871  but  the  other  cases  involved  railroad  rates  under  statutes 
enacted  in  1874.  Tlie  Winona  decision  referred  to  above  probably  involved  the  Minne- 
sotB  Law  of  March  6  1874  (Minn  Gen.  L.  1874,  ch.  26). 

•  Wabash,  etc.  Ry.  Co. .;.  Illinois,  118  U.  S.  557  (1886). 
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and  provided  that  no  person  shall  "be  deprived  of .  .  .  property, 
without  due  process  of  law."  That  Amendment  applied,  however, 
only  to  the  federal  government,  and  it  was  not  until  1868  that  it 
was  applied  to  the  states  by  the  Fourteenth  Amendment.  At 
first  the  Supreme  Court  was  not  inclined  to  hold  that  this  Amend- 
ment had  any  application  to  a  state  statute  reducing  rates.  In 
the  Granger  Cases  in  1876,  mentioned  above,  the  court  declined 
to  make  that  application.  The  bar,  however,  continued  to  insist 
that  the  Amendment  did  give  to  the  courts  the  power  to  set  aside 
a  confiscatory  rate  imposed  by  state  statute  or  commission. 
Finally,  in  1886,  (the  same  year  as  the  Wabash  decision  mentioned 
above)  the  court  intimated  that  a  confiscatory  rate  might  be 
unconstitutional.*  Four  years  after  that,  in  1890  the  court  set 
aside  a  reduction  of  rates  by  a  state  commission  as  a  violation  of 
the  Fourteenth  Amendment.* 

Immediately  the  question  arose  —  how  can  a  railroad  prove 
that  the  reduced  rate  is  confiscatory;  what  elements  make  up  the 
value  of  the  railroad;  what  is  a  fair  income  on  that  value;  in  short, 
what  is  "a  reasonable  rate"  in  a  case  of  alleged  confiscation?  On 
that  last  short  question  there  have  been  himdreds  of  lawsuits 
waged;  thousands  of  lawyers  engaged;  millions  of  money  ex- 
pended. The  Supreme  Court  has  studiously  refrained  from  fore- 
closing itself  by  a  definite  answer  to  this  question,  just  as  all  courts 
refrain  from  defining  fraud,  lest  the  definition  be  not  broad  enough. 
The  Supreme  Court  names  many  elements  that  help  determine 
what  is  a  reasonable  rate,  but  clearly  says  there  may  be  others.* 

«  Stone  V.  Fanners  L.  &  T.  Co.,  116  U.  S.  307,  331  (1886). 

«  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Minnesota,  134  U.  S.  418  (1890).  This  case,  as 
correctly  stated  in  the  dissenting  opinion,  practically  overruled  Munn  v.  Illinois, 
and  it  established  as  a  fixed  principle  of  American  jurisprudence  that  the  courts  might 
inquire  into  the  reasonableness  of  legislative  reductions  of  railroad  rates.  Hie  state 
commission  had  ordered  a  reduction  of  rates,  and  the  railroad  company  refused  to 
obey,  and  the  commission  applied  to  the  court  for  a  mandamus.  The  Supreme  Court 
of  Minnesota  sustained  the  commission,  but  the  Supreme  Court  of  the  United  States 
reversed  that  decision.  The  court  held  that  the  railroad  should  be  given  an  oppor- 
tunity to  show  that  the  reduced  rate  was  unreasonable. 

*  Smyth  V.  Ames,  169  U.  S.  466  (1898),  where  the  court  held  (p.  540)  that  the  "kind 
and  amount  of  business  and  the  cost  thereof  are  factors  which  determine  largely  the 
question  of  rates."  Hie  court  held  that  the  pajrment  of  dividends  and  interest  is 
subject  to  the  rule  that  the  fair  value  of  the  property  and  the  fair  value  of  the  services 
rendered  were  to  be  considered,  and  also  the  right  of  the  public  to  be  exempt  from  un- 
reasonable exactions,  especially  where  the  bonds  may  exceed  the  fair  value  or  the 
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Aod,  in  fact,  there  is  one  other  that  has  lately  come  to  the  front 
and  now  dominates  the  whole  railroad  situation.    It  is  that  the 

capitalization  may  be  largely  fictitious.  The  court  said  (p.  546)  that  the  amount  of 
compensation  to  which  the  railroad  is  entitled  "and  what  are  the  necessary  elements 
in  such  an  inquiry,  will  alwajrs  be  an  embarrassing  question,"  but  that  the  alleged 
basis  of  all  such  calciilations  "must  be  the  fair  value  of  the  property  being  used  by 
it  for  the  convenience  of  the  public.  And  in  order  to  ascertain  that  value,  the  original 
cost  of  construction,  the  amount  expended  in  permanent  improvements,  the  amount 
and  market  value  of  its  bonds  and  stock,  the  present  as  compared  with  the  original 
cost  of  construction,  the  probable  earning  capacity  of  the  property  under  particular 
rates  prescribed  by  statute,  and  the  sum  required  to  meet  operating  eipenses,  are  all 
matters  for  consideration,  and  are  to  be  given  such  weight  as  may  be  just  and  right 
in  each  case.  We  do  not  say  that  there  may  not  be  other  matters  to  be  regarded  in 
estimating  the  value  of  the  property.  What  the  company  is  entitled  to  ask  is  a  fair  ■ 
return  upon  the  value  of  that  which  it  employs  for  the  public  convenience.  On  the 
other  hand,  what  the  public  is  entitled  to  demand  is  that  no  more  be  exacted  from  it 
for  the  use  of  a  public  highway  than  the  services  rendered  by  it  are  reasonably  worth  " 
(pp.  546,  547).  Tliis  whole  subject  of  elements  making  up  a  reasonable  rate  is  compli- 
cated by  the  difficxxlty  of  dividing  railroad  expenses  incurred  jointly  for  interstate  and 
intrastate  business,  and  also  other  charges  oonmion  to  both.  In  Broesbeck  v.  Duluth, 
etc.  Ry.,  250  U.  S.  607  (1919),  the  court  said  (pp.  614,  615):  "Fifth:  The  remaining 
objection  relates  to  the  formula  adopted  by  the  lower  court  for  dividing  charges  and 
expenses  common  to  freight  and  passenger  services,  and  not  capable  of  direct  alloca- 
tion. What  method  should  be  pursued  in  making  such  division  is  a  very  difficult 
problem,  to  which  railroad  accountants,  the  Interstate  Conunerce  Commission  and 
state  railroad  commissions  have  for  years  given  serious  attention.  Despite  much 
patient  study  and  the  exhibition  of  great  ingenuity  no  wholly  satisfactory  method 
has  yet  been  devised.  The  variables  due  to  local  conditions  are  numerous;  and  ex- 
perience teaches  us  that  it  is  much  easier  to  reject  formulas  presented  as  being  mis- 
leading than  to  find  one  apparently  adequate.  The  science  of  railroad  accounting 
is  in  this  respect  in  process  of  development;  and  it  may  be  long  before  a  formula  is 
devised  which  can  be  accepted  as  satisfactory.  For  the  present,  at  least,  the  question 
what  formula  the  trial  court  should  adopt  presents  a  question,  not  of  law,  but  of  fact; 
and  we  are  clearly  unable  to  say  that  the  lower  court  erred  in  adopting  the  method 
there  pursued." 

The  author  of  this  article,  in  the  seventh  edition  of  his  work  on  Cosposations, 
volimie  4,  page  3614,  said  that  "a  reasonable  rate  is  a  rate  which  will  sustain  the 
credit  of  an  established  railroad,  in  a  particular  part  of  the  country,  and  enable  it  to 
raise  fresh  capital  to  fulfill  its  public  duties  of  good  service,  improvements,  better- 
ments, increased  facilities  and  extensions."  That  was  eight  years  ago,  and  that  view 
apparently  is  now  the  general  view  of  what  the  rates  must  be,  irre^ective  of  values, 
costs,  depreciation,  reproduction  and  all  the  other  theories,  which  have  given  so  much 
trouble  and  cost  so  much  money.   The  railroads  must  be  kept  going. 

I  doubt  the  soundness  of  the  theory  that  a  reasonable  rate  may  be  different  in  a 
shipper's  case  from  what  it  is  in  a  confiscation  case.  The  burden  of  proof  may  shift 
from  the  railroad,  but  in  both  cases  the  railroad  is  entitled  to  only  a  fair  return.  The 
shipper's  case  may  be  local  and  be  decided  on  comparisons,  etc.,  but  fundamentally 
it  would  seem  to  be  the  same  as  a  confiscation  case.  Even  if  the  rate  is  based  cm  the 
fair  value  of  the  property,  without  any  margin  for  credit  to  obtain  fresh  money,  thb 
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rate  must  be  high  enough  to  give  profit  enough  to  make  safe  for 
investors  the  investment  of  a  billion  dollars  a  year  in  railroad  stocks 
and  bonds  —  fresh  money  for  railroad  extensions  and  improve- 
ments. Congress  had  that  element  of  a  reasonable  rate  in  view 
when  in  1920  it  enacted  that  the  rates  must  include  consideration 
of  enlargement  of  railroad  facilities,  and,  in  fact,  might  include 
one  half  of  one  per  cent  of  the  value  of  the  railroad,  "for  improve- 
ments, betterments  or  equipment."  *  All  this  adds  to  the  com- 
plexity of  the  question  of  what  is  a  reasonable  rate,  and  yet,  strange 
to  say,  by  reason  of  this  new  element,  namely,  the  practical  in- 
solvency of  many  of  the  railroads,  litigation  on  the  whole  subject  of 
rates  will  now  probably  decrease,  so  far  as  railroads  are  concerned, 
although  it  may  continue  as  to  street  railways,  gas,  electric  light, 
waterworks  and  other  quasi-public  utilities,  which  are  not  insolvent. 
Railroad  rate  reductions  are  due  to  three  sources:  (i)  Con- 
gress; (2)  state  legislatures  and  state  commissions;  (3)  the  Inter- 
state Commerce  Commission,  representing  Congress. 


CONGSESS 

Congress  has  rarely  reduced  rates  directly,^  but  does  so  through 
the  Interstate  Commerce  Commission.  But  Congress  increased 
railroad  wages  in  1916,^  and  the  effect  was  the  same  as  reducing 
rates.  Congress  did  this  to  avert  a  strike;  and  the  Supreme  Court 
sustained  the  Act,  but  pointed  out  that  it  was  not  confiscatory  in 

applies  equally  to  a  shipper's  complaint,  and,  in  fact,  the  legislatures  represent  the 
shippers  in  legislating  a  reduction. 

*  Interstate  Commerce  Act,  §  15,  a  (3)  and  (4),  as  amended  February  28,  1920. 

^  Hie  case  Atlantic,  etc.  R.R.  Co.  v.  United  States,  76  Fed.  186  (1896),  upheld  an 
Act  of  Congress  reducing  rates  charged  by  a  land-grant  railroad  (chartered  by  Congress 
July  27, 1866)  for  the  transportation  of  government  troops,  etc.,  there  being  no  showing 
as  to  the  railroad  expenses  and  receipts  for  an  adequate  period.  In  the  case  United 
States  V.  Louisville  etc  Canal  Co.,  4  Dill.  (U.  S.)  601  (1873),  P^  Miller,  J.,  sitting  at 
circuit,  it  was  held  that  although  the  United  States  government  owns  all  the  stock 
of  a  canal  company,  yet,  if  there  is  a  mortgage  on  the  property.  Congress  cannot 
reduce  the  tolls  to  a  point  where  the  mortgage  is  a£Fected.  "  It  is  a  legislative  attempt 
to  destroy  vested  rights,  and  a  taking  of  private  property  for  public  use  without  due 
compensation"  (p.  611).  In  England  there  is  no  constitutional  provision  protecting 
bondholders  against  an  Act  of  Parliament  a£Fecting  the  bonds.  See  Brown  0.  Mayor, 
etc  of  London,  9  C.  B.  (n.  s.)  726  (1861). 

'  Section  3  of  "An  Act  to  estabh'sh  an  eight-hour  day  for  employees  of  carriers 
engaged  in  interstate  and  foreign  commerce,  and  for  other  purposes"  (Act  of  Sept.  3, 
5, 1916;  39  Stat,  at  L  ,  pp.  721,  722)  reads  as  follows: 
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its  effects.'  Congress  in  1920  ordered  an  increase  in  rates  so  as  to 
net  at  least  five  and  one  half  per  cent  on  the  value  of  the  railroads.^® 
Congress,  on  the  other  hand,  in  1913,  in  response  to  a  public  belief 
that  the  railroads  were  over-capitalized,  passed  an  Act  that  their 
value  should  be  ascertained  by  the  Commission."  The  Act  did 
not  state  whether  it  was  to  ascertain  that  value  as  a  basis  for 
railroad  rates  or  for  condemnation  proceedings.  It  is  true  that 
the  Commission  had  recommended  that  such  valuation  be  made, 
but  Congress  ignored  that  recommendation  until  public  opinion 
demanded  a  valuation,  evidently  in. the  belief  that  it  would  demon- 
strate that  the  railroads  had  watered  stock  and  bonds,  not  repre- 
senting real  value.^^  The  Commission  has  been  laboring  with  that 
proposition  ever  since  and  is  now  about  to  report.  The  indica- 
tions are  that  the  report  will  show  that  the  railroads  are  not  over- 

"Sec.  3:  Tliat  pending  the  report  of  the  commission  herein  provided  for  and  for  & 
period  of  thirty  days  thereafter  the  compensation  of  railway  employees  subject  to 
this  Act  for  a  standard  eight-hour  work-day  shall  not  be  reduced  below  the  present 
standard  day's  wage,  and  for  aU  necessary  time  in  excess  of  eight  hours  such  employees 
shall  be  paid  at  a  rate  not  less  that  the  pro  rata  rate  for  such  standard  eight-hour 
work-day." 

Dean  Bates  of  the  University  of  Michigan  Law  School  well  said  in  an  address  before 
the  Texas  Bar  Association  in  July,  192 1,  in  regard  to  this  Adamson  Act,  that  it  "has 
opened  a  Pandora's  box  and  released  a  swarm,  which  probably  neither  God  nor  the 
devil  has  been  able  yet  fully  to  appraise." 

•  Wilson  9,  New,  243  U.  S.  332  (191 7).  In  a  later  decision.  Ft.  Smith  &  W.  R.  R. 
Co.  V.  Mills,  253  U.  S.  206  (1920),  the  court  held  that  this  Act,  although  by  its  general 
tenns  purporting  to  apply  to  all  railroads  and  railroad  employees  subject  to  the  Act 
to  Regulate  Commerce,  was  not  intended  to  govern  the  exceptional  case  of  an  insol- 
vent railroad  operating  at  a  loss  under  an  agreement  with  its  men,  which  they  desired 
to  keep,  allowing  them  less  wages  than  the  act  prescribed.  See  also  Birmingham  T. 
&  Sav.  Co.  V.  Atlanta,  etc.  Ry.  Co.,  271  Fed.  731  (192 1). 

^>  The  Transportation  Act  of  February  28, 1920. 

"  Act  of  March  i,  1913;  37  U.  S.  Stat,  at  L.  701. 

The  Conmiission  held  that  it  could  not  comply  with  the  Act,  but  the  Supreme 
Court  held  that  it  must  do  so.    United  States  v.  I.  C.  C,  252  U.  S.  178  (1920). 

"  It  is  a  curious  fact  that  although  the  public  has  for  forty  years  vociferously  de- 
noimced  and  legislated  against  watered  stock,  yet  now  the  legislatures  of  the  different 
states  are  passing  laws  authorizing  the  issue  of  stock  with  no  par  value.  The  claim  is 
made  that  this  will  obviate  frauds.  The  obvious  answer  to  that  is  that  if  stock  with 
par  value  represents  property  of  that  value  there  is  no  fraud,  while  with  stock  of  no 
par  value  the  real  value  of  the  property  received  in  pa}nnent  is  concealed,  and  this 
encourages  fraud  indeed,  because  the  penalty,  i,e.  the  liability  by  statute  or  com- 
mon law,  is  removed.  The  public  knows  the  value  of  merchandise  but  not  of  stock, 
and  hence  is  easily  defrauded.  The  writer  published  an  article  on  this  subject  in 
ig  Michigan  L.  Rev.  583  (April,  1921). 
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capitalized,  but  on  the  contrary  are  under-capitalized.  This  is  due 
largely  to  the  fact  that  in  1913  (the  same  year  as  the  Valuation  Act, 
but  a  few  months  later  in  that  year),  the  Supreme  Court  held  in 
the  Minnesota  Rate  Cases "  that  the  present  value  of  railroad 
lands,  terminals  and  rights  of  way  should  be  taken  as  a  basis,  and 
not  the  original  cost  of  those  terminals,  rights  of  way  and  land. 
These,  of  course,  have  increased  enormously  in  value  as  compared 
with  their  original  cost  fifty  or  more  years  ago.  In  other  words. 
Congress  seems  to  have  brought  forth  a  legal  basis  for  even  higher 
rates  than  we  have  now.  It  is  true  that  the  Supreme  Court  has 
held  that  enormous  increases  in  value  will  not  be  allowed  to  be  the 
basis  of  an  imfair  public  rate;^^  but  the  high  values  of  these  terminals 
and  rights  of  way  can  hardly  be  attacked,  inasmuch  as  enormous 
sums  of  money  have  been  lost  as  well  as  made  in  railroads,^^  and, 
moreover,  present  values  are  represented  by  securities  in  the  hands 

»  Simpson  v.  Shepard,  230  U.  S.  352,  454  (1913),  where  the  court  said:  "It  is  clear 
that  in  ascertaining  the  present  value  we  are  not  limited  to  the  consideration  of  the 
amoimt  of  the  actual  investment.  If  that  has  been  reckless  or  improvident,  losses 
may  be  sustained  which  the  community  does  not  underwrite.  As  the  company  may 
not  be  protected  in  its  actual  investment  if  the  value  of  its  property  be  plainly  less, 
so  the  making  of  a  just  return  for  the  use  of  the  property  involves  the  recognition 
of  its  fair  value  if  it  be  more  than  its  cost.  The  property  is  held  in  private  ownership, 
and  it  is  that  property,  and  not  the  original  cost  of  it,  of  which  the  owner  may  not  be 
deprived  without  due  process  of  law."  See  also  Denver  v.  Denver  Union  Water  Co., 
246  U.  S.  178  (1918). 

Professor  Goddard  of  the  University  of  Michigan  Law  School,  in  the  Michigan 
Law  Review  for  June,  192 1  (vol.  19,  p.  849),  gives  a  valuable  synopsis  of  the  decisions 
to  the  effect  that  the  coiurts,  in  passing  on  rate  questions,  depend  chiefly  on  repro- 
ductive cost,  whUe  the  commissions  are  impatient  with  this  and  rely  largely  on  other 
elements,  especially  original  cost  if  ascertainable. 

>«  In  this  same  Minnesota  Rate  Case,  230  U.  S.  352,  454  (1913),  the  court  said: 
"But  still  it  is  property  employed  in  a  public  calling,  subject  to  governmental  regula- 
tion, and  while  under  the  guise  of  such  regulation  it  may  not  be  confiscated,  it  is  equally 
true  that  there  is  attached  to  its  use  the  condition  that  charges  to  the  public  slujl 
not  be  unreasonable." 

And  in  the  previous  case,  WiUcox  v.  Consolidated  Gas  Co.,  212  U.S.  19, 52  (1909), 
the  court  said:  ''If  the  property,  which  legally  enters  into  the  consideration  of  the 
question  of  rates,  has  increased  in  value  since  it  was  acquired,  the  company  is  entitled 
to  the  benefit  of  such  increase.  This  is,  at  any  rate,  the  general  rule.  We  do  not  say 
there  may  not  possibly  be  an  exception  to  it,  where  the  property  may  have  increased 
so  enormously  in  value  as  to  render  a  rate  permitting  a  reasonable  return  upon  such 
increased  value  unjust  to  the  public." 

^  The  fact  is  that  most  American  nulroads  were  built  ahead  of  population  and  the 
original  investment  was  largely  lost.  Subsequent  successes  are  talked  about,  but 
ori^'nal  losses  are  forgotten.    The  hits  are  history;  the  misses  are  mystery. 
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of  investors,  and  certainly  present  railroad  rates  (which  even  now 
are  not  high  enough  to  pay  an  income  on  these  securities)  will 
apparently  have  to  be  borne  by  the  public,  although  burdensome. 
On  the  whole,  Congress  has  not  been  particularly  friendly  to  the 
railroads.  Even  its  charity  in  1920,  limited  to  six  per  cent,  had  an 
air  of  condescension  towards  a  poor  relative,  and  merely  served  to 
keep  the  wolf  a  little  farther  away  from  the  door.  Congress  will 
now  have  to  choose  some  other  plan,  because  the  public  will  not 
tolerate  any  further  increase  in  rates,  and  in  fact  is  insistently 
demanding  lower  rates. 

II 

State  Legislatukes  and  State  Commissions 

These  have  caused  a  great  deal  of  trouble.  Our  dual  system  of 
government,  excellent  though  it  is,  has  its  drawbacks,  and  the 
separate  sovereignty  of  the  states  has  been  a  prolific  source  of 
discord  on  the  railroad  question.  The  Granger  decisions  in  1876 
made  the  states  supreme  on  the  question  of  rates.  Congress  not 
having  acted;  but,  as  mentioned  above,  the  Wabash  decision  in 
1886  cut  out  most  of  the  trouble  in  confining  state  activities  to 
intrastate  rates.^*  Then  came  the  Shreveport  decision,  in  1914, 
that  the  Interstate  Commerce  Commission,  representing  the  fed- 
eral government,  could  override  state  statutes  and  state  com- 
missions where  intrastate  rates,  as  fixed  by  them,  interfered  with 
reasonable  interstate  rates  as  fixed  by  that  commission.^^  That 
principle  has  now  been  applied  by  the  Commission  in  increasing 
intrastate  rates  so  that  they  correspond  more  closely  to  the  seventy- 
two  per  cent  increase  in  interstate  rates.^®  Once  more  the  question 
has  gone  to  the  Supreme  Court,  and  its  decision  may  settle  the 
question  once  for  all,  so  that  a  harmonious  system  of  rates  may  at 

w  Wabash,  etc.  Ry.  Co.  v.  Illinois,  118  U.  S.  557  (1886). 

^^  Where  a  state  commission  has  reduced  the  intrastate  rate  of  a  railroad  so  as  to 
discriminate  in  favor  of  points  within  the  state  as  against  points  outside  of  the  state, 
the  Interstate  Commerce  Commission  may  order  that  railroad  to  abolish  the  dis- 
crimination by  lowering  its  interstate  rate,  or  by  partly  lowering  its  interstate  rate  and 
partly  raising  its  intrastate  rate,  or  by  raising  the  intrastate  rate  alone.  Houston,  etc. 
Ry.  V.  United  States,  234  U.  S.  342  (1914).  See  also  American  Express  Co.  v.  Cald- 
well, 244  U.  S.  617  (1917),  and  Illinois  Central  R.  R.  Co.  9.  Public  Utilities  Com., 
24s  U.  S.  493  (191I8). 

^'  The  decisions  of  the  lower  court  are  reported  in  Lehigh  Valley  R.  R.  Co.  v.  Public 
Ser.  Com.,  272  Fed.  758  (192 1),  and  City  of  New  Yoik  0.  United  States,  272  Fed.  768 
(1921). 
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length  be  possible.  The  monetary  importance  of  these  intrastate 
rates  is  not  so  great  as  is  generally  supposed,  inasmuch  as  railroad 
receipts  from  these  are  small  as  compared  with  those  from  inter- 
state business.  The  state  commissions  have  made  a  noise  on  this 
subject  out  of  all  proportion. 

Ill 

The  Interstate  Commerce  Commission 

This  has  been  the  chief  storm  center  of  litigation  during  the  past 
fifteen  years.  The  Interstate  Commerce  Act  was  enacted  in  1887. 
It  was  based  in  part  at  least  on  the  English  Act  of  1845,^'  which 
was  the  first  English  statute  regulating  railroads.  The  English 
Commission  works  very  well,  but  it  has  no  state  legislatures  or 
state  commissions,  claiming  independent  jurisdiction,  to  deal  with. 
The  American  Commission  has  had  a  stormy  time  indeed.  It 
claimed  the  power  to  reduce  rates  from  the  beginning,  but  the 
Supreme  Court  ten  years  later  held  that  it  had  no  such  power.^ 
For  ten  years  more  this  was  the  situation,  and  then  in  1906  Congress 
gave  that  power  to  the  Commission.  Immediately  reductions  of 
rates  by  the  Commission  began;  but  it  was  on  the  retail  plan,  in- 
stead of  the  wholesale  plan  of  the  states.  The  Commission  dealt 
and  still  deals  with  specific  complaints  as  to  certain  shipments  or 
between  certain  points.  It,  of  course,  obeyed  the  order  of  Congress 
in  1920,  increasing  rates  generally,  but  its  function  is  to  deal  with 
rates  piecemeal.  In  so  doing  it  has  relieved  the  courts  of  a  great 
mass  of  litigation,  because  in  1907  the  Supreme  Court  held  that  a 
shipper  complaining  of  the  unreasonableness  of  a  rate  must  com- 
plain first  to  the  Commission  instead  of  suing  in  a  court,^  and 
only  after  the  Commission  has  made  a  ruling  is  he  entitled  to  sue 
in  the  courts  for  violation  of  such  ruling.^    And  there  is  a  further 

^*  Railway  Clauses  Consolidation  Act  of  1845,  8  &  9  Vict.,  c.  20.  See  statement 
as  to  this  in  Texas  &  Pacific  Ry.  Co.  v.  I.  C.  C,  163  U.  S.  197,  222  (1896). 

••  Cincinnati,  New  Orleans,  etc.  Ry.  v,  I.  C.  C  162  U.  S.  184  (1896);  I.  C.  C.  v, 
Cincinnati,  New  Orleans,  etc.  Ry.,  167  U.  S.  479  (1897). 

^  Texas,  etc.  Ry.  v.  Abilene,  etc.  Co.,  204  U.  S.  426  (1907);  Southern  Ry.  Co.  v, 
Tift,  206  U.  S.  428  (1907);  Baltimore  &  Ohio  R.  R.  Co.  v.  United  States,  215  U.  S. 
481  (1910);  Director  General  v.  Viscose  Co.,  254  U.  S.  498  (192 1). 

<s  The  Interstate  Commerce  Commission  has  exclusive  jurisdiction  as  to  the 
reasonableness  and  non-discriminatoriness  of  a  railroad  company's  rule  in  the  dis- 
tribution of  cars,  but  for  a  violation  of  that  rule  by  the  railroad  company  itself  the 
shipper  may  sue  for  damages  in  either  the  state  or  federal  courts.    A  state  court  has 
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check  on  such  litigation.  The  rulings  of  the  Commission,  like  the  ver- 
dict of  a  jury,  cannot  be  set  aside  by  the  courts,  except  for  errors  of 
law.®  The  result  of  all  this  is  that  few  cases  now  reach  the  Supreme 
Court  involving  reduction  of  rates  by  the  Commission.  From  Janu- 
ary 1, 1915,  to  1921,  only  twelve  such  cases  appear  in  the  reports,** 
and  only  sixteen  involved  reductions  by  state  legislatures  or  state 
commissions,  while  none  at  all  involved  reductions  by  Congress. 

jurisdiction  of  a  suit  for  damages  against  a  carrier  for  failure  to  deliver  cirs  in  ac- 
cordance with  its  own  rule,  where  the  rule  is  not  attacked  but  discrimination  and 
violation  of  the  rule  is  charged.  Illinois  Central  R.  R.  9.  Mulberry  Coal  Co.,  238  U.  S. 
275  (191 5).  Suit  does  not  lie  to  attack  a  rule  of  a  carrier  as  being  luifair  or  discrimina- 
tory as  against  one  class  of  interstate  shippers  in  favor  of  another,  the  Interstate 
Commerce  Conmiission  having  exclusive  jurisdiction  as  to  that,  but  after  the  Com- 
mission has  declared  the  rule  unjust,  redress  may  be  before  the  Conmiission  or  in 
the  United  States  courts.  If,  however,  the  rule  is  fair  on  its  face  but  has  been  imequally 
applied,  a  suit  for  damages  therefor  may  be  brought  in  either  the  state  or  federal  court. 
Pennsylvania  R.  R.  v.  Puritan  Coal  Co.,  237  U.  S.  121,  131  (1915).  A  shipper's 
claim  to  be  reimbursed  for  expense  for  placing  inside  doors  on  cars  on  an  interstate 
shipment  may  be  sustained  in  the  state  court  as  to  intiastate  shipments  under  the 
New  York  statute  (Loomis  v.  Lehigh  Valley  R.  R.,  208  N.  Y.  312,  loi  N.  E.  907 — i9i3)» 
but  not  in  the  federal  courts  as  to  interstate  shipments  until  after  the  Interstate 
Commerce  Commission  has  passed  upon  the  matter.  Loomis  v,  Lehigh  Valley  R.  R., 
240  U.  S.  43  (1916).  If  no  administrative  question  is  involved,  a  claim  for  damages 
for  failure,  upon  reasonable  request,  to  furnish  to  a  shipper  in  interstate  oonunerce 
cars  sufficient  to  meet  his  needs  may  be  enforced  in  a  state  as  well  as  a  federal  court, 
and  without  preliminary  finding  by  the  Interstate  Commerce  Commission.  Penn- 
sylvania Railroad  Co.  v.  Sonman  Shaft  Coal  Co.,  242  U.  S.  120  (19 16).  A  state  court 
has  jurisdiction  of  a  suit  involving  unlawful  interstate  discrimination  where  the 
administrative  power  and  discretion  of  the  Interstate  Commerce  Commission  is  not 
involved  and  where  the  jurisdiction  of  the  federal  courts  is  not  exclusive.  The  Com- 
mission  has  exclusive  jurisdiction  if  a  rule  is  unfair  on  its  face,  but  if  the  carrier  has  no 
rule  or  regulation  on  the  subject  a  state  court  may  have  jurisdiction.  TAwgMll  v. 
Pennsylvania  R.  R.,  254  Pa.  St.  119, 98  Atl.  873  (1916). 

n  Illinois  Central  R.  R.  Co.  v.  I.  C.  C,  206  U.  S.  441  (1907);  Seaboard  Air  Line 
Ry.  Co.  V,  United  States,  254  U.  S.  57  (1920).  In  the  case  I.  C.  C.  v.  Union  Pacific 
R.  R.  Co.,  222  U.  S.  541  (191 2),  the  court  held  that  the  orders  of  the  Commission  cannot 
be  set  aside  by  the  courts  unless  beyond  the  constitutional  or  statutory  power  of  the 
Commission,  or  were  based  upon  a  mistake  of  law,  or  were  confiscatory,  or  were  without 
evidence  or  contrary  to  the  evidence,  or  were  palpably  unreasonable.  To  the  same 
effect,  see  I.  C.  C.  r.  Louisville  &  N.  R.  R.  Co.,  227  U.  S.  88  (i9i3),and  Florida  E.  C. 
Ry.  Co.  V.  United  States,  234  U.  S.  167  (1914),  where  there  was  no  evidence  to  sustain 
the  ruling.  In  the  case  Manufacturers'  Ry.  Co.  v.  United  States,  246  U.  S.  457  (191 8), 
the  court  ruled,  as  stated  in  the  syllabus,  that  where  the  Commission,  after  full  hearing 
sets  aside  a  rate  as  unreasonably  high,  only  a  clear  case  would  justify  a  court,  upon 
evidence  newly  adduced  but  not  newly  discovered,  in  annulling  the  Commission's 
action  upon  the  ground  that  the  same  rate  was  so  unreasonably  low  as  to  deprive  the 
carrier  of  its  constitutional  right  of  compensation. 

^  In  addition  some  nineteen  decisions  involved  discriminations. 
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The  litigation  phase  of  the  whole  subject  is  passing  into  the 
economic  phase,  with  Congress  as  the  storm  center.  The  legal 
battle  has  become  merged  into  the  economic  battle  between  rail- 
road insolvency  and  trade  necessity. 

The  Supreme  Court  has  certainly  done  its  work  well.  It  was 
confronted  with  one  of  the  most  difficult,  complicated  questions 
in  the  history  of  jurisprudence,  and  it  has  brought  order  out  of 
chaos.  The  power  of  that  Court  to  declare  unconstitutional  and 
void  the  acts  of  states,  municipalities,  conmiissions,  and  even  of 
Congress  and  the  Executive  itself  —  a  power  which  has  made  it  the 
greatest  court  that  ever  existed,  and  enables  it  to  safeguard  the 
rights  of  all  —  has  been  invoked  often  and  earnestly  in  these  rate 
reduction  cases,  and  its  decisions  pro  and  con,  conscientiously 
considered  and  learnedly  expressed,  have  commanded  the  absolute 
confidence  of  the  people. 

Now  let  us  approach  the  subject  from  another  standpoint. 
Congress  and  the  state  legislatures  and  the  Interstate  Conmierce 
Conmiission  and  the  state  commissions  are  all  affected  and  at  times 
controlled  by  the  great  economic  forces  that  control  the  industrial 
life  of  the  nation.  Formerly,  railroad  capitalists,  such  as  Vander- 
bilt  and  Huntington,  and  railroad  bankers  and  reorganizers,  had 
much  to  say,  but  their  power  has  declined.  They  fought  for  them- 
selves, their  bondholders  and  stockholders.  Sometimes  they  warred 
among  themselves.  Their  wars  of  competition  reduced  railroad 
rates  to  the  lowest  in  the  world.*  They  gave  good  service,  better 
than  any  government  could  or  would  give.  They  prospered,  how- 
ever, and  although  they  earned  what  they  got  in  comparison 
with  what  they  did,  yet  the  public  resented  their  attitude  and 
actions.  They  became  a  great  money  power  and  a  menace  to  the 
country.  Capital  has  learned,  just  as  union  labor  has  learned,  that 
no  class  will  be  allowed  to  dominate  this  coimtry. 

But  there  is  another  great  economic  force  that  has  not  declined, 
namely,  the  trade  necessity  for  low  rates  for  the  farmer,  the  manu- 
facturer, the  miner  and  the  shipper  generally.    Their  power  will 

"  Judge  Cooley  in  his  opinion  In  re  Chicago,  St.  Paul,  etc.  Ry.  Co.,  2  I.  C.  C.  231, 
361  (1888),  holding  that  ths  Commission  cotdd  not  stop  railroad  wars  of  rates,  pointed 
out  that  these  reckless  carriers  by  giving  ruinously  low  rates  were  "giving  the  public 
to  understand  that  those  rates  are  reasonable  and  remunerative,"  and  were  establish- 
ing as  against  themselves  a  low  standard  of  rates  for  all  time.  Bis  ruling  was  approved 
in  the  Maximum  Rate  Cases,  167  U.  S.  479  (1897). 
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prevail.  When  in  1886  the  Supreme  Court  held  that  a  state  legis- 
lature could  reduce  intrastate  rates,  but  not  interstate  rates,  the 
latter  being  exclusively  controlled  by  Congress,*  Congress  im- 
mediately in  the  following  year  enacted  the  Interstate  Conmierce 
Act.*'  As  originally  enacted,  as  stated  above,  that  Act  did  not 
give  the  Commission  much  if  any  control  over  rates.  In  1906, 
however.  Congress,  impelled  by  the  pressure  of  public  opinion, 
gave  the  Conmiission  almost  unlimited  power  over  rates."  And 
the  Conmiission  was  not  chary  in  the  use  of  that  power.  It  refused 
to  allow  an  increase  in  rates  in  iqii.*'  Even  in  191 7  it  refused  to 
allow  a  fifteen  per  cent  increase.'®  Then  came  McAdoo  and  War 
Control  and  the  rates  were  put  up  thirty-three  per  cent  en  freight 
and  twenty  per  cent  on  passengers.  But  McAdoo  put  up  the  ex- 
penses faster  than  he  did  the  rates,  especially  the  labor  expense. 
The  result  was  that  when  the  Government  turned  back  the  rail- 
roads to  the  railroad  companies,  in  1920,  bankruptcy  stared  them 
in  the  face.  One  government  commission  controlled  their  income, 
while  another  government  commission  controlled  their  labor  bill, 
without  the  Government  being  responsible  in  the  slightest.  The 
absurdity  of  the  situation  is  without  a  parallel  in  industrial  or 
governmental  history,  and  of  course  it  cannot  last.  It  is  worse 
than  the  ship-owning  proposition,  because  there  at  least  the  Gov- 
ernment pays  the  deficit.  The  American  fad  that  all  railroad 
troubles  can  be  shifted  to  a  commission  will  go  the  way  of  ail  fads. 
Irresponsible  commission  rule  —  irresponsible  in  the  sense  that  the 
Government  avoids  all  financial  responsibility — will  be  displaced 
by  some  plan,  imder  which  the  Government  will  pay  the  bills,  if  it 
makes  the  rates  too  low  or  the  expenses  too  high.'^    Even  the 

»  Wabash,  etc.  Ry.  Co.  v.  Illinois,  118  U.  S.  557  (1886). 

**  Act  of  February  4, 1887,  24  Stat,  at  L.  379. 

■•  Act  of  June  29,  1906,  34  Stat,  at  L.  584.  *•  20  I.  C.  C.  243,  307  (191 1). 

'•  The  Fifteen  per  cent  Case,  45  I.  C.  C.  303  (191 7). 

'^  Theoretically  and  originally  a  commission  was  supposed  to  be  administrative  in 
its  character,  but  in  these  latter  days  it  has  become  quasi-legislative,  quasi-executive 
and  quasi- judicial;  in  fact,  in  Arizona  it  is  declared  to  be  practically  a  fourth  depart- 
ment of  the  government  itself.  State  v.  Tucson,  etc.  Co.,  15  Ariz.  294, 138  Pac.  781 
(1914).  Those  who  are  interested  in  the  legal  status  of  commissions  and  the  justification 
for  the  delegation  of  powers  to  them,  notwithstanding  the  written  constitutions  and 
jorisprudence  of  America,  will  find  the  subject  treated  in  Honolulu  R.  T.  Co.  v.  Hawaii, 
axx  U.  S.  282  (1908);  Grand  Trunk  Ry.  v.  Michigan  R.  R.  Comm.,  231  U.  S.  457 
(1913);  Trustees,  etc.  v.  Saratoga  Gas,  etc.  Co.,  191  N.  Y.  123,  83  N.  E.  693  (1908); 
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States  may  conclude  that,  having  lost  control  over  intrastate  rates, 
it  is  better  to  have  responsible  federal  railroad  corporations  to  deal 
with  than  irresponsible  federal  commissions. 

Meantime  a  complete  realignment  of  forces  is  going  on.  The 
bankers  and  investors  are  tightening  their  purse  strings  and  refuse 
to  buy  any  more  railroad  securities,  thus  cutting  off  the  commis- 
sary department.  The  shippers  and  legislatures  have  temporarily 
acquiesced  in  an  increase  in  rates,  but  are  belligerent.  Congress  in 
February,  1920,  ordered  the  Commission  to  increase  rates,  so  as  to 
pay  at  least  five  and  one-half  per  cent  on  the  value  of  the  railroads,** 
and  in  July,  1920,  the  Commission  raised  freight  rates  about  thirty 
four  and  five-tenths  per  cent  above  the  McAdoo  rates,  making  the  en- 
tire increase  about  seventy-two  per  cent  on  freight.**  The  prospects 
of  a  general  decrease  in  rates  is  dim  and  distant  indeed.  The  rail- 
roads find  that  even  the  above  increase  is  not  enough  to  pay  interest 
and  dividends  and  raise  fresh  money,  and  yet  fresh  money  they  must 
have.  On  the  other  hand,  the  shippers  are  rising  in  their  wrath 
that  the  rates  are  so  high.  International  and  interstate  trade  is 
declining  and  prices  are  going  down.  The  farmer  is  handicapped 
by  the  high  freight  rates.  They  take  too  much  of  the  price  at  which 
his  products  are  finally  sold.*^  The  demand  is  becoming  insistent 
that  rates  be  reduced.    The  railroads  are  vaguely  promising  better 

Bessette  v,  Goddard,  87  Vt.  77,  88  Atl.  i  (1913);  State  v.  Baltimore  &  Ohio  R.  R. 
76  W.  Va.  399,  85  S.  £.  714  (1915).  Compare  State  v.  Great  Northern  Ry.,  100 
Mum.  445;  III  N.  W.  289  (1907). 

JUDSON,  Intexstate  CoiQiEKCE,  3  ed.  S  53  (P*  zoo),  in  speaking  of  commission 
rule  says,  "We  are  thus  compelled  to  revise  our  time-honored  conception  of  the  dis- 
tribution of  the  powers  of  government,  as  we  have  not  only  executive,  legislative 
and  judicial  departments,  but  also  the  department  of  administration,  distinct  from, 
and  yet  to  a  degree  exercising  the  fimctions,  which  have  been  deemed  appropriate 
to  each  of  the  others.'*  Mr.  Judson  points  out  that  the  Interstate  Commerce  Conunis- 
sion  exercises  legislative,  executive  and  judicial  powers. 

If,  as  many  expect,  the  national,  state  and  municipal  governments  idtimately 
acquire  all  public  utilities,  these  "fourth  departments"  would  disappear. 

n  Act  of  February  28,  1920,  41  Stat,  at  L.  488. 

"  Fedekal  Resekvb  Bulletin,  May,  192 1,  p.  135  (final  edition,  p.  507). 

M  The  Fedekal  Reserve  Bctlletin  for  May,  192 1,  says  (p.  136)  (final  edition 
p.  508) :  "  The  result  of  exbting  conditions  in  the  railroad  rate  structure  is  twofold  (z) 
railroad  charges  and  costs  are  at  present  retained  upon  a  basis  which  has  undergone 
no  readjustment  such  as  has  occurred  in  other  branches  of  industry,  so  that  they  exact 
too  large  a  proportion  of  the  selling  price  of  commodities,  while  (2)  the  lack  of  satis* 
factory  adaptation  of  the  rates  to  the  various  types  of  freight  has  resulted  in  preventing 
the  movement  of  some  classes  of  commodities  to  competitive  markets." 
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things.  Congress  is  vaguely  intimating  that  government  aid  wiU 
again  become  necessary  and  vaguely  intimating  that  that  means 
government  ownership.  All  this  is  alarming  to  conservative  minds. 
Vice-President  Coolidge,  in  an  interview  June  i,  192 1,  said: 

"No  one  can  say  where  the  tremendous  sum  of  money  necessary  for 
the  purchase  of  the  railroads,  the  equivalent  of  our  war  debt,  could  be 
secured.  Certainly  it  would  not  result  in  any  less  charge  for  capital 
than  is  now  paid.  The  saving  in  taxes  would  be  merely  a  shifting  of  the 
burden,  and  it  does  not  appear  from  experience  that  other  operating 
expenses  would  be  less.  So  I  do  not  see  that  government  ownership 
offers  an  easy  avenue  of  escape. 

"The  nation  has  not  liked,  and  would  not  like,  being  taxed  for  the 
direct  maintenance  of  transportation.  Some  solution  must  be  found  in 
the  reduction  of  expenses,  for  it  is  obvious  that  there  can  b^  no  increase 
in  rates.    In  fact,  the  demand  is  all  for  a  decrease." 

The  brilliant  representative  of  the  railroad  presidents,  Mr. 
Kruttschnitt,  at  a  hearing  before  the  Senate  Committee  on  Inter- 
state Commerce,  on  May  10,  192 1,  on  the  railroad  problem,  said 
that  great  economies  could  be  made  by 

(i)  Charging  tolls  to  common  carriers  using  the  highways. 

(2)  Charging  tolls  to  common  carriers  using  the  inland  water-ways. 

(3)  Stopping  public  aid  to  water  competition  with  railroads, 

such  as  the  Panama  Canal  in  competition  with  the  trans- 
continental railroads. 
All  this  involves  a  great  fact  —  misapplied.  The  public  cer- 
tainly is  expending  hundreds  of  millions  of  dollars  annually  on 
highways  that  give  free  roadbed  to  motor  trucks  carrying  freight; 
hundreds  of  millions  on  waterways  used  without  charge  by  steam- 
boats; and  has  spent  himdreds  of  millions  on  the  Panama  Canal 
with  little  or  no  income.  But  would  Mr.  Kruttschnitt  raise  the 
price  of  commodities  by  charging  for  the  use  of  highways  and 
waterways  in  order  that  traffic  may  be  driven  to  the  railroads? 
That  is  a  startling  proposition.    He  might  better  have  said: 

"The  Government  gives  cheap  transportation  facilities  on  highways 
and  waterways,  by  furnishing  free  that  which  corresponds  to  a  railroad 
roadbed.  Why  should  not  the  Government  aid  the  railroads  by  assisting 
in  their  finances?  Is  water  and  highway  transportation  more  important 
or  more  entitled  to  public  assistance  than  railroad  transportation?  If 
public  funds  and  credit  are  used  for  the  one,  why  not  for  the  other?" 
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■ 

Of  course  Mr.  Kruttschnitt  did  not  say  this,  inasmuch  as  the 
raihroad  presidents  know  that  government  aid  means  government 
control,  much  the  same  as  the  present  control  over  highways  and 
waterways  by  the  national,  state  and  mimicipal  governments. 
But  there  certainly  is  no  reason  why  the  Government  should  aid 
waterways  and  highways  and  yet  refuse  aid  to  that  bankrupt 
mstitution,  the  railroad  system  of  the  United  States.  The  living, 
pressing  question  is,  not  whether  aid  shall  be  given  (the  situation 
compels  that),  but  how  shall  it  be  given  and  how  shall  the  national 
control  be  exercised? 

The  Interstate  Commerce  Conmiission  to-day  is  Congress,  so  far 
as  railroad  rates  are  concerned,  and  the  Commission  responds  to 
the  pulsations  of  public  sentunent,  the  same  as  Congress.  The 
Commission  is  in  control,  but  is  not  responsible  for  results.  This 
is  power  without  responsibility,  and  cannot  last.  The  railroad 
managers  are  helpless.  The  investor  will  not  invest.  The  rail- 
roads cannot  add  to  their  facilities,  and  yet  the  country  is  growiag 
all  the  time.  The  public  is  willing  to  vote  hundreds  of  millions  for 
highways,  but  is  unwilling  to  vote  anything  further  for  the  railroads. 
This  is  on  account  of  private  control. 

One  way  out  is  the  application  of  the  principle  of  the  Federal 
Reserve  Banking  System  to  the  railroads.  This  can  be  done  by 
Congress  incorporating  federal  railroad  corporations  for  districts, 
into  which  the  whole  country  could  be  divided,  and  then  providing 
for  a  Federal  Railroad  Board  to  control  those  federal  railroad 
corporations.  Senator  Lenroot,  in  a  bill  introduced  by  him  in  the 
Senate,  provided  for  but  one  such  federal  railroad  corporation  to 
cover  the  whole  country,  but  the  vastness  and  diversity  of  this 
country,  and  the  suspicions,  jealousies  and  hostilities  that  would 
attend  one  centralized  federal  railroad  corporation,  controlling  all 
the  railroads  of  the  coimtry,  will  probably  prevent  any  such 
plan  being  adopted. 

And  the  millenniiun  would  not  dawn  even  if  a  Federal  Railroad 
Board  controlled  all  the  railroads  by  means  of  subsidiary  federal 
railroad  corporations.  Rates  woiijd  not  be  much  lower  and  service 
would  not  be  better.  But  at  least  the  money  would  be  forthcoming 
to  make  this  national  transportation  system  what  it  should  be. 
That  is  the  crucial  point.  The  country  will  wait  to  see  what  the 
railroads  can  do  with  the  present  situation,  but  if  they  fail,  as  fail 
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they  probably  will,  the  present  system  of  control  will  be  swept 
aside  as  incompetent  and  outgrown.  It  will  not  be  sufficient  for 
the  railroads  to  earn  just  enough  to  pay  present  dividends  and 
interest.  They  must  earn  enough  surplus  to  win  back  the  confidence 
of  investors,  in  order  to  sell  new  stock  and  bonds  to  the  amount  of 
a  billion  dollars  a  year.  The  billion  must  be  had,  and  if  the  railroads 
cannot  command  it  without  a  government  guaranty,  that  guar- 
anty must  be  given.  With  that  guaranty  will  go  a  new  system 
of  control.** 

This  plan  is  not  government  ownership.  The  Government  would 
not  own  any  of  the  property,  either  stocks,  bonds  or  the  railroads 
themselves.**  The  Government  would  merely  name  the  Federal 
Railroad  Board  and  guarantee  the  dividends.  The  Federal  Rail- 
road Board,  appointed  by  the  President  and  confirmed  by  the 
Senate,  would  be  governmental  in  its  origin,  but  not  governmental 
in  its  work.  Neither  capital  nor  labor  nor  the  present  railroad 
management  nor  the  farmer  nor  the  commercial  classes  should,  as 
such,  be  given  representation  on  that  Federal  Railroad  Board. 
Members,  of  course,  would  be  chosen  from  those  classes,  but  when 
they  became  members  they  would  cease  to  represent  any  class,  just 
as  the  President  of  the  United  States  represents  no  class,  but  all 
classes.  That  Board  would  have  complete  control  of  all  of  the 
railroads.  It  could  select,  employ  and  discharge  at  will,  directly 
or  indirectly,  any  railroad  general  manager  in  the  United  States. 
It  would  have  complete  and  absolute  control  over  receipts  and 
expenditures,  the  same  as  the  old  railroad  kings  used  to  have. 
There  would  be  no  divided  responsibility,  no  delayed  decisions. 
It  would  be  a  unified  power  and  would  be  workable  and  logical  in 

*  On  June  30,  192 1,  a  representative  of  the  Interstate  Commerce  Commissioii 
proposed  to  the  Senate  Committee  on  Interstate  Conmierce  that  Congress  incorpo- 
rate a  company,  the  entire  capital  stock  to  be  owned  by  the  government,  to  buy  and 
sell  railroad  securities,  to  loan  moneys  to  the  railroads,  and  to  buy  equipment  and 
lease  or  sell  it  to  the  railroads,  subject  alwajrs  to  the  approval  of  the  Commission. 
As  an  opening  wedge  this  comes  pretty  close  to  the  plan  outlined  above.  Its  weak 
feature  is  that  it  does  not  carry  real  control  of  the  railroads. 

**  Government  ownership  is  thoroughly  discredited  in  this  country  at  present, 
on  account  of  war  experiences,  resulting  in  a  loss  of  about  one  and  a  half  billion  dollars 
to  say  nothing  of  the  bad  service.  Yet  the  American  Federation  of  I«abor,  at  iti 
annual  convention,  held  in  Montreal,  voted  on  June  17,  1920,  by  29,059  to  8,349, 
that  the  American  Government  should  own  the  railroads  and  exercise  "democratic 
management."    This  position  was  reaffinned  in  Z931. 


TEE  LEGAL  BATTLE  OVER  RAILROAD  RATES  45 

its  structure.  At  present  the  country  is  disgusted  with  guaranties, 
and  naturally  so  in  view  of  recent  experiences;  but  if  Congress  is  to 
control  rates  with  one  commission  and  the  labor  bill  with  another 
commission,  Congress  must  guarantee  results  to  the  investor;  and 
on  the  other  hand,  if  the  investor  is  to  be  guaranteed  results  he 
must  give  up  the  control  —  such  little  control  as  he  has.  On  that 
file  the  present  situation  will  break  its  teeth. 

The  legal  side  of  this  proposition  is  attractive.  Federal  corpora- 
tions, owning  the  railroads,  need  not  be  subject  to  state  laws.  Two 
cent  laws,  full  crew  laws  and  other  choice  assortments  of  state  laws 
would  exist  only  by  the  lethargy  of  Congress.  States  could  then 
regulate  railroads  only  by  the  implied  or  express  consent  of  Con- 
gress, and  state  regulation  would  be  reasonable  and  useful  if  per- 
missive instead  of  under  claim  of  right.  Congress  incorporated 
several  railroad  corporations  during  or  soon  after  the  Civil  War,'^ 
and  while  they  are  now  practically  extinct,  the  decisions  as  to 
their  status  in  regard  to  the  states  show  that  federal  incorporation 
is  the  short  and  effective  way  to  relieve  the  railroads  from  the 
pernicious  activity  of  state  legislatures  and  state  commissions.'' 

^  The  first  one  was  that  of  the  Union  Pacific  granted  July  z,  1863,  xa  Stat,  at  L. 
489.  In  1864  Congress  chartered  the  Northern  Pacific  R.  R.  Co.,  and  authorized  it 
to  build  a  railway  line  from  a  point  in  Minnesota  or  Wisconsin  to  Puget  Sound.  13 
Stat,  at  L.  365.  In  1866  Congress  chartered  the  Atlantic  &  Pacific  R.  R.  Co.  to  con- 
struct a  railroad  from  a  point  in  Missouri  to  the  Pacific  Ocean.  14  Stat,  at  L.  393. 
In  1 87 1  Congress  chartered  the  Texas  Pacific  Railroad  to  construct  a  railroad  in 
California  and  Texas.    16  Stat,  at  L.  573. 

>*  Mr.  Justice  Brewer,  sitting  at  Circuit  in  the  case  Ames  v.  Union  Pacific  R.  Co., 
64  Fed.  165  (1895), said,  p.  170,  as  to  the  Reagan  case,  154  U.  S.  413  (1894), in  the 
decision  of  which  he  wrote  the  opinion: 

"It  is  insisted  that  the  Union  Pacific  Railway  Company  cannot  be  subjected  to 
the  provisions  of  this  statute,  because  it  is  a  corporation  created  by  Congress,  and  as 
such,  in  the  discharge  of  any  of  its  functions,  is  subject  only  to  the  control  of  that 
body.  The  general  question  of  the  power  of  a  state  in  respect  to  rates  for  local  freight 
over  a  corporation  organized  under  the  laws  of  Congress  was  considered  in  154  U.  S. 
413,  and  it  was  there  held  tbat  the  mere  fact  that  the  corporation  was  so  organized 
did  not  exempt  it  from  state  control  in  that  respect.  li  was  conceded  in  the  opinion 
in  thai  case  thai  Congress  could  wholly  remove  such  a  corporation  from  StaUfiontrol;  but 
it  was  held  that,  in  the  absence  of  something  in  the  statutes  indicating  an  intention 
on  the  part  of  Congress  to  so  remove  it,  the  state  had  the  power  to  prescribe  the  rates 
for  all  local  business  carried  by  it.  Of  course,  that  decision  is  controlling."  Italics 
are  mine. 

In  this  same  case  on  appeal,  Smyth  v.  Ames,  169  U.  S.  466  (1898),  the  Supreme 
Court  took  practically  the  same  view  on  pages  531,  533.  See  also  the  quotation  in 
Banker's  Trust  Co.  v.  Texas  &  Pac.  Ry.,  341  U.  S.  395,  305  (1916). 


46  HARVARD  LAW  REVIEW 

There  is  also  an  economic  side  to  the  proposition,  which  is  equally 
attractive.  On  January  i,  1920,  the  par  value  of  all  railroad 
stocks  and  bonds  was  $19,576,000,000,  consisting  of  $10,684,000,000 
fimded  debt  and  $8,982,000,000  stock.*'  Of  this  stock,  however, 
$4,330493,806  is  held  by  the  railroads  themselves.*"  This  re- 
duces the  $19,576,000,000  to  $15,245,506,194.  The  market  price 
of  these  seciurities  is  on  the  average  far  below  par.  This  would 
reduce  the  $15,245,506,194  that  much  more.  On  the  other  hand, 
the  indications  are  that  the  phjrsical  valuation  of  the  railroads  will 
show  a  value  of  over  $19,576,000,000.  Hence  a  plan  by  which 
government  guaranteed  stock  be  issued  in  exchange  for  these  bonds 
and  stock  at  their  fair  value  would  be  an  attractive  proposition 
and  would  not  require  any  cash.  It  would  be  like  the  Government 
accepting  $10,000,000,000  foreign  government  bonds,  and  then 
exchanging  those  bonds,  with  a  guaranty,  for  this  government's 
outstanding  bonds  to  that  amount.  If  the  American  people  can 
obtain  full  and  permanent  control  of  about  twenty  billion  dollars 
value  of  transportation  facilities  by  guaranteeing  a  moderate 
income  on  something  over  ten  billions  of  federal  corporation  stock, 
this  is  an  opportunity,  especially  as  it  would  substitute  real  control 
for  present  pseudo  control,  and  avert  railroad  bankruptcy. 

There  are  those  who  argue  that  government  control,  through  a 
Federal  Railroad  Board,  is  trusting  too  much  to  voters.  But  that 
would  be  no  more  than  we  are  now  doing  by  exercising  government 
control  through  the  Interstate  Commerce  Commission  and  the  Labor 
Board.  Moreover,  this  lack  of  faith  in  the  plain  people  is  not  justi- 
fied. He  who  studies  carefully  the  history  of  this  country  will  find 
that  in  every  great  national  emergency  and  on  every  great  national 
question,  the  intuitions  and  instincts  of  the  plain  people  have  found 
the  right  way;  and  where  they  had  no  leader  they  produced  one 
out  of  obscurity,  such  as  Lincoln,  and  when  diplomacy  failed  they 
marched  to  battle.  The  American  people  want  transportation  at 
cost  and  they  are  determined  to  have  it. 

WiUiam  W.  Cook. 

New  York  City. 

M  Interstate  Commerce  Commission,  34tli  Annual  Rqx)rt,  p.  100,  for  the  yeai 
ended  October  31,  1920. 

^  ^T4TisTics  or  Railways  in  the  United  States,  3  2d  Annual  Kcpott  for  year 
ended  Z918,  p.  34. 
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THE   OWNERSHIP   OF   COMMUNITY   PROPERTY 

^T^HIS  paper  does  not  purport  to  discuss  the  origin  and  history  or 
-*-  present  status  of  the  conununity  property  system.  It  may 
however  be  desirable  to  make  a  brief  introductory  statement  for  the 
benefit  of  those  who  have  not  found  it  necessary  or  convenient  to 
familiarize  themselves  with  the  general  notions  of  the  system.  To 
most  of  us  who  grew  up  on  the  common-law  pabulimi  of  dower  and 
curtesy  th^  jus  mariti  and  tenancies  of  the  entireties,  the  idea  of  a 
system  which  recognizes  the  proprietary  equality  of  the  spouses  is 
attractive,  and  we  have  seen  efforts  being  made  toward  such  equaUty 
by  legislative  reformation  of  the  common  law. 

The  conununity  system  occupies  itself  with  two  kinds  of  prop- 
erty, separate  property  being  as  essential  to  the  system  as  com- 
munity property.  It  is  rather  easier  to  define  separate  than 
community  property,  and  one  may  thereafter  say,  to  cover  up  his 
difficulty,  that  all  other  is  community.  All  property  possessed  at 
the  time  of  marriage  by  either  spouse,  and  all  acquired  thereafter 
by  gift,  devise,  or  descent,  is  separate.  All  other  property  is  com- 
munity. But  one  may  do  a  little  better  than  that,  by  indicating 
the  chief  sources  of  acquisition  cf  community  property,  to  wit: 
property  in  public  lands  acquired  from  the  government,  as  under  the 
homestead  laws  ;^  property  acquired  by  adverse  possession,  borrowed 
money  and  purchases  on  credit;  accessions  and  fixtures;  damages 
resulting  from  personal  injuries  to  a  spouse;  earnings  of  spouses 
and  the  investments  thereof  and  the  enhancement  of  investments; 
reinvestments;  proceeds  from  life  insurance;  rents,  issues,  and  profits 
of  separate  property,  in  some  jurisdictions,  etc.  The  chief  notion 
concerning  such  acquisitions  is,  that  they  result  mainly  from  the 
joint  efforts  of  the  spouses,  while  the  marital  relationship  is  sus- 
tained —  the  matrimonial  gains. 

The  nature  of  the  community  property  system  on  the  Continent 
and  the  ownership  of  the  community  property  there,  is  lilcewise 
beyond  the  purview  of  this  paper,  which  attempts  to  make  a 

^  See  brief  discussion  of  this  topic  by  the  writer  in  May  number,  192 1,  g  Cali- 
FORjJiA  L.  Rev.  267. 
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dogmatic  exposition  of  such  ownership,  more  especially  of  the  nature 
of  the  wife's  interest,  in  the  eight  states  of  the  Union  where  the 
system  has  been  established.* 

Mr.  Tiffany,  in  the  new  edition  of  Tiffany  on  Real  Property,  in 
Chapter  VII,  under  the  heading  Co-ownership,  discusses  Joint 
Tenancy;  Tenancy  in  Common;  Coparcenary;  Tenancies  by  the 
Entireties;  Partnership  Property;  and  devotes  in  addition  one  sec- 
tion consisting  of  about  two  f\ill  pages,  or  about  four  pages  with  foot- 
notes, to  community  property.  He  does  not  examine  the  general 
sources  of  acquisition  during  marriage.  He  refers  to  the  liability  of 
community  property  for  "community  debts"  without  suggesting 
the  character  of  the  "community  debts,"  and  briefly  refers  to  the 
descent  of  community  property.  As  to  the  nature  of  the  ownership 
of  such  property  he  seems  to  indicate  that  there  are  but  two  views, 
—  a  California-Louisiana  view,  and  a  Texas- Washington  view.* 
These  statements  are  substantially  all  borrowed  and  many  of  them 
are  exceedingly  misleading. 

As  a  matter  of  fact  there  are  four  theories  regarding  the  nature  of 
the  ownership  of  community  property,  and  they  differ  essentially 
from  each  other  in  regard  to  the  nature  of  the  wife's  interest.  These 
theories  are  here  called,  for  convenience,  the  California  or  single 
ownership,  the  Washington  or  entity,  the  Idaho  or  double  owner- 
ship, and  the  Texas  or  trust  theories,  respectively. 

The  California  or  Single  Ownership  Theory 

The  California  theory  is  that  the  husband  owns  the  community 
property,  that  the  wife  has  a  mere  expectancy  and  not  a  vested 
interest,  that  her  interest,  whatever  it  is,  is  a  sort  of  incumbrance 
upon  the  husband's  absolute  title;*  that  her  interest  vests  only 
when    the    husband    predeceases    her.*     This   view  of    absolute 


'  The  states  are  Arizona,  California,  Idaho,  Louisiana,  Nevada,  New  Mexico,  Texas, 
and  Washington. 

»  I  Tiffany,  Real  Property,  2  ed.,  1920,  §  195. 

*  Spreckels  v.  Spreckels,  116  Cal.  339,  48  Pac.  228  (1897);  Clavo  v.  Clavo,  10  Cal. 
App.  447, 102  Pac.  556  (1909);  In  re  Burdick*s  Estate,  40  Pac.  35  (Cal.,  1895);  Fen- 
nell  V.  Drinkhouse,  131  Cal.  447, 63  Pac.  734  (1901).  In  the  opinion  of  Attorney  Gen- 
eral Palmer  rendered  February  26,  19 21,  at  page  435,  it  is  held  that  in  California  the 
income-tax  returns  from  commimity  property  may  not  be  reported,  one  half  by  each 
of  the  spouses,  but  they  should  be  reported  as  a  whole  by  the  husband. 

»  Packard  v.  Arellanes,  17  Cal.  525  (1861). 
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ownership  is  regarded  by  the  courts  apparently  as  consistent  with 
the  fact  that  the  husband  cannot  alienate  in  fraud  of  the  wife,*  nor 
dispose  of  more  than  one-half  interest  by  will/  together  with  other 
statutory  impediments  imposed  on  his  absolute  ownership.'  A 
statute  requiring  the  wife's  consent  in  writing  before  the  husband 
can  dispose  of  community  property  by  gift  was  held,  in  Spreckels  v. 
SpreckelSy^  not  to  be  applicable  to  property  acquired  before  the 
statute  was  passed,  because  it  deprived  the  husband  of  a  vested 
interest.  It  was  also  held  that  when  property  was  acquired  after 
that  date,  the  statute  did  not  make  a  voluntary  alienation  by  the 
husband  wholly  void  where  the  wife  did  not  so  consent,  but  that 
it  was  voidable  at  the  election  of  the  wife,  and  that  it  became  valid 
by  the  recognition  of  it  by  the  surviving  widow  when  in  her  will  she 
referred  to  such  gift  made  by  her  husband  as  a  reason  for  making  a 
particular  disposition  therein ;  ^^  and  that  she  was  put  to  her  election 
to  take  under  her  husband's  will,  and  her  election  was  sufficient  to 
validate  the  title  created  by  her  husband's  gift.  The  court  further 
said  that  there  was  no  intention  by  this  statute  to  interfere  with 
the  husband's  ownership  and  that  the  title  remained  wholly  in  him 
as  before.  Such  a  provision  does  not  vest  in  the  wife  any  interest 
in  the  community  property  during  the  marriage;  she  has  nothing 
more  than  a  right  to  revoke  the  gift.^^ 

In  California  the  one-half  interest  which  the  wife  receives  on  the 
death  of  the  husband  is  inherited,"  and  so  as  heir  of  her  husband 
she  must  pay  an  inheritance  tax.^  An  action  can  be  maintained 
against  the  spouses  for  specific  performance  of  a  contract  entered 
into  with  the  husband  to  convey  community  land,  and  the  husband 
has  the  power  to  convey  without  the  consent  of  the  wife." 

The  statute  requiring  that  '^the  wife  must  join  with  him  (the 
husband)  in  executing  any  instnmient  by  which  the  community 

*  Smith  9.  Smith,  12  Cal.  216  (1859);  Lord  v.  Hough,  43  Cal.  581  (1872). 
'  Beard  v,  Knox,  5  Cal.  252  (1855). 

*  Kexr,  Cyclopedic  Codes  of  Caupornia,  1920;  Civil  Code,  {§  246,  164,  z68» 
172, 172  a,  X401,  and  1402.  Cf.  Stembezger  v.  Young,  175  Cal.  81, 165  Pac  433  (19x7). 

*  1x6  Cal.  339, 48  Pac.  228  (189s). 

'*  Spreckels  v.  Spreckels,  158  Pac.  537  (Cal.,  X916). 
^  Daigie  v.  Patterson,  176  Cal.  714, 169  Pac.  360  (1917). 

^  In  re  Buxdick's  Estate,  40  Pac.  35  (Cal.,  1895),  112  CaL  387, 44  Pftc  734  (1896). 
"  In  re  Moflfitt's  Estate,  153  Cal.  359, 95  Pac.  653  (1908). 

'*  McClellan  v.  Lewis,  25  Cal.  App.  Dec.  655, 169  Pac.  436  (19x7) ;  Stxauss  v.  Canty 
169  CaL  xoi,  X45  Pac.  1012  (1915).    This  rule  was  altered  by  statute  1 172 a  in  X9X7« 
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real  property  or  any  interest  therein  is  leased  for  a  longer  period 
than  one  year,  or  if  sold,  conveyed,  or  incumbered, "  "  does  not 
cause  a  contract  of  sale  or  exchange  made  by  the  husband  alone 
to  be  void  in  the  sense  of  passing  no  interest  in  the  land.  It  is 
voidable  only  at  the  instance  of  the  wife.**  The  property  is  com- 
munity though  the  record  title  stands  in  the  wife's  name.*'^  Of 
course  then  such  property  is  liable  for  the  debts  of  the  husband,*' 
but  not  of  the  wife,**  though  apart  from  statute  it  was  held  to  be 
liable  for  the  ante-nuptial  debts  of  the  vnle.^ 

It  results,  then,  that  as  the  husband  ''is  the  absolute  owner  of 
the  community  property  the  same  as  he  is  of  his  separate  prop- 
erty," **  on  death  of  the  wife  he  does  not  take  anjrthing  that  he 
did  not  have  before,  i.e.,  he  is  not  the  wife's  heir,  but  rather  his  in* 
terest  is  relieved  of  a  sort  of  incumbrance  and  on  her  prior  death 
she  leaves  no  interest  subject  to  administration.^ 

This  was  not  always  the  view  of  the  California  court.*  "Courts 
and  coimsel  have  occasionally  endeavored  to  find  some  property 
right  in  the  wife,  or  some  respect  in  which  the  husband's  interest 
falls  short  of  full  property."  ** 

It  is  probably  trut,  as  Mr.  Tiffany  suggests,"  that  this  theory 
is  more  nearly  in  accord  with  the  Spanish  theory  than  any  of  the 
others,  but  it  seems  interwoven  with  certain  common-law  concepts 
of  vested  interests  probably  not  existing  in  the  Spanish  law.  Under 
the  Spanish  law  "the  rents,  issues,  and  profits  of  separate  prop- 
erty" became   community  property,  but   the   California   court, 

**  Civil  Code,  172  a;  Packard  v.  Arellanes,  17  Cal.  525  (1861);  Gwynn  ».  Dierssen, 
loi  Cal.  563,  36  Pac.  103  (1894). 

"  Goodrich  V.  Tumcy,  186  Pac.  806  (Cal.,  1920). 

"  Riley  ».  Pehl,  23  Cal.  70  (1863);  Pany  p.  Kelly,  52  Cal.  334  (1877);  Svctinich  ». 
Sheean,  124  Cal.  216,  56  Pac.  1028  (1899).  This  rule  was  changed  by  statute  in  1889. 
See  Cal.  Civ.  Code,  §  164. 

^*  Fanners  Bank  v.  Drew,  192  Pac.  105  (Cal.,  1920). 

*•  Civil  Code,  §§  167  and  171  a. 

^  Van  Maren  v.  Johnson,  15  Cal.  308  (i860);  Vlautin  v.  Bumpus,  35  Cal.  214 
(1868). 

^  Wri£^t  V.  Rohr,  182  Pac.  469  (Cal.,  1919). 

"  In  re  Klumpke's  Estate,  167  Cal.  415, 139  Pac.  1062  (1914) ;  Packard  v.  AxeUanes, 
17  Cal.  525  (1861). 

"  Beard  v.  Knox,  supra,  note  7;  Godey  ».  Godey,  39  Cal.  157  (1870). 

"  Sec  Spreckels  v.  Spreckels,  116  Cal.  339,  48  Pac.  228  (1897). 

»  I  TiFPANY,  Real  Property,  2  ed.  (1920),  §  195.  Rule  changed  by  statute  in 
1889.   See  Cal.  Crv.  Code,  §  164. 
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deriving  its  inspiration  from  the  common  law,  has  held  that  a 
statute  transferring  such  future  rents,  issues,  and  profits  to  the 
community  was  unconstitutional.^  The  implied  criticism  of  the 
logic  of  this  view  in  WarburUm  v.  White^  and  particularly  in 
AmeU  V.  Reade^  by  Mr.  Justice  Holmes,  should  be  noted.  "The 
notion  that  the  husband  is  the  true  owner  arises  by  confusion  be- 
tween the  practical  effect  of  the  husband's  power  and  its  legal 
ground;  if  not  by  a  mistranslation  of  ambiguous  words  like 
dominioJ^  He  observes  that  the  notion  on  which  the  state  decision 
had  been  based  was  "that  during  the  joint  lives  the  husband  was 
the  owner  in  substance,  the  wife  having  a  mere  expectancy,  and 
that  the  old  saying  was  true,  that  the  community  is  a  partnership 
which  begins  only  at  its  end." 

The  Washington  or  Entity  Theory 

The  Washington  theory  of  the  community  of  husband  and  wife 
is  that  the  spouses  constitute  an  entity,'*  and  that  this  entity  is 
the  owner  of  the  property,  in  which  entity  the  members  are  equal  in 
right  and  interest,*®  although  the  husband  is  constituted  by  statute 
the  managing  agent.  Even  the  absolute  power  of  disposition  does 
not  create  in  him  a  larger  proprietary  interest  in  the  community 
property  than  the  wife  possesses.'^  The  husband  is  the  agent  of 
the  entity,  not  of  the  individuals,  and  this  statutory  agency  may  be 
altered  or  annidled  at  the  pleasure  of  the  legislature."  "The 
individuality  of  both  spouses  is  merged,  in  so  far  as  property 
acquired  by  either  ^fter  marriage  is  concerned,  and  the  titie  to 
property  .  .  .  vests  in  such  entity."  ** 

*  George  v.  Ransom,  15  Cal.  322  (i860). 

"  176  U.  S.  4S4  (1900).  «•  220  U.  S.  311  (1911). 

**  Holyoke  v,  Jackson,  3  Pac.  841  (Wash.,  1882);  Oregon  Impr.  Co.  v.  Sagmeister, 
4  Wash.  710,  30  Pac.  1058  (1892);  Stocklandv.  Bartlett,  4  Wash.  730,  31  Pac.  24 
(1892);  Shorett  v.  Signor,  58  Wash.  89,  107  Pac.  1033  (1910);  Miller  v.  Maddocks, 
58  Wash.  695, 107  Pac.  1036  (1910);  Wasmund  v.  Wasmund,  90  Wash.  274, 156  Pac.  3 
(19x6);  Olive  9.  Meek,  103  Wash.  467, 175  Pac.  33  (1918);  Ostheller  v.  Spokane,  I.  £. 
Ry.  Co.,  107  Wash.  678, 182  Pac.  630  (1919). 

^  Mabie  v.  Whittaker,  lo  Wash.  656, 39  Pac.  172  (1895);  Marston  v.  Rue,  92  Wash. 
129, 159  Pac  III  (1916);  Holyoke  v.  Jackson,  3  Pac.  841  (Wash.,  1882). 

^  Warburton  v.  White,  see  note  27,  supra, 

"  Holyoke  v.  Jackson,  see  note  29,  supra;  Mabie  v.  Whittaker,  see  note  30,  supra; 
WSL  V,  Young,  7  Wash.  33,  34  Pac.  144  (1893). 

"  Ostheller  v.  Spokane  &  I.  £.  Ry.  Co.,  see  note  29,  supra. 
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Among  the  acquisitions  after  marriage  are  the  damages  arising 
from  personal  injuries  to  either  spouse.  The  entity  being  the  real 
party  in  interest  must  sue  therefor  through  its  managing  agent,  and 
if  its  agent  has  contributed  to  the  injury  by  his  negligence,  there 
can  be  no  recovery." 

A  further  result  of  the  entity  theory  and  the  proprietary  equality 
of  the  spouses  is,  that  the  conunimity  property  is  not  liable  for  the 
separate  obligations  of  the  husband,*^  whether  arising  from  con* 
tract'*  or  tort.'^  It  was  at  one  time  thought  that  although  the 
community  real  estate  could  not  be  made  liable  for  the  husband's 
separate  obligations,  yet  the  conununity  personalty  could  be  so 
made  liable,  because  the  husband  had  the  absolute  power  of  aliena- 
tion, equally  as  in  the  case  of  his  separate  property.^  But  the 
court  subsequently  saw  the  inevitable  result  of  its  own  logic,  and 
that  power  of  alienation  was  not  the  equivalent  of  proprietary 
interest,  and  held  that  personalty  also  was  not  liable.'* 

The  Washington  court,  however,  does  not  always  follow  the 
logic  of  its  position,  and  it  seems  desirable  here  to  consider  two 
different  sets  of  cases.  The  first  set^  involves  generally  the  ques- 
tion whether,  when  a  husband  acquires  land  within  the  state,  under 
a  statute  which  requires  the  wife  to  join  in  an  incmnbrance  or 
alienation  thereof,  the  wife  not  having  come  to  the  state  for  some 
reason  or  other,  he  may  alienate  the  land  to  a  bona  fide  purchaser 
for  value  without  notice  of  the  marital  relationship,  the  husband 
having  represented  himself  to  be  a  bachelor  or  widower,  and  in 
some  cases  having  recited  such  statement  in  hi|»  conveyance. 


**  Osthelkr  v.  Spokane  &  I.  £.  Ry.  Co.,  see  note  29,  supra. 

*  A  fortiori  of  course  the  community  property  would  not  be  liable  for  the  separate 
obligations  of  the  wife  since  the  husband  is  the  statutory  manager.  The  subject  of 
**  Community  Obligations,"  however,  will  be  discussed  in  a  subsequent  paper  and  so  is 
not  considered  at  length  here. 

*  Case  Threshing  Machine  Co.  v.  Wiley,  89  Wash.  597,  154  Pac.  437  (1916). 
n  Schramm  v.  Steele,  97  Wash.  309,  166  Pac.  634  (1917)* 

»«  Powell  9.  Pugh,  13  Wash.  577, 43  Pac.  879  (1896);  Gund  v.  Parke,  15  Wash.  393, 
46  Pac.  408  (1896);  Morse  9.  Estabrook,  19  Wash.  92,  52  Pac.  531  (1898). 

M  Schramm  v.  Steele,  see  note  37,  supra^  where  the  cases  are  reviewed  and  the  cases 
dted  in  note  38,  supra,  overruled. 

<•  Sadler  ».  Niesz,  $  Wash.  182,  31  Pac.  630  (1892);  Nuhn  v.  Miller,  $  Wash. 
405,  31  Pac.  1031  (1892);  Schwabacher  r.  Van  Reypen,  6  Wash.  154,  32  Pac.  1061 
(1893);  Canadian  &  A.  Mtg.  &  T.  Co.  v.  Bloomer,  14  Wash.  491,  45  Pac.  34  (1896); 
Daly  V.  Rizzutto,  59  Wash.  62,  109  Pac.  276  (1910)- 
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In  Sadler  v.  Niesz^  the  husband  deserted  his  wife  in  Pennsyl- 
vania and  came  to  Washington.  Thereafter  he  purchased  land, 
and  while  representing  himself  to  be  a  widower,  conveyed  the  same 
to  the  defendant.  The  wife  on  coming  to  Washington  took  up  her 
residence  with  him  for  a  time,  and  on  discovering  the  fact  of  the 
conveyance,  joined  her  husband  in  an  action  to  recover  the  land. 
The  court,  being  greatly  influenced  by  the  unfairness  of  the  situa- 
tion as  regards  the  purchaser,  the  members  of  the  court  not  really 
agreeing  on  the  reason,  held  that  plaintiff  could  jiot  recover.  The 
main  ground,  however,  a^  to  the  wife,  is  estoppel  from  asserting 
the  relationship,  and  that  as  to  the  public  the  marital  itlationship 
did  not  exist.  Nuhn  v.  MiUer  ^  end  Sckwabacher  v.  Van  Reypen  * 
are  similar,  save  that  the  latter  involved  a  mortgage  made  by  the 
husband  which  contained  a  recital  that  he  was  unmarried.  It  does 
not  appear  where  the  wife  was  at  the  time.  The  facts  are  also 
substantially  the  same  in  Canadian  6*  A .  Mortg.  Co.  v.  Bloomer,^ 
and  in  Daly  v.  Rizzuto.^  In  the  latter  case  the  court  said  that 
where  a  wife  seeks  to  establish  her  community  interest  against  one 
who  purchased  from  her  husband's  grantee  for  value  on  a  clear 
record  title,  she  has  the  burden  of  showing  that  defendant  pur- 
chased with  notice  of  her  equity. 

The  last  case  could  probably  be  defended  on  the  ground  of  express 
statutory  provisions  ^  then  in  force,  but  the  court  does  not  rely  on 
them  but  rather  on  the  prior  cases.  The  court  may  have  been 
unconsciously  influenced  by  certain  Texas  decisions,  which  under 
the  Texas  doctrine  are  quite  defensible. 

But  how,  if  the  entity  owns  the  property  and  the  husband  is 
expressly  denied  the  power  of  aUenation  as  its  agent,  can  estoppel 
be  asserted  against  the  wife  under  such  drcimistances?  Does  a 
deserted  wife  owe  an  express  duty  to  strangers  to  live  with  her 
husband?  Judging  from  Adams  v.  Black,^''  we  must  so  conclude. 
In  the  latter  case  the  husband  had  likewise  conveyed  land  to  a 
purchaser,  by  representing  himself  to  be  an  unmarried  man  and 
the  purchaser  did  not  have  notice  of  the  marital  relationship.    The 


^  See  note  40, 5»^a.  ^  See  note  40,  j<«^a. 

^  See  note  40,  supra,  **  See  note  40,  supra. 

*  See  note  40,  supra,  •  Rem.  &  Bal.  Code,  §§  8771  and  8772. 

*•  6  Wash.  528,  33  Pac.  1074  {1893). 
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spouses  were  cohabiting,  however,  and  the  court  held  that  no  title 
passed  by  a  conveyance  by  the  husband  alone. 

The  deserted  wives  m  the  above  cases  made  no  misrepresenta- 
tion. Would  it  have  made  a  difference  if  they  had  been  insane  or 
invalid?  The  hardship  on  the  husband's  grantee  would  have  been 
equally  great.  If  the  husband  does  not  own  the  property  and  is 
not  the  agent  of  the  entity  to  alienate,  what  title  can  he  pass? 
Dower  which  is  an  inferior  and  inchoate  right  cannot  be  so  extin- 
guished at  common  law.** 

There  is,  strictly,  only  one  objectionable  case  in  what  is  above 
referred  to  as  the  other  set  of  cases  inconsistent  with  the  Washing- 
ton view.*^  But  the  majority  of  the  court  regarded  certain  three 
cases  as  being  parallel.  In  Anders  v.  Bouska^^  the  record  title  to 
certain  community  land  stood  in  the  name  of  the  wife.  Thereafter 
an  action  was  begun  by  B  against  the  husband  for  a  community 
debt,  and  a  writ  of  attachment  was  levied  on  the  land.  Subse- 
quently the  wife  conveyed  this  land  to  A,  a  purchaser  who  secured 
an  abstract.  The  abstract  did  not  show  the  attachment  lien, 
because  it  was  indexed  against  the  husband  and  not  against  the 
wife.  After  judgment  for  plaintiff  against  the  husband  and  levy 
of  execution,  a  sale  was  ordered  and  B  purchased  the  land  at  the 
sale.  It  was  held  that  A  took  the  land  clear  of  the  lien,  the  major- 
ity of  the  court  relying  upon  two  earlier  cases,  Clerf  v.  Mont- 
gomery  and  Johnson  v.  Irwin;^^  Rudkin,  J.,  dissenting,  pointed  out 
clearly  the  majority's  misconception  of  the  law. 

In  the  Clerf  case,  the  land  had  been  conveyed  to  the  wife  by  the 
husband  in  fraud  of  creditors.  Thereafter  and  without  any  action 
being  brought  to  set  aside  this  conveyance,  an  attachment  was 
filed  against  the  property  of  the  husband  in  the  county.  Just 
before  judgment  was  obtained  against  him  by  his  creditor,  the 
wife  sold  the  land  to  a  bona  fide  purchaser.  Reversing  the  decree 
of  the  lower  court,  the  Supreme  Court  held  that  the  purchaser  took 
the  land  clear  of  the  attachment  hen  because  there  was  no  notice 

**  Williams  v.  Lambe,  3  Bro.  Ch.  264  (1791);  Randolph  v.  Doss,  4  Miss.  205  (1839); 
Mason  v.  Dierks  Lumber  Co.,  94  Ark.  107, 125  S.  W.  656  (19x0),  26  L.  R.  A.  (n.  s.) 
574,  where  there  is  a  note  with  citation  of  other  cases,  and  drcimistances. 

**  Anders  v.  Bouska,  61  Wash.  393, 112  Pac.  523  (1910).  The  other  two  are  Gerf  v. 
Montgomery,  15  Wash.  483, 46  Pac.  1028  (1896) ;  and  Johnson  v,  Irwin,  16  Wash.  652, 

48  Pac.  345  (1897). 

**  See  note  49,  su^a.  *'  See  note  49,  supra. 
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of  the  attachment  given  to  the  purchaser,  the  attachment  not  being 
indexed  against  her.  It  is  submitted  that  this  case  in  no  wise 
supports  the  Anders  case.  Here  the  wife  held  the  property  as  her 
own  separate  estate,  because  there  is  a  clear  presumption  that  when 
the  husband  conveys  property  to  the  wife  he  makes  her  a  gift" 
if  she  does  not  pay  a  consideration  from  her  own  funds,  and  the 
statute  so  provides.  She  had  a  defeasible  title  good  till  defeated. 
There  was  no  such  presumption  in  the  Anders  case,  the  conveyance 
being  from  a  third  person,  and  when  so  conveyed  a  community 
interest  is  presumed." 

In  the  Johnson  case,  certain  actions  had  been  begun  in  Novem- 
ber, 1894,  against  one  Bennett,  a  non-resident  defendant,  and  a 
certain  tract  of  land  was  attached  as  his.  In  September,  1893, 
Bennett  had  conveyed  this  land  to  one  Irwin.  Irwin,  on  January  i, 
1895,  conveyed  the  same  to  one  Johnson  to  secure  his  note  to 
Johnson.  On  January  9, 1895,  Irwin  intervened  in  the  suits  against 
Bennett,  claiming  title  to  the  attached  land.  On  the  trial  it  was 
adjudged  that  the  conveyance  to  Irwin  was  sans  consideration 
and  in  fraud  of  creditors,  and  the  conveyance  was  ordered  set  aside 
and  the  attachment  lien  was  adjudged  good.  Thereafter  the  land 
was  sold  to  satisfy  this  judgment  and  the  purchaser  was  let  into 
possession.  On  Irwin's  subsequent  failure  to  pay  his  note  Johnson 
foreclosed,  and  the  court  held  his  mortgage  was  a  first  lien.  In  this 
case,  likewise,  Irwin  had  a  defeasible  title,  and  before  it  was  defeated 
his  conveyance  to  a  bona  fide  purchaser  passed  of  course  a  valid 
interest.  Thus  neither  of  the  two  latter  cases  is  in  point  in  support 
of  the  first  one. 

The  Idaho  or  Double  Ownership  Theory 

In  Idaho  the  interests  of  the  spouses  are  equal  and  of  the  same 
sort  Whereas  in  Washington  neither  spouse  owns  the  com- 
mimity  property,  in  Idaho  both  own  it,  that  is,  each  owns  an 
undivided  and  indivisible  one  half  of  it.  Each  has  a  legal  title 
equal  to  that  of  the  other  without  reference  to  which  spouse 

**  Hayden  9.  Z<3rbst,  49  Wash.  103,  94  Pac.  909  (1908);  Stewart  v.  Kleinschmidt, 
i\  Wash.  90,  97  Pac.  1105  (1908);  Powers  ».  Munson,  74  Wash.  234,  133  Pac.  ^ZZ 
(19x3);  Woodland  Lumber  Co.  v.  Link,  z6  Wash.  72,  47  Pac.  222  (1896);  Patterson  %, 
Bowes,  78  Wash.  476, 139  Pac.  225  (1914)* 

••  Caipenter  v,  Brackett,  57  Wash.  460, 107  Pac  359  (1910). 
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holds  the  record  title."  This  theory  has  the  largest  numerical  sup- 
port of  all,  being  followed  in  Arizona,  Nevada,  and  New  Mexico." 

The  husband,  accordingly,  cannot  convey  alone  a  good  title  to 
a  bona  fide  purchaser  who  has  no  notice  of  the  community  rela- 
tionship even  though  that  relationship  has  ceased  to  exist,  and  the 
land  still  stands  in  the  husband's  name,"  when  he  is  not  the  com- 
munity heir  of  his  deceased  wife.  Oddly  enough,  however,  the 
community  property  is  liable  to  be  taken  for  the  separate  obliga- 
tions of  the  husband  whether  they  arise  from  contract "  or  tort." 
Oddly,  because  since  the  conjugal  interests  are  not  severable,**  the 
property  of  one  person  is  taken  to  pay  another's  obligations.  Thus 
if  Schramm  v.  Steele  *°  had  arisen  in  Arizona,'^  and  presumably  in 
Idaho,  the  community  property,  including  the  wife's  interest 
therein  would  be  subject  to  levy  of  execution  and  sale.  In  that 
case  the  husband  was  sued  for  damages  for  the  alienation  of  the 
affections  of  another  man's  wife,  and  judgment  was  awarded  against 
him  for  a  considerable  sum.  The  community  property,  under  the 
Washington  theory,  was  properly  held  not  liable. 

The  wife  does  not  inherit  her  one  half  from  the  husband  as  in 
California,  and  so  pays  an  inheritance  tax  only  on  the  other  one 
half  received  from  the  deceased,^  of  which  the  surviving  spouse  is 
made  the  statutory#heir,"  and  on  the  husband's  death  her  formerly 
vested  interest  is  simply  freed  from  his  control. 

^  Kohny  v.  Dunbar,  21  Idaho,  258,  121  Pac.  544  (1912);  Ewald  v,  Hufton,  31 
Idaho,  373,  173  Pac.  247  (1918);  in  Hall  v.  Johns,  17  Idaho,  224,  105  Pac.  71  (1909), 
the  court  with  slight  consideration  followed  the  California  theory  and  held  that  the 
wife  has  only  an  expectancy  in  community  property.  See  opinion  of  Attorney  General 
Palmer  of  Feb.  26, 1921,  referred  to  in  notes  4  supra.  In  Bosma  9.  Harder,  94  Ore., 
219,  185  Pac.  741  (1919),  the  Oregon  court  held  that  in  Idaho  the  husband  was  the 
absolute  owner  of  the  community  property  and  could  give  it  away  sa$u  the  wife's 
consent,  following  the  Califomia  and  quite  overlooking  the  Idaho  cases. 

"  LaTourette  v,  LaTourette,  15  Ariz.  200, 137  Pac.  426  (1914);  Molina  v.  Ramirez, 
15  Ariz.  249,  138  Pac.  17  (1914);  In  re  WiUiams'  Estate,  40  Nev.  241,  i6x  Pac.  741 
(1916) ;  Seals  v.  Ares,  185  Pac  780  (N.  Mez.,  1919) .  For  the  earlier  view  in  New  Mexico 
contra,  see  Reade  v.  DeLea,  14  N.  Mex.  442, 95  Pac.  131  (1908). 

**  Ewald  V,  Hufton,  supra,  note  54. 

"  Holt  V.  Empey,  32  Idaho,  106, 178  Pac.  703  (1919). 

**  Villescas  d  Ux,  v.  Arizona  Copper  Co.,  20  Ariz.  268,  779  Pac.  963  (1919} . 

**  Stockand  v.  Bartlett,  4  Wash.  730, 31  Pac.  24  (1892). 

••  97  Wash.  309, 166  Pac.  634  (191 7).    See  note  37,  supra. 

^  ^VUlescas  v,  Arizona  Copper  Co.,  see  note  58,  supra, 

*  Kohny  v.  Dunbar,  see  note  54,  supra, 

••  Idaho  Comp.  Stat.,  1919,  §  7803. 
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Since  the  Idaho  court  has  dearly  declared  that  each  spouse 
owns  an  undivided  and,  during  marriage,  indivisible  one  half 
vested,  legal  interest  in  the  community  property,  without  reference 
to  which  spouse  holds  the  record  title,  it  would  seem  that  where  a 
statute  gives  the  other  one  half  to  the  survivor  on  the  prior  death 
of  the  other  without  leaving  a  will,  such  survivor  must  take  this 
other  one  half  by  succession  and  that  the  spouse  so  dying  and  hav- 
ing been  possessed  in  life  of  such  an  interest  in  community  property, 
must  have  left  an  estate  subject  to  the  jurisdiction  of  the  probate 
coiurt.  In  order  to  set  out  dearly  the  matter  of  the  devolution' of 
community  property  I  quote  at  length  the  Idaho  statute:  ^ 

''Upon  the  death  of  either  husband  or  wife,  one  half  of  all  the  com- 
munity property  shdU  go  to  ike  survivor,  subject  to  the  community  debts, 
and  the  other  half  shall  be  subject  to  the  testamentary  disposition  of  the 
deceased  husband  or  wife,  in  favor  only  of  his,  her,  or  their  children  or  a 
parent  of  either  spouse,  subject  to  the  community  debts,  provided  that 
no  more  than  one  half  of  the  decedents  half  of  the  community  property 
may  be  left  by  will  to  a  parent  or  parents.  In  case  no  such  testa- 
mentary disposition  shall  have  been  made  by  the  deceased  husband  or 
wife  of  his  or  her  half  of  the  community  property,  it  shall  go  to  the  survivor, 
subject  to  the  community  debts,  the  family  allowance  and  the  charges 
and  expenses  of  administration;  Provided,  however,  that  no  administra- 
tion of  the  estate  of  the  wife  shall  be  necessary  if  she  dies  intestate." 

On  analyzing  this  statute  we  find  in  the  first  part  of  the  section 
that  "one  half  shall  go  to  the  survivor."  How  does  it  "go"  ? 
Since  it  is  not  inherited  ^  because  it  is  already  owned,  this  must 
mean  something  like  "becomes  the  separate  property  of  the  sur- 
vivor" or  is  "freed  from  the  limitations  previously  imposed  on  it." 

**  Idaho  Comp.  Stat.,  19 19,  §  7803. 

*  Idaho  Comp.  Stat.,  1919,  §  7791 .  Other  pertinent  sections  are  as  follows :  §  7792, 
"The  property,  both  real  and  personal,  of  one  who  dies  without  disposing  of  it  by  will, 
passes  to  the  heirs  of  the  intestate,  subject  to  the  control  of  the  probate  court,  and  to 
the  possession  of  any  administrator  appointed  by  that  court  for  the  purposes  of 
administration." 

Sec.  7S34,  "  Whe&a  person  dies  intestate,  all  his  property,  real  and  personal,  with- 
out any  distinction  between  them,  is  chargeable  with  the  payment  of  his  debts,  except 
M  otherwise  provided  in  this  code." 

Sec.  6466  provides  inter  alia  that  the  probate  court  shall  have  jurisdiction,  "  2.  To 
grant  letters  testamentary  of  administration  and  of  guardianship.  ...  3.  To  appoint 
appraisers  of  estates  of  deceased  persons."  Sec.  7803  determines  in  what  cases  this 
jurisdiction  is  to  be  exercised. 
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As  to  the  other  one  half,  it  is  distinctly  referred  to  as  ''the  dece- 
dent's half, "  which  the  decedent  can  dispose  of  by  will  absolutely 
save  as  to  the  express  limitations  therein  contained.  If  it  is  not  so 
disposed  of  how  shall  it  descend?  "It  shall  go  to  the  survivor." 
Of  course  "go  to  the  survivor"  here  means  something  different 
from  the  same  words  in  the  first  part  of  this  section,  because  we  are 
now  dealing  with  the  property  of  a  different  person  who  is  at  this 
time  deceased. 

The  writer  believes  that  imder  this  section  the  deceased's  one 
half  interest  "passes"  to  the  survivor  by  succession  and  not  by 
some  notion  of  survivorship,  as  in  estates  by  the  entireties,  or  as 
in  joint  tenancies,  or  as  one  lawyer  expressed  it,  "simply  by  virtue 
of  the  statute,"  for  the  following  reasons: 

(a)  The  court  has  said  that  the  interests  of  each  spouse  are 
vested  and  equal,  and  that  on  the  prior  death  of  the  husband  the 
wife  must  pay  an  inheritance  tax  on  the  share  coming  from  the 
husband.  The  converse  must  be  true  that  the  husband  would  pay 
an  inheritance  tax  on  the  share  coming  from  the  deceased  wife. 

(b)  Another  section  of  the  code  defines  "succession"  as  the 
"  coming  in  of  another  to  take  the  property  of  one  who  dies  without 
disposing  of  it  by  will."  ••    That  is  precisely  what  happens  here. 

(c)  Joint  tenancies  are  expressly  abolished.*^  If  the  same  pro- 
vision does  not  expressly  abolish  tenancies  by  the  entireties,  and 
likewise  if  the  sections  of  the  code  establishing  community  property 
do  not  expressly  accomplish  the  same  result,  they  do  at  least  infer- 
entially,  and  unmistakably  too,  for  the  husband  and  wife  cannot 
be  tenants  by  the  entirety  and  community  tenants  at  the  same 
time.  The  legislature  intended  to  supplant  the  commouTlaw  system 
with  something  different  coming  from  another  source  and  not 
fettered  with  common-law  notions  of  tenancy,  and  survivorship. 

(d)  In  the  last  part  of  the  above-quoted  section  the  proviso 
should  be  noted,  "Provided,  however,  that  no  administration  of  the 
esUUe  of  the  wife  shall  be  necessary  if  she  dies  intestate."  If  her 
interest  went  to  the  husband  by  a  sort  of  common-law  survivorship 
then  there  would  be  no  estate.  The  declaration  that  administration 
of  her  estate  shall  not  be  necessary  if  she  dies  intestate,  certainly 
is  not  equivalent  to  saying  that  she  left  no  estate  and  the  provision 

•  Idaho  Comp.  Stat.  1919,  SS  53^8  and  5372. 
"  Id.,  §S  4656  to  4674. 
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is  quite  meaningless  if  she  left  no  estate.  Of  course  this  is  also 
not  the  equivalent  of  saying  that  administration  is  useless  or 
meaningless.  It  is  not  necessary  usually,  because  community 
debts  can  be  recovered  against  the  husband  and  out  of  the  com- 
mimity  property  or  his  separate  property.  But  if  she  left  separate 
debts  it  seems  to  the  writer  that  administratton  is  quite  necessary, 
for  the  statute  as  quoted  supra  '^  indicates  that  estates  of  all  dece- 
dents are  liable  for  their  debts.  It  may  be  desirable  also  to  have  a 
finding  whether  she  died  intestate  or  not;  whether  or  not  she  was  a 
married  woman;  whether  she  is  survived  by  her  husband;  and  if 
property  stands  in  her  name  just  what  her  relation  to  it  is.  Other- 
wise a  suit  to  quiet  title  would  inevitably  arise. 

It  is  surprising,  therefore,  to  find  the  Supreme  Court  of  Idaho, 
in  a  recent  decision,  declaring  that  if  a  wife  predeceases  her  hus- 
band, possessed  of  no  separate  property  but  leaving  community 
property  standing  in  her  name,  she  left  no  estate.  In  Glover  v. 
Brown  ^^  the  husband  has  transferred  to  the  wife  certain  com- 
mimity  land,  and  the  deed  of  transfer  recited  that  the  conveyance 
was  made''  to  her  and  her  heirs  for  her  sole  and  separate  use,  bene- 
fit, and  behoof,  forever."  The  wife  predeceased  the  husband  and 
administration  was  had  upon  her  estate.  The  probate  court  found 
the  land  to  be  conmumity,  and  decreed  it  to  the  husband  as  the 

"  See  §  7834  and  note  65,  supra. 

••  32  Idaho,  436,  184  Pac.  649  (1919).  It  should  be  said,  however,  that  this  case 
was  decided  under  a  different  statute  on  devolution.  Under  the  law  from  1887  to  1907 
the  statute,  §5712,  read  as  follows :  "  Upon  the  death  of  the  wife,  the  entire  community 
property  without  administiation  belongs  to  the  surviving  husband,  except  such  por- 
tion thereof  as  may  have  been  set  apart  to  her,  by  judicial  decree  for  her  support  and 
maintenance,  which  portion  is  subject  to  her  testamentary  disposition,  and  in  the 
absence  of  such  disposition  goes  to  her  descendants  or  heirs,  exclusive  of  her  husband." 
This  statute  was  borrowed  bodily  from  California,  and  under  the  earlier  Idaho  view 
(Hall  V,  Johns,  supra)  the  same  interpretation  as  in  California  would  naturally  be 
given  to  it.  That  view  is  in  fact  the  one  perhaps  unconsciously  followed  by  Moigan, 
C.  J.  Bui  that  view  was  dictum.  The  California  statute  does  not  easily  fit  in  with  the 
view  of  double  ownership,  but  is  not  necessarily  opposed  to  it.  But  the  amendment 
quoted  above  (text,  page  57)  did  not  change  nor  purport  to  change  the  nature  of  the  wife's 
interest,  hence  her  interest  under  this  section  was  a  vested,  legal  title.  Hence  "  belongs 
to"  must  equal  "descends  to  "  or  ''goes  to "  and  is  awkwardly  said  of  the  part  that  he 
already  owned  as  well  as  that  he  inherited.  The  writer  knows  of  only  three  ways  by 
which  the  wife's  interest  could  "belong  to  "  the  husband  on  her  death  (assuming  it  has 
been  proved  that  theie  are  no  estates  by  the  entireties  in  Idaho) :  (a)  he  was  already 
the  owner*  as  in  California;  (b)  he  received  it  by  will;  (c)  he  took  it  as  an  heir.  There 
to  be  no  fourth  way.    The  first  two  ways  being  eliminated,  the  thizd  remains. 
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community  heir  of  his  wife.  After  mortgaging  the  land  the  husband 
became  insane  and  a  guardian  was  appointed  for  him.  The  mort- 
gage was  foreclosed,  but  the  guardian  redeemed  the  land  and  later 
sold  it  at  a  guardian's  sale.  The  appellants  claimed  under  this 
guardian's  sale.  Years  after,  a  minor  child  of  the  spouses  brought 
an  action  to  quiet  title  to  a  one  half  interest  in  this  land,  which 
he  claimed  on  the  groimd  that  the  land  was  separate,  and  not 
community,  thus  making  a  collateral  attack  upon  the  probate 
court's  decree.  The  view  of  Budge,  J.,  who  delivered  the  opinion 
of  the  court,  was  that  the  probate  court  was  wrong  in  its  finding 
that  the  property  was  community,  and  that  such  finding  and  dis- 
tribution based  thereon  was  in  excess  of  the  court's  jurisdiction, 
and  that  this  attack  was  direct  Morgan,  C.  J.,  concurring  in  the 
conclusion,  said: 

"It  is  also  clear,  that  tribunal  did  not  have  jurisdiction  of  the  com- 
munity property  because  U  did  not  belong  to  the  vnfe^s  estate,  but  on  her 
death,  belonged  without  administraiion,  to  the  husband" 

Rice,  J.,  dissenting,  still  held  that  the  probate  court  had  no  juris- 
diction because 

"  The  claim  advanced  by  the  husband  thiU  the  property  was  communiiy 
property  and  belonged  to  him,  not  as  heir  but  as  owner,  is  a  claim  adverse 
to  the  estate  and  presents  a  question  of  which  the  probate  court  had  no 
iusisdiction" 

Judge  Rice  cites  two  California  cases,^^  in  which  it  was  held 
that  on  the  prior  death  of  the  wife  community  property  cannot  be 
inventoried  as  a  part  of  her  estate  and  distributed  to  the  husband, 
because  the  husband's  claim  to  the  property  as  community  is 
adverse  to  the  wife's  estate.  Under  the  California  view  that  the 
husband  is  the  absolute  owner  of  the  community  property!  of 
course  no  other  conclusion  could  be  reached.  But  under  the  Idaho 
theory  of  ownership,  the  property  standing  in  a  deceased  wife's 
name  would  presiunably  be  community  without  a  contrary  recital, 
and  might  be  where  there  was  a  contrary  recital,  and  a  claim  that 
it  is  community  would  not  be  an  adverse  claim.  Or  if  it  is  adverse, 
then  on  the  prior  death  of  the  husband  the  claim  that  property 

^  In  re  Rowland's  Estate,  74  Cai.  523, 16  Pac.  315  (1888);  In  re  Klumpke's  Estate, 
167  Cal.  4x5, 139  Pac.  1062  (i9i4)«  See  also  Plass  v.  Plass,  121  Cal.  x$i,  53  I^*  44^ 
(1898). 
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standing  in  his  name  is  community  would  likewise  be  adverse,  and 

the  probate  court  would  have  no  jurisdiction.  The  result,  that 
probate  courts  do  not  have  jurisdiction  over  the  great  mass  of 
community  property  in  the  state  of  Idaho,  is  probably  sufficient 
to  condemn  this  view.  Rice,  J.,  however,  clearly  points  out  the 
error  of  the  court  in  permitting  a  collateral  attack  on  what  was 
probably  an  erroneous  but  not  void  judgment  of  the  probate  court. 
The  judgment  of  the  probate  court  presupposes  a  finding  of  the 
probative  facts  as  well  as  the  ultimate  character  of  the  property," 
over  which  matters  the  probate  court  has  exclusive  original  juris- 
diction. In  California  the  community  property  is  administered 
with  the  husband's  estate  only,  and  not  with  the  wife's,  because 
he  is  the  owner."  In  Washington  ^  the  community  property  is 
administered  with  the  estate  of  whichever  spouse  dies  first,  the 
interests  of  each  spouse,  as  in  Idaho,  being  equal.  No  question  of 
adverse  claim  has  been  raised  there.  A  like  conclusion  was  reached 
in  an  Arizona  case,^^  the  argument  of  the  court  containing  its  own 
refutation. 

While  it  seems  illogical  that  community  property  under  the 
Idaho  view  should  be  liable  for  the  husband's  separate  obligations, 

^  In  re  Hill's  Estate,  167  Cal.  59,  138  Pac.  690  (1914). 

"  In  re  Young's  Estate,  123  Cal.  337,  55  Pac.  xoii  (1899);  Fennell  v.  Drinkhouse, 
131  Cal.  447,  63  Pac.  734  (1901).  Jurisdiction  of  probate  courts  over  oonununity 
property  estates  will  be  considered  in  a  subsequent  paper. 

"  Ryan  v.  Fetgusson,  3  Wash.  356,  28  Pac.  910  (1891);  In  re  Hill's  Estate,  6  Wash. 
28s,  33  Pac.  585  (1893);  Wiley  v,  Verhaest,  52  Wash.  475,  xco  Pac.  1008  (1909).  In 
Doyle  V.  Langdon,  80  Wash.  175,  141  Pac.  352  (1914),  substantially  the  same  problem 
as  in  Glover  v.  Brown  was  before  the  court,  and  it  was  held  that  where  what  was  prob- 
ably the  wife's  separate  property  was  inventoried  as  community  property,  and  the 
court  90  found,  this  finding  was  conclusive  on  collatezal  attack,  and  there  being  no 
fraud,  the  decree  could  not  be  set  aside.  The  Texas  court  held  similarly  that  a  find- 
ing that  what  was  perhaps  separate  property  of  the  wife  was  community,  was  con- 
clusive in  favor  of  honajide  purchasers  from  the  husband,  Alexander  v.  Barton,  71  S.  W. 
71  (Tex.  Civ.  App.,  1902).  In  Wiley  v.  Verhaest,  supra,  only  the  wife's  one  half  interest 
in  the  community  property  was  administered  upon  her  death. 

'^  FiSralada  v.  Wilson,  19  Ariz.  205,  168  Pac  503  (191 7}.  The  court  observes, 
p.  207:  "When  there  is  a  child  or  children,  instead  of  the  survivor  being  vested  with 
the  entire  community  property,  he  is  vested  with  one  half  only,  and  the  other  half  vests 
io  the  child  or  children  of  the  deceased.  The  same  law  that  gives  immediate  title  to 
the  survivor  in  the  community  property  vests  title  in  the  child  or  children.  It  is  true 
that  one  takes  title  by  virtue  of  survivorahip,  whereas  the  other  takes  as  an  heir,  but 
both  titles  are  referable  to  the  same  statutoiy  provision."  See  In  re  Williams'  Estate 
(supra^  note  55)  the  wife  pays  an  inheritance  tax  only  on  the  deceased  husband's 
share.   See  note  in  Ann.  Cas.  19X3D,  492. 
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yet  that  view  is  preferable  to  one  which  would  permit  his  share  of 
the  community  property  to  be  so  taken.'*  It  is  of  the  very  essence 
of  the  system  that  the  interests  of  the  spouses  should  be  inseverable, 
except  perhaps  by  their  own  volimtary  acts.'* 

The  Texas  or  Trust  Theory 

The  Texas  courts  hold  that  the  interests  of  the  spouses  are 
beneficially  equal  but  the  legal  title  is  in  the  husband,  the  wife's 
interest  being  vested  but  equitable.*^  Yet  if  the  record  title  should 
chance  to  stand  in  the  wife's  name/'  she  is  the  legal  owner  and 
holds  the  husband's  interest  as  a  trustee.  As  a  result  she  can 
convey  a  good  title  to  a  bona  fide  purchaser  even  in  fraud  of  the 
husband.'^  In  Texas  the  husband  has  with  some  exceptions  the 
absolute  power  of  alienation  as  well  as  the  management,  and  this 
statutory  provision  probably  at  first  influenced  the  court's  view  in 

^  It  b  refreshing  to  find  that  the  court  in  Ewald  v.  Huf ton  isupra,  note  54)  did  not 
fall  into  the  error  of  the  Washington  court,  discussed  in  the  cases  dted  in  note  40,  supra. 
The  doctrine  of  bona  fide  purchaser  without  notice  of  the  community  relationship  was 
urged  upon  the  court  and  the  Washington  and  Texas  cases  dted.  The  Texas  cases, 
while  correct  under  the  Texas  theory,  could  not  be  followed  in  Idaho. 

"  Blum  V.  Rogers,.  9  S.  W.  595  (Tex.,  1888);  Johnson  v.  Johnson,  24  Cal.  App. 
Dec.  407,  164  Pac.  421  (1917);  Noel  9.  Clark,  60  S.  W.  256  (Tex.  Civ.  App.,  1901); 
Tcague  v,  Lindsey,  31  Tex.  Civ.  App.  161,  71  S.  W.  573  (1903);  Sharp  v.  Loupe,  52 
Pac.  134  (Cal.,  1898);  Rawlins  v.  Giddens,  5  So.  501  (La.,  1894). 

77  Bumham  v.  Hardy  Oil  Co.,  108  Tex.  555,  195  S.  W.  1139  (191 7);  see  also  124 
S.  W.  221,  147  S.  W.  330.  See  also  advance  sheets  of  the  opinions  of  the  Attorney 
General,  Sept.  10,  1920,  at  page  298,  holding  that  in  Texas  husband  and  wife  in 
rendering  separate  income-tax  returns  may  each  report  as  gross  income  one  half  the 
total  income  from  community  property. 

7*  Houston  Oil  Co.  v.  Choate,  232  S.  W.  285  (Tex.  Com.  App.,  192 1);  Mitchell  v. 
Schofield,  Z06  Tex.  512, 171  S.  W.  11 21  (1915).  In  California,  however,  if  commimity 
property  stands  in  the  wife's  name,  the  husband  is  still  the  legal  and  not  merely 
equitable  owner  of  the  whole.  Mitchell  v.  Moses,  13  Cal.  App.  Dec.  75,  117  Pac.  685 
(1911). 

^*  See  among  others,  Zimpelman  v.  Robb,  53  Tex.  274  (1880);  Edwards  v.  Brown,  68, 
Tex.  329,  4  S.  W.  380,  5  S.  W.  87  (1887);  Bumham  v.  Hardy  Oil  Co.,  supra,  note  77; 
Kirby  Limiber  Co.  v.  Smith,  185  S.  W.  1068  (Tex.  Civ.  App.,  1916) ;  Johnson  v.  Master- 
son  Iir.  Co.,  217  S.  W.  407  (Tex.  Civ.  App.,  1920);  Hill  v.  Moore,  62  Tex.  610  (1884); 
Patty  V,  Middleton,  8a  Tex.  586, 17  S.  W.  909  (1892);  Pouncey  v.  May,  76  Tex.  565, 
13  S.  W.  383  (1890);  Randolph  v.  Junker,  21  S.  W.  551  (Tex.  Civ.  App.,  1892);  where, 
however,  there  was  notice  and  the  rule  held  not  to  apply.  Mangum  v.  White,  16 
Tex.  Civ.  App.  254,  41  S.  W.  80  (1897);  Denett  v,  Britton,  35  Tex.  Qv.  App.  80, 
80  S.  W.  56a  (1904).  But  a  quitclaim  conveyance  does  not  protect  a  bona  fide 
purchaser,  Gallup,  9.  Huling,  241  Fed.  858  (1917). 
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respect  to  the  difiference  in  the  nature  of  the  interest  of  the  two 
spouses.  The  cases,  therefore,  from  this  state  should  have  no  appli- 
cation in  Idaho  and  Washington,  and  as  above  observed  such  power 
is  expressly  denied  in  Idaho.*®  In  Washington,  however,  the  court 
seems  to  hold  some  such  view  as  this,  though  this  doctrine  was  not 
applied  in  Adams  v.  Black,^  where  the  spouses  were  cohabiting,  the 
purchaser  from  the  husband  having  no  notice  of  the  latter's  mar- 
riage. But  it  does  seem  to  be  followed  to  some  extent  in  Washing- 
ton in  cases  where  the  spouses  do  not  cohabit  and  the  general 
public  has  no  notice  of  the  relationship.  This  Texas  doctrine  of  the 
rights  of  a  bona  fide  purchaser  is  now  statutory  in  Washington.^ 

The  Texas  court  has  not  alwa3rs  been  consistent  in  the  expres- 
sion of  this  proposition  that  the  husband  is  trustee  for  the  com- 
munity, though  substantially  consistent  in  the  application  of  it. 
It  has  sometimes  been  said  that  the  interests  of  the  spouses  were 
in  all  respects  equal,  but  it  has  finally  been  settled  the  other  way." 

It  seems  probable  that  Louisiana  adopts  the  Texas  theory^ 
more  nearly  than  that  of  any  other  state,  although  expressions  may 
be  found  which  point  to  the  California,^  the  Washington,^  and 
the  Idaho  ^  views.  It  seems  clear,  however,  that  the  interest  of 
the  wife  in  Louisiana  is  vested,  and  that  on  her  one  half  she  does 
not  pay  an  inheritance  tax.**  The  husband  cannot  alienate  in 
fraud  of  the  wife,  but  he  has  the  power  of  alienation. 

■*  Ewald  V,  Hufton,  see  note  54,  supra,        *  6  Wash.  528,  33  Pac.  1074  (1893). 

"  See  supra,  note  46.  C/.  California  Civ.  Code,  §  172  a. 

**  See  cases  dted  in  Bumham  v.  Hardy  Oil  Co.,  supra^  note  77,  which  latter  case 
finally  determines  that  the  wife's  interest  is  equitable  only. 

**  Succession  of  McCloskey,  144  La.  438,  80  So.  650  (1919) ;  Beck  v.  Natalie  OQ 
Co.,  143  La.  154,  78  So.  430  (1918);  Succession  of  Marsal,  118  La.  212,  42  So.  778 
(1907);  Dixon  9.  Dixon's  Ex'rs.,  4  La.  188  (1832);  Succession  of  Teller,  49  La.  Ann. 
281,  21  So.  265  (1897);  Baker's  Succession,  129  La.  74,  55  So.  714  (1911).  In  Curtis' 
Succession,  10  La.  Ann.  662  (1855)  it  was  said  that  a  negotiable  paper  given  by  the 
husband  for  his  individual  debts  may,  unless  acquired  after  maturity,  or  with  notice, 
be  enforced  against  the  community  property.  Mr.  McKay  does  not  agree  with  this; 
see  McKay,  Communety  Pkofekty,  §  288. 

*  Guice  V.  LawrencQ.  2  La.  Ann.  226  (1847);  Succession  of  Boyer,  36  La.  Ann.  506 
(1884);  Luria  9.  Cote  Blanche  Co.,  114  La.  385,  38  So.  279  (1905);  Peck  9.  Board  of 
Directors,  137  La.  334,  68  So,  629  (1915). 

*  Fletcher  v.  Hodges,  145  La.  927,  83  So.  194  (1919);  Garlick  v.  Dalbey,  147  La. 
18,  84  So.  441  (1920). 

"  Dixon  V.  Dixon's  Ex'rs,  see  supra,  note  84. 

*  Succession  of  Marsal,  1 18  La.  21 2, 42  So.  778  (1907).  Where  the  wife  bequeaths 
to  her  husband  her  one  half  interest  in  the  community  property,  the  husband  must 
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The  Nature  op  Community  Ownership 

The  problem  of  ^hat  community  ownership  is,  it  should  be 
recalled,  is  being  examined  here  with  reference  only  to  the  eight 
states  of  the  United  States  which  purport  to  adopt  the  system, 
and  which  have  been  influenced  naturally,  in  the  way  they  look 
upon  the  system,  by  common-law  notions. 

What  is,  then,  the  nature  of  the  ownership  of  community  prop- 
erty? With  the  diversity  of  views  outlined  above,  is  it  possible 
to  generalize? 

First,  we  observe  that  in  all  the  states  but  California  the  wife 
has  at  least  a  beneficial  interest  equal  to  the  husband's.  California 
holds  that  the  husband  is  the  owner,  not  really  because  he  has  a 
larger  equitable  right  in  it,  but  because  of  a  statute  which  provides 
that  where  a  person  Jhas  absolute  power  of  dominion  over  property 
he  is  the  owner,^^  thus  confusing,  as  Mr.  Justice  Holmes  suggests, 
agency  with  dominium.^  When  such  power  was  gradually  en- 
croached upon  by  statute  the  dominium  was  thought  to  continue  as 
before.  Thus  the  agency  gave  rise  to  the  dominium,  but  the  revo- 
cation of  the  agency  did  not  alter  the  dominium.  So  in  California 
one  may  say,  using  Louisiana  terms,  that  the  wife  is  a  forced  heir 
of  the  husband  in  respect  to  one  half  of  the  community  property  if 
she  survives  him.  If  she  is  divorced,  an  equal  division  should  be 
made,  and  if  none  is  made  they  become  equal  tenants  in  common." 
Even  while  he  had  the  absolute  power  of  alienation  he  could  not 
alienate  for  the  purpose  of  defrauding  Jier.^  If  this  makes  her  a 
mere  heir  and  if  she  has  a  mere  expectancy  it  is  of  a  kind  not  known 
to  the  common  law. 

There  are  some  respects  in  which  this  community  of  spouses 
resembles  in  its  proprietary  aspects,  respectively,  a  partnership  and 
a  corporation.  And  to  use  feudal  terms,  this  estate  in  lands  bears 
resemblances  also  to  a  tenancy  by  the  entirety,  a  joint  tenancy, 

pay  an  inheritance  tax.  Succession  of  May,  120  La.  691, 45  So.  551  (1908).  The  view 
herein  expressed  is  the  opinion  of  Attorney  General  Pahner  also,  who  in  the  advance 
sheets  of  his  opinion  of  February  26, 192 1 ,  at  page  435,  classes  Louisiana  with  the  states 
where  the  wife  has  a  vested  interest,  rather  than  with  California. 

'*  Spreckels  v.  Spreckels,  116  Cal.  339, 48  Pac..228  (1897). 

*^  Amett  9.  Reade,  see  supra,  note  28. 

•'  Harvey  v.  Pocock,  92  Wash.  625,  159  Pac.  771  (1916);  Johnson  v.  Gamer,  233 
Fed.  756  (1916);  Jones  ».  Frazier,  201  S.  W.  445  (Tex.  Civ.  App.,  1918). 

**  Smith  9.  Smith,  see  note  6,  supra. 
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and  a  tenancy  in  common.  Jji  Holyoke  v.  Jackson  ^  the  com- 
munity is  likened  to  and  contrasted  with  a  commercial  partnership: 
It  is  like  a  partnership  in  that  some  property  from  one  or  both 
forms  a  common  stock  which  bears  the  losses  and  receives  the  profits 
and  is  liable  for  the  common  debts;  but  imlike  in  that  no  regard  is 
paid  to  the  proportionate  contribution,  service,  or  business  fidelity; 
that  each  is  incapable  of  disposing  of  his  or  her  interest;  both  are 
powerless  to  escape  the  relationship,  to  vary  its  terms,  or  to  dis- 
tribute  its  assets  or  profits.  In  fixity  of  constitution  it  resembles  a 
corporation;  also  it  is  originated  by  the  state  and  its  powers  and 
liabilities  are  ordained  by  statute.  The  proprietary  interests  of  the 
spouses  are  not  merely  united  but  unified;  not  mixed  or  blent,  but 
identical.  It  is  sui  generis  a,  creature  of  the  statute.  Management 
and  disposition  may  be  vested  in  one  or  both,  but  that  does  not 
affect  the  proprietary  interests,  and  the  legislature  may  change  such 
power  at  will.  It  is  believed  by  the  writer  that  this  statement 
by  the  Washington  court  is  a  substantially  accurate  description  of 
the  legal  concept  of  the  community  of  husband  and  wife. 

In  LaTourette  v.  LaTourette^  the  Arizona  court  declares  that 
by  virtue  of  the  statute  giving  the  whole  of  the  community  property 
to  the  survivor  on  the  death  of  either,  intestate,  the  community 
estate  is  like  an  estate  by  the  entirety.  This  seems  to  be  a  mis- 
take. It  is  like  that  only  in  the  respect  that  its  existence  depends  on 
marriage.  It  is  true  imder  a  statute  like  Idaho's  that  the  deceased's 
share  goes  to  the  siuvivor,  but  it  goes  by  inheritance  and  not  by  the 
fact  of  survivorship  simply.    The  court  proceeds: 

''In  this  aspect  of  the  community  relationship  the  husband  and  wife 
may  be  considered  as  one,  owning  the  property  during  the  existence  of 
the  marriage  with  the  unities  of  time,  title,  and  interest  and  possession 
present,  and  at  the  death  of  one  the  survivor  takes  all.  So,  in  tenancy 
by  the  entirety,  each  one  may  be  regarded  as  owning  all  the  property 
with  the  unities  of  person,  time,  title,  interest,  and  possession  with  a 
survivorship.  A  conveyance  of  real  and  personal  property  to  a  husband 
and  his  wife  makes  them  owners  by  the  entirety  at  common  law.  They 
are  not  seised  as  joint  tenants  per  tout  et  per  my,  but  by  the  entirety  per 
tout  et  non  per  my.   But  under  the  statute  also,  if  the  deceased  have  a  child 


"  3  Pac.  841  (Wash.,  1882). 
••  See  note  55,  supra. 
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or  chOdren,  the  survivor  is  entitled  to  his  or  her  one-half  of  the  property, 
andtheotherhalf  passes  to  the  child  or  children  of  the  deceased.  Inthis 
latter  feature  of  the  statute  there  is  no  right  of  survivorship,  and,  except 
that  of  possession,  the  unities  are  lacking,  thus  resembling  a  tenancy  in 
common." 

The  mistake  herein  made  has  already  been  pointed  out,  namely, 
that  the  survivor  does  not  take  the  deceased's  share  by  mere  sur- 
vivorship. That  question  how  the  survivor  takes  will  be  squarely 
faced  when  such  surviving  spouse  is  called  upon  to  pay  an  inherit- 
ance tax,  or  when  the  deceased  leaves  debts  but  no  separate  estate. 
In  fact,  save  for  the  necessity  of  marriage,  the  interests  are  more 
like  those  in  joint  tenancy  where  the  parties  are  seized  per  UnU  el 
per  my,  the  survivor  having  a,  jus  accrescendi  not  found  in  a  tenancy 
by  the  entirety.  It  is  believed,  however,  that  they  are  seized  per 
my  et  nan  per  UnU,  as  in  tenancies  in  conmion.  Two  limitations 
upon  estates  by  the  entireties,^  viz.,  the  fact  that  there  is  no  power 
to  alienate  so  as  to  cut  off  survivorship,  and  the  fact  that  such 
survivorship  (if  it  exist)  cannot  be  cut  off  under  execution  against 
the  husband,  do  not  necessarily  exist  in  the  case  of  conmiunity 
tenancy,  and  in  fact  in  several  states  do  not  exist. 

This  insistence  that  the  conmiunity  arising  between  husband  and 
wife,  including  their  proprietary  interests,  is  a  thing  sui  generis 
and  not  a  blend  of  conmion-law  conceptions,  is  not  mere  quibbling, 
and  the  difference  is  often  of  great  importance,  especially  with 
reference  to  separate  obligations,  probate  and  administration,  and 
mheritance  tax.  It  seems  difficult  for  the  courts  to  divest  them- 
selves wholly  of  the  conmion  way  of  regarding  estates.  Naturally 
the  courts  of  the  various  states  know  each  its  own  theory  better 
than  it  knows  the  theory  of  the  others,  but  the  importance  of 
understanding  the  theory  which  obtains  in  a  different  jurisdiction, 
when  the  decisions  therefrom  are  being  cited,  seems  to  be  great, 
particularly  where  the  case  is  cited  for  application  by  analogy  or  in 
collateral  matters. 

The  entity  theory  adopted  in  Washington  seems  sound  and  to 
lead  most  nearly  to  equality  between  the  spouses.  What  the  social 
effects  have  been,  whether  litigation  has  increased  or  decreased, 
whether  the  social  interest  in  the  satisfaction  of  obligations  has 


*  See  I  TtFFANY^  Real  Pkopexty,  2  ed.,  §  194. 
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been  affected,  cannot  be  accurately  gauged  at  this  time.  The  rights 
of  the  husband's  creditors  and  the  rights  of  the  wife,  so  frequently 
in  conflict,  seem  to  find  imder  this  view  a  satisfactory  solution,  and 
dependence  of  the  wife  is  replaced  with  conjugal  interdependence. 

Alvin  E.  Evans. 

Law  School,  Univebsxty  of  Idaho. 
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Judicial  Discretion  in  the  Law  of  Torts.  —  We  need,  says  Dean 
Pound,  a  movement  "for  the  adjustment  of  principles  and  doctrines  to 
the  human  conditions  they  are  to  govern  raUier  than  to  assumed  first 
principles;  for  putting  the  human  factor  in  the  central  place,  and  rele- 
gating logic  to  its  true  position  as  an  instrument."^  Nowhere  is  this 
more  true  than  in  that  most  human  department  of  legal  relations  —  the 
law  of  torts.  Nowhere  is  it  more  true  than  when  we  are  dealing  with  the 
relation  between  the  occupier  of  land  and  the  category  of  persons  called 
trespassers  —  that  rather  inferior  breed  of  outlaws*  who  have  only 
lately  come  to  be  recognized  as  human  beings.*  Yet  in  few  instances  have 
the  courts  been  more  slow  to  recognize  the  danger  of  destroying  principles 
with  syllogisms. 

A  springboard,  attached  at  its  base  to  the  property  of  the  New  York 
Central  Railroad  Company,  extended  out  more  than  seven  feet  over  the 
waters  of  the  Harlem  River,  a  public  watercourse.  A  boy,  swimming  in 
the  river,  climbed  upon  the  springboard  and  stood  at  its  end,  prepared 
to  dive.   Through  lack  of  ordinary  care  on  the  part  of  the  railroad,  a  pole 

*  Roscoe  Pound,  *' Mechanical  Jurisprudence,"  8  Col.  L.  Rev.  605,  609. 

s  This  statement  should  not,  of  course,  be  taken  too  strictly.  Much  talk  of  the 
sort  has,  however,  led  a  court  naively  to  deny  that  the  trespasser  is  an  outlaw.  See 
Brooks  V.  Pittsburgh,  etc.  R.  R.  Co.,  158  Ind.  62,  69,  62  N.  E.  694,  696  (1902). 

»  For  a  concise  and  accurate  statement  of  the  law  regarding  the  duty  of  an  occupier 
to  trespassers — which  has  not  changed  materially  in  the  quarter-century  since  the 
statement  was  made — see  Jeremiah  Smith,  "Liability  of  Landowners  to  Children 
Entering  Without  Permission,"  11  Harv.  L.  Rev.  349"3S0- 
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supporting  high-tension  electric  wires  on  its  property  gave  way;  the 
failiiig  wires  struck  the  boy  and  swept  him  to  his  death  in  the  waters 
below.  The  New  York  Court  of  Appeals  allowed  the  proper  parties  to 
recover  for  a  negligent  killing.^  Judge  Cardozo  wrote  a  brilliancy  human 
opinion.    Three  judges  dissented. 

Now  here  is  a  case  which,  if  decided  in  the  usual  way  upon  "assumed 
first  principles/'  would  present  an  opportimity  for  many  of  the  extreme 
niceties  of  judicial  logic.  Was  this  board  such  a  part  of  the  railroad's 
property  that  it  might  maintain  an  action  of  trespass  quare  clausumf re- 
git against  the  boy  for  treading  upon  it?  The  better  view  seems  to  be  the 
negative  —  that  such  encroachments  as  this  springboard  upon  public 
property  may  be  treated  either  as  disseisin,  so  as  to  give  the  encroaching 
owner  possession,  or  as  mere  trespass;  but  that  the  election  is  with  the 
state.^  Here  is  one  ground  upon  which  the  case  might  have  gone  — 
that  the  railroad  was  not  so  in  possession  of  the  property  as  to  constitute 
the  boy  a  trespasser.  But  passing  over  that,  —  was  not  the  defendant 
liable  on  the  principle  that  one  who  negligently  maintains  in  a  dangerous 
condition  premises  adjacent  to  a  public  highway  (such  as  this  water- 
course) is  liable  for  injuries  caused  thereby  to  persons  using  the  highway? 
This  is  a  principle  which  seems  well  fixed  in  the  law,*  but  which  in  its 
application  leads  to  many  complications.^  Traced  through  its  mazes, 
this  might  provide  another  ground  upon  which  to  rest  the  case.  Then, 
if  we  assume  the  boy  to  be  a  trespasser,  we  must  ask  whether  he  was 
killed  by  the  falling  wires  negligently  maintained  as  a  dangerous  condition 
of  the  premises,'  or  by  the  electric  current  passing  though  the  wires  as  an 
active  course  of  conduct.  If  the  latter  is  true,  it  leads  us  into  the  whole 
mass  of  dispute  over  perceived  and  unperceived,  anticipated  and  unantici- 
pated trespassers,  and  the  complex  deductions  from  these  strict  cate- 
gories.* We  might  even  remand  the  case  to  determine  whether  the 
wires  touched  the  boy  after  he  left  the  springboard  —  i.  c,  whether  they 
struck  him  when  he  was  not  technically  a  trespasser! 

But  the  majority  opinion  will  have  none  of  this.  Judge  Cardozo 
sweeps  away  all  deductive  tangles.  •  He  cannot  see  the  difference  between 
the  relation  of  this  human  being  to  this  corporation  when  he  is  a  technical 

*  Hynes  v.  New  York  Central  R.  R.  Co.,  131  N.  E.  898  (N.  Y.,  1921).  See  Recent 
Cases,  tn/ro,  p.  94. 

»  McCourt  V,  Eckstein,  22  Wis.  153  (1867);  Butler  v.  Telephone  Co.,  186  N.  Y. 
4S6,  79  N.  E.  716  (1906);  Murphy  v.  Bolger,  60  Vt.  723  (1888). 

•  Beck  V,  Carter,  68  N.  Y.  283  (1877);  Chickering  v.  Thompson,  76  N.  H.  311, 
8a  Ad.  839  (1912);  Hutson  r.  King,  95  Ga.  271,  22  S.  E.  615  (1895). 

'  Thus  there  is,  it  seems,  no  liabUity  when  the  traveller  wanders  from  the  path 
intentionally  or  unnecessarily.  Lorenzo  v.  Wirth,  170  Mass.  596, 49  N.  E.  loio  (1898) ; 
Johnson  v.  Laundry  Co.,  122  Ky.  369,92  S.  W.^30  (1906).  Or  when  a  person  ap- 
proaches the  dangerous  spot  from  another  direction  than  from  the  road.  Dobbins  v. 
Missouri  K.  &  T.  Ry.  Co.,  91  Tex.  60, 41  S.  W.  62  (1897).  Some  wooden  courts  have 
run  up  against  a  logical  difficulty  in  tliis  subdivision,  and  have  refused  to  allow  re- 
covery unless  "it  be  conceded  that  because  of  the  nearness  of  this  stairway  to  the 
sidewalk,  the  plaintiff  might  be  injured  by  it  without  becoming  a  trespasser  on  the 
defendant's  property!"  Collins  v.  Decker,  120  App.  Div.  645,  10s  N.  Y.  Supp.  357, 
359  (1907);  Sheehim  9.  Bailey  Building  Co.,  42  Wash.  535,  85  Pac.  44  (1906).  Cf. 
Beck  9.  Carter,  note  6,  supra, 

'  Tlie  general  rule  is  that  a  trespasser  takes  the  risk  of  the  condition  of  the  piemises. 
Laiy  9.  Cleveland  R.  Co.,  78  Ind.  323  (1881). 

»  See  note  3,  supra. 
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trespasser  with  his  feet  upon  the  springboard,  and  when  he  is  immersed  in 
the  public  river  immediately  below,  or  is  even  clutching  the  board  with 
his  hands,  or  when  he  is  a  few  inches  in  space  above  it,  jumping  through 
the  air.  " Rights  and  duties  in  systems  of  living  law,"  he  says,  "are  not 
built  upon  such  quicksands."^® 

Now  this  smacks  strongly  of  the  capricious  personal  brand  of  justice 
dispensed  by  an  Oriental  monarch,  and  therein  lies  its  danger.  But 
somewhat  of  this  discretionary  element  must  be  injected  into  our  juris- 
prudence if  we  are  to  escape  an  absolutely  mechanical  system  of  law. 
For  no  matter  how  wide  or  how  narrow  we  make  our  categories,  there 
will  always  be  borderline  cases  which  fit  into  more  than  one  of  them."  It 
is  here  that  set  rules  must  be  abandoned  and  resort  must  be  had  to  the 
fundamental  interests  that  he  behind  them.  It  is  in  weighing  and 
balancing  these  interests  that  the  discretionary  element  must  enter. 
When  rules  conflict  and  collide,  judges  must  have  regard  for  ''the  human 
conditions  they  are  to  govern." 

The  decision  in  this  case  does  not  establish  any  new  principle  in  the  law 
of  torts.  In  future  citations  it  will  probably  bie  resolved  upon  either  of 
the  first  two  points  mentioned  in  analyzing  it.  But  it  does  represent  a 
distinctly  new  spirit  in  judicial  method  —  a  spirit  which  will  refuse  to 
uphold  abstract  categories  and  formal  deductions  to  the  detriment  of 
individual  and  social  interests;  a  spirit  which  will  ''relegate  logic  to  its 
true  position  as  an  instrument." 


Excises  as  Property  Taxes. —  Many  state  constitutions  provide 
that  all  property  shall  be  taxed  uniformly  in  proportion  to  value.*  These 
provisions  are  often  held  to  prevent  even  a  difference  in  the  rate  of  taxa- 
tion between  realty  and  personalty,^  and  certainly  do  not  allow  a  single 
article  to  be  selected  for  a  general  tax  at  a  higher  rate.'  At  the  same 
time,  practical  considerations  make  it  desirable  that  property  taxes 

^^  See  Hynes  v.  New  York  Central  R.  R.  Co.,  supra,  note  4,  at  p.  8^. 

^^  Judge  Cardozo's  opinion  concludes:  "  There  are  times  when  there  is  little  trouble 
in  marking  off  the  field  of  exemption  and  immunity  from  that  of  liability  and  duty.  Here 
structures  and  ways  are  so  united  and  commingled,  superimposed  upon  each  other, 
that  the  fields  are  brought  together.  In  such  circumstances  there  is  little  help  in  pur- 
suing general  maxims  to  ultimate  conclusions.  They  have  been  framed  alio  intuilo. 
They  must  be  reformulated  and  readapted  to  meet  exceptional  conditions.  Rules 
appropriate  to  spheres  which  are  conceived  of  as  separate  and  distinct  cannot  be 
enforced  when  the  spheres  become  concentric  There  must  be  readjustment  or  col- 
Usion.  In  one  sense,  and  that  a  highly  technical  and  artificial  one,  the  diver  at  the  end 
of  the  springboard  is  an  intruder  on  the  adjoining  lands.  In  another  sense,  and  one 
that  realists  will  accept  more  readily,  he  is  still  in  public  waters  in  the  exercise  of  public 
rights.  The  law  must  say  whether  it  will  subject  him  to  the  rule  of  one  field  or  of  the 
other,  of  this  sphere  or  of  that.  We  think  that  considerations  of  analogy,  of  conven- 
ience, of  policy,  and  of  justice,  exclude  him  from  the  field  of  the  defendant's  immunity 
and  exemption  and  place  him  in  the  field  of  liability  and  duty.''  Hynes  v.  New  York 
Central  R.  R.  Co.,  supra,  note  4,  at  p.  900. 

*  See  X  CooLEY,  Taxation,  3  ed.,  274;  Judson,  Taxation,  2  ed.,  §  503,  and  pp. 
769  et  seq. 

'  Savannah  v.  Weed,  84  Ga.  683, 11  S.  £.  235  (1890).  See  First  National  Bank  v. 
Holmes,  246  III.  362,  369,  92  N.  E.  893,  895  (1910). 

'  Thompson  v,  Kreutzer,  112  Miss.  165,  72  So.  891  (19x6);  State  v.  Cumberland  & 
Pennsylvania  R.  R.  Co.,  40  Md.  22  (1873). 
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should  not  be  universal  in  scope.  *  The  constitutional  provisions  referred 
to  do  not  prevent  the  imposition  of  excise  taxes  upon  selected  classes  of 
persons.^  It  is  therefore  not  surprising  to  find  efiForts,  more  or  less 
unconscious,  to  effect  what  is  in  substance  a  property  tax  in  the  guise  of 
an  exdse.* 

A  property  tax  is  one  imposed  periodically  upon  the  property  itself. 
Its  true  nature  is  shown  by  the  fact  that  it  can  be  imposed  upon  property 
belonging  to  non-residents/  although  mere  ownership  of  property  within 
a  sovereign's  jurisdiction  gives  no  personal  jurisdiction.'  On  the  other 
hand  an  excise  is  a  personal  tax  imposed  for  any  act,  or  exercise  of  a 
privilege,  or  occupation.  It  woidd  seem  to  follow  that  a  different  rate 
of  taxation  coidd  be  imposed  upon  different  property  merely  by  making 
the  tax  a  personal  one  graduated  upon  the  amount  of  a  certain  sort  of 
property  owned,  as,  for  example,  a  tax  upon  the  privilege  of  ownership. 
But  it  is  generally  agreed  that  the  constitutional  provisions  apply  not 
only  to  property  taxes  which  are  called  such,  but  also  to  purported 
exdses  whose  effect  in  substance  is  to  tax  the  property. 

A  tax  on  property  is  necessarily  a  charge  upon  the  assets  of  the  owner 
at  the  time  assessment  is  made,  and  not  a  charge  upon  the  assets  of  any 
one  else  at  that  time.  In  other  words,  the  effect  of  an  admitted  property 
tax  as  to  a  particular  individual  is  that  it  is  certain  to  be  imposed  if  he 
owns  property  when  the  assessment  is  made,  and  certain  not  to  be 
imposed  if  he  does  not  then  own  the  property.  A  personal  tax  which  has 
a  similar  effect  is  dearly  in  substance  a  property  tax.  Thus  a  tax  levied 
upon  the  occupation  of  owning  particular  kinds  of  land  is  unconstitutional.* 
And  the  same  is  true  of  a  tax  upon  the  privil^e  merely  of  keeping 
a  certain  sort  of  property.^*  Conversely,  if  the  tax  is  sure  to  be  imposed 
upon  a  particular  person  although  the  property  on  which  it  is  claimed 

^  See  Wells,  Theoky  and  Practice  of  Taxation,  628;  Nxw  Youc  Coioas- 
sioNEJts  TO  Revise  Taxes,  Second  Report,  9  ei  seq. 

*  Sute  9.  Guilbert,  70  Ohio  St.  aag,  71  N.  £.  636  (1904) ;  Salt  Lake  Oty  v.  Chxisten- 
tOQ  Co.,  34  Utah,  38, 95  Pac.  523  (1908);  Glasgow  v.  Rowse,  43  Mo.  479  (1869). 

*  The  Fedezal  courts  follow  the  decisions  of  the  local  courts.  Dawson  v.  Kentucky 
Distilleries  Co.,  41  Sup.  Ct.  27a  (1921);  Biown-Forman  Co.  9.  ELentucky,  217  U.  S. 
563  (19 10). 

'  Mills  V.  Thornton,  26  IIL  300  (i86x);  People  ex  rd.  Cook  9.  Dunckd,  69  Misc. 
361,  125  N.  Y.  Supp.  385  (1910).  See  Joseph  H.  Beale,  "Jurisdiction  to  Tax,''  32 
Harv.  L.  Rev.  587,  593.  In  such  cases  the  enforcement  of  the  tax  must  be  in  rem. 
Dewey  9.  Des  Moines,  173  U.  S.  193  (1899);  Matter  of  Maltbie  9.  Lopsitz  Mills  Co., 
223  N.  Y.  227,  X19  N.  E.  388  (1918). 

*  Pennoyer  9.  Nefif,  95  U.  S.  714  (1877). 

*  Thompson  9.  Kreutzer,  112  Miss.  165,  72  So.  891  (19 16).  Contra^  Producers'  Ofl 
Co.  9.  Stephens,  44  Tex.  Civ.  App.  327,  99  S.  W.  157  (1907).  In  an  early  case  the 
United  States  Supreme  Court  held  that  a  Federal  tax  upon  the  keq>ing  of  pleasiue 
carriages  was  not  a  "direct"  tax.  Hylton  9.  United  States,  3  Dall.  (U.  S.)  171  (1796). 
The  decision  might  be  rested  on  the  ground  that  at  that  time  it  was  thought  that  only 
taxes  on  land,  and  capitation  taxes,  were  "direct."  See  Hamilton's  argument,  8 
Hamilton,  Wores,  Lodge  ed.,  378.  But  the  same  court  has  now  held  that  a  Federal 
tax  imon  personalty  must  be  apportioned.  Pierce  9.  United  States^  232  U.  S.  290 
(1914)-  Any  decision  that  a  Federal  tax  does  not  constitute  a  "ducct"  tax  must 
therefore  be  le^^ed  as  an  authority  that  it  is  not  a  property  tax.  On  this  groimd 
it  was  held  that  a  Federal  tax  upon  the  use  of  yachts  could  not  be  imposed  upon  one 
whose  use  consisted  only  in  ownership.  Pierce  9.  United  States,  supra^  reversing 
United  States  9.  Billings,  190  Fed.  359  (S.  D.  N.  Y.  1911), 

M  Johnston  9.  Macon,  62  Ga.  645  (1879). 
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to  be  laid  is  no  longer  his,  it  is  clearly  an  excise.  A  transfer  or  sales  tax 
is  therefore,  in  substance  as  well  as  form,  an  excise  tax.^^ 

Logically,  a  tax  which  does  not  come  within  the  above  classification 
may  or  may  not  be  substantiaUy  a  property  tax.  The  line  seems  to  be 
drawn  by  considering  a  tax  as  on  property  when  its  payment  is  a  pre- 
requisite of  making  any  possible  use,  but  not  otherwise.  In  the  border- 
line cases,  it  will  take  the  f onn  of  taxing  either  an  occupation  as  such,  or  a 
use  as  such.  In  operation  eveiy  tax  on  an  occupation  involves  taxing 
some  use  of  property,  and  often  of  taxing  the  only  practical  use.  A  tax 
on  the  occupation  of  manufacturing  is  an  excise,^  but  machineiy  could 
be  used  for  little  else.  This  result  must  be  sustained;  such  a  tax  has 
always  been  considered  a  t3^ical  excise.  No  constitutional  provision 
could  ever  have  been  intended  to  prohibit  such  a  tax.  Indeed,  many 
constitutions  provide  explicitly  for  a  tax  upon  occupations.^ 

The  same  principles  apply  to  the  taxation  of  a  use  as  such.  Beneficial 
use  may  be  practically  prohibited  by  a  valid  excise.^*  Despite  judicial 
statements  to  the  contrary,^  it  seems  that  even  one  so  fundamental  as 
that  of  deriving  income  may  be  taxed  without  taxing  the  property  from 
which  the  income  is  derived.^*  This  follows  from  the  fact  that  income 
from  foreign  property  may  be  taxed,^^  since  it  is  dear  that  a  sovereign 
cannot  impose  a  property  tax  on  property  beyond  the  jurisdiction.^^  If, 
however,  the  tax  statute  means  an  absolute  prohibition  of  use  unless  the 
tax  is  paid,  the  limit  is  considered  reached.    Thus  a  tax  upon  the  gross 

"-  Thomas  v.  United  States,  192  U.  S.  363  (1903);  People  ex  rd.  Hatch  v.  Reardon, 
184  N.  Y.  431,  77  N.  £.  970  (1906),  aff'd  Hatch  v,  Reardon,  204  U.  S.  152  (1907); 
Kurth  V.  State,  86  Tenn.  134,  5  S.  W.  593  (1887).  But  see  Livingston  v,  Albany,  41 
Ga.  21  (1870). 

"  Strater  Bros.  Tobacco  Co.  v.  Commonwealth,  117  Ky.  604,  78  S.  W.  871  (1904); 
Spreckles  Sugar  Refining  Co.  v.  McLain,  109  Fed.  76  (£.  D.  Pa.,  1901),  reversed  (on 
another  point)  192  U.  S.  397  (1901).  There  are  a  great  number  of  cases  sustaining, 
as  excises,  taxes  on  the  use  of  property.  See  Atlanta  National  Association  v.  Stewart, 
109  Ga.  80,  35  S.  E.  73  (1900);  Newton  v.  Atchison,  31  Kan.  151,  i  Pac.  288  (1883); 
Clark  V.  Titusville,  184  U.  S.  329  (1902).  The  limits  of  an  occupation  may  be  fixed 
by  the  aggregate  amount  of  Business  done.  Commonwealth  v.  Hazel,  155  Ky.  30, 
159  S.  W.  673  (1913)- 

"  See,  e.g.,  Constitution,  KIentucky,  §  181.  The  occupation  must  be  for 
profit  to  be  taxable  as  such.    Tarde  v,  Benseman,  31  Tex.  277  (1868). 

^*  Driving  automobile  on  public  way:  Kane  v.  State,  81  N.  J.  L.  594,  80  Atl.  453 
(19x1);  Commonwealth  v.  Boyd,  188  Mass.  79,  74  N.  E.  255  (1905);  Terre  Haute  v. 
Kersey,  159  Ind.  300,  64  N.  E.  469  (1902).  Keeping  dogs:  Longyear  v.  Buck,  83 
Mich.  236,  47  N.  W.  234  (1890);  Mowery  v.  Salisbury,  82  N.  C.  175  (1880). 

^*  See  Pollock  v.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  429,  581  (1895);  Opinion 
of  the  Justices,  220  Mass.  613,  624,  108  N.  E.  570,  574  (1915). 

^*  An  income  tax  is  in  reality  a  property  tax  upon  the  income,  as  is  shown  by  the 
fact  that  a  state  can  tax  the  income  received  from  land  within  its  jurisdiction  but 
belonging  to  non-residents.  Shaffer  v.  Carter,  252  U.  S.  37  (1920);  Travis  r.  Yale  & 
Towne  Mfg.  Co.,  252  U.  S.  60  (1920).  But  it  is  clear  that  its  imposition  in  effect 
taxes  the  particular  use  of  deriving  income  from  the  property. 

"  See  Maguire  v.  Trefry,  253  U.  S.  12  (1920).  All  income  tax  statutes  include 
income  from  foreign  lands.  See  1919,  Barnes,  Federal  Code.  §  5514;  Black,  Income 
Taxes,  2  nd.,  pp.  643  et  seq.  Yet  these  provisions  appear  never  to  have  been 
questioned. 

"  See  State  Tax  on  Foreign-held  Bonds,  15  Wall.  (U.  S.)  300, 319  (1872) ;  Louisville 
&  Jeffersonville  Ferry  Co.  v.  Kentucky,  188  U.  S.  385  (1903);  Union  Refrigerator 
Transit  Co.  r.  Kentucky,  199  U.  S.  194  (1905).  See  i  Wharton,  Conpuct  op  Laws, 
3ed.,  §8oa. 
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value  of  the  production  of  mineral  lands  cannot  be  sustained  as  an  excise 
tax.^*  Moreover,  calling  the  tax  one  upon  an  occupation  cannot  change 
its  character  if  the  efFect  is  to  produce  the  result  just  described.'® 

The  same  question  is  raised  in  a  recent  Kentucky  case,  where  a  tax 
upon  the  occupation  of  removing  spirits  from  bond  was  held  unconstitu* 
tional  when  levied  upon  an  owner.^  Whiskey  while  it  remains  in  bond 
is  as  little  capable  of  use  as  unmined  minerals;  so  the  decision  is  in  accord 
with  the  previous  authority.  It  seems  difficult  to  find  a  rational  dis- 
tinction between  taxation  of  every  speculatively  possible  use,  and  of 
nearly  every  beneficial  use.  No  court  has  attempted  an  explanation. 
Probably  all  that  can  be  said  is  that  taxation  of  the  latter  is  an  excise 
ex  vi  termini^  while  the  former  appears  to  come  so  dose  to  taxing  mere 
ownership  that  it  can  be  considered  as  nothing  else. 


Discretion  in  Quo  Warranto  against  a  Pubuc  Corporation. — 
Quo  WarratUo  is  the  appropriate  mode  of  inquiry  by  what  right  a  body 
of  individuals  or  an  alleged  corporation  ^  exercises  the  functions  and 
franchises  of  a  municipal  or  other  public  corporation;*  or  of  testing  the 
right  of  an  individual  to  hold  office  in  such  a  corporation.'  The  normal 
result  of  a  finding  that  such  franchises  have  been  usurped  is  a  judg- 
ment of  ouster,*  terminating  at  once  the  activities  of  the  de  facio '  offi- 
cer or  corporation.*  Occasionally,  however,  a  municipality  technically 
void  has  existed  so  long  and  under  such  circimistances  that  the  public 
good  is  better  served  by  the  uninterrupted  user  of  the  usurped  franchises 

^*  Large  Oil  Co.  v.  Howard.  63  Okla.  143,  163  Pac.  537  (19x7).  Canira^  Rayduxe 
9.  Board  of  Supervisors,  183  Ky.  S4,  99,  309  S.  W.  19,  a6  (19x9).  But  see  State  9. 
Cumberland  &  Pennsylvania  R.  R.  Co.,  40  Md.  3a  (1873). 

^  Thompson  r.  McLeod,  112  Miss.  383,  73  So.  19^  (1916). 

*^  Craig  9.  E.  H.  Taylor,  Jr.,  &  Sons,  232  S.  W.  395  (Ky.).  For  the  facts  of  this  case 
see  Recent  Cases,  infray  p.  94.  The  United  States  Supreme  Court  had  previously 
reached  the  same  resmt,  as  a  matter  of  Kentucky  law.  Dawson  9.  Kentucky  Dis- 
tilleries Co.,  41  Sup.  Ct.  272  (1921).  If  there  had  been  an  occimation  of  attending 
to  the  formalities  of  taking  spirits  out  of  bond  for  owners  it  would  seem  to  be  a  valid 
tax. 

^  That  the  corporation  de  facio  is  the  proper  party  defendant:  State  v.  Leischer, 
117  Wis.  475, 94  N.  W.  299  (1903);  State  9.  Atlantic  Highlands,  50  N.  J.  L.  457  (1888). 
Contra:  State  9.  Small,  131  Mo.  App.  470,  109  S.  W.  1079  (1908). 

'  State  9.  Gty  of  Birmingham,  160  Ala.  196,  48  &o.  843  (1909);  State  9.  Atlantic 
Highlands,  supra;  State  9.  Bradford,  32  Vt.  50  (1859).  See  High,  Extsaosdinasy 
Legal  Remedies,  3  ed.,  641;  2  Dillon,  Municipal  CospoRAnoNS,  4  ed.,  §  890;  also 
cases  in  note  12,  infra, 

'  Darley  9.  Queen,  12  CI.  &  F.  520  (1845)1  Comm.9.  Allen,  x  28  Mass.  ^08  (1880). 
OccasionaUy  this  is  made  the  method  of  an  indirect  attack  upon  the  validity  of  the 
municipality  itself.  State  9.  Leischer,  supra.  But  when  at  the  instance  of  a  private 
relator  under  the  Statute  of  Anne,  it  is  restricted  by  the  court's  power  in  its  sound  dis- 
cretion to  refuse  to  allow  the  information  to  be  filed.  King  9.  Trevenen,  2  B.  &  Aid. 
479  (18 19).    See  also  note  9,  infra, 

*  State  9.  Bradford,  supra.  And  see  State  9.  Woods,  233  Mo.  357,  135  S.  W.  932 
(19T1).  where  judgment  of  ouster  issued  as  of  course. 

*  The  American  doctrine  seems  to  be  that  a  de  Jure  mimidpal  corporation  can  be 
extinguished  only  by  legislative  enactment.  See  High,  Extragsdinasy  Legal 
Remedies.  3  ed.,  637;  Cain  9.  Brown,  iii  Mich.  657,  70  N.  W.  337  (1897). 

*  See  High,  op.  cU,,  697,  701. 
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than  by  the  vindication  of  the  bare  right  of  the  state.  It  is  therefore 
held  in  a  recent  Massachusetts  case  ^  that  the  court  may  in  its  sound 
discretion  decline  to  issue  process  in  quo  warranto  to  such  a  coimoration 
even  though  at  the  instance  of  the  Attorney  General  acting  ex  officio. 

The  original  writ  of  quo  warranto  and  the  information  which  super- 
seded it,  being  at  the  common  law  matters  of  royal  prerogative,^  were 
down  to  the  time  of  the  statute  of  9  Anne,  c.  20  *  unhampered  by  any 
discretionary  powers  in  the  courts,  and  this  rule  has  in  the  case  of  ex 
officio  proceedings  by  the  Attorney  General  continued  in  England^® 
and  is  still  the  weight  of  authority  in  this  country.^^  Both  were  and  are 
the  machinery  of  the  conmion  law  and  not  of  equity,"  and  the  bill  in 
equity  is  not  a  proper  substitute  therefor.^  And  yet,  to  meet  a  growing 
recognition  that  the  state  has  an  interest  in  the  continuous  operation  of 
the  smaller  units  within  itself  which  play  so  large  a  part  in  direct  gov- 
ernmental relations  with  the  individual,^^  as  well  as  an  interest  in  the 
rpgtdation  of  the  extraordinary  powers  usually  to  be  exercised  only 
under  franchise,  there  has  been  a  tendency  by  statute  and  decision  to 
assimilate  quo  warranto  to  equitable  jurisdiction,  at  least  in  so  far  as  the 
exercise  of  sound  discretion  upon  balanced  interests  is  a  pervading  feature 
of  such  jurisdiction. 

This  discretion  may  conceivably  be  exercised  at  either  of  two  stages 
of  the  suit:  at  the  preliminary  stage  of  the  issuance  of  process,  filing  of 
information,  or  other  substitute  for  the  original  writ  out  of  chancery; 
or  at  the  hearing  on  pleadings  or  trial  after  issue  joined.  The  common 
example  at  the  first  stage  has  been  in  cases  brought  by  private  relators 

'  Att'y  Genl  v.  City  of  Methuen,  236  Mass.  564,  129  N.  £.  662  (1921).  For  the 
facts  of  this  case  see  Recent  Cases,  infraf  p.  92. 

*  See  KiGJSLj  op.  dt.,  554.  See  also  the  disoission  in  Att'y  Gen'l  9.  Sullivan,  163 
Mass.  446,  447-449,  40  N.  E.  843,  844-845  (189s),  which  is  probably  historically  ac- 
curate although  seemingly  shaken  as  authority  in  Massachusetts  by  the  holding  of  the 
principal  case. 

*  The  statute  of  9  Anne,  c  20  (1710),  authorized  the  filing  of  infonnationsin  the 
nature  of  quo  warranto  by  an  officer  of  the  court  at  the  relation  of  a  private  pcpon 
against  any  person  usurping  an  office  or  franchise  within  a  municipality.  This  pnvilege 
is  by  the  terms  of  the  act  subject  to  the  leave  of  the  court,  which  is  &e  first  introduc- 
tion of  the  element  of  discretion  into  quo  warranto  proceedings,  except  as  there  was 
an  original  discretion  in  the  Attorney  General  as  to  the  initiation  of  ex  officio  proceed- 
ings, or  possibly  in  the  King's  attorney  as  to  any  rare  cases  at  private  relation  before 
the  statute.  See  Darley  v.  Queen,  12  CI.  &  F.  520  (1845).  It  did  not  extend  to  pro- 
ceedings against  a  municipality  itself.  Rex  v.  Carmarthen,  2  Burr.  869  (1759);  any 
more  dian  against  a  private  corporation,  King  9.  Ogden,  10  B.  &  C.  230  (1829).  And 
the  discretion  of  the  court  was  exhausted  upon  allowing  the  information  to  be  filed. 
See  High,  Extsaosdinasy  Legal  Remedies,  3  ed.,  560. 

>*  King  V.  Trevenen,  2  B.  &  Aid.  479  (1819). 

"  See  note  17,  infra, 
. .  "  Stote  V,  Alt,  26  Mo.  App.  673  (1887);  Att'y  Gen'l  v,  Utica  Ins.  Co.,  2  Johns.  Ch. 
(N.  Y.)  371  (181 7).    And  the  situation  is  not  altered  by  the  merging  of  the  remedy  in 
the  general  remedy  by  action  under  the  Code.  People  v.  Albany,  etc.  R.  R.  Co.,  57 
N.  Y.  x6x  (1874). 

^  See  People  v.  QariL,  70  N.  Y.  518  (1877).    See  also  cases  in  note  14,  infra. 

^*  Tins  poucy  is  also  exemplified  in  abimdant  authority  to  the  effect  that  the  valid- 
ity of  the  organization  of  a  public  corporation  cannot  be  attacked  collaterally,  but  only 
by  direct  proceedings  in  quo  warranto.  Bateman  v.  Florida,  etc.  Co.,  26  Fla.  423, 
8  So.  51  (1890)  (bill in  equity);  People  v.  Powell,  274  111.  222,  113  N.  £.  614.  (1916) 
(ground  of  demurrer  in  mandamus);  Nelson  v.  School  District,  181  [owa,  424,  164 
N.  W.  874  (1917)  (bill  in  equity). 
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under  the  Statute  of  Anne,^  and  similar  American  statutes.^^  But  as 
proceedings  against  a  de  facto  mimidpality  were  not  within  the  scope  of 
the  statute,  and  as  those  suits  which  had  to  be  instituted  by  the  Attorney 
General  in  behalf  of  the  sovereign  might  be  commenced  as  matter  of 
right  without  leave  of  court,^^  there  has  been  little  opportunity  to  apply 
to  cases  of  such  corporations  the  rules  of  discretion  worked  out  under 
the  statute.^*  There  is,  however,  strong  modem  authority  that  lapse 
of  time,  coupled  with  acquiescence  or  recognition  by  the  state,  may  at 
the  second  stage  of  a  proceeding  in  quo  warratUo  constitute  a  valid 
defense  even  against  the  state.^'    The  most  significant  statement  of  the 


[     ^  9  Anne,  c.  20. 

^*  The  statute  of  9  Anne,  c  ao,  was  early  said  to  be  one  of  the  American  oommon-law 
statutes.  See  Gale,  List  of  Engush  Statutes  Supposed  to  be  Appucable  to  the 
Several  States  of  the  Union.  But  see  Comm.  v.  Murray,  11 S.  &  R.  (Pa.)  73  (1824). 
And  either  at  common  law  or  by  enactment  it  is  quite  generally  in  force  in  the  United 
States.    See  2  Dillon,  Municipal  Cokporations,  4  ed.,  §  888,  n.  2. 

1'  King  9.  Trevenen,  2  B.  &  Aid  479  (1819) ;  State  v.  Bryan,  50  Fla.  293,  39  So. 
929  (1905);  State  V,  St.  Louis,  etc  Ins.  Co.,  8  Mo.  330  (1843);  Meehan  v.  Bachdder, 
73  N.  H.  113,  59  Atl.  620  (1904);  State  V.  Seymour,  67  N.  J.  L.  482, 51  AtL  719  (1902). 
^d  see  People  v.  Union  £1.  R.  R.  Co.,  269  111.  212,  226,  no  N.  £.  i,  6  (1915).  But  see 
State  V.  Leatherman,  38  Ark.  81  (1881);  and  also  the  principal  case  of  AttV  Genl  v. 
Qty  of  Methuen,xti^a. 

If  the  last  named  case  is  to  be  taken  as  holding  that  the  court  may  in  its  sound  dis- 
cretion di^x»e  of  an  information  in  que  wamanio  by  the  Attorney  General  ex  officio, 
at  the  outset  similarly  to  the  procedure  under  the  Statute  of  Anne  in  cases  of  private 
relators,  it  must  ovenrule  the  language  at  least  of  a  long  line  of  Massachusetts  cases 
holding  no  leave  of  court  necessary  for  the  filing  of  such  an  information.  Goddard  v. 
Smithett,  «  Gray,  116,  122-123  (1854);  Comm.  v.  Allen,  128  Mass.  308  (1880);  Att'y 
Genl  V.  Sullivan,  163  Mass.  ^6,  448,  40  N.  £.  843,  844  (1895);  Haupt  v.  Rogers,  170 
Mass.  71, 48  N.  £.  loiBo  (1898;.  Ajid  if  so,  it  is  supported  in  ti[uit  position  only  by  lan- 
guage of  State  V.  Leatherman,  supra,  out  of  the  manv  cases  cited  by  the  court.  All 
the  rest  are  either  cases  of  private  relation,  or  go  on  tne  basis  of  laches  and  are  deter- 
mined at  the  second  stage  of  the  suit;  and  even  State  v,  Leatherman,  supra,  is  commonly 
dted  as  a  case  of  laches.  See  State  v.  City  of  Des  Moines,  96  Iowa,  521,  65  N.  W. 
818  (1896);  People  9.  Long  Beach,  155  Cal.  604,  102  Pac.  664  (1909).  Yet  the  court 
seems  to  reject  anv  doctrine  of  laches  running  against  the  state,  and  the  only  other 
inter|»etation  would  be  a  ruling  that  the  court  has  a  general  discretion  in  the  second 
stage  of  the  suit  to  refuse  relief,  a  doctrine  never  sounded  even  in  cases  of  private 
relation  under  the  statute.  See  High,  op.  cU.,  560;  People  v.  Union  £1.  R.  R.  Co., 
supra,  332.  The  decision,  which  in  respect  of  citation  of  authorities  is  characterized  by 
bulky  inaccuracy,  is  therefore  rather  unsatisfactory  in  legal  technique  although  reach- 
ing an  entirely  desirable  result. 

^'  The  Illinois  statute  requires  leave  Of  court  for  filing  any  information  in  the  nature 
of  quo  warratiio,  the  judge  to  be  satisfied  of  "probable  ground '*  for  the  proceeding. 
See  Illinois  Rev.  Stat.  (Husd),  c.  112.  This  is  construed  as  merely  requiring  the 
petition  to  show  a  pritna  facte  case,  and  not  as  authorizing  the  court  to  consider  the 
merits  at  the  preliminary  stage  of  the  suit.  People  v.  Union  £1.  R.  R.  Co.,  supra,  note 
1 7.   But  the  question  of  laches  may  be  raised  at  trial  on  the  merits.   See  infra,  note  19. 

^*  State  V.  Leatherman,  38  Ark.  81  (1881);  State  v.  School  District  No.  108,  85 
Mian.  230, 88  N.  W.  751  (1902);  People  v.  Union  £1.  R.  R.  Co.,  269  111.  212,  no  N.  £.  i 
(1915);  State  V,  Westport,  116  Mo.  582,  22  S.  W.  888  (1893);  State  v.  Mansfield,  99 
Mo.  App.  146,  72  S.  W.  471  (1903);  State  r.  Lincoln  St.  Ry.,  80  Neb.  333,  114  N.  W. 
422  (1907).  And  see  possibly  in  accord  by  implication:  People  v.  Long  Beach,  155  Cal. 
604,  Z02  Pac.  664  (1909).  Contra:  Comm.  v.  Alien,  128  Mass.  308  (1880);  State  v. 
Port  of  Tillamook,  62  Ore.  332,  124  Pac.  637  (1912);  State  v.  Pawtuzet  Co.,  8  R.  I. 
521  (1887) ;  State  v.  Wofiford,  90  Tex.  514, 39  S.  W.  921  (1897).  Of  course  cases  of  laches 
by  private  relators  are  to  be  distinguished.  See,  for  example.  People  9.  Kcigwin,  256 
uL  264,  100  N.  £.  160  (19x2). 
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rule  is  by  the  Illinois  court,^  where  an  exception  to  the  principle  that  no 
laches  can  bar  the  state  is  said  to  arise  when  injury  to  the  public  may 
come  from  assertion  of  the  right  of  the  state.  This  must  be  taken  not  as 
conferring  unlimited  discretionary  powers,  but  as  indicating  when  the 
question  of  laches  may  properly  be  raised.  It  evinces,  however,  a 
liberal  attitude  towards  that  question.  The  superficial  distinction 
between  the  "public"  and  "state"  is  but  a  way  of  indicating  the  cross- 
interests  ^  of  Uie  state  which  are  weighed  in  this  connection.  That  this 
is  a  somewhat  different  problem  from  that  involved  in  cases  under  the 
statute  of  9  Anne,  c.  20,  appears  from  comparison  of  the  elements  con- 
sidered respectively  in  these  cases  of  "laches,"^  and  in  those  of  general 
discretion  to  allow  suits  at  private  relation.^  An  obvious  altering  of  the 
balance  follows  the  elimination  of  the  private  interests  of  the  relator. 
The  trend  seems  towards  a  further  inroad  upon  the  prerogative  and  a 
widening  of  the  discretionary  field,^  but  it  will  be  interesting  to  see  if 
this  newer  discretion  will  itself  be  gradually  crystallized  into  sub-rules  as 
was,  for  example,  by  analogy  with  the  statute  of  limitations,  done  with 
the  time  element  in  cases  under  the  Statute  of  Anne.* 


What  is  Admissible  Evidence  of  Value  in  Eminent  Domain.  — 
The  recent  decision  of  the  United  States  Circuit  Court  of  Appeals  for  the 
First  Circuit  in  the  Cape  Cod  Canal  Condemnation  Case  ^  contains  a  far- 
reaching  discussion  of  several  fundamental  questions  in  the  law  of  emi- 
nent domain. 

It  has  always  been  the  law  that  the  value  of  the  property  to  the  taker 
was  not  the  test,  and  evidence  of  the  value,  as  distinguished  from  the 
utility,  of  the  property  in  question  for  any  particular  purpose  is  gener- 
ally held  to  be  inadmissible;  but  evidence  of  the  utility  or  availability 
of  the  property  for  any  purpose,  including  the  piurpose  for  which  the 
taker  may  desire  it,  has  almost  universally  been  adinitted.  The  debat- 
able question  is  whether  this  special  adaptability  for  use  may  be  shown 
when  the  taker  is  the  only  person  who  can  put  Uie  property  to  this  par- 

'^  People  V.  Union  El.  R.  R.  Co.,  supra,  at  p.  231.  And  see  State  «.  Mansfield, 
suprat  at  pp.  152-153,  which  probably  states  a  rule  broader  than  the  authorities  admit, 
in  8a3ring  Uiat  the  discretion  fonnerly  confined  to  the  initiation  of  quo  warranto  pro- 
ceedings is  now  extended  to  the  stage  of  determination  on  the  merits. 

**  See  p.  74,  supra. 

"  See  cases  in  note  19,  supra.  The  facts  of  Att'y  Gen'l  v.  City  of  Methuen  were  well 
within  the  rule  of  these  cases,  several  years  having  elapsed  during  which  the  dty  re- 
ceived various  sorts  of  recognition  from  the  legislature  and  carried  on  without  objec- 
tion the  functions  of  government;  and,  as  the  case  came  up  on  infonnation,  plea,  and 
agreed  facts,  and  seems  thus  to  have  been  treated  as  before  the  court  upon  the  merits, 
and  as  the  decision  is  grounded  upon  these  cases,  it  may  in  course  of  time  find  its  place 
in  line  with  them  despite  the  failure  to  recognize  expressly  any  exertion  to  the  rule 
of  nuUuM  tempus  occurril  regi. 

*>  See  High,  Extkaosdinasy  Legal  Remedies,  3  ed.,  558-559. 

••  Cf,  AtVy  GenU  v,  N.  Y.,  N.  H.  &  H.  Ry.,  107  Mass.  194,  83  N.  E.  408  (1908); 
where  the  existence  of  another  remedy  provided  by  statute  is  treated  as  si^&cient 
ground  for  declining  to  exercise  in  favor  of  the  state  the  jurisdiction  in  pio  warranto. 

»  Winchel*ea  Causes,  4  Burr.  1962  (1766);  King  v.  Dickin,  4  T.  R.  282,  284  (1791). 
^  United  States  v.  Boston,  Cape  Cod  &  New  York  Canid  Co.,  271  Fed.  877  (ist 
Circ.,  19 21).    For  the  facts  cf  this  case  see  Recent  Cases  tn/ra,  p.  86. 
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dollar  use.  According  to  the  earlier  English  cases '  in  which  this  ques- 
tion was  discussed  and  to  the  general  current  of  American  state  court 
authority,  this  can  be  done;  but  the  later  English  decisions,'  certain 
recent  state  court  cases  *  in  which  the  question  has  been  more  carefully 
considered,  and  the  present  trend  of  United  States  Supreme  Court 
opinions  *  are  the  other  way.  The  present  tendency  is  to  hold  that  the 
special  utiUty  of  the  property  to  the  taker  alone  cannot  be  stated  or 
described;  that  is,  to  reject  such  evidence,  unless  there  is  proof  of  the 
existence  of  a  market,  outside  the  desires  or  necessities  of  the  taker, 
for  the  property  for  the  particular  use  in  question.  And  this  is  now  the 
decision  of  the  United  States  Circuit  Court  of  Appeals  in  a  case  which 
presented  this  issue  in  its  simplest  form.  It  can  hardly  be  doubted 
that  this  is  a  soimd  decision,  and  one  likely  to  be  followed  even  by  those 
state  courts  which  have  so  far  overlooked  the  vital  distinction  between 
a  special  adaptability  for  a  particular  use  to  persons  other  than  the 
taker,  and  a  special  adaptability  for  the  sole  use  of  the  party  invoking 
the  aid  of  eminent  domain. 

The  various  public  service  commissions  in  the  country  have  for  the 
past  three  years  been  struggling  with  the  question  whether  in  a  rate 
case  in  whidi  it  is  sought  to  determine  the  value  of  the  company's  prop- 
erty by  the  test  of  reproduction  cost  the  greatly  enhanced  unit  prices 
brought  about  by  the  war  may  be  used.  These  commissions  have  gen- 
erally decided  that  reproduction  cost  based  on  such  prices  does  not 
represent  the  fair  value  of  the  property;  but  most  of  them  allow  the 
evidence  to  be  received  "for  what  it  may  be  worth"  (whatever  this  may 
mean),  and  many  of  them  reach  their  estimates  of  reproduction  cost  by 
striking  an  average  of  unit  prices  during  the  few  years  preceding  the 
date  of  valuation.  The  case  under  review  lays  down  as  the  true  rule 
that  the  jury  "should  not  consider  the  evidence  of  reconstruction  cost 
upon  the  question  of  value,  unless  they  were  satisfied  that  a  reasonably 
prudent  man  would  purchase  or  undertake  the  construction  of  the 
property  at  such  a  figure."  This  decision,  if  followed  by  our  Public 
Service  Commissions,  will  save  a  great  deal  of  evidence  and  trouble. 
No  one  would  think  of  bu3ring  in  192 1  a  water,  gas  or  electric  lighting 
plant  at  twice  what  the  property  actually  cost,  or  twice  what  it  could 
have  been  duplicated  for  in  the  years  immediately  preceding  the  world 
war.  And  to  fix  the  rate-base,  so  far  as  it  depends  on  the  value  of  the 
property,  on  actual  or  pre-war  costs  and  prices  cannot  conceivably 
amoimt  to  a  taking  of  property  without  "just  compensation,"  if  there 
is  no  market  for  the  property  at  the  higher  figures  of  the  present  time. 

The  actual  cost,  within  a  reasonable  time,  of  the  property  taken  is 
alwa3rs  regarded  as  evidence,  though  not  conclusive  evidence,  of  present 

'  The  Aspatria  Water  Board  Case,  [1904]  i  K.  B.  417;  Lucas  &  Chesterfield  Gas 
&  Water  Board  Case,  [1909]  i  K.  B.  16. 

*  See  Sidney  v.  Northeastern  Ry.  Co.,  [1914]  3  K.  B.  629. 

*  See  for  instance  Matter  of  Simmons,  130  App.  Div.  350,  356,  114  N.  Y.  Supp. 
57i»  575  (1909).  195  N.  Y.  573»88  N.  E.  1132  (1909);  S.  c.  229  U.  S.  363  (1913);  Re 
Public  Service  Commission,  92  Misc.  4^0, 155  N.  Y.  Supp.  985  (1915);  Yazoo  R.  R.  v. 
Teissier,  134  La.  958,  64  So.  866  (1914);  Tanner  v.  Canal  Co.,  40  Utah,  105,  121  Pac. 
584  (1911). 

*  Sec  New  York  v.  Sage,  239  U.  S.  57,  61  (1915). 
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value;  and  until  lately  there  has  not  been  much  dispute  as  to  what  was 
meant  by  the  phrase  "actual  cost."  This  was  generally  held  to  include 
the  cash  sums  paid  for  land  and  construction,  the  actual  and  reasonable 
cost  of  supervision  and  other  "overhead"  expenditures  upon  the  prop- 
erty, and  interest  during  construction.  Recently,  however,  avaricious 
claimants  have  attempted  to  swell,  often  to  the  doubling  point,  the 
"actual  cost"  of  the  property  by  including  such  items  of  expencHture 
as  incidental  costs  of  financing  the  company.  All  these  expenditures 
were  held  by  the  Circuit  Court  of  Appeab  in  the  Canal  case  to  have  been 
improperly  admitted  in  evidence.  The  court,  however,  considered 
that  what  are  sometimes  termed  "development  costs,"  meaning  the 
expenses  incurred  in  creating  the  business  and  revenue  of  the  enter- 
prise, maybe  considered  as  an  item  or  factor  in  the  "going  value"  of 
the  property,  provided  the  enterprise  was  a  profitable  one  or  there  was 
a  reasonable  probability  that  it  would  become  so. 

It  will  be  seen  that  the  decision  imder  consideration  will,  if  followed 
by  other  courts  and  by  Public  Service  Commissions,  tend  very  much 
to  simplify  the  processes  of  property  valuation,  which  were  in  great  dan- 
ger of  becoming  too  complicated,  and  of  resulting  in  figures  which  are 
neither  sensible  nor  just. 

The  unanimous  decision  of  the  Circuit  Court  of  Appeab  in  the  Canal 
case  was  not  appealed  to  the  United  States  Supreme  Court.  It  will, 
therefore,  remain  as  a  far-reaching  and  authoritative  discussion  of 
some  of  the  most  important  questions  in  the  law  of  valuation. 

N.  M. 


Protecting  a  Marioed  Woman's  Interest  in  Homestead  Property. 
— It  is  a  sensible  rule  of  statutory  interpretation,  formerly  adopted  per- 
haps too  reluctantly  by  the  courts,^  that  the  general  purpose  of  a  statute, 
and  not  merely  its  express  terms,  should  be  given  effect.^  Especially  is 
this  true  when  a  statute  is  remedial  in  nature.*  The  extent  to  which 
many  courts  are  willing  to  apply  this  rule  is  found  in  their  attitude 
toward  a  common  provision  of  the  homestead  laws,  to  the  effect  that  a 
deed  conveying  homestead  property  shall  be  valid  only  if  signed  by  both 
husband  and  wife.^  It  is  clear  that  with  such  a  statute  in  force  a  con- 
tract executed  only  by  the  husband  cannot  be  specifically  enforced  against 
an  imwilling  wife,*^  since  this  would  defeat  the  plain  meaning  of  the 

^  For  an  admirable  criticism  of  the  failure  of  the  courts  to  give  full  effect  to  the 
intent  of  the  legislaturCi  see  Dean  Pound's  artidei  "Common  Law  and  Legislation," 
21  Ha£V.  L.  Rev.  385. 

<  See  DwAxsis,  Treatise  on  Statutes,  Potter's  ed.,  202-212;  Sutheslamd, 
Statutes  and  Statutory  Construction,  2  ed.,  §  240. 

*  Shea  V,  Peters,  230  Mass.  197, 119  N.  £.  746  (1918).  See  Black,  Construction 
AND  Interpretation  of  Laws,  2  ed.,487.  As  to  the  extent  that  homestead  statutes 
should  be  liba:ally  construed  as  being  remedial,  see  Waples,  Hoicestead  and 
Exemption,  28. 

*  ''No  conveyance,  mortgage,  or  other  instrument  affecting  the  homestead  of  any 
married  man  shall  be  of  any  validity,  except  for  taxes,  laborers'  and  mechanics'  liens, 
and  the  purchase  money,  unless  his  wife  joms  in  the  execution  of  such  instrument  and 
acknowledges  the  same."   C.  &  M.  Ark.  Digest,  §  5543.   See  Waples,  op.  cU.,  955. 

*  Mundy  v.  Shellaberger,  161  Fed.  503  (8th  Circ,  1908).  A  similar  question  arises 
when  a  wife  refuses  to  release  dower.    An  early  case  decreed  specific  performance  in 
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statute.  A  recent  Arkansas  case,*  following  the  weight  of  authority/ 
goes  further  and  holds  the  contract  entirely  void  as  against  the  policy  of 
the  statue/  so  that  the  husband  is  not  even  liable  for  its  breach.  There 
is  much  authority,  however,  cotUra,^  and  the  arguments  against  holding 
the  contract  void  cannot  be  ignored. 

The  purpose  of  the  homestead  statutes  is  not  charity  but  rather  the 
protection  of  the  home.^®  Whether  rich  or  poor,  the  family  is  pro- 
tected only  if,  and  to  the  extent  that,  it  owns  homestead  property.  And 
since  the  wife  can  at  all  events  prevent  the  homestead  from  being  alien- 
ated," the  aigiunent  is  not  without  weight  that  the  effect  of  the  obliga- 
tion of  the  husband  to  pay  damages  for  .the  breach  of  his  contract  is 
not  unlike  that  of  any  other  obligation  of  the  husband  in  its  influence 
on  the  wife  to  allow  the  property  to  be  sold.  In  any  case  the  alterna- 
tives, theoretically  at  least,  are  either  to  dispose  of  the  homestead, 
getting  or  retaining  less  than  it  is  worth,  or  to  lose  a  like  amount " 
from  other  property  of  the  husband.^  Obviously  the  homestead  laws  do 
not  require  that  aU  losing  contracts  of  the  husband  be  held  void  and  on 
this  reasoning  there  is  no  basis  for  a  distinction  between  them.  Another 
aigiunent  not  entirely  unsound  is  based  on  the  marital  right  of  the  hus- 
bamd  at  conmion  law  to  determine  the  family  residence.^^  It  seems  clear 
that  the  policy  of  the  homestead  law  does  not  infringe  upon  this  funda- 
mental common  law  right."  The  result  is  that  by  an  abandonment  of 
the  homestead  by  the  husband  J*  if  made  in  good  faith,  the  wife  may  be 

such  a  case.  Hall  v.  Hardy,  3  Peere  Williams,  187  (1733).  But  it  is  well  settled  to-day 
that  such  a  decree  will  not  be  issued.  Peeler  v.  Levy,  26  N.  J.  £q.  330  (1875) »  Reisz's 
Appeal,  72  Pa.  St.  485  (1873). 

*  Fentell  v.  Wood,  332  S.  W.  577  (1921).  For  the  facts  of  this  case  see  Recent 
Cases,  f»/ra,  p.  88. 

T  lliimes  V.  Stumpff,  33  Kan.  53,  5  Pac.  431  (1885);  Weitzner  v,  Thingstad,  55 
Minn.  244,  56  N.  W.  817  (1893);  Lidhty  9.  Beale,  75  Neb.  770,  106  N.  W.  1018  (1906); 
Mundy  v,  Shdlaberper,  z6i  Fed.  503  (8th  Circ.,  1908). 

■  G^  strict  prinaples  of  contract  the  husband  is  clearly  liable  in  damages.  Damages 
will  arise  for  a  breach  of  a  contract  to  convey  land  over  which  the  obligor  had  no 
power  of  disposition  at  the  time  of  the  contract.  Carr  v.  Dooley,  19  Misc.  553, 43  N.  Y. 
Supp.  399  (1897).  Likewise  for  a  failure  to  procure  a  release  of  dower.  Drake  v.  Baker, 
34  N.  J.  L.  358  (1871). 

•  White  9.  Bates,  234  111.  276,  84  N.  E.  906  (1908);  Wainscott  v.  Haley,  185  Mo. 
App.  45,  171  S.  W.  983  (1914).  See  23  Hakv.  L.  Rev.  65;  Smyth,  Homestead  and 
Exemptions,  §  451* 

**  See  Waples,  Homestead  and  Exemption,  3-5,  36-38. 

"  For  a  review  of  the  various  exemption  provisions  of  the  homestead  laws,  see 
Waples,  9p.  cii.,  955. 

^  This  assumes  that  the  measure  of  damages  would  be  the  difference  between  the 
value  of  the  land  and  the  contract  price,  whidi  would  not  be  true  in  all  jurisdictions. 
See  3  Sedgwick,  Damages,  9  ed.,  §§  1009-1012. 

"  For  example,  it  may  be  suppcKwd  tlmt  the  value  of  the  homestead  is  Saooo  and 
the  husband  contracted  to  sell  it  for  $1500.  The  contract  may  be  carried  out  and  $1500 
realized,  or  the  obligation  arising  from  its  breach  may  be  satisfied  from  other  property 
worth  $500.  In  case  of  an^  other  obligation  of  the  husband  for  $500,  the  homestead 
may  be  xSLd  and  after  paymg  this  debt,  $1500  will  remain,  or  the  debt  may  again  be 
satisfied  from  other  property  worth  $500. 

^*  See  ScHOXTLER,  Domestic  Relations,  5  ed.,  §  38. 

^  Brown  v.  Coon,  36  HI.  243  (1864);  Farmera'  Building  and  Loan  Assn.  9.  Jones, 
68  Ark.  76, 56  S.  W.  1062  (1900).  See  TkoMPSON,  Homestead  and  Exemption  Laws, 
J  276. 

>*  As  to  what  constitutes  abandonment  of  the  homestead,  see  Thompson,  op,  cU.f 

f  f  263-287. 
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divested  of  her  rights  therein,  probably  by  a  mere  change  of  residence,^' 
but  at  least  by  the  acquisition  of  another  homestead.^"  A  husband 
might  accordingly  by  such  abandonment  be  enabled  to  carry  out  his 
contract  to  sell  the  homestead  iidthout  doing  anything  contrary  to  the 
policy  of  the  statute. 

But  looking  at  actualities  rather  than  theoretical  argiunents,  as  the 
court  must  in  considering  the  effect  of  the  policy  of  the  statute,  it  is  fully 
justified  in  holding  the  contract  void.  There  is  a  practical  difference 
between  an  obligation  to  pay  money  arising  from  the  breach  of  the 
husband's  contract  to  convey  the  homestead,  and  the  obligations  arising 
from  other  losing  contracts  of  the  husband.  Here  the  obligation  would 
arise  from  the  wife's  refusal  to  carry  out  her  husband's  wishes.  And, 
in  such  drcimistances,  the  prospect  of  material  loss  is  by  no  means  the 
most  potent  influence  impelling  her  to  agree  to  the  conveyance.  For  not 
only  would  she  shun  the  publicity  which  a  damage  suit  would  give  such 
domestic  discord,  but  she  would  also  wish  to  avoid  the  reproaches  of  a 
disgruntled  husband  complaining  that  her  stubbornness  had  turned  a 
seemingly  good  bargain  into  a  liability  for  damages. 

Nor  is  die  argimient  that  the  husband  may  fulfill  his  contract  by 
abandoning  and  then  conveying  the  homestead  by  any  means  conclusive. 
Just  what  may  be  the  effect,  under  varying  conditions,  of  abandormient 
of  the  homestead  by  the  husband  without  the  wife's  consent  is  not  clear 
on  the  authorities.^*  But  just  as  the  common  law  placed  limits  on  the 
husband's  right  to  determine  the  family  residence,^  so  there  are  obviously 
cases  where  the  policy  of  the  Homestead  Act  will  not  allow  a  mere  pur- 
ported abandormient  in  utter  disregard  of  the  family's  welfare  to  deprive 
the  wife  of  her  interest.^  So  here  again  the  wife's  consent  would  be 
essential  to  the  performance  of  the  contract  Moreover  it  is  these 
cases,  where  a  shiftless  and  irresponsible  husband,  or  a  husband  bent  on 
speculation,  contemplates  not  merely  an  abandonment  of  the  homestead 
but  a  virtual  abandonment  of  the  family,  that  constitute  the  real  menace 
to  the  policy  of  the  homestead  laws.  Tliey  should,  therefore,  be  of  the 
greatest  weight  in  determining  the  attitude  of  the  courts  on  the  husband's 
contracts,  and  justify  holding  those  contracts  void. 


Rights  of  the  Trustee  in  Bankrxtptcy  under  Modern  Life  In- 
surance Policies.  —  The  disposition  of  life  insurance  policies  upon  the 
bankruptcy  of  the  insured  has  long  been  a  source  of  confusion  in  the 

^^  Brennan  v,  Wallace,  25  Cal.  108  (1864);  Stewart  v.  Pritchaid,  lox  Axk.  xox,  141 
S.  W.  50s  (1911). 

^  A  recent  case  apparently  holds  that  a  new  homestead  must  be  acquired  to  defeat 
the  wife's  right  in  the  former  homestead  if  she  does  not  consent  to  the  abandonment. 
Fisher  9.  Gulf  Production  Co.,  231  S.  W.450  (Tex.  Civ.  App.  192 1).  And  m  the  fol- 
lowing cases  where  no  new  homestead  had  been  acquired,  it  was  held  that  the  wife's 
rights  were  not  lost.  Blumer  v.  Allbright,  64  Neb.  249,  89  N.  W.  809  (190a);  Collins 
V.  Boyett,  87  Tenn.  334,  10  S.  W.  512  (1889). 

^*  See  cases  dted  in  notes  17  and  18. 

^  Powell  9.  Powell,  29  Vt.  148  (1856);  Gleason  v.  Gleason.  4  Wis.  64  (1855). 

^  Collins  V.  Boyett,  87  Tenn.  334,  xo  S.  W.  512  (X889;.    See  Waples.  Homxsisad 
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law.^  Yet  the  situation  seems  a  priori  to  present  little  inherent  difficulty. 
The  purpose  of  bankruptcy  proceedings  is  to  administer  insolvent  estates 
fairly  for  the  benefit  of  all  interested  parties,'  and  to  this  end  bankruptcy 
law  passes  all  property  of  the  bankrupt  to  a  trustee.'  In  a  business  sense 
policies  of  insurance  on  the  bankrupt's  life  are  assets  of  his  estate  (i) 
when  the  bankrupt  or  his  estate  is  the  beneficiary,^  or  (2)  when  the  policy 
has  a  cash  siurender  value  payable  to  the  bankrupt,  or  (3)  when  the  policy 
reserves  to  the  bankrupt  a  power  to  change  ^e  beneficiary.'  On  its 
face  the  Bankruptcy  Act  seems  to  pass  sudh  policies  to  the  trustee,  as 
property  which  the  bankrupt  could  have  transferred,  with  a  proviso 
that  the  bankrupt  may  retain  policies  which  have  a  cash  surrender  value 
pa3^ble  to  himself  upon  paying  to  the  trustee  the  amount  of  such  cash 
surrender  value.*  Such  a  disposition  would  be  logical,  simple,  and  just. 
But  the  provisions  of  the  Bankruptcy  Act  relating  to  the  bankrupt's 
life  insurance  policies  have  been  the  subject  of  judicial  interpretation. 
After  conflicting  decisions  in  the  lower  courts,^  the  Supreme  Court  in 
Burlingham  v.  Crause*  construed  the  proviso  of  section  70  a  (5).   It  there 

^  See  Samuel  Davis,  "What  are  the  Rights  of  the  Bankrupt's  Trustee  to  His  Life 
Insuianoe  Policies?"    24  Green  Bag,  419. 

'  See  I  Remington,  Bankruptcy,  a  ed.,  15. 

'  The  general  principle  of  bankruptcy  law  is  that  all  property  of  the  1>ankn^>t 
passes  to  the  trustee,  subject  to  his  right  of  disclaimer  of  any  property  which  he  con- 
siders onerous.  This  general  prindple  is  subject  to  some  qualifications  not  germane 
to  the  present  discussion. 

*  The  right  to  the  face  value  of  the  policy,  though  future  and  contingent,  is  pres- 
ently transferable  for  value.  Grigsby  v.  Russell,  222  U.  S.  149  (1911).  Indeed,  in 
extreme  cases  the  present  value  of  such  a  right  may  approach  the  face  value  of  the 
policy. 

*  The  power  to  change  the  beneficiary  allows  the  insured  to  transfer  the  right  to  the 
face  value  at  wilL  First  National,  etc.  v.  Security,  etc.  Co.,  222  S.  W.  852  (Mo.,  1920). 
This  may  be  done  by  appointing  the  transferee  beneficiary,  or  by  appointing  himself 
beneficiary  and  transferring  that  right. 

*  "Sec.  70.  Title  to  Property. — a  The  trustee . . .  shall ...  be  vested  by  opera- 
tion of  law  with  the  title  of  the  bankrupt,  as  of  the  date  he  was  adjudged  a  bankrupt, 
except  in  so  far  as  it  is  to  property  which  is  exen^t,  to  all ...  (3)  powers  which  he  might 
have  exerdsed  for  his  own  benefit,  but  not  those  which  he  might  have  exercised  for 
some  other  person; ...  (5)  property  which  prior  to  the  filing  of  the  petition  he  could 
by  any  means  have  transferred  or  which  might  have  been  levied  upon  and  sold  under 
Judicial  process  against  him:  Provided,  That  when  any  bankrupt  shall  have  any 
msurance  policy  which  has  a  cash  surrender  value  payable  to  himself,  his  estate,  or 
personal  representatives,  he  may,  within  thirty  days  after  the  cash  surrender  value 
has  been  ascertained  and  stated  to  the  trustee  by  the  company  issuing  the  same, 
pay  or  secure  to  the  trustee  the  sum  so  ascertained  and  stated,  and  continue  to  hold, 
own,  and  carry  such  policy  free  from  the  claims  of  the  creditors  participating  in  the 
distribution  of  his  estate  under  the  bankruptcy  proceedings,  otherwise  the  policy 
shall  pass  to  the  trustee  as  assets; ..."    30  Stat,  at  L.  565. 

Section  70  a  (3)  may  properiy  be  relied  on  to  pass  the  power  to  change  beneficiaries 
to  the  trustee.  Cohen  v.  Samuels,  245  U.  S.  50  (19 17).  The  peculiar  wording  of  this 
section  renders  it  meaningless  if  taken  literally,  since  a  power  which  the  bankrupt 
mi|^t  have  exercised  for  himself  he  might  also  have  exercised  for  another.  The  intent 
behind  the  section  is  perfectly  dear,  however,  and  can  be  effected  by  limiting  the  ap- 
plication of  the  second  part  of  the  section  to  powers  which  the  bankrupt  might  have 
exerdsed  exclusively  for  some  other  person. 

^  In  re  Slingluff,  106  Fed.  154  (D.  Md.,  1900);  In  re  Orear,  178  Fed.  632  (8th  Circ, 
1910).  ConlraflnreJosephsoTif  121  Fed.  142  (S.D.  Ga.,W.I).,  1903);  Gould  v.  New 
Yorit  Life  Ins.  Co.,  132  Fed.  927  (E.  D.  Ark.,  W.  D.,  1904). 
■  22«  U.  S.  459  (1913). 
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hdd  that  where  a  policy  payable  to  the  bankrupt's  estate  had  been 
pledged  to  the  insurer  for  a  loan  laiger  than  the  cash  surrender  value 
the  trustee  took  no  interest  in  the  policy.  Mr.  Justice  Day's  reasoning 
was  that  the  proviso  was  in  the  nature  of  additional  and  exclusive  legis- 
lation,* so  that  only  policies  having  an  actual  cash  surrender  value  pa^ed 
to  the  trustee,  and  these  only  to  the  extent  of  the  cash  surrender  value.^* 
Two  companion  cases  "  of  Burlingham  v.  Crouse  followed  this  reasoning 
where  the  insured  bankrupt  had  died  between  the  filing  of  the  petition 
and  the  adjudication  in  bankruptcy,  and  held  the  trustee  entitled  to  the 
amoimt  of  the  cash  surrender  value  and  the  benefidaiy  entitled  to 
the  balance.  As  an  original  question  the  soimdness  of  this  reascming  may 
be  doubted  '*  but  these  c^ses  seemed  to  establish  the  rule  that  the  actual 
cash  surrender  value  at  the  time  of  the  filing  of  the  petition  passed  to  the 
trustee. 

In  Frederick  v.  PiddUy  Mubual  Life  Insurance  Co?*  the  Supreme  Court 
has  recently  held  that  die  trustee  could  not  recover  the  cash  surrender 
value  from  the  insurer  where  the  insiured  bankrupt  had  died  after  the 
adjudication  in  bankruptcy  and  the  insurer  had  paid  the  beneficiary 
the  face  value  of  the  policy.  The  opinion  stresses  die  good  faith  of  the 
insurer  and  the  lack  of  notice  of  the  bankruptcy.  But  an  adjudication  in 
bankruptcy  is  generally  held  a  constructive  notice  to  all  the  world.^ 
Moreover,  payment  by  a  debtor  to  the  bankrupt  or  his  assignee  instead 
of  to  the  trustee  in  bankruptcy  is  no  defense,  even  though, in  good  faith." 
So,  unless  this  case  is  a  novd  exception  to  these  well-established  prin* 
dplesy  the  beneficiary  must  have  had  a  right  to  the  full  face  value  of  the 

*  The  proviso  was  a  part  of  the  original  Bankruptcy  Act  of  1898.  50  Stat,  at  L. 
566.  It  did  not,  however,  appear  in  the  earlier  statutes  on  bankruptcy.  2  Stat,  at 
L.  19,  23;  5  Stat,  at  L.  440,  442;  14  Stat,  at  L.  517,  522. 

This  reasoning  may  be  in  part  due  to,  and  in  turn  has  been  the  cause  of,  uncertainty 
whether  ''payable  to  himself"  is  to  be  tafaen  with  "policy"  or  with  "cash  surrender 
value."  The  latter  view  is  grammatically  correct  and  is  in  accord  with  the  whole 
tenor  of  the  proviso  and  of  the  Act.  But  courts  have  talked  almost  indlfiferently  about 
policies  payable  to  the  bankrupt  and  cash  surrender  values  pasraUe  to  the  bankrupt. 

^*  The  last  words  of  the  proviso  its^  are  "otherwise  the  policy  shall  pass  to  the 
trustee  as  assets." 

u  Everett  9.  Judson,  228  U.  S.  474  (19x3);  Andrews  v.  Partridge,  228  U.  S.  479 

(1913)- 

u  Certainly  the  result  b  an  unusual  meaning  for  words  which  seem  unambiguoiB 

and  whdly  consistent  with  the  rest  of  the  Act.  There  seems  to  be  no  histoiical  reason 

for  such  a  construction.    A  policy  of  leniency  toward  the  bankn^>t  may  account  for 

such  a  strained  interpretation,  but  that  is  oroperly  a  legislative  matter  to  be  regulated 

by  exemption  statutes  which  are  given  f  im  effect  by  secticm  6  of  the  Banknq>tcy  Act, 

vonforaxi  by  Holden  v.  Stratton,  198  U.  S.  ao2  (1905). 

It  may  be  noted  that  in  Cohen  v,  Samuels,  245  U.  S.  50  (1917),  followed  by  Cohn  «. 
Malone,  248  U.  S.  450  (191 9),  the  Court,  K>eaking  this  time  through  Mr.  Justice 
McKenna.  qualified  Uie  reasoning  of  those  former  cases  and  relied  on  70  a  (3)  wmI 
70  a  (5)  ot  the  Bankruptcy  Act  to  allow  the  trustee  to  reach  the  policies. 

^  U.  S.  Sup.  Ct.,  Oct.  Term,  1920,  no.  547.  For  the  facts  of  this  case,  see  Rbcxnt 
Cases,  infra,  p.  84. 

1*  MucJler  v.  Nugent,  284  U.  S.  i  (190a).  See  Inre  Mertens,  134  Fed.  loi  X05  (N.  D. 
N.  Y..  190S). 

u  Palmer  «.  Jordan,  163  Mass.  350  (1895).  See  Conner  ••  Long,  104  U.  S.  tsS,  23s 
(i88x).  The  reason  is  that  the  tnuufer  by  law  is  a  complete  legal  assignment,  not  Ukt 
Uie  ordinary  assignment  of  a  chose  in  action,  and  so  cannot  be  defeated  l^  sale  to  a 
bona  fide  purchaser. 
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policy  at  the  time  of  payment  This  is  inconsistent  ^*  with  the  companion 
cases  of  Burlingham  v.  Crouse^  which  gave  the  beneficiary  only  the  surplus 
after  paying  the  cash  surrender  value  to  the  trustee. 

This  unsatisfactory  state  of  the  law  will  continue  until  it  is  seen  just 
what  it  is  that  the  trustee  gets  in  such  a  situation.  When  an  ordinary 
policy  of  life  insurance,  payable  to  a  third  person  beneficiary,  with  a 
cash  surrender  value,^^  and  a  power  in  the  insured  to  change  the  bene- 
ficiary,^^ is  in  force,  it  is  submitted  that  the  insured  has  a  right  against 
the  insurer  for  the  cash  surrender  value,  conditional  however  upon  the 
surrender  of  the  policy,  and  that  the  beneficiary  has  a  right  against  the 
insurer  for  the  face  value  of  the  policy,  conditional  however  upon  death 
of  the  insured,  and  also  subject  to  be  defeated  by  a  change  of  bene- 
ficiaries. In  the  nature  of  things  either  of  these  conditional  rights  is 
defeated  by  perfection  of  the  other.  The  only  effect  of  bankruptcy  on 
this  situation  is  to  substitute  the  trustee  for  the  insured.  The  trustee 
may  then,  subject  to  the  bankrupt's  right  of  redemption,  get  the  cash 
surrender  value,  but  only  by  surrendering  the  policy;  or  he  may  change 
the  beneficiary.^*  But  unless  and  until  he  does  one  of  these  acts  the 
conditional  right  of  the  original  beneficiary  remains  unchanged  and  may 
be  perfected  at  any  time  by  death  of  the  insured.  Thereafter  the  trustee 
has  no  more  right  to  the  cash  surrender  value  than  the  beneficiary  would 

>*  The  policy  in  the  principal  case  was  payable  in  terms  to  a  third  person  while 
those  in  the  other  cases  were  payable  to  the  estate  of  the  insured.  But  the  significant 
point  is  to  whom  the  cash  surrender  value  was  payable,  and  this  was  payable  to  the  in- 
sured bankrupt  in  all  these  cases.  See  footnote  17,  infra.  Cohen  9.  Sunuels,  supra, 
is  a  square  holding  that  the  trustee  can  reach  the  cash  surrender  value  where  the  policy 
is  payable  in  terms  to  a  third  person  beneficiary  with  a  power  in  the  insured  to  (mange 
the  beneficiary  as  readily  as  wnere  the  policy  is  payable  to  the  estate  of  the  insured. 

The  contest  in  the  principal  case  was  between  the  trustee  and  the  insurer,  while 
in  the  other  cases  it  was  between  the  trustee  and  the  beneficiary,  but  certainly  this 
accident  of  procedure  should  not  affect  the  substantive  rights  of  the  parties. 

^^  When  IS  the  cash  surrender  value  payable  to  the  insured?  It  is  dearly  so  when 
the  insured  is  also  beneficiary  or  when  the  policy  so  provides  expressly.  But  more 
often  there  is  no  express  provision  as  to  this  point  in  the  policy.  The  popular  under- 
standing is  that  when  a  man  insures  his  life  and  pays  the  premiums  he  is  himself 
entitled  to  the  cash  surrender  value.  But  it  is  weU  settled  that  in  the  absence  of  a 
power  to  change  the  beneficiary  the  insured  caimot  by  himself  surrender  the  polic} 
and  get  the  cash  surrender  value,  because  the  beneficiary  has  a  vested  interest  therein 
Mutual  Life  Ins.  Co.  v.  Allen,  212  UL  134,  72  N.  E.  200  (1904);  Ferguson  9.  Phoenix, 
etc.  Co.,  84  Vt.  550,  79  Ad.  ijgj  (191 1).  But  where  there  is  a  power  in  the  insured 
to  change  the  beneficiary  it  is  submitted  that  there  is  no  vested  right  in  the  benefi- 
ciary and  so  no  obstacle  to  prevent  giving  effect  to  the  general  understanding  of  the 
contract.  The  cash  surrender  value  should  be  payable  to  the  insured  in  such  a  case, 
but  the  authorities  are  divided.  Crice  v.  Illinois  Ins.  Co.,  122  Ry.  572,  92  S.  W.  560 
(1906);  McKinney  v.  Fidelity,  etc.  Co.,  270  Mo.  305, 193  S.  W.  564  (1917).  Contra, 
Holder  «.  Prudential  Ins.  Co.,  77  S.  C.  299,  57  S.  £.  853  (1907);  Roberts  v.  North- 
western, etc.  Co.,  143  Ga.  780,  85  S.  E.  1043  (1915). 

u  This  power  should  have  no  effect  upon  the  right  of  the  beneficiary,  except  to 
render  t  contingent  instead  of  vested,  unless  and  until  the  power  is  properly  exercised. 
And  this  has  in  general  been  the  ruling  of  the  courts.  See  In  re  Jones,  249  Fed.  487 
(D.  Md.,  Z917).  This  question  is  of  tremendous  practical  importance  because  of  its 
bearing  on  the  application  of  exemption  statutes. 

^  Insurance  counsel  endeavorinig  to  protect  the  beneficiary  deny  that  the  power 
to  change  beneficiaries  can  be  exercised  by  any  one  excq>t  the  insured.  But  this 
position  seems  untenable  in  view  of  section  70  a  (3)  of  the  Bankruptcy  Act  and  Cohen 
9.  Samuels,  345  U.  S.  50  (1917). 
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have  to  the  face  value  after  a  surrender  of  the  policy.  This,  it  is  sub- 
mittedy  should  have  been  the  groimd  of  the  decision  in  Frederick  v. 
Fidelity  Mutual  Life  Insurance  Co.  and  should  be  applied  to  all  related 
cases. 


RECENT  CASES 

Bankruptcy  —  Property  Passing  to  Trustee  —  Right  to  Cash  Sur- 
render Value  op  Lipe  Insurance  Poucy — A  bankrupt  had  a  life  insurance 
policy  with  a  cash  surrender  value,  a  third  person  beneficiary,  and  a  power 
reserved  to  himself  to  change  the  beneficiary.  He  died  after  the  adjudication 
in  bankruptcy  and  the  defendant  insurer  paid  the  full  face  value  of  the  policy 
to  the  beneficiary  without  notice  of  the  bankruptcy.  The  plaintiff,  trustee 
in  bankruptcy,  sues  to  recover  the  cash  surrender  value.  Held,  that  the 
defendant  is  not  liable.  Frederick  v.  Fiddity  Mutual  lAfe  Insurance  Co,, 
U.  S.  Sup.  Ct.,  Oct.  Term,  1920,  no.  547. 

For  a  discussion  of  the  principles  involved  in  this  case,  see  Notes,  supra, 
p.  80. 

Constitutional  Law  —  Evidence — Privileges  Under  the  Fourth 
AND  FiPTH  Amendments  —  Use  by  Government  op  Papers  Stolen  by 
Private  Individual. — The  petitioner's  private  papers  were  stolen  by 
detectives  engaged  by  his  employer.  Evidence  of  an  alleged  fraudulent  use 
of  the  mails  was  discovered  therein,  and  voluntarily  turned  over  to  the 
Department  of  Justice,  which  had  no  prior  knowledge  of  the  theft.  Before 
presentation  of  the  papers  to  the  grand  jury,  the  petitioner  filed  a  petition 
in  the  Federal  District  Court  for  an  order  for  the  return  of  the  papers  to  him. 
Held,  that  the  government  is  entitled  to  retain  the  papers  for  use  against 
the  petitioner.  Burdeau  v.  McDowell,  U.  S.  Sup.  Ct.,  Oct.  Term,  1920, 
No.  646. 

The  Supreme  Court  has  recently  indicated  that  it  will  give  full  effect  to 
the  privileges  guaranteed  by  the  Fourth  and  Fifth  Amendments.  Silverthorne 
Lumber  Co,  v.  United  States,  251  U.  S.  z%$',Gouled  v.  United  States,  U.  S.  Sup. 
Ct.»  Oct.  Term,  1920,  No.  250.  See  Osmond  K.  Fraenkel, "  Concerning  Searches 
and  Seizures/'  34  Harv.  L.  Rev.  361.  But  the  privilege  against  unreason- 
able search  and  seizure  has  been  held  applicable  only  to  action  by  government 
officers  or  their  authorized  agents.  Bacon  v.  United  States,  97  Fed.  35  (8th 
Circ).  See  Weeks  v.  United  States,  232  U.  S.  383, 398;  Flagg  v.  United  States, 
233  Fed.  481 ,  483  (2d.  Circ.) .  The  purpose  of  this  Ainendment ,  it  is  submitted, 
is  to  restrain  unscrupulous  government  officers  from  interfering  with  domestic 
tranquillity,  rather  than  to  enable  Federal  offenders  to  avoid  detection  and 
prosecution.  See  Cooley,  Constitutional  Limitations,  7  ed.,  424  et  seq.; 
a  Story,  Commentaries  on  the  Constitution,  s  ed.,  §§  1901-2.  To  safe- 
guard his  constitutional  rights  effectively,  the  petitioner  might  well  be  entitled 
to  a  return  where  any  connection,  although  short  of  an  agency,  can  be  shown  be- 
tween Federal  officials  and  the  thief,  before  the  theft.  But  where,  as  here, 
there  is  no  connection,  the  petitioner  must  rely  upon  extra-Constitu- 
tional rights.  It  is  submitted  that  the  vague  reason  given  by  the  dissenting 
justices,  viz.,  the  lessening  of  respect  for  law  "by  resort  in  its  enforcement  to 
means  which  shock  the  common  man's  sense  of  decency  and  fair  play,"  is  a 
doubtful  basis  for  such  a  right.  The  Fifth  Amendment  will  not  be  violated 
by  introducing  these  papers  at  the  trial.  Lyman  v.  United  States ^  241  Fed.  04 «? 
(9th  Circ.) .   Petitioner's  only  remedy  is  an  action  for  damages  against  the  thief. 
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CosposATioNS  —  Dissolution  —  Devolution  or  Property  on  Disso- 
LUTiON.  A  voluntary  military  company  was  incorporated  by  the  legisla- 
ture. The  company  later  acquired  property  by  public  subscription,  fairs, 
etc.  Certain  members  of  the  company,  alleging  that  its  existence  has  been 
terminated,  sue  to  have  the  property  divided  among  them.  The  trustees 
who  hold  the  property  demur.  Held,  that  the  demurrer  be  stistained. 
Clarke  v.  Armslrong,  106  S.  £.  989  (Ga.). 

Questions  concerning  the  devdution  of  the  property  of  dissolved  corpo- 
rations are  not  new.    Coke  declared  that  the  real  property  of  a  corporation 
reverted  to  the  grantor.    See  Co.  Lit.  13  b.    But  Gray  pointed  out  that  the 
authorities  relied  upon  by  Coke  in  reality  supported  the  doctrine  that  the 
land  escheated  to  the  lord,  which  appears  to  have  been  the  true  rule.    John- 
son V.  Norway,  Winch,  37.    See  Gray,  Rule  Against  Perpetuities,  3  ed., 
§§44  51  a*    But  see  MoUv.  Danmlle  Seminary,  129  111.  403,  21  N.  £.  927. 
C/.  County  of  Franklin  v.  Blake,  283  111.  392,  119  N.  £.  288.    See  Kales, 
Estates,  Future  Interests,  etc.  in  Illinois,  2  ed.,  %  302.    There  seems, 
however,  little  doubt  that  personalty  passed  to  the  state  as  bona  vacantia. 
See  Mayor,  etc,  of  Colchester  v.  Seaber,  3  Burr.  1866,  1868,  org.    But  the  old 
technical  rules  of  the  common  law  are  no  longer  important.    With  regard  to 
business  corporations,  it  is  almost  universally  established,  either  by  legislation 
or  by  courts  of  equity,  that,  upon  dissolution,  their  property  will  be  held  in 
trust  for  creditors  and  stockholders.  Bacon  v.  Robertson,  18  How.  (U.  S.)  480. 
See  2  Kent,  Comm.,  12  ed.,  307,  note  b;  29  Harv.  L.  Rev.  780.    As  to 
corporations  other  than  business  corporations,  the  law  is  unsettled.    On 
prindple,  little  or  no  distinction  should  be  made  in  disposing  of  the  property 
of  such  corporations,  and  of  trusts  and  unincorporated  associations,  whose 
existence  is  terminated.    Principles  applicable  to  trusts  should  control  in 
all  cases.    When  the  purpose  for  which  the  property  was  accumulated  is 
non-diaritable,  there  should  be  a  resulting  trust  in  favor  of  such  contiibutois 
as  received  no  consideration  for  their  contributions,  regardless  of  whether  or 
not  they  are  members  or  trustees.    Coe  v.  Washington  Mills,  149  Mass.  543, 
21  N.  E  966.    Cf  McAlhany  v.  Murray,  89  S.  C.  440,  71  S.  E.  1025;  Mobile 
Temperance  Hall  Ass'n  v.  Holmes,  189  Ala.  271,  65  So.  1020;  Neptune  P,  E,  6* 
H.  Co.  V,   Board  of  Education  of  Mason  Co,,  166  Ky.  i,  178  S.  W.  1138; 
Titcomb  v.  Kennebunk  Mutual  Fire  Insurance  Co.,  79  Me.  315,  9  Atl.  732; 
In  re  Printers'  etc.  Society,  [1899]  2  Ch.  184,  distinguishing  Cunnack  v.  Edwards, 
[1896]  2  Ch.  679.    See  Scott,  Cases  on  Trusts,  380,  note,  382,  note.    Of 
course  this  result  may  be  varied  by  showing  that  the  donor  intended  some 
other  disposition.    In  re  Customs,  etc.  Fund,  [19 17]  2  Ch.  iS;Inre  Andrew's 
Trust,  [1905]  2  Ch.  48.    Where  the  purpose  is  charitable,  the  only  choice,  in 
the  absence  of  a  valid  outright  gift  over,   should  be  between  giving  the 
property  to  the  donor  and  administering  it  cy  pris.    The  latter  is  preferable. 
Mormon  Church  v.  United  States,  136  U.  S.  i ;  Sherman  v.  Richmond  Hose  Co, 
No,  2,  230  N.  Y.  462,  130  N.  E.  613;  In  re  Welch  Hospital  (Netley)  Fund, 
[iQ2i)  I  Ch.  65s,  in  eflfect  overruling  In  re  British  Red  Cross  Balkan  Fund, 
[1Q14]  2  Ch.  419;  Smith  v.  Kerr,  [1002]  i  Ch.  774.    Contra,  Easterbrooks  v. 
TUlinghast,  5  Gray  (Mass.)y  17.    Cf-  People  v.  Braucher,  258  lU.  604,  101 
N.  £.  944.    To  hold  that  the  pro[>erty  should  go  to  the  members  is  mis- 
takenly to  hold  that  the  individual  benefit  and  not  the  objVct  of  the  or- 
ganization is  the  charitable  purpose.    But  see  Hopkins  v.  Crossley,  138 
Mich.  561,  loi  N.  W.  822.    Cf,  People  v.  Braucher,  supra.    For  a  discussion 
of  terminable  charitable  trusts,  see  Gray,  Rule  Against  Perpetuities,  3  ed., 
§§  41  a,  205  note,  312,  327  a,  603  i.    In  the  principal  case,  the  corporation 
was  undoubtedly  charitable.    See  Bispham,  Principles  of  Equity,  9  ed., 
SSi20y  12$,    The  court  was,  therefore,  right  in  refusing  to  recognize  the  . 
ffnimn  of  the  individual  members. 


86  HARVARD  LAW  REVIEW 

Crimxhal  Law — Trial — Right  or  Accused  to  Act  as  His  Own  Coxtmssl. 
—  The  defendant  was  tried  on  a  chaise  of  criminal  con^iracy.  After  the 
evidence  was  all  in,  he  discharged  his  attorneys  and  requested  permission  to 
make  the  closing  argimient.  The  court  denied  the  request,  and  the  case  went 
to  the  jury  without  argimient  for  the  defendant.  Hddj  that  there  was  no 
error.    State  v.  Tawtdey,  182  N.  W.  773  (Minn.). 

A  person  sui  juris  charged  with  crime  may  try  his  own  case.  Dietz  v.  Slate, 
149  Wis.  462, 136  N.  W.  166;  Reg.  v.  Sout/iey^  4  F.  &  F.  864;  Reg.  v.  Yscuado, 
6  Cox  C.  C.  386.  The  danger  of  his  making  unsworn  statements  of  fact  to  the 
jury  is  not  important  enough  to  deny  him  this  right.  This  danger  cannot  be 
greater  when  he  makes  only  the  closing  argument,  and  therefore  cannot  be  a 
sound  basis  on  which  to  rest  the  principal  case.  But  the  question  remains 
how  far  a  defendant  waives  his  right  by  retaining  counsel.  Originally,  in 
cases  where  a  defendant  was  allowed  counsel  as  to  matters  of  fact  and  of 
law,  if  counsel  conducted  the  trial  as  to  matters  of  fact  the  accused  had 
no  right  to  make  the  dosing  argument.  Rex  v.  Parkins,  z  C.  &  P.  548. 
This  was  simply  a  matter  of  the  orderly  conduct  of  the  trial.  Rex  v.  White, 
3  Campb.  98.  For  the  accused  might  be  coached  by  counsel  in  examining 
witnesses,  and  then  address  the  jury  himself.  See  Rex  v.  Parkins,  supra,  at 
549.  The  English  courts  havre  been  increasingly  lenient,  and  have  even 
allowed  both  accused  and  counsel  to  address  the  jury.  Rex  v.  Pope,  z8  T.  L.  R. 
717;  Reg.  v.  Doherty,  16  Cox  C.  C.  306;  Reg.  v.  Walkling,  8  C.  &  P.  243;  Reg. 
v.  Malings,  8  C.  &  P.  242.  Cf.  Reg.  v.  Millhouse,  15  Cox  C.  C.  622.  But  see 
Reg.  v.  Taylor,  i  F.  &  F.  535;  Reg.  v.  Rider,  8  C.  &  P.  539;  Reg.  v.  Boucher, 
8  C.  &  P.  141 ;  Queen  v.  Burrows,  2  M.  &  Rob.  124.  No  technical  rules  should 
determine  the  right  of  a  defendant  to  discharge  his  counsel  and  continue  the 
case  in  person.  The  principal  case  rightly  holds  it  a  matter  of  discretion.  But 
it  may  be  advisable  to  allow  persons  accused  of  political  offenses,  as  was  the 
defendant  here,  a  greater  scope  than  others.  See  Robert  Ferrari,  "Political 
Crime  and  Criminal  Evidence,"  3  Minn.  L.  Rev.  365;  "Tlie  Trial  of  Political 
Criminals,  Here  and  Abroad,"  66  Dial,  647. 

EiaNENT    DOICAIN  —  VALUATION  —  WHAT    IS    ADiaSSIBLE    EVIDENCE    OF 

Value.  —  A  verdict,  in  condemnation  proceedings  by  the  United  States 
.against  the  Cape  Cod  Canal,  was  based,  inter  alia,  upon  the  following  evidence, 
introduced  by  the  owners  over  the  government's  exceptions:  (i)  utility  to 
the  government  for  military  or  naval  purposes;  (2)  cost  of  reproduction  in 
19 19  (three  to  four  times  the  actual  cost  about  five  years  earlier),  introduced 
without  any  evidence  that  there  was  a  market  at  the  enhanced  price;  (3) 
opinion  of  an  expert  as  to  the  prospective  earning  capacity  of  the  property 
during  the  next  twenty  to  twenty-five  years;  (4)  as  elements  of  actual  cost: 
interest  on  bonds,  payment  in  stock  and  bonds,  payments  to  bankers  for  aid 
in  floating  the  bonds,  pMiyments  for  services  in  financing  the  company  and  inter- 
est on  the  cost  of  the  plant  after  its  completion.  Held,  that  the  exceptions  be 
sustained  and  a  new  trial  granted.  United  States  v.  Boston,  Cape  Cod  and 
New  York  Canal  Co.,  271  Fwi.  877  fist  Circ). 

For  a  discussion  of  the  principles  involved  in  this  case,  see  Notes,  supra, 
page  76. 

Fixtures  —  Removal  —  Effect  of  Agreement  on  Character  of 
Property. — The  defendant  leased  lands  to  the  plaintiff  who  covenanted  that 
he  would  erect  thereon  certain  buildings,  and  would  remove  them  at  the 
expiration  of  his  lease  or  within  three  months  thereafter.  There  was  no 
express  provision  in  the  lease  respecting  the  ownership  of  the  buQdin^k 
The  plaintiff  failed  to  remove  the  buildings  within  the  specified  time,  and  ue 
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defendant  refuses  to  let  him  go  on  the  land  to  take  the  bufldings.  The 
plaintiff  sues  for  damages  for  detinue  or  conversion.  Hdd^  that  the  plaintiff 
recover.    Cooney  v.  Millar,  [1921 J  V.  L.  R.  254. 

It  has  frequently  been  held  that  by  agreement  made  between  the  ownen 
of  realty  and  personalty  before  annexation,  fixtures  remain  personal  property 
and  may  be  removed.  Broaddus  v.  Smith,  121  Ala.  335,  26  So.  34;  Dame  v. 
Dame,  38  N.  H.  429.  See  Ewell,  FixnntESy  2  ed.,  66-68,  150.  Another 
view  is  that  the  fixtures  become  realty,  but  the  original  owner  has  a  right  of 
severance.  Trask  v.  LiUle,  182  Mass.  8, 64  N.  £.  206.  Since  by  annexation 
the  chattels  assume  the  appearance  of  realty,  and  would,  in  the  absence  of  a 
contract,  be  realty,  the  second  view  seems  preferable.  There  is  all  the  more 
reason  for  reaching  this  result  in  the  principal  case  because  there  was  no 
express  provision  that  the  buildings  should  be  personalty.  If  there  was 
simply  a  right  of  severance,  there  is  no  reason  to  extend  it  beyond  the  time 
bargained  for.  Smith  v.  Park,  31  Minn.  70,  z6  N.  W.  490.  Even  if  it  be  said 
that  the  fixtures  did  become  personalty  by  force  of  an  implied  contract,  they 
should  remain  personalty  only  so  long  as  the  contract  is  operative.  Hughes 
v.  Kershaw,  42  Colo.  210,  93  Pac  11 16.  See  contra.  Dame  v.  Dame,  supra. 
On  either  view,  the  prindpid  case  is  wrong. 


FosszGN  Corporations  —  Service  ov  Process  —  Jurisdiction  when 
Corporation  is  not  "Doing  Bxtsiness"  in  the  State.  —The  defendant, 
a  foreign  corporation,  had  no  place  of  business  in  New  York,  and  owned  no 
property  in  the  state.  It  sent  its  treasurer  into  the  state  on  several  occasions 
to  buy  furniture.  The  treasurer  had  full  power  to  contract  for  the  defendant. 
On  one  of  these  trips  he  was  served,  as  agent  of  the  defendant,  with  a  summons 
for  an  action  growing  out  of  one  of  the  prior  purchases.  The  service  was 
made  as  provided  for  by  statute.  (1909  N.  Y.  Code  Civ.  Pro.,  §  43  2.)  The 
defendant  moved  to  quash  the  service.  Hdd,  that  the  motion  be  denied. 
National  Furniture  Co.  v.  William  Spiegdman  fr  Co.,  189  N.  Y.  Supp.  449 
(Sup.  Ct.). 

Under  the  statute  involved  here  the  New  York  courts  for  a  long  time  held 
that  whenever  an  officer  of  a  foreign  corporation  was  personally  served  within 
the  state,  the  courts  acqtiired  jurisdiction  over  the  corporation  for  all  causes 
of  action.  Sadler  v.  Boston  &  Bolivia  Rubber  Co.,  140  App.  Div.  367,  125 
N.  Y.  Supp.  405,  aff 'd  202  N.  Y.  547,  95  N.  £.  1139.  But  it  is  now  recog- 
nized that  a  judgment  in  personam  can  only  be  rendered  against  a  foreign 
corporation  when  it  is  "doing  business ''  within  the  state.  See  Riverside,  etc. 
Mtlls  V.  Menefee,  237  U.  S.  189;  Dollar  Co.  v.  Canadian  C.  6*  P.  Co.,  220 
N.  Y.  270,  lis  N.  E.  711;  Pennoyer  v.  Nejff,  95  U.  S.  714.  This  defendant 
was  not  ''doing  business"  within  the  state.  Good  Hope  Co.  v.  Railway  Barb 
Pencing  Co.,  22  Fed.  635  (S.  D.  N.  Y.);  St.  Louis  Wire-Mill  Co.  v.  Con- 
solidated Barb-Wire  Co.,  32  Fed.  802  (£.  D.  Mo.).  To  say,  as  the  court  does, 
that  the  defendant,  for  the  purposes  of  this  action,  was  present  ''doing 
business,"  is  only  to  conftise  the  issue.  New  phraseology  cannot  hide  the 
inherent  defects  of  the  old  doctrine.  That  doctrine  not  only  denies  due 
process  of  law,  but  also  conflicts  with  every  accepted  theory  of  jurisdiction. 
See  Austin  W.  Scott,  "Jurisdiction  over  Nonresidents  Doing  Business  within 
a  State,"  32  Harv.  L.  Rev.  871.  If  it  is  attempted  to  support  the  case  on 
some  theory  of  regulation  of  transactions  carried  on  in  the  state,  such  reason- 
ing would  equaUy  apply  to  nonresident  individuals.  It  is  not  applied  to 
Individuals  when  they  are  ''doing  business,"  and  a  fortiori  would  not  apply 
where  they  are  not  "doing  business."  Plexner  v.  Parson,  248  U.  S.  289; 
Cdbanne  v.  Graf,  87  Minn.  510,  92  N.  W.  461.  Unfortunately  New  York  is 
not  the  only  jurisdiction  which  gives  way  to  the  tendency  to  make  things 
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easier  for  its  own  litigants.  Premo  SpedaUy  Mfg,  Co.  v.  Jersey^Creme  Co,, 
200  Fed.  352  (gth  Circ);  Colorado  Iron-Works  v.  Sierra  Grande  Mining  Co., 
15  Colo.  499,  25  Pac.  325;  Fond  du  Lac  Cheese  6*  BuUer  Co.  v.  Henningsen 
Produce  Co.y  141  Wis.  70,  123  N.  W.  640. 

Foreign  Exchange  —  Sale  op  Draft — Measxtre  op  Damages  on  Dis- 
honor. —  The  plaintiff  paid  the  defendant  $92,500  for  a  draft  for  2,000,000 
lire  on  the  defendant's  Genoese  correspondent.  Thereafter  the  BanJc  Com- 
missioner took  possession  of  the  defendant's  business  and  ordered  the  Genoese 
bank  not  to  pay;  these  instructions  were  followed  when  the  draft  was  later  pre- 
sented. The  plaintiff  sues  to  recover  the  original  sum  paid.  Hdd,  that  the 
plaintiff  recover  only  the  rate  of  exchange  for  2,000,000  lire  at  the  date  of  dis- 
honor.   American  Express  Co.  v.  Cosmopolitan  Trust  Co.y  132  N.  E.  26  (Mass.). 

To  recover  the  original  deposit  the  plaintiff  must  prove  either  the  right  to 
rescind  the  contract  for  failure  of  consideration  or  the  existence  of  a  trust. 
There  cannot  be  a  trust  without  a  res.  Where  actual  money  is  transferred 
abroad,  there  is  a  res.  People  ex  rel.  ZoUi  v.  Flynn,  135  App.  Div.  276,  120 
N.  Y.  Supp.  511.  But,  in  the  case  of  cable  transfers  and  drafts,  because  of  the 
lack  of  a  res,  the  existence  of  any  trust  is  generally  denied.  Legnili  v.  Mechanics 
and  Metals  Banky  230  N.  Y.  415,  130  N.  E.  597-  See  Strohmeyer  and  Arpe  v. 
Guaranty  Trust  Co.,  it 2  App.  Div.  16, 157  N.  Y.  Supp.  955;  Zechariah  Chafee, 
Jr.,  "Progress  of  the  Law  —  Bills  and  Notes,"  33  BUrv.  L.  Rev.  255,  279; 
Austin  W.  Scott,  "  Progress  of  the  Law  —  Trusts,"  33  Harv.  L.  Rev.  688, 689. 
Therefore  the  plaintiff  advances  the  theory  of  rescission  because  of  failure  of 
consideration.  See  3  Williston,  Contracts,  {§  1375, 1457, 1467.  Obviously 
had  this  been  a  simple  executory  contract  by  the  defendant  to  furnish  lire  in 
Genoa,  the  plaintiff  might  have  rescinded  for  the  defendant's  failure  to  per- 
form. But  there  is  more  than  a  simple  contract.  The  draft  is  the  thing 
bought,  the  consideration.  Merchants  customarily  regard  the  draft  as  a  tan- 
gible thing;  and,  in  effect,  the  transfer  of  the  draft  has  merged  the  executory 
contract.  If  the  draft  is  dishonored,  the  plaintiff  must  sue  in  damages  for  the 
breach  of  the  obligation  attached  by  law  to  the  draft.  See  Byles,  J.  in  Suse  v. 
Pompe,  8  C.  B.  (n.  s.),  538  565. 

Homestead  —  Protection  op  Wipe's  Interest  —  Validity  op  Hus- 
band's Contract  to  Convey  Homestead.  —  A  statute  provides  that  a 
deed  conve3dng  homestead  property  shall  be  valid  only  if  signed  by  both 
hiisband  and  mie.  (C.  &  M.  Ark.  Digest,  §  5542.)  The  defendant,  without 
the  assent  of  his  wife,  contracted  to  sell  the  plaintiff  his  homestead.  On  the 
wife's  refusal  to  join  in  the  conveyance,  the  plaintiff  sues  for  damages.  Held, 
that  the  plaintiff  do  not  recover.    PerreU  v.  Wood,  2^2  S.  W.  577  (Ark.). 

For  a  discussion  of  the  principles  involved  in  this  case,  see  Notes,  supra, 
p.  78. 

Homicide — Selp-Depense — Duty  to  Retreat  prom  Place  op  Busi- 
ness.— The  defendant,  while  about  his  business  of  superintending  certain  exca- 
vations,  was  attacked  by  the  deceased  and  killed  him.  The  court  instructed  the 
jury  that  if  retreat  is  reasonably  safe  one  must  retreat  rather  than  kill.  Held^ 
that  these  instructions  were  erroneous.  Brown  v.  United  States,  U.  S.  Sup. 
Ct.,  Oct.  Term,  1920,  no.  103. 

It  is  possible  that  this  decision  stands  for  the  proposition  that  there  is,  in 
genera],  no  duty  to  retreat,  a  proposition  difficult  to  maintain.  See  Joseph 
H.  Beale,  "  Retreat  from  a  Murderous  Assault, "  16  Harv.  L.  Rev.  567.  More 
narrowly  construed,  the  decision  may  be  regarded  as  extending  to  include 
a  place  of  business  the  doctrine  that  one  need  not  retreat  from  his  dwelling- 
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Bouse  to  avoid  the  necessity  of  killing  in  self-defense.  There  have  been 
prior  decisions  to  the  same  effect.  Askew  v.  State,  94  Ala.  4^  xo  So  657; 
Bean  v.  State,  25  Tex.  Cr.  App.  346,  8  S.  W.  278.  Even  in  its  uneztended 
form  the  doctrine  merits  scrutiny.  It  is  a  heritage  from  times  of  turbulence 
and  strife  when  retreat  from  one's  castle  was  necessarily  attended  with  an 
increase  of  peril.  See  Seymour  D.  Thompson,  "Homicide  in  Self-defense/' 
14  Am.  L.  Rev.  548,  554.  Its  justification  rested  on  that  fact.  Semayne's 
Case,  3  Coke,  185,  186;  State  v.  Patterson,  45  Vt.  308.  See  i  Hale  P.  C.  481; 
Joseph  H.  Beale,  "Homicide  in  Self-defense,"  3  CoL.  L.  Rev.  526,  541.  That 
a  retreat  from  one's  house  to-day  increases  pei^  is  not  axiomatic.  It  depends 
in  each  case  upon  the  facts  and  a  blanket  rule  is  impossible.  Accordingly,  a 
blanket  rule  of  law  that  looks  for  justification  to  an  assumption  that  retreat 
from  a  dwelling  is  always  attended  with  increased  peril  is  unsound.  Doubtless 
the  complex  of  sentiment  and  inadequate  analysis  in  which  the  rule  that  "an 
Englishman's  house  is  his  castle  "  is  embedded  will  preserve  it.  But  even  that 
affords  no  justification  for  its  extension. 

Intekstate  Commerce  —  Taxation  —  General  Limitations  on  the 
Taxing  Power  —  Taxation  of  Bills  Receivable  Derived  vrom  Inter- 
state Commerce. — A  Louisiana  statute  provides  for  the  taxation  of  all 
property  having  a  situs  in  the  state,  including  credits  and  bills  receivable. 
(1898  La.  Acts,  Act.  170,  §  7).  The  plaintiff  is  a  domestic  corporation 
engaged  in  buying  and  selling  lumber  both  within  and  without  the  state. 
An  assessment  was  made  upon  it  by  subtracting  from  the  total  sum  due  the 
company  for  interstate  and  intrastate  business,  the  total  owed  by  the  com- 
pany in  Louisiana  and  other  states.  The  plaintiff  appeals  from  judgment 
rejecting  its  demand  to  aimul  the  assessment.  Held,  that  the  judgment  be 
affirmed.   Krauss  Bros,  Lumber  Co.  v.  Board  of  Assessors,  88  So.  397  (La.). 

The  extent  to  which  a  state  may  indirectly  burden  interstate  commerce 
and  yet  not  regulate  commerce  in  the  constitutional  sense,  is  a  practical, 
not  a  technical  question  See  Galveston,  H.^S,A.  Ry.  Co.  v.  Texas,  2 10  U  S. 
217,  225.  A  state  may  tax  property,  within  its  boundaries,  engaged  in 
interstate  commerce,  on  the  basis  of  its  value  as  a  going  concern.  W.  U.  Td, 
Co.  V.  Massachusetts,  125  U.  S.  530.  A  tax  on  property  in  the  original 
packages  brought  from  without  the  state  is  valid.  Brown  v.  Houston^ 
114  U.  S.  622.  Also,  a  tax  on  net  income  of  a  domestic  corporation,  partly 
derived  from  interstate  commerce,  is  constitutional.  U,  S.  Glue  Co,  v. 
Town  of  Oak  Creek,  247  U.  S  321.  Such  taxes,  practically,  have  very  little 
deterrent  effect  on  interstate  commerce*  On  the  other  hand,  to  tax  gross 
receipts  derived  from  interstate  commerce  burdens  each  transaction  in  a 
manner  that  tends  to  prohibition.  PhUa,  6*  So.  S,  5.  Co,  v.  Pennsylvania, 
122  U.  S.  326;  Galveston,  H.brS.A.  Ry.  Co.  v.  Texas,  supra.  No  such  effect 
as  that  would  follow  the  tax  in  the  principal  case.  Like  the  net  [income  tax, 
it  bears  no  ratio  to  the  interstate  business  done,  and  has  no  tendency,  practi- 
cally, to  embarrass  it.  See  U.  S.  Glue  Co.  v.  Town  of  Oak  Creek,  supra,  at 
328.  See  Thomas  R.  Powell,  "Indirect  Encroachment  on  Federal  Authority 
by  the  Taxing  Powers  of  the  States,''  3d  Harv.  L.  Rev.  374,  415.  The  tax 
is  a  legitimate  exercise  of  the  state's  power  to  exact  incUscriminatdy  a  toll 
from  all  property  within  its  jurisdiction. 

Joint  Tenancy  —  Severance  —  Effect  of  Non-Acceptance  of  Deed 
Before  Death  of  Grantor.  —  A  joint  tenant  executed  a  deed  of  his  moiety 
and  delivered  it  to  a  third  party,  to  be  kept  until  the  grantor's  death  and  then 
given  to  the  grantee.  After  the  grantor's  death,  the  deed  was  handed  to  the 
grantee,  who  till  then  had  known  nothing  of  it.   The  oth'^r  joint  tenant  claims 


90  HARVARD  LAW  REVIEW 

the  whole  property  by  right  of  urvivorship.    Held,  that  he  is  entitled  to  the 
entire  property.    Green  v.  Skinner,  197  Pac.  60  (Cal.). 

On  sound  principles,  the  deed  here,  duly  executed  and  delivered  to  the  de- 
positary, should  at  once  vest  a  futtire  interest  in  the  grantee.  Aside  from  the 
question  of  acceptance,  a  majority  of  American  jurisdictions  so  hold.  Bury 
V.  Young,  98  Cal.  446, 33  Pac.  338;  JBr<wn  v.  Westerfield,  47  Neb.  399, 66  N.  W. 
439.  Contra,  SUmehiU  v.  Hastings,  202  N.  Y.  115,  94  N.  £.  1068.  See  Harry 
A.  Bigelow,  "  Conditional  Deliveries  of  Deeds  of  Land,"  26  Harv.  L.  Rev. 
565,  576.  This  would  sever  the  joint  tenancy.  See  Clerk  v.  Clerk,  2  Vem.  Ch. 
323.  See  Lrrr.,  (  292.  Many  courts,  however,  hold  that  a  grantor's  power 
to  dothe  the  grantee  with  ownership  is  not  effectively  exercised  imtil  acceptance 
by  the  grantee.  Hibberd  v.  Smith,  67  Cal.  547  >  8  Pac.  46;  Meigs  v.  Dexter, 
172  Mass.  217,  52  N.  £.  75.  If  so,  then  here  the  survivor  stepped  in  at  the 
grantor's  death.  See  Co.  Lrrr.,  185  b.  C/.  Bassler  v.  Rewodlinski,  130  Ws. 
26, 109  N.  W.  1032.  But  whethcftr  the  grantee  should  be  given  the  advantages 
of  ownership  before  acceptance,  as  is  sometimes  done  by  these  same  courts 
under  the  fiction  of  relation  back,  must  depend  not  upon  logic  but  upon  a 
balance  of  the  interests  involved.  See  Baker  v.  Snavely,  84  Kan.  179,  183, 
114  Pac.  370,  372.  The  courts  rightly  refuse  to  apply  the  fiction  to  cut  off 
the  intervening  rights  of  a  bona  fide  purchaser.  Wddock  v.  Frisco  Lumber  Co., 
176  Pac  218  (Okla.);  Jackson  v.  Rowland,  6  Wend.  (N*.  Y.)  666.  But  they 
adopt  it  when  the  dispute  is  between  the  grantee  and  an  heir  or  widow  of  the 
grantor.  Wells  v.  WMs,  132  Wis.  73,  in  N.  W.  1111;  Smiley  v.  Smiley,  114 
Ind.  258, 16  N.  E.  585 ;  Stephens  v.  Rinehart,  72  Pa.  St.  434.  Clearly,  no  social 
policy  exists  to  place  the  right  of  survivorship  higher  than  the  claims  of  an 
heir  or  the  right  of  dower. 

Judgments  —  Operation  as  Against  Third  Parties. —  A  "granted" 
an  oil  and  gas  lease  to  B  for  six  years.  A  then  conveyed  the  land  to  the 
defendant.  Later,  A  started  suit  against  B  to  annul  the  lease.  The  court, 
not  aware  that  A  had  conveyed  all  his  interest,  dismissed  the  suit,  and,  on  a 
coimterdaim,  extended  B's  lease  a  reasonable  time  to  compensate  for  the 
interruption  to  his  qtiiet  enjoyment  {Leonard  v.  Busch-EvereU  Co,,  139  La. 
1099,  72  So.  749).  The  six-year  term  having  expired,  the  defendant  leased 
to  the  plaintiff,  who  paid  some  money  down;  but  being  warned  off  the  land 
by  B  and  learning  of  the  decree  extending  B's  lease,  the  plaintiff  refused  to 
go  on  with  his  lease,  and  sued  to  recover  the  money  paid.  From  a  judgment 
for  the  plaintiff  the  defendant  appeals.  Hdd,  that  the  appeal  be  dismissed. 
Standard  Oil  Co,  of  La.  v.  Webb,  ^  So.  808  (La.). 

Where  a  lease  purports  to  "grant,"  there  is  an  implied  covenant  for  quiet 
enjoyment.  Headley  v.  Hoopengamer,  60  W.  Va.  626,  55  S.  E.  744.  See 
StoU  v.  Rutherford,  92  U.  S.  107, 109.  See  i  Tifpany,  Landlord  and  Tenant, 
§  79 a;  Rawle,  Covenants  for  Title,  5  ed.,  §§  272, 273.  This  has  been  held 
to  apply  to  so-called  oil  and  gas  leases.  Knotts  v.  McGregor,  47  W.  Va.  566, 
35  S.  £.  899.  See  Thornton,  On.  and  Gas,  3  ed.,  §{  98,  891.  It  has  Uke- 
wise  been  held  that  an  action  by  the  lessor  against  the  lessee  to  recover 
possession  is  a  breach  of  the  implied  covenant.  Levitzky  v.  Canning,  33 
Cal.  299.  C/.  Hubble  v.  Cole,  88  Va.  236,  13  S.  £.  441.  But  see  Callahan  v. 
Goldman,  216  Mass.  238,  103  N.  £.  689.  See  i  'Hpfany,  Landlord  and 
Tenant,  §  79  d  (i) ;  Rawle,  Covenants  for  Title,  s  ed.,  §  1 28.  Since  an  qH 
and  gas  lease  is  specifically  enforceable,  equity  might  well  under  proper  circum- 
stances extend  the  term  of  the  lease  to  compensate  for  the  interruption.  But 
the  situation  in  Leonard  v.  Busch-EvereU  Co.,  supra,  was  not  a  proper  one  for 
such  relief.  The  true  owner,  the  defendant  in  the  principal  case,  was  not 
joined;  the  decree  was  therefore  not  binding  on  him.  Dull  v.  Blackman, 
169  U.  S.  243;  Gypsy  Oil  Co.  v.  Cover,  78  Okla.  158,  189  Pac.  540.    Further- 
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more,  the  party  against  whom  the  decree  was  granted  was  not  the  owner  of 
the  land.  Therefore  it  is  submitted  that  the  whole  decree  was  null  and  void; 
that  the  lease  to  the  present  plaintiff  was  valid;  and  that  he  accordingly  had 
no  right  to  recover  hack  the  money  paid. 

M0KTGAGE8 — Pbiobhies  —  PRiosrry  of  Puschase-Money  Mostgage 
Acquired  at  Foseclositbe  Sale  oves  Existing  Second  Mortgage.  —  A 
property  owner  who  had  given  first  and  second  mortgages  purchased  the 
propc.y  under  a  foreclosure  of  the  first  mortgage,  giving  a  purchase-money 
mortgage  to  the  plaintiff,  a  third  person.  The  plaintiff  now  seeks  to  foreclose 
this  mortgage.  The  second  mortgagee  claims  priority.  Hdd^  that  the  plain- 
tiff's mortgage  has  priority.     Duer  v.  Jaegefy  186  N.  Y.  Supp.  584  (Sup.  Ct.). 

A  purchaser  at  a  f ordosure  sale  of  mortgaged  property  will  ordinarily  take 
free  from  all  junior  liens  or  mortgages.  SchnarUz  v.  Schellhaus,  37  Ind.  85; 
Heinrotk  v.  Frost,  250  IlL  102,  95  N.  £.  65.  But  where  such  purchaser  is  the 
mortgagor  himself,  it  is  dearly  equitable  that  junior  liens  be  revived  against 
him.  Otter  v.  Lord  Vaux^  6  De.  G.,  M.  &  G.  638.  When,  however,  he  gives 
a  purchase-money  mortgage  to  a  third  person  who  pays  off  the  first  mortgage, 
the  new  mortgage  should  have  prioity  over  the  jimior  lien.  See  26  Harv. 
L.  Rev.  361.  The  reason  usually  given  is  that  the  whole  transaction  is  over  in 
a  breath,  and  the  purchase-money  mortgage  has  attached  before  the  junior 
lien  has  had  time  to  obtain  priority.  Warren  Mortgage  Co,  v.  Winters,  94  Kan. 
6x5,  146  Pac.  1012;  Rees  v.  Ludington,  13  Wis.  276.  See  Western  Tie  6* 
Timber  Co,  v.  Camphdlj  113  Ark.  570,  169  S.  W.  253.  Such  reasom'ng  is 
artificial  and  savors  of  the  mechanical  habits  of  the  mediaeval  mind.  In 
reality  the  situation  amoimts  merdy  to  substitution  of  one  first  mortgage  for 
another.  See  Protestant  Episcopal  Church  v.  E.  K  Lowe  Co.,  131  Ga. 
666,  63  S.  £.  136;  Haywood  v.  Nooney,  3  Barb.  (N.  Y.)  643.  At  least  if  the 
purchase-money  mortgage  is  no  greater  than  the  original  first  mortgage,  the 
junior  Hen-holder  is  no  worse  off  than  before,  and  he  can  uige  no  equitable 
grounds  upon  which  he  should  be  promoted  to  the  first  place. 

Police  Power  —  Interest  op  Pubuc  Health — Licensing  Act  Dis- 
criminating AGAINST  Chiropractors.  —  Defendant  was  convicted  under  a 
statute  prohibiting  the  practice  of  drugless  healing  without  a  license.  The 
statute  provided  that  a  license  could  be  applied  for  only  on  the  successful 
completion  of  a  four-year  course  in  a  reputable  school  teaching  that  system; 
whereas  for  the  regular  medical  and  surgical  license  no  definite  length  of 
study  was  required.  (1917  III.  Laws,  p.  580;  1917  III.  Rev.  Stat.,  c.  91,  §9.) 
Defendant,  a  chiropractor,  attacks  the  constitutionality  of  fbls  statute. 
Hddf  the  statute  is  unconstutional.  People  v.  Love,  131  N.  £.  809  (111.). 

The  legislature  has  power  to  make  laws  to  protect  the  public  health,  and 
so  espedally  to  regulate  the  practice  of  medidne  and  healing.  Dent  v.  West 
Virginia,  129  U.  S.  114.  Under  this  power  the  legislature  may  make  such 
regidations  of  chiropractic  as  are  reasonably  related  to  the  public  good. 
State  V.  Smith,  233  Mo.  242,  135  S.  W.  465.  Possibly  it  could  be  prohibited 
altogether,  on  the  ground  that  more  harm  than  good  will  come  of  treating  all 
diseases  soldy  by  manipulations  of  the  vertebrae.  Courts  should  respect 
legislative  judgment  in  such  exerdse  of  the  police  power.  See  Jacohson  v. 
Massachusetts^  197  U.  S.  11;  Powell  v.  Pennsylvania,  127  U.  S.  678.  There 
is,  then,  no  objection  to  the  statute  on  the  ground  of  due  process.  But,  as  a 
physician  might  practice  chiropractic  under  his  general  license,  the  question 
arises  whether  the  legislature  is  denying  equal  protection  of  the  laws  in 
requiring  fewer  years  of  study  for  such  a  license  than  for  a  license  to  practice 
dm^eas  healing  alone.    Here  again  the  court  should  defer  to  legislative  au- 
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thority  if  any  possible  reason  can  be  seen  for  the  distinction.  See  Williams 
V.  Arkansas,  217  U.  S.  79.  At  first  blush,  it  seems  highly  unreasonable  to 
require  more  time  to  be  spent  in  learning  less.  But  the  practical  operation  of 
the  statute  is  to  burden  chiropractic  when  carried  on  as  a  separate  profession. 
In  view  of  the  fact  that  when  so  carried  on  it  may  be  more  dangerous  than 
when  used  in  connection  with  general  medical  methods,  the  statute  should  be 
upheld.    See  contra,  State  v.  GraveU,  65  Ohio  St.  289,  63  N.  £.  335. 


Proximate  Cause  —  Intervening  Causes  —  Foreseeable  Failure 
TO  Avoid  Danger. — The  plaintiff's  intestate  was  killed  in  serving  the 
defendant  interstate  carrier.  He  was  crushed  between  the  end  of  a  shunted 
car  on  which  he  was  working  and  the  defective  end  of  a  standing,  loaded  car, 
which,  as  he  knew,  lacked  drawbar  and  coupler.  His  job  was  to  stop  his 
car  before  it  reached  the  other.  The  drawbar  and  coupler  would  have 
prevented  the  accident  by  separating  the  cars.  The  Safety  Appliance  Acts 
forbid  the  use  of  cars  without  such  appliances.  (27  Stat,  at  L.  531,  §§  2,  8; 
32  Stat,  at  L.  943,  §1.)  Contributory  negligence  and  assumption  of  risk 
are  made  immaterial.  (35  Stat,  at  L.  69,  §{3, 4).  Eddy  that  a  judgment 
den3dng  recovery  be  affirmed.  Lang  v.  A^.  Y,  Central  R,  R.  Co.,  U.  S.  Sup. 
Ct.,  Oct.  Term,  1920,  No.  290. 

The  majority  say  the  defendant's  violation  of  law  was  not  a  proximate 
cause  of  the  decedent 's  death.  It  was  clearly  a  cause.  In  view  of  a  verdict 
for  the  plaintiff  in  the  trial  court,  as  well  as  the  ordinary  course  of  activities 
in  railroad  yards,  it  must  be  taken  that  such  accidents  from  collision  were 
risked  by  the  defendant's  failure  to  act.  The  violation  of  the  statute  there- 
fore seems  a  proximate  though  passive  cause  of  the  decedent's  death.  Watts 
V.  EvansviUe,  Ml.  C.  6*  N,  Ry,  Co,,  129  N.  £.  315  (Ind.);  Nelson  Creek  Coal 
Co.  V.  Bransford,  225  S.  W.  1070  (Ky.) ;  Swaim  v.  Chicago,  R.  J.  6*  P.  Ry.  Co., 
187  la.  466, 174  N.  W.  384.  Cf.  Sorter  v.  Indianapolis,  126  N.  £.  330  (Ind.) ; 
Davis  V.  Mdlen,  182  Pac.  920  (Utah).  See  Joseph  H.  Beale,  "The  Proximate 
Consequences  of  an  Act,"  33  Harv.  L.  Rev.  633,  650-658.  The  theory  of  the 
majority  seems  to  have  been  that  the  statutes  in  question  were  intended  to 
protect  only  workers  moving  or  coupling  defective  cars.  This  seems  an 
unfortunately  narrow  construction.  This  view,  however,  is  the  real  basis 
of  the  judgment.  It  explains  the  court's  conclusions  on  causation.  The 
decision  seems  also  to  have  been  influenced  by  deep  rooted  convictions  on  the 
doctrines  of  the  last  dear  chance  and  assumption  of  risk,  which  cannot  have 
been  consciously  regarded  in  view  of  the  wording  of  the  statute.  Similarly, 
the  question  of  a  defendant's  negligence  is  often  not  sharply  distinguished 
from  that  of  proximate  causation.  See  Nelson  Creek  Coal  Co.  v.  Bransford^ 
supra;  Sorter  v.  Indianapolis,  supra. 


Quo  Warranto  —  Judicial  Discretion  in  Quo  Warranto  against 
Municipal  Corporation.  —  The  City  of  Methuen,  Mass.,  was  chartered 
in  191 7  under  an  unconstitutional  statute.  A  dty  government  was  in- 
augurated and  all  the  activities  of  a  munidpality  carried  on  for  two  and  a 
half  years,  during  which  time  several  statutes  recognized  its  existence  and 
state  and  county  taxes  were  assessed  upon  it  as  a  dty.  Information  in  the 
nature  of  Quo  Warranto  by  the  Attorney  General  in  behalf  of  the  common- 
wealth for  a  judgment  of  ouster  against  the  dty.  Held,  that  the  infor- 
mation should  be  dismissed.  Au'y  GenH  v.  City  of  Methuen,  236  Mass.  564, 
X2Q  N.  E.  662. 

For  a  discussion  of  the  principles  involved  in  this  case,  see  Notes,  supra, 
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Taxation  —  General  Limitations  on  the  Taxing  Power  —  Federal 
Agency:  Taxation  by  a  State  of  a  Debt  Owed  by  the  United  States.  — 
The  relator  was  assessed  for  a  property  tax  on  a  debt  due  from  the  United 
States,  an  unpaid  balance  on  fully  performed  war  contracts.  He  contended 
that  this  debt  is  not  taxable  by  the  state.  EM,  that  the  debt  is  taxable. 
People  V.  Cantor f  187  N.  Y.  Supp.  467  (Sup.  Ct.). 

It  may  be  uiged  that  this  obligation  ought  not  to  be  distinguished,  analyti- 
cally, from  other  federal  contractual  obligations  which  are  exempt,  under  the 
Constitution,  from  state  taxation.  Such  taxation  of  federal  credit  in  the  form  of 
government  securities  has  been  held  unconstitutional  as  an  undue  interference 
with  federal  f  imctions.  Weston  v.  The  City  Council  of  Charleston,  2  Pet.  (U.  S.) 
44g;  Farmers'  Bank  v.  Minnesota,  332  U.  S.  516.  See  27  Harv.  L.  Rev.  769. 
In  the  principal  case  credit  is  given  the  government,  and  the  absence  of  certain 
paper  evidence  should  be  immaterial.  The  validity  of  such  a  tax  must  depend 
finally  on  a  balance  of  the  economic  and  political  interests  of  state  and  federal 
governments  and  their  constituencies.  The  imposition  by  a  state  of  burdens  on 
the  credit  of  the  United  States  will  presumably  increase  the  cost  of  such  credit. 
Any  gain  to  the  state  by  such  a  measure  should  thus  cause  an  equal  loss  to 
the  United  States.  Federal  taxes  will  be  correspondingly  increased.  The 
net  loss  to  the  national  community  will  be  the  expense  of  the  duplicate 
collection  involved.  To  permit  such  an  imposition  might,  further,  give  the 
states  a  dangerous  power  to  embarrass  federal  operations.  C/.  M'CuUoch  v. 
Maryland,  4  Wheat.  (U.  S.)  316.  Whether  a  given  interference  by  state 
taxation  with  federal  operations  is  sufficiently  serious  to  warrant  exemption  is 
thus  finally  a  question  of  degree.  As  a  priori  politics  and  political  economy 
are  uncertain,  it  is  impossible  to  be  dogmatic  in  urging  that  the  tax  in  question 
is  unconstitutional.  Cf.  Fidelity  6*  Deposit  Co.  v.  Pennsylvania,  240  U.  S. 
319;  Indian  Oil  Co.  v.  Oklahoma,  240  U.  S.  522;  In  re  Skdton  L.  6*  Z.  Co.'s 
Gross  Production  Tax,  197  Pac.  495  (Okla.). 

Taxation  —  Particular  Forms  of  Taxation  —  State  Inheritance  Tax 
on  Stock  of  a  Non-Resident  in  a  Foreign  Cokforation  owning  Realty 
within  the  State.  —  A  New  York  statute  taxes  the  transfer  by  will  or  intes- 
tate law  of  a  non-resident  decedent's  shares  in  a  foreign  corporation  owning 
realty  in  New  York,  in  the  proportion  which  that  realty  bears  to  the  entire 
property  of  the  corporation  (1909  New  York  Laws,  c.  62,  §  220(2);  Consol. 
Laws,  c.  60,  art.  10.)  A  non-resident  testator  left  in  New  York  a  stock  cer- 
tificate representing  shares  in  a  foreign  corporation  owning  realty  in  New  York. 
His  executor  resists  a  tax  on  the  transfer  of  these  shares  on  the  grotmd  that  the 
statute  is  unconstitutional.  Hdd,  that  the  statute  is  constitutional.  Mailer 
of  iicMvUen,  114  Misc.  505, 187  N.  Y.  Supp.  248. 

Jurisdiction  to  impose  an  inheritance  tax  depends  upon  control  over  some 
essential  element  in  the  transfer  of  the  decedent's  property.  Welch  v.  Treasurer 
&  Receiver  General,  223  Mass.  87,  in  N.  E.  774;  Matter  of  Hull,  in  App.  Div. 
322,  97  N.  Y.  Supp.  701.  This  principle,  already  stretched  in  cases  where  a 
decedent's  extra-state  personalty  is  taxed  at  his  domidl,  must  be  abandoned 
altogether  to  reach  the  result  of  the  principal  case,  since  the  decedent  and  the 
corporation  were  both  beyond  the  control  of  New  York.  The  presence  of 
corporate  realty  within  the  state  should  be  immaterial,  for  the  shareholder  not 
only  does  not  own  it,  but  may  in  a  given  instance  have  no  rights  whatever 
against  it.  Parker  v.  Bethd  Hold  Co.,  96  Tenn.  252,  34  S.  W.  209;  Greenleaf  v. 
Board  of  Review,  184  HI.  226,  56  N.  £.  295.  For  this  reason,  the  fact  of  such 
presence  has  justly  and  uniformly  been  held  an  insufficient  basis  for  taxing 
transfers  of  foreign-owned  shares  in  foreign  corporations.  Welch  v.  Treasurer 
Gr  Receiver  General,  supra;  Oakman  v.  Small,  282  HI.  360, 118  N.  £.  775 ;  State  v. 
Dunlap,  28  Idaho,  784, 156  Pac.  1141.    See  Joseph  H.  Beale,  **  Juriisdiction  to 
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Tax/*  33  Hakv.  L.  Rev.  587,  628.  The  state  cannot  reasonably  uzge  that 
value  incidentally  imparted  to  the  stock  by  the  state's  protection  of  corporate 
realty  is  ground  for  taxation.  Nor  did  Uie  mere  presence  of  the  certificate 
within  the  state  make  its  transfer  taxable.  Kennedy  v.  Hodges ,  215  Mass.  Z12, 
Z02  N.  £.  432;  People  v.  Griffith,  245  111.  532,  92  N.  £.  313.  But  see  People  v. 
Reardon,  184  N.  Y.  431,  77  N.  £.  970;  Stem  v.  Queen,  liSg6]  i  Q.  B.  211. 

Taxation  —  Pakticxtlas  Forics  of  Taxation — Tax  on  all  Use  as  an 
Excise  Tax. —  A  statute  provided  that  every  one  engaged  in  the  business  of 
owning  or  storing  distilled  spirits  in  bonded  warehouses,  or  removing  them 
therefrom,  should  pay  a  license  tax  for  each  gallon  stored  or  removed  from  bond 
or  transfeired  under  bond  out  of  the  state.  (1920  Acts  of  Kentucky, 
c  13.)    The  state  constitution  provided  that  **  taxes  shall  be  uniform  upon  all 

Jzoperty  of  the  same  dass  subject  to  taxation."  (Kentucky  Constitution, 
171.)  The  plaintiff,  owner  of  a  large  quantity  of  whiskey  stored  in  bonded 
warehouses,  sued  to  enjoin  collection  of  the  tax,  on  the  ground  of  tmconsti- 
tutionality.  Distilled  spirits  had  not  been  made  a  special  class  for  property 
taxation.  Held^  that  the  statute  was  tmoonstitutional.  Craig  v.  E.  H.  Ta^or, 
Jr.,  ds  Sons,  232  S.  W.  395  (Ky.). 

For  a  discussion  of  the  principles  involved  in  this  case,  see  Notes,  supra, 
p.  70. 

Taxation  —  Where  Property  may  be  Taxed  —  Equitable  Interest 
of  Resident  Cbstui  in  Foreign  Trust  of  Intangibles.  —  Resident 
cestuis  were  taxed  in  Vermont  on  their  interest  in  certain  intangible  property 
hdd  in  trust  for  them  by  a  Massachusetts  trustee.    It  was  conceded  that  the 

Eroperty  was  taxable  in  Massachusetts.  Hdd,  that  the  tax  was  properly 
jvicd.  City  of  St.  Albans  v.  Avery,  114  Atl.  31  (Vt.). 
Although  on  strict  legal  theory  a  tax  is  not  unconstitutional  simply  be- 
cause it  results  in  duplicate  taxation,  that  result  was  one  of  the  considerations 
which  led  the  Suoreme  Court  to  hold  that  a  tax  at  the  domidl  of  the  owner 
on  tangible  personalty  with  an  extra-state  situs  violates  the  due  process 
dause.  Union  Refrigerator  Co.  v.  Kentucky,  199  U.  S.  194.  But  the  court  has 
upheld  a  tax  at  the  domidl  of  the  owner  on  intangible  prc^rty  having  also 
an  extra-state  ''business  situs"  Fidelity  Trust  Co.  v.  LouisvUle,  245  U.  S. 
54.  See  31  Harv.  L.  Rev.  786.  One  consideration  behind  this  decision  is 
that  unless  the  general  rule  allowing  a  tax  at  the  domidl  of  the  creditor  is 
uphdd  indiscriminatdy,  much  intangible  property  Is  likdy  to  escape  taxation 
altogether.  See  Union  Refrigerator  Co.  v.  Kentucky,  supra,  at  205.  In  the 
prindpal  case  it  is  almost  certain  that  the  fund  will  be  taxed  at  the  domidl 
of  the  creditor-trustee;  and  the  actual  dedsion  exposes  it  to  duplicate,  or  if 
there  is  a  "business  situs"  ia  a  third  state,  to  triplicate  taxation.  Decisions 
in  state  courts  are  in  accord  with  the  prindpal  case.  Hunt  v.  Perry,  165 
Mass.  287,  43  N.  £.  103;  Wise  v.  Comm.,  122  Va.  693,  95  S.  £.  632.  But 
whether  practical  considerations  will  cause  the  Supreme  Court  to  grant 
rdief  depends  upon  the  question  how  great  the  hardship  must  be  before 
strict  legal  theory  will  bend  to  the  economic  good.  The  prindpal  case  lies 
dose  to  the  line.  The  Supreme  Court  has  uphdd  a  tax  on  the  income  from 
similar  property.  Magnire  v.  Tax  Commissioner,  230  Mass.  503,  120  N.  £. 
162;  aff'd  253  U.  S.  Z2.  But  income  tax  decisions  are  not  authority  for  other 
tax  cases. 

Torts  —  Negugence  —  Duty  of  Care  —  Liability  of  Occupier 
OF  Premises  to  Trespasser.  —  A  springboard  attached  at  its  base  to  the 
property  of  the  defendant  railroad,  extended  out  for  several  feet  over  the 
waters  of  a  public  river.    The  plaintiffs'  intestate,  swimming  in  the  river  with 
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others,  climbed  upon  the  springboard,  and  was  standing  on  its  end,  about  to 
dive;  when  through  lack  of  ordinary  care  on  the  part  of  the  defendant,  a  pole 
supporting  high-tension  wires  over  its  premises  gave  way.  The  wires  struck 
the  plaintifis'  intestate  and  swept  him  into  the  river,  causing  his  death.  His 
representatives  sued,  under  a  statute,  for  negligently  causing  his  death. 
HMf  that  they  be  allowed  to  recover.  Hynes  v.  New  York  Central  R.  Co,, 
131  N.  E.  898  (N.  Y.). 

For  a  discussion  of  the  principles  involved  in  this  case,  see  Notes,  supra, 
p.  68. 

Wills  —  Probate  —  Lost  and  Destroyed  Wills.  ^A  statute  provided 
that  no  will  should  be  probated  as  a  lost  or  destroyed  will  unless  its  existence 
at  the  time  of  the  testator's  death  or  its  fraudulent  destruction  during  his 
lifetime  was  proved.  (1916  Cal.  Codb  Civ.  Pkoc.  |  1339.)  Testatrix 
executed  and  kept  in  her  possession  a  will,  which  was  not  found  at  her  death. 
It  was  known  to  have  existed  seventy  days  before  her  decease,  and  her 
declarations  during  the  last  days  of  her  life  that  she  believed  it  then  existed, 
were  accepted  in  evidence.  Hdd  that  the  will  be  probated  as  a  lost  will. 
In  re  Sweetman's  Estate,  195  Pac.  918  (Cal.). 

Statutory  requirements  similar  to  the  one  involved  are  oommon.  See  1907 
MoMT.  Rev.  Code,  S  7415;  191 5  Ind.  Stat.  S  3167;  1930  N.  Y.  Code  Civ. 
P&oc.  §  1865.  Unless  fraudulent  destruction  is  established,  actual  existence 
at  the  testator's  dq^th  must  be  proved.  Estate  of  Johnson,  134  Cal.  662,  66 
Pac.  847;  Estate  of  Patterson,  255  Cal.  636,  102  Pac  941;  Timon  v.  C/ajfy, 
45  Barb.  (N.  Y.)  438.  The  proof  of  such  existence  varies.  Where  the  will 
is  lost  in  the  hands  of  a  third  person,  since  the  testator  has  had  no  access  to 
it  and  no  presumption  of  revocation  is  raised,  the  will  by  presumption 
continues  to  exist.  Schultz  v.  Schultz,  35  N.Y.  653;  Matter  of  Cosgrove, $1 
Misc.  422,  65  N.  Y.  Supp.  570.  In  the  principal  case  the  proof  of  existence 
is  yet  more  tenuous.  If  a  will,  always  in  the  testator's  control,  is  not  found 
among  his  papers  at  death,  it  is  presumed  that  he  destroyed  it  animo  revocandi. 
Matter  of  Kennedy,  167  N.  Y.  163,  60  N.  £.  442;  Stetson  v.  Stetson,  200  HI. 
601,  66  N.E.  362.  See  i  Jarican,  Wills,  6ed.,  152.  To  rebut  this  pre- 
sumption, the  testator's  declarations  are  admitted.  In  re  Steinke's  Will, 
95  Wis.  121,  70  N.  W.  61;  Miller's  Will,  49  Or.  452,  90  Pac.  1002.  See 
I  Underhhx,  Law  of  Wills,  §  277.  Contra,  In  re  Colbert's  Estate,  31  Mont. 
461,  78  Pac.  971.  Then,  this  presumption  being  eliminated,  by  virtue  of  the 
presumption  of  continuing  existence,  existence  at  the  testator's  death  is  estab- 
lished. See  X916  Cal.  Code  Civ.  Proc.,  S  i9<^3»  (32).  This  result  b  logical, 
but  technical  and  unsatisf3dng.  Presumptions  are  apt  to  shelter  rather  than 
combat  fraud.  To  approach  a  statutory  provision,  intended  to  prevent 
fraud,  by  so  artificial  a  path  of  proof,  is  to  fly  in  the  face  of  its  purpose.  Far 
better  strip  each  presumption  to  its  core  of  reason  and  let  the  jury  or  trial 
court,  weighing  these  cores  as  bits  of  evidence  together  with  other  bits  of 
evidence,  determine  the  fact  of  existence. 

Wills  —  Revocation — Revocation  by  Marriage. — The  testator  made 
a  will  bequeathing  property  to  his  fiancee,  whom  he  married  two  days  later. 
A  statute  provided  tJiat  a  marriage  shall  be  deemed  a  revocation  of  a 
previous  will.  (191 7  III.  Rev.  Stat.,  c.  39,  §10.)  Evidence  Was  introduced 
of  the  fact  that  the  will  was  made  in  contemplation  of  the  marriage.  Hdd, 
that  the  will  was  revoked.    Wood  v.  Corbin,  296  111.  129,  129  N.  E.  553. 

In  a  case  where  the  will  showed  on  its  face  that  It  was  made  in  contempla- 
tion of  marriage,  this  court  reached  the  opposite  result.  Ford  v.  Greenawalt, 
292  SI.  121, 126  N.  £.  555.  See  34  Harv.  L.  Rev.  95.  By  the  construction 
there  given  to  the  Illinois  statute,  its  operation  is  like  that  of  statutes  expressly 
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excepting  such  wills  from  revocation  by  marriage.  See  1914  Ga.  Ann.  Code, 
S3923;  igo2  Mass.  Rev.  Laws,  c.  135,  §9.  That  decision  might  also  be 
thon^t  to  imply^that  the  statute  simply  enacts  a  presumption  that  marriage 
is  a  revocation.  If  so  the  principal  case  raises  the  question  whether  that 
presumption  may  be  rebutted  by  evidence  dehors  the  will.  Such  evidence 
may  be  regarded  as  introduced,  not  to  vary  the  terms  of  the  will,  but  to  show 
that  an  apparent  revocation  was  not  so  intended  by  the  testator.  Extrinsic 
evidence  is  properly  admitted  for  this  purpose.  Managle  v.  Parker ,  75  N.  H. 
139,  71  Atl.  637;  Gardner  v.  Gardner,  lyy  Pa.  St.  218,  35  Atl.  558.  Cf. 
Scoggins  V.  Turner,  98  N.  C.  135.  It  is  similarly  admissible  to  rebut  the 
mere  presiunption  raised  by  marriage  under  the  law  of  some  jurisdictions. 
MUler  V.  Phulips,  9  R.  I.  141.  See  Tyler  v.  Tyler,  19  HI.  151.  But  if  the 
statute  is  absolute,  the  introduction  of  parol  evidence  is  forbidden  by  rule  of 
substantive  law.  IngersoU  v.  Hopkins,  170  Mass.  401,  49  N.  £.  62y,EUis  v. 
Darden,  86  Ga.  368, 12  S.  £.  652.  See  i  Jarican,  Wills,  6  Am.  ed.,  (112.  If 
the  statute  enacts  a  presumption,  the  court  in  the  principal  case  misapplies 
the  parol  evidence  rule.  But  if  it  is  absolute,  the  court  b  dearly  right  in 
refusing  to  construe  it  as  admitting  of  further  exceptions. 
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Training  tor  the  Pubuc  Profession  of  the  Law.  By  Alfred  Zantzinger 
Reed.  Being  Bulletin  No.  15  of  the  Carnegie  Foundation  for  the  Advance- 
ment of  Teaching.    New  York:  Scribner  &  Son.    1921.    pp.  xviii,  498. 

The  reviewer,  as  one  academic  writer  to  another,  must  say  much  that  is 
complimentary  of  this  report.  It  is  a  ''patient,  scholarly,  and  serious  effort  to 
trace  the  devdopment  of  American  legal  education  and  the  relation  of  the  law 
school  to  the  practice  of  the  law.''  ^  Certainly  the  tracing  of  this  development 
as  a  matter  of  history  is  the  strong  point  of  the  work.  (S  the  eight  parts  into 
which  the  volume  is  divided,  the  furst  seven  are  devoted  to  the  history  of  the 
development  of  legal  education  and  of  the  relation  of  the  law  school  to  practice. 
In  this  historical  matter,  and  in  the  statistical  tables  of  the  appendix,  there  is 
a  great  fund  of  information  with  which  future  articles,  local  surveys,  and  bar 
association  reports  may  be  adorned.  This  portion  of  the  report  will  stand 
as  an  Authoritative  source  for  facts  and  deductions  concerning  the  history  of 
legal  education  in  the  United  States. 

The  efforts  of  the  author  at  recording  history  are  not,  however,  the  end  and 
aim  of  his  work.  Rather  is  it  ''to  point  out  certain  broad  lines  along  which 
legal  education  and  methods  of  admission  to  the  bar  must  develop  if  the  pro- 
fession of  the  law  is  to  fulfill  its  true  function.''  *  The  relative  brevity  of 
Part  VIII,  we  are  told,  "is  not  due  to  a  belief  in  the  value  of  antiquarian 
research  for  its  own  sake.  Past  events  have  been  related  at  all  only  for  the 
purpose  of  throwing  light  upon  events  still  to  come.  .  •  .  A  generation  of 
young  men,  stirred  by  the  recent  conflict,  will  soon  assume  control.  ...  It 
is  for  these  newcomers,  and  for  the  older  men  who  see  that  this  ^irit  must  be 
reckoned  with,  that  this  study  has  been  tmdertaken." '  It  is,  therefore,  a 
careful  appraisement  of  what  the  author  has  given  us  as  a  guide  and  inspiration 
for  the  future  which  may  very  properly  be  made  the  subject  of  this  review. 

The  author  seems  to  recognize  three  fundamentally  important  subdivisions 
of  his  subject:  Firsl,  What  differentiations  occur  among  lawyers?    Obviously, 

*  Pp.  xvi,  xvii.  •  p.  xvii.  •  Pp.  6.  7. 
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before  you  begin  to  educate  men  to  be  lawyers,  you  must  conceive  of  the 
finished  product,  or  if  there  are  different  sorts  of  the  finished  product,  they 
should  be  known.  Second,  we  must  know  ''the  nature  of  the  law  which  is  to 
be  taught."  ^  Third,  the  educational  machinery  which  has  already  come  into 
existence  to  meet  the  demand  for  legal  education  must  be  known,  classified,  and 
weighed.  We  will  attempt  to  appraise  the  author's  ultimate  conclusions 
regarding  the  present  and  the  future  on  these  three  lines. 

''A  unitary  bar,''  we  are  informed,  "not  only  cannot  be  made  to  work  satis- 
factorily, but  caimot  even  be  made  to  exist";  *  ''the  most  dearly  indefensible 
of  these  formulas  [which  have  been  too  easily  accepted  by  the  generation  that 
came  into  power  about  1890]  has  been  the  asstmiption  that  aU  lawyers  do, 
and  ought  to,  constitute  a  single  homogeneous  body  —  in  common  parlance, 
a  'bar."  *  Well,  then,  what  have  we  got?  What  are  the  de  facia  differentia- 
tions which  exist  among  lawyers?  This  is  important,  because  on  this  may  rest 
that  differentiation  in  legal  educational  effort  on  the  part  of  law  schools, 
which,  we  are  told,  are  "wrangling  for  possession  of  a  field  too  large  for  any 
of  them  to  cover  in  its  entirety." '  The  author  makes  no  clear  answer  to  the 
question.  He  writes  of  the  functional  division  maintained  in  France  between 
the  naiaireSf  opouis,  and  aoocats^  and  the  different  educational  qualifications 
applicable  to  each.  He  notes  the  difference  between  the  English  solicitor 
and  the  banister,  and  the  difference  in  training  for  each.  He  fails,  we  think, 
to  accept  the  statements  of  Mr.  Justice  Riddell,  that  while  in  Ontario  one 
may  be  admitted  both  as  a  solicitor  and  a  barrister,  yet  it  is  true  that  a  small 
percentage  of  those  admitted  as  barristers  and  solicitors  do  a  laige  percentage 
of  the  barrister  work  and  that  a  de  facto  functional  division  is  maintained. 
When  he  comes  to  the  United  States,  the  author  seems  bewildered.  We  do 
not  know  whether  he  finds  here  a  rudimentary  functional  differentiation  among 
lawyers  or  not.  He  says,  "It  is  not  even  certain  that  a  rigorous  functional 
division  of  the  bar  will  ever  develop."  *  "The  principle  of  a  functionally 
divided  bar  is  something  which  we  may  or  may  not  be  able  eventually  to  intro- 
duce." '  Then  we  have  this  remarkable  hint:  "The  dividing  line  between 
the  different  ty^es  of  lawyers  may  be  determined  by  the  economic  status  of  the 
dient,  rather  than  by  the  nature  of  the  professional  service  rendered."  ^^ 
This  is  merdy  a  drcumlocutionary  method  of  saying  that  lawyers  may  be 
divided  into  those  who  serve  the  rich  and  those  who  serve  the  poor.  We  are 
told  that  "differences  in  training  and  in  sodal  standing  are  recognized,  and  we 
have  actually  a  differentiated  profession."  ^^  In  another  passage  we  find  in- 
ferentially  the  suggestion  that  bar  examinations  might  be  "adjusted  to  the 
training  that  is  practicable  for  the  particular  type  [of  law  school] "  "  —  that 
is  to  say,  that  the  graduates  of  university  law  schools  teaching  national  law 
shall  have  one  type  of  bar  examination,  while  the  graduates  of  part-time 
or  night  law  schools  emphasizing  the  local  law  shall  have  another.  It  is  also 
suggested  that  in  the  case  of  "yoimger  applicants  for  admission  to  bar  asso- 
ciations, the  requirements  for  membership  might  well  be  based  upon  the 
requirements  for  graduation  already  enforced  in  the  more  advanced  group 
of  law  schools."  "  From  these  passages  it  might  be  inferred  that  Mr.  Reed 
regards  lawyers  as  now  divided  into  two  groups:  one  composed  of  the  sodaUy 
elect,  having  a  liberal  college  education  and  graduates  of  university  law  schools 
teaching  the  national  law,  and  serving  the  rich;  the  other,  inferior  sodally, 
schooled  by  the  part-time  or  night  law  school  emphasizing  the  local  law,  and 
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serving  the  poor;  and  that  this  di£Ferentiation  would  (and  possibly  should)  be 
promoted  by  the  oiganization  of  local  bar  associations  for  each  dass  and 
separate  bar  examinations  for  the  admission  to  practice  of  each  dass,  with 
presmnably  a  different  designation  for  the  members  of  each.  Such  an  analysis 
of  our  present  situation  and  such  a  program  for  emphasizing  it  in  the  future 
cannot  be  too  severely  condemned.  Itissuperfidal.  It  is  false.  It  is  impolitic 
It  can  only  end  in  disaster  to  the  graduates  of  university  law  schools  and, 
therefore,  disaster  to  the  university  law  schools  themsdves.  Successful  lawyers 
are  quite  likdy  to  have  some  sodal  position,  but  we  venture  the  assertion  that 
their  sodal  position  is  usually  the  result  of  their  success  in  practice.  It  is  a 
comparativdy  slight  contributing  cause  to  the  success  itself.  Successful  lawyers 
do  serve  the  rich.  They  are  far  from  leaders  of  the  first  rank,  however,  unless 
they  maintain  so  independent  a  position  in  the  community  that  any  interest 
feels  safe  in  employing  them.  Witness  Mr.  Hughes'  emplo3anent  by  the  miners 
in  the  Indianapolis  cases.  We  doubt  Mr.  Reed's  deduction  that  the  strong  and 
successful  lawyers  of  the  United  States  can  be  separated  from  the  weak  and 
less  successful  ones  on  the  basis  of  their  law  school  education.  We  would  not 
accept,  or  advise  any  one  else  to  accept,  such  a  proposition  without  an  actual 
statistical  investigation  which  would  reveal  good  grounds  for  making  it.  Mr. 
Reed  entirely  overlooks  the  fact  that  the  division  of  lawyers  into  the  strong  and 
successful  on  the  one  hand,  and  the  weak  and  mediocre  on  the  other  (which  is 
all  he  is  driving  at),  is  a  matter  of  competition,  not  possible  to  determine  per- 
haps until  fifteen  or  twenty  years  of  arduous  work  at  the  bar  has  been  accom- 
plished. When  that  period  of  competition  has  passed,  the  original  educational' 
effort  of  college  and  law  school,  while  it  may  leave  some  marlu,  fades  out  very 
materially.  It  certainly  is  no  longer  controlling  and  no  differentiation  can  be 
based  upon  it.  If  the  di^erentiaotin  which  Mr.  Reed  suggests  now  exists, 
or  ever  exists  suffidently  to  become  apparent,  a  contest  will  ensue  between  the 
two  groups  for  mastery  As  Mr.  Reed  himself  says:  "Anything  that  looks 
like  a  daun  on  the  part  of  the  well-bred  to  constitute  a  separate  interest  in  the 
state  provokes  violent  opposition  from  a  still  sensitive  democracy."  ^*  The 
issue  between  the  groups  would  not  long  be  in  doubt.  The  lawyers  who  have 
social  standing,  degrees  from  a  college  and  university  law  school,  and  who  come 
forth  anointed  to  serve  the  rich,  wiU  find,  as  Mr.  Reed  himself  concedes,  that 
"the  great  majority" of  lawyers  and  politicians  bdong  to  the  opposing  group.^* 
Mr. Reed  might  as  well  have  added  "the  great  majority  of  judges,  as  wdl." 
The  learning  of  the  university  law  schoob  would  be  sneered  out  of  court  as 
mere  theory.  The  sodal  superiority  of  the  university  law  school  graduate 
would  only  fan  the  flames  of  hatred  and  opposition.  Politidans,  judges,  and 
the  majority  of  lawyers  controlling  bar  associations  and  other  oiganizations 
would  make  succes^ul  war  upon  the  university  law  school  graduate.  The 
rich  would  very  soon  cease  to  employ  a  group  whose  social  and  educational 
superiority  would  merdy  have  earned  them  the  enmity  of  those  who  were  in 
power.  Indeed  the  university  law  school  graduate  would  soon  find  that  the 
way  to  success  in  the  law  would  be  to  disown  his  higher  education  and  seek 
to  be  assodated  with  the  group  which  produced  the  politicians,  the  judges, 
and  the  majority  of  lawyers, — many  of  them  no  doubt  quite  as  able  as  those 
in  the  drde  of  university  law  school  graduates.  For  one  who  gives  us,  as  the 
central  idea  of  his  work,  the  proposition  that  we  cannot  have  a  unitary  bar, 
that "  the  differentiated  profession  is  something  that  we  already  have  and  could 
not  abolish  if  we  would," ^*  Mr.  Reed's  conception  of  what  that  differentiation 
is,  or  what  it  may  or  ought  to  become,  and  how  to  achieve  it,  is  not  only  vague 
and  unconvindng,  but  positively  erroneous  and  inimical  to  the  group  of  uni- 
versity law  school  graduates  which  he  is  most  anxious  to  protect.    Mr.  Reed 
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does  well  the  academic  work  of  analyzing  and  recording  the  dead  past,  but 
when  it  comes  to  stating  our  present  condition  and  blazing  the  way  for  the 
future  he  is  an  inadequate,  if  not  positively  dangerous,  adviser. 

The  author  having  failed  satisfactorily  to  enlighten  us  regarding  what 
kinds  of  lawyers  there  are  or  may  be,  so  that  the  education  of  the  different 
kinds  may  possibly  be  arranged  for,  let  us  see  what  he  does  with  the  ftmda- 
mental  question  of  what  is  the  law  to  be  taught?  Mr.  Reed  fully  recog- 
nizes that  the  law  which  the  lawyer  practices  is  the  law  which  is  enforced 
in  a  particular  jurisdiction,  and  that  we  have  in  the  United  States  forty-nine 
of  these  individual  law-administering  and  law-making  bodies.  Here  is  one 
of  the  most  significant  and  overpowering  facts  which  faces  all  law  teachers  and 
students.  It  would  be  impossible  to  exaggerate  the  predominance  of  this  fact 
in  legal  education.  Does  Mr.  Reed  face  the  fact?  Doez  he  impartially  and 
dispassionately  consider  what  this  fact  means,  —  what  its  ramifications  are, 
and  the  extent  to  which  it  enters  into  every  problem  of  the  future,  because 
each  vear  it  becomes,  if  possible,  a  more  overwhelming  and  significant  fact, 
and  one  which  can  be  less  and  less  ignored?  Not  at  all.  Whenever  he  meets 
it  he  tries  to  bury  it  under  words  of  the  text  which  seek  only  to  minimize  and 
explain  away  its  existence.  To  Mr.  Reed  it  is  an  unpleasant  condition  which 
we  had  best  say  as  little  as  possible  about,  and  when  we  do,  to  say  that  which 
conceals  the  fact  from  oiusdves.  Thus  we  are  told  that  ''This  danger  that 
American  law  might  disintegrate  into  local  fragments  [as  if  it  had  not  already 
so  disintegrated!]  has,  on  the  whole,  been  averted  by  the  respect  which  the 
lawmakers  of  each  state  accord  the  law  of  other  jurisdictions.  In  the  domain 
of  judge-made  law,  the  decisions  of  other  state  courts,  or  of  the  Supreme 
Court  of  the  United  States,  are  more  than  mere  guides.  They  are  treated 
by  the  courts  as  possessing  actual  authority  as  precedents,  subordinate  only  to 
that  possessed  by  a  well-established  line  of  decisions  in  their  own  states."  ^' 
The  last  part  of  Mr.  Reed's  statement  destroys  the  effect  of  what  he  started 
out  to  say.  When  a  given  state  has  two  hundred  and  fifty  or  three  hundred 
vdiunes  of  Supreme  Court  reports  and  a  century  of  continuous  turning  out  of 
decisions  and  a  compilation  of  legislative  acts  extending  over  the  same  period, 
the  "weU-established  line  of  decisions"  in  the  particular  jurisdiction  covers 
matters  relatively  so  numerous  and  of  such  importance  that  the  decisions 
of  other  state  courts  or  the  decisions  of  the  United  States  Supreme  Coinrt  are 
often  not  useful  for  any  purpose.  Under  these  circumstances  the  rule  that 
decisions  from  other  states  are  more  than  mere  guides  has  little  application 
if  it  be  in  fact  true.  We  doubt  whether  judges  of  supreme  courts  generally 
would  concede  that  the  decisions  from  other  states  or  from  the  Supreme  Court 
of  the  United  States  were  more  than  mere  guides,  or  that  they  possessed 
actual  authority  as  precedents.  They  would,  we  think,  declare  them  to  be 
merely  guides,  to  be  followed  or  not,  according  to  whetiier  the  bases  on  which 
-  they  rested  seemed  proper.  Then  Mr.  Reed  dedares  that  '*  a  body  of  generalized 
national  law,  deduced  in  a  critical  spirit  from  the  best  practices  of  the  various 
courts,  is  being  slowly  bmlt  up  by  these  scholars  [referring  to  the  scholars  in 
the  university  law  schools  which  purport  to  teach  the  so-called  national  law].  "^* 
It  is  true  that  a  scholar  here  and  there  at  the  present  day,  like  WUIiston  or 
Wigmore,  is  doing  work  of  sufiUdent  magnitude  to  have  some  influence  for  uni* 
foimity  in  jurisdictions  which  have  not  agreed  with  them  or  to  establish 
a  rule  of  law  where  it  had  not  yet  been  declared.  We  doubt  whether  the 
author's  statement  is  true  unless  he  includes  among  his  scholars  those  who 
write  the  articles  in  encyclopedias  of  law  and  compile  the  digests.  The  author 
entirely  faib  to  weigh  against  these  scholarly  efforts  the  overwhelming  fact 
that  day  after  day  throughout  his  practice  the  lawyer  has  more  and  more  to 
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discard  what  forty-eight  other  states  are  doing  and  to  concentrate  on  what 
the  law  is,  or  what  it  ought  to  be,  in  the  single  jurisdiction  where  he  is  prac- 
tising. He  has  to  do  this  to  the  same  extent  that  English  lawyers  have  done 
it  in  every  century  since  the  time  of  Littleton.  He  consults  Williston  or  Wig- 
more  or  the  encyclopedia  of  law  or  other  up-to-date  textbooks,  not  to  find 
out  what  any  rule  of  so-called  national  law  may  be,  but  to  discover,  if  possible, 
through  the  citations  in  the  footnotes  what  the  law  in  the  jurisdiction  in  which 
he  practises  may  be.  If  that  law  be  a  departure  from  the  so-called  national 
law  of  the  university  scholar,  he  may  consider  the  possibility  of  overturning  it, 
but  always  it  is  the  situation  in  the  particular  jurisdiction  that  he  must  deal 
with.  All  the  facts  of  its  history,  the  emotional  element  of  the  problem  as  it 
may  appeal  to  particular  judges  at  that  time  on  the  bench  in  that  jurisdiction, 
are  matters  which  he  must  weigh  and  consider,  and  they  cause  him  to  turn 
his  back  daily  upon  anything  like  the  so-called  national  law  of  the  university 
law  school.  The  scholarly  productions  of  the  national  law  schools  may  be 
"struggling  for  mastery"^*  over  the  local  law,  but  it  is  a  feeble  struggle. 
They  haven't  a  chance.  They  only  succeed  here  and  there  in  spots.  The 
Harvard  Law  School  graduate  who  has  persisted  in  practice  and  who  appears 
with  a  fair  degree  of  frequency  before  courts  of  last  resort,  finds  himself  making 
some  of  his  most  desperate  efforts  to  establish  in  the  court  propositions  which 
would  be  accepted  in  the  classrooms  of  the  Harvard  Law  School  without 
debate.  The  "struggle  for  mastery"  of  the  national  law  school  comes  to  an 
end  in  this  conclusion  of  Mr.  Reed:  "Should  university  law  schools  or  other 
institutions  in  which  this  national  law  is  being  cultivated  ever  be  accorded  a 
recognized  responsibility  for  the  education  and  testing  of  applicants  for  admis- 
sion to  practise,  exercised  indep>endently  of  the  judges  or  of  other  practitioners, 
this  will  mean  that  the  American  state  has  recognized,  or  in  the  technical  lan- 
guage of  jurisprudence  has  'received,'  scholars'  generalized  conmion  law  in 
much  the  same  way  that  their  elaborated  Roman  law  became  the  law  of 
Continental  Europe."  *"  Well,  there  isn't  a  chance  that  the  national  law  sdiools 
will  ever  be  accoided  such  a  right,  or  that  the  general  common  law  of  the  law 
schools  will  ever  be  "received"  in  the  manner  suggested.  The  whole  sentence 
expresses  a  hope  so  feeble  that  it  might  as  well  never  have  been  uttered.  It  is 
strange  indeed  that  one  who  is  so  positive  that  we  have  not  got,  and  cannot 
have,  a  unitary  bar,  even  in  a  given  locality,  is  so  positive  that  we  have,  in 
some  practical  sense,  or  even  some  possible  sense,  a  unitary  law  for  forty-nine 
sovereign  law-administering  and  law-making  jurisdictions.  It  is  strange  indeed 
that  a  writer  who  realizes  that  the  law  of  England  to-day  is  different  from  the 
law  of  any  of  the  states  because  these  states  split  off  from  England  one  hun- 
dred and  forty  years  ago,  cannot  perceive  that  New  York  and  Illinois,  which 
had  a  common  stem  far  antedatii^  the  Revolution,  have  no  more  a  common 
system  of  law  than  Massachusetts  and  England  to-day.  Indeed,  if  he  looked 
at  the  facts  as  they  appear  from  the  statutes  and  decisions,  he  would,  we 
believe,  find  that  the  law  of  Massachusetts  was  nearer  to  that  of  England  than 
was  the  law  of  Illinois  to  New  York.  Mr.  Reed  refuses  to  look  squarely  at  the 
fact  that  the  splitting  off  from  a  common  stem  and  a  separate  legal  and  judicial 
history  which  causes  English  law  to-day  to  be,  for  the  purposes  of  legal  educa- 
tion at  least,  a  different  system  from  the  law  of  any  state,  Is  decade  by  decade 
surely  causing  the  systems  of  law  developing  and  being  administered  by  our 
different  states  to  become  different.  How  long  a  time  must  elapse  before  Mr. 
Reed  will  perceive  that  the  two  systems  have  become  different  and  that  legal 
education  must  take  cognizance  of  the  fact?  Mr.  Reed  notes  that  formerly 
the  universities  in  England  were  interested  in  the  dvil  or  Roman  law  of  the 
continent,  while  the  Inns  of  Court  sustained  their  nanow  and  parochial  interest 
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in  tiie  dedsknss  handed  down  by  the  courts  at  Westminster.  He  knows  what 
happened,  for  he  tells  us.  The  Roman  or  dvil  law  and  the  universities  which 
taught  it  were  sidetracked,  and  their  influence  in  legal  education  became  ne£^- 
gible.  Yet  Mr.  Reed  seems  incapable  of  observing  that  the  so-called  national 
law,  as  distinguished  from  the  law  of  each  one  of  forty-nine  local  jurisdictions, 
IS  headed  toward  a  position  sufficiently  like  that  which  the  Roman  law  occu- 
pied at  the  English  imiversities  to  be  significant.  If  American  university  law 
schools  hang  on  too  long  to  the  idea  of  a  national  law,  they  will  become  side- 
tracked and  their  influence  will  decline,  while  the  body  of  teachers  who  make 
it  their  business  to  train  the  student  to  the  greatest  possible  effectiveness  in  the 
law  which  he  as  a  practitioner  must  know  and  use  will  steadily  increase  in 
importance  and  influence.  The  failure  to  grasp  so  obvious  a  principle  causes 
us  to  doubt  Mr.  Reed's  skill  in  using  past  events  ''for  the  purpose  of  throwing 
light  on  events  still  to  come." 

Perhaps  the  most  extraordinary  conception  of  the  entire  work  is  that  the 
study  of  local  law  must  always  remain  narrow,  practical,  and  inferior,  and  be 
carried  on  by  part-time  or  low-standard  schools,  while  the  study  of  national 
law  or  general  common  law  is  necessarily  associated  with  university  schools 
which  maintain  the  highest  and  best  educational  standards.  Mr.  Reed  thinks 
that  the  best  argument  for  the  national  school  is  that  it  deals  with  the  law  "as 
it  may  become,''  rather  than  with  the  law  "as  it  is."  *^  So  far  as  Mr.  Reed 
deals  with  what  has  been,  or  the  conditions  which  now  exist,  we  do  not  differ 
with  him,  but  the  apparent  assumption  that  this  condition  of  affairs  must  or 
should  continue  is  subject  to  objection.  We  are  amazed  at  Mr.  Reed's  inability 
to  perceive  that  it  is  the  local  law  school  carried  on  with  the  same  standard 
of  learning  and  ability  which  Langdell  and  his  associates  brought  to  their  task, 
rewriting  the  law  of  the  local  jurisdiction  as  Langdell  and  his  associates  rewrote 
the  local  English  conmion  law,  which  will  produce  a  legal  education  that  will 
dominate  the  law  and  lawyers  in  the  given  jurisdiction.  Such  a  law  school 
may  be  conducted  with  case  books  containing  the  best  judicial  opinions  to  be 
found  at  any  time  in  the  English-speaking  world,  provided  always  that  such 
decisions  are  relevant  and  material  to  the  law  of  the  local  jurisdiction.  It  may 
give  the  same  training  in  legal  reasoning  as  does  the  national  law  school  of 
to-day.  It  may  be  far  more  effectively  interested  in  the  law  as  it  ought  to  be 
than  the  national  law  school  of  to-day,  because  it  will  be  working  for  specific 
changes  in  a  particular  jurisdiction  where  the  law  school  exists  and  where 
it  has  a  direct  influence  upon  lawyers,  judges,  and  legislators.  It  might  even 
be  claimed  that  it  would  in  time  produce  greater  uniformity,  for  with  our 
tendency  to  copy  the  best  near  at  hand  there  can  be  little  doubt  that  a  local 
jurisdiction,  fed  with  the  springs  of  local  law  schools  attaining  the  present 
standards  of  university  national  law  schoob^  would  set  the  pace  for  many  other 
American  jurisdictions.  Such  a  conception  of  a  new  creative  movement  in 
legal  education  finds  no  place  in  Mr.  Reed's  work.  This  is  merely  illustrative 
of  the  fimdamental  defect  of  his  efforts.  They  are  sterile  with  respect  to  the 
problems  and  developments  of  the  futiure. 

The  author  lays  much  stress  upon  his  finding  that  all  legal  education  in  this 
country  is  now  through  law  schools,  and  that  these  may  be  arranged  into  differ- 
ent groups  depending  upon  the  sort  of  legal  education  given  and  the  pre-legal 
educational  requirements  demanded.  We  are  developing  toward  two  widely 
divergent  classes  of  schools, —  the  university  law  schools,  giving  a  three  years' 
course  and  requiring  for  admission  a  college  degree,  or  something  equivalent, 
on  the  one  hand,  and  the  part-time  or  night  law  schools  which  only  require  the 
miniTinim  acceptable  to  the  bar  examiners,  on  the  other.  He  suggests  that  in 
the  night  or  part-time  law  schools  the  "local  law  is  emphasized,"  while  the 
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university  law  schools  are  national  schools  dealing  with  the  general  common 
law.  Here  is  a  clear  statement  of  our  present  status.  What  are  we  to  do  with  it? 
Merely  promote  "imitation  and  perfection  of  detail"?  Oh,  no^  "We  stand 
now,"  he  says,  "on  the  brink  of  another  creative  period."  **  Our  second  war 
with  England  and  our  Civil  War  were  "followed  by  periods  of  origiiial  creation 
in  legal  education.  These  in  turn  were  followed  by  less  significant  periods 
devoted  mainly  to  imitation  and  perfection  of  detail.  It  requires  no  great 
effort  of  the  imagination  to  perceive  that  we  stand  now  on  the  brink  of  another 
creative  period."  The  long  historical  evolution  of  legal  education  as  it  developed 
in  the  United  States  and  the  final  anal}^  of  the  present  types  of  law  schools 
have  all  been  carefully  worked  out,  so  that  we  may  intelligently  emerge  from  a 
period  of  "imitation  and  perfection  of  detail"  to  "another  creative  period." 
What  line  then  is  this  creative  effort  to  take?  What  are  the  general  principles 
in  accordance  with  which  this  creative  effort  is  to  proceed?  What  advice  and 
direction  are  given  to  the  "generation  of  young  men  stirred  by  the  recent 
conflict"?  We  search  in  vain  for  any  answer  to  these  questions.  The  only 
suggestion  which  we  find  is  that  the  part-time  or  night  schools  be  strengthened 
by  lengthening  their  course  to  four  years  and  beyond.  This  is  an  excellent 
suggestion,  but  does  it  fulfill  the  promise  of  a  new  creative  effort?  Is  this 
the  beacon  which  is  to  fire  the  imagination  of  the  generation  of  young  men 
stirred  by  the  recent  conflict?  Albert  M.  Kales. 


Le  Dsoit  P£nal  International  et  sa  Mise  en  (Extvre  en  Temps  de  Paix 
ET  EN  Temps  de  Guerre.  By  Maurice  Travers.  Paris:  Librairie  de  la 
Sod6t6  du  Recueil  Sirey.    Vol.  i,  1920,  pp.  670;  vol.  2, 1921,  pp.  684. 

The  above  volumes  constitute  a  part  of  a  comprehensive  treatise  on  the  sub- 
ject of  international  criminal  law.  Sections  i-ioi  develop  the  general  princi- 
ples which,  in  the  opinion  of  the  author,  imderlie  the  subject.  The  balance 
of  the  work,  so  far  as  it  has  appeared,  covers  the  subject  of  jurisdiction.  Sec- 
tions 102-664  are  devoted  to  a  consideration  of  the  question  to  what  extent 
jurisdiction  may  be  based  (i)  upon  the  fact  that  the  act  was  committed  within 
the  territory  of  a  particular  state;  (2)  upon  the  nature  of  the  act  committed; 
(3)  upon  the  nationality  of  the  injured  party;  (4)  upon  the  nationality  of  the 
offender;  (5)  upon  the  mere  presence  of  the  offender  within  the  state;  (6)  upon 
a  combination  of  two  or  more  of  the  above  groimds.  Sections  665-974  deal 
with  the  exceptions  to  the  general  principles  governing  jurisdiction.  Three 
appendices  follow,  discussing,  respectively,  the  question  of  complementary 
jurisdiction,  based  upon  connexity,  indivisibility  or  complicity,  the  effect  of 
territorial  annexation  and  changes  of  nationality  upon  the  application  of 
criminal  law,  and  the  application  of  criminal  law  with  respect  to  "industrial, 
artistic  and  literary  property." 

The  subject-matter  is  set  forth  with  great  thoroughness  in  all  of  its  aspects. 
Much  space  is  given,  for  example,  to  such  subjects  as  the  jurisdiction  of  states 
with  respect  to  crimes  committed  on  vesseb  of  their  own  nationality  in  foreign 
waters  and  on  foreign  vessels  in  domestic  waters,  the  immimity  of  persons  ex- 
ercising diplomatic  or  consular  fimctions,  crimes  committed  in  countries  in 
which  consular  jurisdiction  still  exists,  or  by  members  of  an  Invading  army  or 
the  members  of  aircraft. 

The  work  is  meant  to  be  a  practical  treatise  on  the  actual  French  law  gov- 
erning the  subject  in  hand.  Being  satisfied,  however,  that  the  positive  law 
of  France  is  defective,  the  author  takes  great  pains  in  developing  the  theoret- 
ical aspects  of  the  subject.    In  doing  so  he  makes  excellent  use  of  the  com- 
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parative  method,  availing  himsdf  of  the  law  of  other  countries  so  far  as  it 
throws  light  upon  the  matter  under  discussion.  The  author  has  full  com- 
mand also  of  the  general  literature  on  the  subject  and  discusses  in  detail  the 
arguments  advanced  by  the  writers  of  the  different  countries  with  respect  to 
particular  matters. 

Space  is  not  available  for  a  critical  discussion  of  the  author's  views  concern- 
ing the  vast  number  of  questions  dealt  with  in  the  work.  Only  a  few  general 
remarks  can  be  made.  The  author  b  a  realist  who  abhors  fictions.  He  ac- 
cepts the  facts  as  he  finds  them  and  strives  to  fit  his  theories  to  the  facts,  in- 
stead of  attempting  to  fit  the  facts  to  his  theories.  He  b  opposed,  therefore, 
to  all  endeavors  to  find  a  single  legal  basis  for  international  jurisdiction  in 
criminal  matters,  be  it  that  of  the  place  where  the  crime  was  committed  or 
that  of  the  national  law  of  the  offender.  The  fundamental  idea  governing  the 
subject  being,  in  the  estimation  of  the  author,  that  of  social  protection,  a  smgle 
point  of  contact  furnishes  obviously  a  too  narrow  basis  of  jurisdiction.  The 
author's  position  that  different  points  of  contact  must  be  chosen  to  meet  the 
needs  of  the  particular  situation  is  perfectly  sound.  The  author  is  right  also 
in  in.sisting  that  each  state  must  determine  for  itself  what  is  necessary  for  its 
own  protection.  The  character  of  an  act  as  rightful  or  unlawful  must  in  the 
nature  of  things  be  left  to  the  judgment  of  each  state  whose  interests  are 
affected.  The  result  may  be,  of  course,  that  an  act  may  be  lawful  where  done, 
but  unlawful  in  some  other  state,  but  that  is  unavoidable  if  the  idea  of  social 
protection  as  the  sole  basis  of  international  jurisdiction  in  criminal  matters  is 
acoq>ted. 

The  treatise  imder  consideration  is  a  monumental  one  in  every  respect.  It 
is  indispensable  to  all  interested  in  this  branch  of  legal  learning. 

Ernest  G.  Lorenzen. 

Tbe  New  Church  Law  on  MATRDiONY.    By  Rev.  Joseph  J.  C.  Petrovits. 
Phfladdphia:  J.  J.  McVey.     192  r.    pp.  zvi,  458. 

The  publication  of  the  new  Codex  Juris  Canonici  ^  started  a  new  period  in  the 
history  of  the  canon  law.  The  old  Glossatores,  Summistae,  TractaHstae  and 
Commenlatares  became  in  the  main  obsolete,  in  so  far  as  they  were  concerned 
with  the  practical  interpretation  of  the  laws,  and  the  need  of  new  commentaries 
was  felt  immediately  by  the  ecclesiastical  courts  the  world  over.  The  canon- 
ists, who,  after  a  long  p>eriod  of  relative  neglect  foimd  themselves  at  once  in 
a  position  of  high  importance,  did  not  lose  time  in  getting  to  work  and  in  the 
short  period  of  four  years  the  literature  dealing  with  the  new  Gxie  has  reached 
the  respectable  size  of  about  one  hundred  voliunes. 

Almost  all  of  them  consist  of  comments  on  some  s{>ecial  point  of  ecclesiastical 
law  and  are  written  from  a  practical  rather  than  from  a  purely  scientific  point 
of  view.  The  single  fact  that  almost  ail  this  new  literature  is  written  in  modem 
languages  and  not  in  the  customary  Latin  of  the  glorious  canonical  tradition 
shows  that  its  aim  is  to  provide  the  clergy,  especially  parish  priests,  with 
practical  manuals  which  it  will  be  easy  for  them  to  consult  in  their  daily  pastoral 
work. 

Another  important  characteristic  of  all  this  new  literatiure  is  its  uniformity 
both  in  ^irit  and  in  language.  The  time  when  there  were  within  the  Catholic 
dergy  opposite  schools  of  canon  law,  diverging  in  matters  of  fundamental 
importance,  is  long  past,  and  the  strong  centralization  of  power  in  the  Roman 
Curia  has  brought  with  it  a  remarkable  unification  in  the  new  canonical  tradi- 
tion. Never  was  it  sq  true  as  it  is  to-day  that  the  Catholic  world  receives  its 
law  from  Rome.    *'Ex  occidenic  Lex." 

^  Rome,  May,  191 7. 


104  HARVARD  LAW  REVIEW 

Only  a  few  months  after  the  publication  of  the  code  a  series  of  articles  dealing 
with  its  various  parts  were  published  in  the  Ecclesiastical  Review,*  and  these 
have  been  reprinted  in  the  form  of  a  book.*  Almost  at  the  same  time,  the 
Benedictine  Fr.  Carles  Augustine  Bachofen  published  the  first  four  volumes  of 
a  general  conunentary  on  the  Code.*  Fr.  Bachofen  was  for  nine  years  professor 
of  canon  law  at  the  Benedictine  College  of  St.  Anselm  in  Rome,  and  had  there- 
fore an  intimate  knowledge  of  the  methods  and  traditions  of  the  Roman  Curia. 
His  comments  are  remarkable  for  their  conciseness  and  for  their  strictly  legal 
character;  "the  commentary  shall  not  be  encumbered  with  moralizing  reflec- 
tions"  warns  the  author  in  his  preface.  The  moralizing  strain  which  at  a 
certain  period  was  brought  into  the  canon  law  "was  a  disadvantage  because  it 
obscured  the  character  of  the  Chiurch  as  a  public  society  and  made  the  law 
app^  to  be  an  appendix  of  the  confessional. "  *  His  work,  however,  due  to  its 
conciseness  and  perhaps  to  its  rather  hurried  compilation,  is  on  many  points 
obscure  and  vague,  and  its  use  difficult  for  those  members  of  the  dergy  who 
have  not  had  a  good  training  in  ecclesiastical  law.  The  work  of  the  Rev.  P. 
Trudel  *  is  nothing  more  than  a  simple  alphabetical  list  of  topics  which  may  be 
used  as  an  index  to  the  Code. 

In  a  country  like  the  United  States,  where  the  population  is  composed  of 
persons  belonging  to  all  the  religions  of  the  world,  and  where  Christians  of  all 
denominations  live  closely  together,  intermarriages  between  persons  of  different 
faiths  are  of  daily  occurrence  and  give  rise  to  most  embarrassing  situations  in 
the  ecclesiastical  courts  of  American  Catholic  dioceses.  It  is  not  surprising, 
therefore,  that  special  attention  has  been  paid  in  this  country  to  the  law  of 
marriage  and  that  more  than  one  comment  on  this  section  of  the  Code  has 
already  appeared.  The  first  was  published  by  the  Very  Rev.  H.  A.  Ayrinhac, 
for  more  than  twenty-five  years  professor  of  canon  law  at  the  Catholic  Semi- 
nary of  San  Francisco. '  As  the  author  himself  says,  his  book  contains  "  a  brief 
explanation,  incomplete  and  fragmentary"  of  the  Canons  concerning  the  pro- 
cedure and  the  casuistry  of  Catholic  marriage;  and  although  very  useful  for 
the  time  being,  could  not  be  of  permanent  value,  especially  in  view  of  the  recent 
authoritative  decisions  as  to  the  interpretation  of  the  various  Canons  rendered 
by  the  Commission  established  in  Rome  for  this  exclusive  purpose.  The  need 
of  a  more  complete  and  substantial  work  on  the  law  of  marriage  has  been 
keenly  felt  and  such  a  volume  has  now  appeared.  It  b  the  work  of  Rev. 
Joseph  J.  C.  Petrovits,  prepared  under  the  guidance  of  Mgr.  Filippo  Bemardini, 
professor  of  canon  law  in  the  Catholic  University  of  America  at  Washington; 
and  is  a  really  valuable  contribution  to  the  canonical  literature  of  Christian 
marriage.* 

Dr.  Petrovits'  book  is  divided  into  fourteen  chapters,  the  first  three  dealing 
with  general  notions  and  pre-matrimonial  transactions;  the  fourth,  fifth,  and 
sixth  with  matrimonial  impediments;  the  seventh  with  matrimonial  consent; 
and  the  eighth  with  the  form  of  matrimonial  celebration.  The  following  three 
chapters  summarize  briefly  the  minor  topics  of  marriage  of  conscience,  time  and 
place  of  marriage  and  the  effects  of  marriage.    The  last  three  concern  the 

"  Philadelphia,  October,  1917-August,  1918. 

•  Th£  Nehi^anon  Law  in  its  Practical  Aspects.  Philadelphia:  J.  J.  McVey. 
X918. 

«  A  CoiocENTAaT  ON  THE  New  Code  OF  Canon  Law.  St.  Louis:  Hexder.  1918. 
VoL  I.,  Introduction  and  General  Rules:  Vol.  11.,  Clergy  and  Hierarchy:  Vols.  III.  and 
IV.,  The  Sacraments. 

•  Ilnd.f  p.  56. 

•  A  Dictionary  of  Canon  Law.    St.  Louis:  Herder.    1919. 

•  Masuage  Legislation  in  the  New  Code  of  Canon  Law.  New  York :  Benziger. 
1919. 

•  TfiE  New  Church  Law  on  Matriuony.    Reviewed  here. 
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sperinl  problems  of  separation  of  consorts,  validation  of  marriage  and  second 
nuptials.  An  accurate  and  most  serviceable  index  and  a  comprehensive 
bibliography  close  the  volimie.  An  important  feature  of  the  book  is  the  histo- 
xic^ul  Ldrvcy  which  in  each  chapter  precedes  the  analysis  of  and  comments  upon 
the  Canons,  giving  a  brief  summary  of  the  various  opinions  on  debated  questions 
and  the  final  solution  given  to  them  in  the  new  Code.  The  great  canonical 
works  of  the  post-Tridentine  period  are  quoted  frequently,  and  much  more  the 
recent  literature  of  the  Roman  school,  especially  Wemz,  Gennari  and  Ga^>arri. 

It  may  be  noticed,  however,  that  the  author,  as  is  often  the  case  with  those 
who  write  extensive  works  on  a  special  topic,  overemphasizes  the  importance  of 
some  questions  of  detail  which  to-day  have  lost  almost  all  their  practical  value. 
And  above  all,  it  would  seem  that  he  is  too  sanguine  in  his  statement  that  the 
subject  of  matrimony  has  undergone  some  fundamental  changes  as  viewed  in 
the  light  of  the  new  Code.*  As  a  matter  of  fact,  the  new  Code  reflects  almost 
entirely  the  regulations  already  prescribed  by  the  constitution  Ne  temere 
and  in  matters  of  impediments  keeps  the  fundamental  distinction  introduced 
by  the  constitution  SapierUi  consilio.  It  will  be  difficult  to  find  a  point  of 
really  fundamental  importance  in  which  ecclesiastical  discipline  as  to  marriage 
may  be  said  to  have  been  revolutionized  by  the  new  Code,  unless  one  is  willing 
to  consider  as  fundamental  Canon  loi  7,  which  in  matter  of  espousab  abrogates 
the  rig^t  (jus  ad  rem)  which  in  the  past  was  generally  attributed  to  the  parties 
making  an  engagement ;  ^  or  Canon  1070,  which  states  that  the  diriment  impedi- 
ment of  disparity  of  worship  obtains  only  in  cases  where  one  party  to  the 
marriage  is  baptised  in  the  Catholic  Church,^  and  therefore  recognizes  as 
valid  a  marriage  contracted  between  an  unbaptized  person  and  a  baptized  non- 
Catholic.  No  doubt  this  latter  provision  is  of  some  practical  importance,  and 
as  Mgr.  Meehan  says,  "it  puts  an  end  to  much  work  and  worry  for  diocesan 
matrimonial  courts  in  the  United  States;"  "  but  this  law  is  an  exception  which 
does  not  modify  at  all  the  really  fundamental  principle  on  which  is  based  the 
assumed  jurisdiction  of  the  church  over  marriages  of  all  baptized  persons,  even 
though  they  be  non-Catholics.  On  this  fundamental  point  the  Code  has  in 
fact  strengthened  the  Roman  tradition  that  "no  law,  no  custom,  can  introduce 
an  indiscriminate  exemption  of  heretics,  schismatics,  f^x)states,  or  the  excom- 
municated from  canoniod  impediments,"  ^  and  in  its  Canon  1016  has  definitely 
banished  the  virtually  opposite  opinion  of  some  great  canonists  like  Schmalz- 
grueber. 

In  the  same  way  the  principle  so  dear  to  the  Roman  Curia,  "Nikil  inncvdmr 
quod  tradUum  est"  is  fully  applied  to  the  fundamental  question  of  the  com- 
petence of  the  civil  authority  with  regard  to  marriage.  The  dogmatic  teaching 
of  the  sacramental  character  of  matrimonial  contracts  does  not  allow  the 
canonists  any  freedom  on  this  point,  and  the  new  Code  condemns  impliedly 
the  laws  of  tiiose  cotmtries  which  recognize  as  valid  the  marriage  of  Christian 
persons  contracted  outside  the  Church  and  which  do  not  allow  marriages 
contracted  only  before  the  Church  to  have  dvil  effects.  "  The  state  transgresses 
the  legitimate  limits  of  its  jurisdiction  when  it  imposes  a  penalty,  which  results 
in  depriving  Christians  of  the  natural  dvil  effects  of  their  valid  marriage."^* 
But  in  practice  the  canon  law  comes  to  a  compromise  and  admits  that  the  dvil 
authority  is  within  its  rights  in  requiring  the  dvil  registration  of  marriages 
validly  contracted  before  the  Church,  and  in  imposing  a  penalty  for  failure  to 


•  The  New  Chukch  Law  on  Mateimo'ny,  Preface. 
"  Ibid.,  p.  37. 
"  Ihid.^  p.  143. 

^*  Papeks  Repunted  ntoM  the  Ecclbszasiical  Rxvixw,  p.  38. 
>*  The  New  Chxtbch  Law  on  Maisimony,  p.  51. 
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comply  with  its  regulation.  And  according  to  a  great  canonist,  rurfiinal 
Gasparri,  this  penalty  may  be  justly  extended  even  to  the  point  ''of  depriving 
the  guilty  ones  of  the  dvil  effects  of  the  marriage."  " 

The  rdatively  new  feature  of  this  epoch-making  codification  of  the  Canon 
law  is  rather  the  spirit  in  which  it  is  made;  and  this  has  fundamentally  affected 
the  Code  as  promulgated."  The  dogmatic  and  strictly  autocratic  government 
of  the  Church  finds  in  this  Code  its  best  expression;  in  it  the  last  survivals  of 
Gallicanism,  Febronianism  and  Josephism  which  affected  so  deeply  the  whole 
ecclesiastical  legislation  during  the  seventeenth  and  eighteenth  centuries,  re- 
viving or  shaping  anew  doctrines  which  had  been  formulated  by  the  great 
Ca^arean  jurists  of  the  middle  ages,  are  completely  swept  away.  Never  be- 
fore has  the  Church  had  the  opportunity  of  doing  this  without  paying  a  penalty 
for  it.  Difficult  entanglements  with  the  various  governments,  concordats 
with  dynasties  and  nations,  and  territorial  interests  in  connection  with  their 
temporal  power,  compelled  the  popes  to  carry  out  a  policy  of  continuous 
compromises,  in  which  many  fundamental  principles  of  canon  law  were  sacri- 
ficed. The  fall  of  temporal  power,  and  the  separation  of  Church  and  State,  has 
given  back  to  the  Church  its  freedom  in  the  realm  of  strictly  ecdraiastical 
legislation,  and  Rome  b  making  a  good  use  of  such  freedom,  in  order  to  bring 
about  that  strong  centralization  of  power  which  b  the  logical  implication  of  its 
assumed  divine  right  and  its  autocratic  constitution. 

George  La  Piana. 


A  Selection  of  Cases  on  the  Law  of  Domestic  Relations  and  Pessons. 
By  Edwin  H.  Woodruff.  3d  edition,  revised  and  enlarged.  New  York: 
Baker,  Voorhis  &  Company.    1920.    pp.  xviii,  753. 

This  book  is  a  new  edition  of  Professor  Woodruff's  well-known  case  book  on  ^ 
Domestic  Relations.  The  editor  states  in  his  preface  ^  that  he  has  omitted  or 
reduced  to  notes  thirty-two  cases  which  appeared  in  previous  editions,  while 
forty-four  new  cases  have  been  added.  Among  these  new  cases  which  are  of 
interest  may  be  mentioned  that  of  Thompson  v.  Thompson*  in  which  a  New 
Jersey  court  declined  to  give  credit  to  a  New  York  decree  granting  a  separation, 
because  the  husband,  a  non-resident  of  New  York,  had  been  served  only  by 
publication.    Many  new  notes  have  also  been  added  by  Professor  Woo<hiiff. 

The  most  interesting  question  concerning  the  book  is  whether  it  would  not 
have  been  better  if  it  had  contained  fewer  topics,  and  at  the  same  time  had 
given  on  each  topic  a  greater  niunber  of  cases.  It  was  the  opinion  of  the  late 
Professor  John  Chipman  Gray,  "that  a  collection  of  cases  should  not  attempt 
to  cover  too  much  ground,  but  that  the  cases  should  be  multiplied  on  the  cru- 
cial topics. "  *  He  further  adds:  "  A  single  case  on  a  subject  has  little  advantage 
over  a  text-book.  It  is  only  by  presenting  a  doctrine  in  many  aspects  that  the 
best  results  can  be  reached.*'  *  Most  teadbers  using  the  case  system  of  instruc- 
tion will  probably  agree  with  the  foregoing  statements.  Indeed,  the  fundamen- 
tal difference  between  the  case  system  of  instruction  and  the  text-book  system 
is  the  emphasis  placed  by  the  former  on  the  importance  of  training  in  legal 
reasoning  as  opposed  to  the  acquisition  of  mere  legal  information;  and  training 

"  TsACiATUs  Canonicus  de  Matsimonio  (Paris,  1891),  p.  380. 

M  Cf,  Ulrich  Stutz,  Der  Geist  des  Codex  Jusis  CANOMia.    Stuttgart.    1918. 

*  Sec  p.  iii. 

>  89  N.  J.  Eq.  70, 103  Atl.  856  (1918);  Woodruff,  Cases  on  Douxsnc  Relations, 
3  cd,  339. 

*  See  I  Gray,  Cases  on  Property,  ed.,  "Preface  to  the  Second  Edition." 

*  Ibid. 
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in  legal  reasoning  is  best  given  by  teaching  the  student  to  HiftHwgiii>Ti  the  dif- 
ferences between  several  cases  bearing  on  the  same  or  similiar  points,  where  the 
cases  require  of  the  student  close  attention  and  nice  discrimination.  If  the  stu- 
dent on  a  given  point  of  law  merely  reads  one  case  which  contains  a  learned 
disquisition  on  the  various  aspects  of  the  law  affecting  similiar  cases,  he  may 
acquire  considerable  infoimation,  but  will  get  little  or  no  training  in  applying 
his  information  to  different  states  of  fact.^ 

Neverthdess,  every  teacher  of  Domestic  Relations  whose  course  is  confined 
to  the  ordinary  time  given  to  this  subject  (two  hours  per  week  for  one  half-year) 
must  feel  that  his  time  is  brief  indeed  to  deal  with  Uie  many  topics  which  can 
be  induded  under  this  title.  Professor  Jeremiah  Smith  in  his  "  Cases  on  Per- 
sons" tried  to  cut  the  Gordian  knot  by  induding  in  his  case  book  only  the 
topics  "Parent  and  Child,"  "Infant,"  and  "Husband  and  Wife."  Professor 
Woodruff,  feeling,  and  perhaps  justly,  that  such  a  treatment  of  the  subject  of 
Domestic  Rdations  is  inadequate,  has  added  the  topics  of  "Marriage,"  "Di- 
vorce and  Separation,"  "Insam'ty,"  "Drunkenness,"  and  "Aliens."  In  a 
case  book  of  reasonable  size,  however,  the  greater  the  number  of  topics  treated 
the  less  the  space  that  can  be  given  to  each  topic.  As  a  result,  while  in  Smith's 
"Cases  on  Persons"  we  find  202  pages  allotted  to  Infancy,*  Professor  Wood- 
raff  assigns  only  143  pages  to  this  topic,*  and  this,  too,  although  the  average 
page  in  his  book  is  ten  lines  shorter  than  the  average  page  in  the  case  book  of 
Professor  Smith.  In  consequence  of  this  compression,  there  is  not  infrequently 
in  Professor  Woodruff's  case  book  only  a  single  case  on  a  given  point,  and  the 
value  of  training  that  comes  from  contrasting  different  cases  bearing  on  the 
same  point  is  lost. 

In  ^ite  of  all  this,  something  is  to  be  said  in  favor  of  Professor  Woodruff's 
briefer  treatment  of  each  individual  topic.  Admitting  that  training  in  legal 
xeasom'ng  is  the  chief  goal  of  legal  study,  is  it  necessary  that  every  course  in 
a  law  school  should  stress  the  idea  of  such  training,  even  if  obtained  at  the 
complete  sacrifice  of  information  on  essential  topics?  Is  it  well  to  send  out  the 
student  of  law  with  a  thorough  training  in  the  law  of  "Infancy"  and  "Hus- 
band and  Wife,"  while  he  is  wallowing  in  complete  ignorance  of  the  law  of 
" Marriage  and  Divorce"  ?  Where  the  course  has  only  a  brid  time  allotted  to 
it,  might  it  not  be  well  to  infoim  the  student  a  little  more,  even  if  we  train  him 
a  little  less?   This  is  certainly  a  debatable  question. 

Some  of  the  cases  in  the  book  seem  to  contain  a  slight  treatment  of  tlie 
point  involved.  Thus,  instead  of  the  dasslc  and  highly  disciplinary  case  of 
Zouch  V.  Parsons^  which  dedded  that  an  infant  can  repudiate  a  feoffment  only 
after  attaining  his  majority,  we  find  the  very  thin  case  of  Welch  v.  Bunce  *  on 
the  same  point.   Here  we  have  space  gained  but  quality  sacrificed. 

The  notes  in  the  book  are  worthy  of  the  highest  praise.  In  preparing  these, 
very  little  that  is  of  value  in  the  way  of  collateral  reading  has  escaped  the 
editor's  watchful  eye.  Student  and  teacher  alike  will  find  them  of  the  greatest 
service.  Indeed^  no  teacher  of  the  subject  of  Domestic  Relations  ought  to  be 
without  Professor  Woodruff's  case  book  whether  be  uses  it  in  the  classroom 
or  not,  so  valuable  is  the  material  there  collected.  Moreover,  if  a  teacher 
prders  a  case  book  which  covers  the  subject  with  reasonable  completeness  but 
not  in  too  great  detail,  no  better  book 'can  be  found.  The  book  everywhere 
bears  the  marks  of  scholarly  research,  of  painstaking  care,  and  of  a  laborious 
compression  of  each  topic  to  the  end  that  every  essential  topic  be  treated. 

Ralph  W.  Gittobd. 


*  See  SioTH,  Cases  ok  Persons,  131-333. 

*  See  WooDWXJWTf  Cases  on  Domestic  Relations,  3  ed.,  483-626. 
'  3  Burr.  1794  (1765):  SioTH,  Cases  on  Persons,  i$$. 

*  83  Ind.  382  (1882),  Woodruff  Casks  on  Domestic  Relations,  494. 
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The  Yeaa  Books.    By  William  Craddock  Bolland.    Cambndge,  EogUmd: 
University  Press.    1921.    pp.  zi,  84. 

This  little  volume  is  so  interesting  that  few  readers  with  scholarly  tastes  will 
be  able  to  lay  it  down  before  reaching  the  last  page.  The  author  writes  from 
fulness  of  knowledge,  for  he  is  the  editor  of  the  Year  Book  Series  of  the  Sdden 
Society;  and  in  introductions  to  volumes  of  that  series  he  has  already  had 
occasion  to  give  much  of  the  matter  which  he  has  recently  used  in  lectures 
delivered  at  the  request  of  the  Faculty  of  Laws  of  the  University  of  London  and 
which  he  has  here  presented  to  a  larger  public. 

The  volume  is  composed  of  three  lectures.  The  first  explains  what  the  Year 
Books  are,  the  mediaeval  French  in  which  they  are  written,  the  manuscripts, 
and  the  author's  persuasive  theory  of  the  purpose  for  which  they  were  compiled. 
The  second  explains  the  difference  between  the  Plea  Rolls  and  the  Year  Books, 
founds  upon  those  differences  a  strong  argument  showing  that  the  Year  Book 
manuscripts  were  in  no  sense  official  but  were  a  private  and  monetary  enter- 
prise, and  describes  the  printed  editions.  The  third  presents  the  recently 
discovered  proofs  that  Justices  in  Eyre  exercised  what  may  well  be  termed  an 
equitable  jurisdiction,  and  then  gives  in  paraphrase  Year  Book  episodes  of 
which  Bereford,  C.  J.,  is  often  the  hero. 

The  author's  intention  is  to  induce  the  reader  to  examine  the  Year  Books  for 
himself.  He  has  given  matter  admirably  ad^ted  to  that  end  and  to  the 
beginner's  needs.  Doubtless  the  next  step  for  the  ambitious  reader  is  to 
attack  a  Year  Book  for  himself,  preferably  the  first  volume  in  the  Selden  Society's 
Year  Book  Series,  as  that  is  the  volume  containing  Maitland's  introduction  to 
the  grammar  of  the  Year  Book  French.  After  reading  Maitland's  introduction 
and  some  of  the  cases  as  translated  and  edited  by  him,  the  reader  will  be  in  a 
position  to  appreciate  the  introductions  by  MaiUand,  Turner,  and  Bolland  to 
other  volumes  in  that  series  and  also  the  prefaces  by  Horwood  and  Pike  to 
Year  Books  in  the  Rolls  Series,  and  then  to  read  this  little  volume  again. 

Even  a  person  who  is  not  a  beginner  will  be  glad  to  be  reminded  again  of  the 
author's  theory  ,^  to  which  allusion  has  already  been  made,  that  the  Year  Books 
were  meant  to  aid  lawyers  in  framing  their  pleadings,  and  hence  were  devoted 
chiefly  to  reporting  the  discussions  between  counsel  and  judges  of  the  oral 
pleadings  experimentally  suggested  and  finally  withdrawn  or  amended  or,  so 
to  speak,  filed.  That  is  an  interesting  explanation  of  the  disappointing  fact 
that  usually  the  Year  Book  stops  without  letting  the  reader  know  the  ultimate 
result  of  the  litigation. 

The  other  point  upon  which  even  an  expert  in  the  history  of  law  will  wel- 
come the  author's  views  is  the  one  regarding  the  qtuisi-eqmtablt  power  which  in 
early  days  was  exercised  temporarily  by  Justices  in  Eyre.  It  was  about  ten 
years  ago  that  the  author  described  this  procedure  in  his  introduction  to 
the  second  volume  of  the  Eyre  of  Kent,  6-y  Edward  II,  in  the  Selden  Society's 
Year  Book  Series;  and  later  his  Sdeci  Bills  in  Eyre,  I2g2-ijjj,  published  by  the 
Selden  Society,  gave  additional  material.  The  subject  was  presented  in  1913 
to  the  International  Congress  of  Historical  Studies  by  Sir  Frederick  Pollock, 
in  a  paper  on  ''The  Transformation  of  Equity, "  now  accessible  in  a  volume  of 
Essays  in  Legal  History,  edited  by  Sir  Paul  Vinogradoff ;  but  apparently  bills  in 
E3rre  have  not  yet  found  adequate  place  either  in  the  histories  of  English  law 
or  in  the  discussions  of  persons  interested  in  devising  ways  in  which  business 
men  and  the  poor  may  attain  justice  without  pleadings,  without  rules  of  evidence, 
without  delay,  and  without  lawyers.  Surely  there  are  many  persons  who 
should  read  the  author's  brief  account '  of  the  unsuccessful  attempt  made  by 
the  idealists  of  long  ago. 

^  See  pp.  17-21,  26,  3S~42. 
«  See  pp.  56-59. 
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There  is  no  doubt  at  all  that  the  author  is  right  in  saying  that  the  Year  Books 
have  been  too  much  neglected  by  both  historians  and  lawyers.  He  makes  a 
slight  mistake,  however,  in  saying  that  ''Even  the  Encyclopaedia  Britannica 
itself,  now  in  its  eleventh  edition,  luiows  nothing  about  them,  has  never  heard  of 
them."  •  Whatever  may  be  true  of  earlier  editions,  the  article  on  English  Law 
in  the  t^th  edition  ^  gives  about  ten  lines  to  the  Year  Books;  and  the  passage 
is  repeated  almost  verbatim  in  the  eleventh  edition.*  The  articles  in  question 
were  written  by  Maitland;  and  Maitland  would  be  the  first  to  forgive  the 
failure  to  recall  that  brief,  though  adequate,  passage,  and  to  thank  the  author 
for  showing  so  skilfully  what  the  Year  Books  are  and  how  well  worth  while  it 
is  to  become  acquainted  with  them. 

Eugene  Wambaugh. 


The  PREPAitATiON  OF  Contracts  and  Conveyances  with  Forms  and 
Problems.  By  Henry  Winthrop  Ballantine.  8vo.  pp.  vi,  227.  l^ew 
York:  The  MacMillan  Company.     1921. 

This  little  volume,  which  makes  no  pretence  of  being  exhaustive,  is  full  of 
good  advice  for  the  lawyer  in  chamber  practice.  It  contains  many  practical 
suggestions  and  some  forms  for  the  preparation  of  legal  documents  by  law 
students  and  lawyers.  It  covers  contracts  in  general  briefly,  and  then  con- 
tracts of  employment,  of  building  and  construction,  and  for  the  sale  of  land 
(30  pages  are  devoted  to  the  latter);  negotiable  instruments;  powers  of  attor- 
ney; real  estate  and  chattel  mortgages;  leases;  articles  of  partnership;  organiza- 
rion  of  corporations,  and  issue  of  securities;  business  trusts;  wills;  and  abstracts 
of  title. 

The  scheme  of  each  division  is  to  present  very  briefly  the  elements  of  the 
law,  to  outline  the  essential  points  to  be  considered  in  drawing  the  instrument, 
to  suggest  supposititious  cases,  and  finally  to  give  a  few  simple  forms.  There 
are  useful  references  to  cases,  form  books,  and  articles. 

A  few  chapters  deal  inadequately  with  the  matter  treated.  But  this  must 
be  so  necessarily  in  a  book  of  this  design  with  respect  to  corporation  papers 
(19  pages)  and  articles  of  partnership  (8  pages),  which  perhaps  do  not  belong 
here  at  all  and  are  merely  given  to  throw  the  other  matter  into  proper  setting 
or  to  give  the  lawyer  a  few  broad  lines  on  which  to  proceed.  The  suggestions 
actually  contained  in  these  short  divisions,  however,  are  admirable. 

We  are  particularly  impressed  with  the  chapter  (30  pages)  on  Wills.  After 
a  short  statement  of  the  advantages  of  making  a  will,  the  author  deals  with 
the  general  plan  of  a  will  from  the  point  of  view  of  the  testator's  family  and 
the  state  of  his  property.  Cautions  in  regard  to  the  avoidance  of  the  danger 
of  the  Rule  in  Shelley's  case;  the  relative  merits  of  vested  or  of  contingent 
remainders,  follow,  etc,  Mr.  Ballantine,  for  instance,  points  out  the  desira- 
bility of  vested  remainders  to  children  in  Illinois  in  preference  to  contingent 
remainders  in  view  of  the  tax  on  contingent  interests  at  the  highest  possible 
rate.  He  wisely  advises  the  deposit  of  the  will  with  the  executor  or  the  lawyer 
who  is  to  have  charge  of  it.  The  legal  adviser  should  have  no  false  modesty 
in  this  regard. 

The  chapter  on  examination  of  abstracts  of  title  is  too  short  but  contains  a 
useful  skeleton  of  such  abstract. 

We  know  of  no  guide  exactly  like  this  useful  little  volume,  which  we  are  glad 
to  commend.  J.  VV. 


*  See  p.  I. 

*  See  vol.  38,  p.  249. 

*  See  vol.  9,  p.  603. 
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The  Fundamental  Principles  of  Taxation  in  the  Light  of  Modern 
Developments.  Being  the  Newmaxch  Lectures  for  1919.  By  Sir  Josiah 
Stamp.    London:  Macmillan  &  Co.    1921.    pp.  zi,  201. 

These  lectures,  lately  delivered  at  the  University  of  London,  contain  a  full 
and  satisfactory  discussion  of  the  economic,  social,  and  political  considerations 
involved  in  taxation  generally,  and  especially  in  the  British  Licome  Tax.  The 
subject  is  treated  from  the  standpoints  of  the  individual,  of  the  state,  and 
of  the  community.  In  view  of  the  immense  importance  to  lawyers  and  legis- 
lators of  a  knowledge  of  the  law  of  taxation,  and  of  the  necessity  of  an  economic 
basis  for  such  knowledge,  this  book  may  be  commended  to  lawyers  as  a  brief 
but  excellent  presentation  of  the  subject.  J.  H.  B. 


Company  Law  of  Canada.    By  Mr.  Justice  Masten.  of  the  Supreme  Court  of 
'Ontaiio,  and  William  Kasper  Eraser,  of  the  Toronto  Bar.    Toronto:  Cars- 
well  and  Company,  Limited.    Second  Edition.     1920.    pp.  iii,  984. 
The  text  is  given  of  (a)  the  Dominion  Companies  Act,  (b)  certain  parts  of 
the  Ontario  Companies  Act,  and  (c)  the  Dominion  Winding-up  Act,  and  there 
are  notes  by  the  authors  giving  reference  to  cases  which  they  deem  to  be  help- 
ful to  an  understanding  of  these  acts.    There  are  a  few,  but  only  a  few,  refer- 
ences to  cases  decided  in  the  United  States;  there  are  numerous  references  to 
English  decisions;  and  the  authors  state  that  they  have  endeavored  to  refer 
''to  all  Canadian  cases  which  may  stiU  be  law."    There  is  in  the  notes  little  or 
no  discussion  of  principles;  the  authors  undertake  merely  to  set  forth  the  au- 
thorities in  orderly  arrangement.    It  is  a  practical  handbook,  carefully  pre- 
pared, with  an  adequate  index.  E.  H.  W. 
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Government  Control  and  Operation  of  Industry  in  Great  Britain 

AND  the  United  States  During  the  World  War.    By  C.  W.  Baker. 

Camegie  Endowment  for  International  Peace,    pp.  vii,  138.    New  York: 

Oxford  University  Press. 
CoiOiENTARiES  ON  RoMAN-DuTCH  Law.    By  Simon  van  Leeuwen.    Second 

Edition.  Revised  and  edited  with  notes  by  C.  W.  Decker.   Translation  by 

Sir  John  S.  Kotze.  Vol.  i,  pp.  zlvi,  504.  London :  Sweet  and  Maxwell,  Ltd. 
Cases  on  the  Law  of  Contracts.    By  Arthur  L.  Corbin.    pp.  xxiv,  1514. 

St.  Paul:  West  Publishing  Company. 
Trait^  de  Droit  Constitutional.   By  Leon  Duguit.    Second  Edition.    Vol. 

I,  pp.  xi,  593.    Paris:  £.  de  Boccard. 
War  Government  of  the  British  Dominions.   By  Arthur  Berriedale  Keith. 

A  new  series,  economic  and  social  History  of  the  World  War.   pp.  zvi,  353, 

Oxford:  University  Press.    (To  be  reviewed.) 
The  Nature  of  Canadian  Federalism.    By  W.  P.  M.  Kennedy,    pp.  31. 

Toronto:  University  of  Toronto  Press. 
Le  Gouvernement  des  Juges.    By  Edouard  Lambert,    pp.  276.    Paris: 

Marcel  Giard  &  Cie.    (To  be  reviewed.) 
Tbe  Evolution  of  World-Peace.    By  F.  S.  Marvin.    (Unity  Series,  IV.) 

pp.  7, 191.    New  York:  Oxford  University  Press. 
Laws  Affecting  the  Rights  and  Liberties  of  the  Indian  People.    By 

Norton  &  Ghose.   pp.  zii,  275.    Calcutta:  Mohim  Brothers. 

American  Foreign  Trade.    By  William  F.  Notz  and  Richard  S.  Harvey. 

pp.  zv,  593.   Indianapolis:  Bobbs-Merrill  Company. 
Blue  Sky  Laws.    By  Robert  R.  Reed  and  Lester  H.  Washburn,    pp.  zzxii, 

a67a.   New  York:  Clark  Boardman  Company. 
Allied  Shipping  Control.    By  J.  A.  Salter.    Camegie  Endowment  for 

International  Peace,   pp.  sdii,  369.   Oxford:  University  Press. 
Men  and  Books  Famous  in  the  Law.    By  Frederick  C.  Hicks,    pp.  959. 

Rochester:  The  Lawyer,  Co-Operative  Publishing  Company. 
Essays  on  Constitutional  Law  and  Equity.    ByHeniySchofidd.    VoL  i, 

pp.  zziv,  456;  vol.  2,  viiiy  457-1006.    Boston:  Chipman  Law  Publishing 
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xxiv,  255.    New  York:  published  by  the  author. 
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Capital  Control  in  New  York.    By  Donald  C.  Baldwin,    pp.  xxiv,  255 

Philadelphia:  University  of  Pennsylvania  Press. 
Commercial  Law  Cases.    By  Harold  L.  Perrin  and  Hugh  W.  Babb.    Vol.  i 
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Vol.  2,  pp.  Ixxxi,  1086.    New  York:  Oxford  University  Press. 
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pp.  xxxiv,  991.     London:  Sweet  and  Maxwell,  Ltd.    (To  be  reviewed.) 
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A  MINISTRY  OF  JUSTICE 

THE  courts  are  not  helped  as  they  could  and  ought  to  be  in  the 
adaptation  of  law  to  justice.  The  reason  they  are  not  helped 
15  because  there  is  no  one  whose  business  it  is  to  give  warning  that 
help  is  needed.  Time  was  when  the  remedial  agencies,  though  in- 
adequate, were  at  least  in  our  own  hands.  Fiction  and  equity  were 
tools  which  we  could  apply  and  fashion  for  ourselves.  The  artifice 
was  clmnsy,  but  the  clumsiness  was  in  some  measure  atoned  for  by 
the  skill  of  the  artificer.  Legislation,  supplanting  fiction  and  equity, 
has  multipUed  a  thousand  fold  the  power  and  capacity  of  the  tool, 
but  has  taken  the  use  out  of  our  own  hands  and  put  it  in  the  hands 
of  others.  The  means  of  rescue  are  near  for  the  worker  in  the  mine. 
Little  will  the  means  avail  unless  *lines  of  communication  are  es- 
tablished between  the  miner  and  his  rescuer.  We  must  have  a 
courier  who  will  carry  the  tidings  of  distress  to  those  who  are  there 
to  save  when  signals  reach  their  ears.  To-day  courts  and  legisla- 
ture work  in  separation  and  aloofness.  The  penalty  is  paid  both 
in  the  wasted  effort  of  production  and  in  the  lowered  quality  of 
the  product.  On  the  one  side,  the  judges,  left  to  fight  against 
anachronism  and  injustice  by  the  methods  of  judge-made  law,  are 
distracted  by  the  conflicting  promptings  of  justice  and  logic,  of 
consistency  and  mercy,  and  the  output  of  their  labors  bears  the 
tokens  of  the  strain.  On  the  other  side,  the  legislature,  informed 
only  casually  and  intermittently  of  the  needs  and  problems  of  the 
courts,  without  expert  or  responsible  or  disinterested  or  systematic 
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advice  as  to  the  workings  of  one  rule  or  another,  patches  the  fabric 
here  and  there,  and  mars  often  when  it  would  mend.  Legislature 
and  courts  move  on  in  proud  and  silent  isolation.  Some  agency 
must  be  found  to  mediate  between  them. 

This  task  of  mediation  is  that  of  a  ministry  of  justice.  The  duty 
must  be  cast  on  some  man  or  group  of  men  to  watch  the  law 
in  action,  observe  the  manner  of  its  functioning,  and  report  the 
changes  needed  when  function  is  deranged.  The  thought  is  not  a 
new  one.  Among  our  own  scholars,  it  has  been  developed  by  Dean 
Pound  with  fertility  and  power.*  Others  before  him,  as  he  reminds 
us,  had  seen  the  need,  and  urged  it.  Bentham  made  provision  for 
such  a  ministry  in  his  draft  of  a  Constitutional  Code.'  Lord 
Westbury  renewed  the  plea.*  Only  recently,  Lord  Haldane  has 
brought  it  to  the  fore  again.*  "There  is  no  functionary  at  present 
who  can  properly  be  called  a  minister  responsible  for  the  subject  of 
Justice."*  *  *  We  are  impressed  by  the  representations  made  by  men 
of  great  experience,  such  as  the  President  of  the  Incorporated  Law 
Society,  as  to  the  difficulty  of  getting  the  attention  of  the  govern- 
ment to  legal  reform,  and  as  to  the  want  of  contact  between  those 
who  are  responsible  for  the  administration  of  the  work  of  the 
Commercial  Courts  and  the  mercantile  community,  and  by  the 
evidence  adduced  that  the  latter  are,  in  consequence  and  progres- 
sively, withdrawing  their  disputes  from  the  jurisdiction  of  the 
Courts."  •  In  countries  of  continental  Europe,  the  project  has  passed 
into  the  realm  of  settled  practice.  Apart  from  these  precedents 
and  without  thought  of  them,  the  need  of  such  a  ministry,  of  some 
one  to  observe  and  classify  and  criticize  and  report,  has  been  driven 
home  to  me  with  steadily  growing  force  through  my  own  work  in 
an  appellate  court.  I  have  seen  a  body  of  judges  appl3dng  a  system 
of  case  law,  with  powers  of  innovation  cabined  and  confined.  The 
main  lines  are  fixed  by  precedents.  New  lines  may,  indeed,  be  run, 
new  courses  followed,  when  precedents  are  lacking.  Even  then, 
distance  and  direction  are  guided  by  mingled   considerations  of 

*  Pound,  "Juristic  Problems  of  Nationf  1  Progress,"  22  Am.  J.  or  SoaoLOGY,  721, 
729,  731  (May,  1917);  Pound,  "Anachronisms  in  Law,"  3  J.  Am.  JODiCATtTKS  Sea. 
142,  146  (February,  1920). 

«  WoxES,  IX,  597-612. 

*  X  Nash,  Life  of  Lord  Westbusy,  191,  quoted  by  Pound,  supra, 

^  Report  of  Lord  Haldane's  Committee  on  the  Machinery  of  Government  (xpxS). 

*  /WJ.,  p.  63.  •  Ibid.,  p.  64. 
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logic  and  analogy  and  history  and  tradition  which  moderate  and 
temper  the  promptings  of  policy  and  justice.  I  say  this,  not  to 
critidzei  but  merely  to  describe.  I  have  seen  another  body, 
a  legislature,  free  from  these  restraints,  its  powers  of  innovation 
adequate  to  any  need,  preoccupied,  however,  with  many  issues 
more  clamorous  than  those  of  courts,  viewing  with  hasty  and  partial 
glimpses  the  things  that  should  be  viewed  both  steadily  and  whole. 
I  have  contrasted  the  quick  response  whenever  the  interest  affected 
by  a  ruling  untoward  in  results  had  some  accredited  representative, 
especially  some  public  officer,  through  whom  its  needs  were  ren- 
dered vocal.  A  case  involving,  let  us  say,  the  construction  of  the 
Workmen's  Compensation  Law,  exhibits  a  defect  in  the  statutory 
scheme.  We  find  the  Attorney  General  at  once  before  the  legisla- 
ture with  the  request  for  an  amendment.  We  cannot  make  a 
decision  construing  the  tax  law  or  otherwise  affecting  the  finances 
of  the  state  without  inviting  like  results.  That  is  because  in  these 
departments  of  the  law,  there  is  a  public  officer  whose  duty  prompts 
him  to  critidan  and  action.  Seeing  these  things,  I  have  marveled 
and  lamented  that  the  great  fields  of  private  law,  where  justice  is 
distributed  between  man  and  man,  should  be  left  without  a  care- 
taker.   A  word  would  bring  relief.    There  is  nobody  to  speak  it. 

For  there  are  times  when  deliverance,  if  we  are  to  have  it  —  at 
least,  if  we  are  to  have  it  with  reasonable  speed  —  must  come  to  us, 
not  from  within,  but  from  without.  Those  who  know  best  the 
nature  of  the  judicial  process,  know  best  how  easy  it  is  to  arrive  at 
an  impasse.  Some  judge,  a  century  or  more  ago,  struck  out  upon  a 
path.  The  course  seemed  to  be  directed  by  logic  and  analogy. 
No  milestone  of  public  policy  or  justice  gave  warning  at  the  moment 
that  the  course  was  wrong,  or  that  danger  lay  ahead.  Logic  and 
analogy  beckoned  another  judge  still  farther.  Even  yet  there  was 
no  hint  of  opposing  or  deflecting  forces.  Perhaps  the  forces  were 
not  in  being.  At  all  events,  they  were  not  felt.  The  path  went 
deeper  and  deeper  into  the  forest.  Gradually  there  were  rumblings 
and  stirrings  of  hesitation  and  distrust,  anxious  glances  were  di- 
rected to  the  right  and  to  the  left,  but  the  starting  point  was  far 
behind,  and  there  was  no  other  path  in  sight. 

Thus,  again  and  again,  the  processes  of  judge-made  law  bring 
judges  to  a  stand  that  they  would  be  glad  to  abandon  if  an  outlet 
could  be  gained.   It  is  too  late  to  retrace  their  steps.   At  all  events. 
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whether  really  too  late  or  not,  so  many  judges  think  it  is  that  the 
result  is  the  same  as  if  it  were.  Distinctions  may,  indeed,  supply 
for  a  brief  distance  an  avenue  of  escape.  The  point  is  at  length 
reached  when  their  power  is  exhausted.  All  the  usual  devices  of 
competitive  analogies  have  finally  been  employed  without  avail. 
The  ugly  or  antiquated  or  unjust  rule  is  there.  It  will  not  budge 
imless  uprooted.  Execration  is  abundant,  but  execration,  if  followed 
by  submission,  is  devoid  of  motive  power.  There  is  need  of  a  fresh 
start;  and  nothing  short  of  a  statute,  unless  it  be  the  erosive  work 
of  years,  will  supply  the  missing  energy.  But  the  evil  of  injustice 
and  anachronism  is  not  limited  to  cases  where  the  judicial  process, 
imaided,  is  incompetent  to  gain  the  mastery.  Mastery,  even  when 
attained,  is  the  outcome  of  a  constant  struggle  in  which  logic  and 
symmetry  are  sacrificed  at  times  to  equity  and  justice.  The  gain 
may  justify  the  sacrifice;  yet  it  is  not  gain  without  deduction. 
There  is  an  attendant  loss  of  that  certainty  which  is  itself  a  social 
asset.  There  is  a  loss  too  of  simplicity  and  directness,  an  increasing 
aspect  of  unreality,  of  something  artificial  and  fictitious,  when 
judges  mask  a  change  of  substance,  or  gloss  over  its  importance, 
by  the  suggestion  of  a  consistency  that  is  merely  verbal  and  scholas- 
tic. Even  when  these  evils  are  surmounted,  a  struggle,  of  which 
the  outcome  is  long  doubtful,  is  still  the  price  of  triumph.  The 
result  is  to  subject  the  courts  and  the  judicial  process  to  a  strain  as 
needless  as  it  is  wearing.  The  machinery  is  driven  to  the  breaking 
point;  yet  we  permit  ourselves  to  be  surprised  that  at  times  there  is 
a  break.  Is  it  not  an  extraordinary  omission  that  no  one  is  charged 
with  the  duty  to  watch  machinery  or  output,  and  to  notify  the 
master  of  the  works  when  there  is  need  of  replacement  or  repair? 

In  all  this,  I  have  no  thought  to  paint  the  failings  of  our  law  in 
lurid  colors  of  detraction.  I  have  little  doubt  that  its  body  is  for 
the  most  part  sound  and  pure.  Not  even  its  most  zealous  advocate, 
however,  will  ussert  that  it  is  perfect.  I  do  not  seek  to  paralyze 
the  inward  forces,  the  ''indwelling  and  creative"  energies,^  that 
make  for  its  development  and  growth.  My  wish  is  rather  to  release 
them,  to  give  them  room  and  outlet  for  healthy  and  unhampered 
action.  The  statute  that  will  do  this,  first  in  one  field  and  then  in 
others,  is  something  different  from  a  code,  though,  as  statute 
follows  statute,  the  material  may  be  given  from  which  in  time,  a 

^  2  B&YCE,  Studies  in  History  and  Juxisfrxtdencb,  609. 
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code  will  come.  Codification  is,  in  the  main,  restatement.  What 
we  need,  when  we  have  gone  astray,  is  change.  Codification  is  a 
slow  and  toilsome  process,  which,  if  hurried,  is  destructive.  What 
we  need  is  some  relief  that  will  not  wait  upon  the  lagging  years. 
Indeed,  a  code,  if  completed,  would  not  dispense  with  mediation 
between  legislature  and  judges,  for  code  is  followed  by  commen- 
tary and  commentary  by  revision,  and  thus  the  task  is  never  done. 
"As  in  other  sciences,  so  in  politics,  it  is  impossible  that  all  things 
should  be  precisely  set  down  in  writing;  for  enactments  must  be 
universal,  but  actions  are  concerned  with  particulars."  *  Some- 
thing less  ambitious,  in  any  event,  is  the  requirement  of  the  hour. 
Legislation  is  needed,  not  to  repress  the  forces  through  which  judge- 
made  law  develops,  but  to  stimulate  and  free  them.  Often  a  dozen 
lines  or  less  will  be  enough  for  our  deliverance.  The  rule  that  is 
to  emancipate  is  not  to  imprison  in  particulars.  It  is  to  speak  the 
language  of  general  principles,  which,  once  declared,  will  be  devel- 
oped and  expanded  as  analogy  and  custom  and  utility  and  justice, 
when  weighed  by  judges  in  the  balance,  may  prescribe  the  mode  of 
application  and  the  limits  of  extension.  The  judicial  process  is  to 
be  set  in  motion  again,  but  with  a  new  point  of  departure,  a  new 
impetus  and  direction.  In  breaking  one  set  of  shackles,  we  are  not 
to  substitute  another.    We  are  to  set  the  judges  free. 

I  have  spoken  in  generalities,  but  instances  will  leap  to  view. 
There  are  fields,  known  to  us  all,  where  the  workers  in  the  law 
are  hampered  by  rules  that  are  outworn  and  unjust.  How  many 
judges,  if  they  felt  free  to  change  the  ancient  rule,  would  be  ready 
to  hold  to-day  that  a  contract  under  seal  may  not  be  modified  or 
discharged  by  another  and  later  agreement  resting  in  parol  ?  •  How 
many  would  hold  that  a  deed,  if  it  is  to  be  the  subject  of  escrow, 
must  be  delivered  to  a  third  person,  and  not  to  the  grantee  ?  ^^ 
How  many  would  hold  that  a  surety  is  released,  irrespective  of 
resulting  damage,  if  by  agreement  between  principal  and  creditor 
the  time  of  payment  of  the  debt  is  extended  for  a  single  day  ? " 
How  many  would  hold  that  a  release  of  one  joint  tortfeasor  is  a 
release  also  of  the  others  ?    How  many  would  not  prefer,  instead 

•  AsisioiLE,  Politics,  Bk.  II  (Jowett's  translation). 

•  3  WiLUSTON,  CoNTKACTS,  §§  1834-1837;  Harris  P.  Shorall,  230  N.  Y.  343  (1921). 
»  Blewitt  V.  Boonim,  142  N.  Y.  357,  37  N.  E.  119  (1894). 

a  N.  Y.  Life  Ins.  Co.  v,  Casey,  178  N.  Y.  381,  70  N.  E.  916  (1904). 
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of  drawing  some  unreal  distinction  between  releases  under  seal  and 
covenants  not  to  sue,"  to  extirpate,  root  and  branch,  a  rule  which 
is  to-day  an  incumbrance  and  a  snare  ?  How  long  would  Pinnel's 
case  "  survive  if  its  antiquity  were  not  supposed  to  command  the 
tribute  of  respect  ?  How  long  would  Diunpor's  case  "  maintain  a 
ghostly  and  disquieting  existence  in  the  ancient  byways  of  the  law? 
I  have  chosen  extreme  illustrations  as  most  likely  to  command 
assent.  I  do  not  say  that  judges  are  without  competence  to  effect 
some  changes  of  that  kind  themselves.  The  inquiry,  if  pursued, 
would  bring  us  into  a  field  of  controversy  which  it  is  unnecessary 
to  enter.  Whatever  the  limit  of  power,  the  fact  stares  us  in  the 
face  that  changes  are  not  made.  But  short  of  these  extreme  illus- 
trations are  others,  less  glaring  and  insistent,  where  speedy  change 
is  hopeless  unless  effected  irom  without.  Sometimes  the  inroads 
upon  justice  are  subtle  and  Insidious.  A  spirit  or  a  tendency, 
revealing  itself  in  a  multitude  of  little  things,  is  the  evil  to  be  rem- 
edied. No  one  of  its  manifestations  is  enough,  when  viewed  alone, 
to  spur  the  conscience  to  revolt.  The  mischief  is  the  work  of  a  long 
series  of  encroachments.  Examples  are  many  in  the  law  of  prac- 
tice and  procedure."  At  other  times,  the  rule,  though  wrong,  has 
become  the  cornerstone  of  past  transactions.  Men  have  accepted 
it  as  law,  and  have  acted  on  the  faith  of  it.  At  least,  the  possibility 
that  some  have  done  so,  makes  change  unjust,  if  it  were  practicable, 
without  saving  vested  rights.  Illustrations  again  may  be  foimd  in 
many  fields.  A  rule  for  the  construction  of  wills  established  a 
presmnption  that  a  gift  to  issue  is  to  be  divided,  not  per  stirpes,  but 
per  capita}^  The  courts  denounced  and  distinguished,  but  were 
unwilling  to  abandon.^^    In  New  York,  a  statute   has    at  last 

-  "  GQbcrt ».  Finch,  173  N.  Y.  455,  66  N.  E.  133  (1903);  Walsh  u.  N.  Y.  Central 
R.  R.  Co.,  204  N.  Y.  58, 97  N.  £.  408  (1912);  cf.  21  Columbia  L.  Rev.  491. 

"  S  Coke,  117;  cf.  Jaffray  f.  Davis,  124  N.  Y.  164, 167,  26  N.  E.  351  (1891);  Frye  p. 
Hubbell,  74  N.  H.  358,  68  AtL  325  (1907);  i  WnusTON,  Contracts,  §  121;  Anson, 
CoNTXACTS,  Corbin's  ed, p.  237;  Feison,  "The  Rule  in  Foakes  v.  Beer,"  31  Yale 
L.  J.  15. 

**  2  Coke,  119. 

^  In  jurisdictions  where  prooedure  is  governed  by  rules  of  court,  recommendations 
of  the  ministry  affecting  the  subject-matter  of  the  rules  may  be  submitted  to  the  judges. 

"  I  state  the  law  in  New  York  and  in  many  other  jurisdictions.  There  are  juris- 
dictions where  the  rule  is  different. 

"  Petry  v.  Petry,  186  App.  Div.  738,  175  N.  Y.  Supp.  30  (19x9),  227  N.  Y.  621, 
Z25  N.  E.  924  (1919);  Matter  of  Durant,  231  N.  Y.  41, 132  N.  E.  562  (2921). 
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released  us  from  our  bonds/^  and  we  face  the  future  unashamed. 
Still  more  common  are  the  cases  where  the  evil  is  less  obvious, 
where  there  is  room  for  difference  of  opinion,  where  some  of  the 
judges  believe  that  the  existing  rules  are  right,  at  all  events  where 
there  is  no  such  shock  to  conscience  that  precedents  will  be 
abandoned,  and  what  was  right  declared  as  wrong.  At  such 
times  there  is  need  of  the  detached  observer,  the  skilful  and  im- 
partial critic,  who  will  view  the  field  in  its  entirety,  and  not,  as 
judges  view  it,  in  isolated  sections,  who  will  watch  the  rule  in  its 
working,  and  not,  as  judges  watch  it,  in  its  making,  and  who 
viewing  and  watching  and  classifying  and  comparing,  will  be 
ready,  under  the  responsibility  of  office,  with  warning  and 
suggestion. 

I  note  at  random,  as  they  occur  to  me,  some  of  the  fields  of  law 
where  the  seeds  of  change,  if  sown,  may  be  fruitful  of  results. 
Doubtless  better  instances  can  be  chosen.  My  piupose  is,  not 
advocacy  of  one  change  or  another,  but  the  emphasis  of  illustra- 
tion that  is  concrete  and  specific. 

It  is  a  rule  in  some  jurisdictions  that  if  A  sends  to  B  tm  order 
for  goods,  which  C,  as  the  successor  to  B's  business,  takes  it  on 
himself  to  fill,  no  action  at  the  suit  of  C  will  lie  either  for  the  price 
or  for  the  value,  if  A  in  accepting  the  goods  and  keeping  them 
believed  that  they  had  been  furnished  to  him  by  B,  and  this  though 
C  has  acted  without  fraudulent  intent.^®  I  do  not  say  that  this  is 
the  rule  everywhere.  There  are  jurisdictions  where  the  question 
is  still  an  open  one.  Let  me  assume,  however,  a  jurisdiction  where 
the  rule,  as  I  have  stated  it,  prevails,  or  even  one  where,  because 
the  question  is  imsettled,  there  is  a  chance  that  it  may  prevail. 
A  field  would  seem  to  be  open  for  the  declaration  by  the  lawmakers 
of  a  rule  less  in  accord,  perhaps,  with  the  demands  of  a  "juris- 
prudence of  conceptions,"  ^®  but  more  in  accord  with  those  of  moral- 
ity and  justice.  Many  will  prefer  to  turn  to  the  principle  Jaid  down 
in  the  French  Code  Civil; 


"  Decedent's  Estate  Law,  §  47a;  L.  1921,  c.  379. 

"  Boulton  f.  Jones,  2  H.  &  N.  564  (1857);  i  WnusTON,  Contsacis,  §  80;  cf. 
Boston  Ice  Co.  v.  Potter,  123  Mass.  28  (1877);  fielly  Asphalt  Co.  9.  Barber  Asphalt 
Paving  Co.,  211  N.  Y.  68,  71,  105  N.  E.  88  (X914). 

**  Pound,  "Mechanical  Jurisprudence,''  S  Colxticbia  L.  Rev.  605, 608,  610;  Hynes 
».  N.  Y.  Central  R.  R.  Co.,  231  N.  Y.  229,  235, 131  N.  E.  898  (192X). 
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"L'erreur  n'est  une  cause  de  nullity  de  la  convention  que  lorsqu'elle 
tombe  sur  la  substance  meme  de  la  chose  qui  en  est  I'objet.  EUe 
n'est  point  une  cause  de  nullit£,  lorsqu'elle  ne  tombe  que  sur  la  peisonne 
avec  laquelle  on  a  intention  de  contracter,  k  moins  que  la  consideration 
de  cette  personne  ne  soit  la  cause  principale  de  la  convention."^ 

Much  may  be  said  for  the  view  that  in  the  absence  of  bad  faith, 
there  should  be  a  remedy  in  quasi  contract.^ 

It  is  a  rule  which  has  grown  up  in  many  jurisdictions  and  has 
become  "a  common  ritual"  ^  that  municipal  corporations  are  liable 
for  the  torts  of  employees  if  incidental  to  the  performance  or 
non-performance  of  corporate  or  proprietary  duties,  but  not  if 

■ 

incidental  to  the  performance  or  non-performance  of  duties  public 
or  governmental.    The  dividing  line  is  hard  to  draw. 

"Building  a  drawbridge,  maintaining  a  health  department,  or  a  chari- 
table institution,  confining  and  pimishing  criminals,  assaults  by  police- 
men, operating  an  elevator  in  a  city  hall,  driving  an  ambulance,  sweeping 
and  cleaning  streets,  have  been  held  governmental  acts.  Sweeping  and 
cleaning  streets,  street  lighting,  operating  electric  light  plants,  or  water 
works,  maintaining  prisons,  have  been  held  private  functions."  ^ 

Tlie  line  of  demarcation,  though  it  were  plainer,  has  at  best  a 
dubious  correspondence  with  any  dividing  line  of  justice.  The 
distinction  has  been  questioned  by  the  Supreme  Court  of  the  United 
States.*  It  has  been  rejected  recently  in  Ohio."  In  many  juris- 
dictions, however,  as,  for  example  in  New  York,  it  is  supported  by 
precedent  so  inveterate  that  the  chance  of  abandonment  is  small. 
I  do  not  know  how  it  would  fare  at  the  hands  of  a  ministry  of  justice. 
Perhaps  such  a  ministry  would  go  farther,  and  would  wipe  out,  not 
merely  the  exemption  of  municipalities,  but  the  broader  exemption 
of  the  state.^^  At  least  there  is  a  field  for  inquiry,  if  not  for  action. 

It  is  a  rule  of  law  that  the  driver  of  an  automobile  or  other 
vehicle  who  fails  to  look  or  listen  for  trains  when  about  to  cross 
a  railroad,  is  guilty  of  contributory  negligence,  in  default,  at  least, 

»  Code  Civil,  Art.  iixo. 

**  Anson,  Contracts  (Corbia's  edition),  31;  Keener,  Quasi  Contracts,  358-360. 

^  34  Harv.  L.  Rev.  66. 

>•  Ibid.,  67. 

•  Workman  v.  The  Mayor,  179  U.  S.  sSh  574  (<90o). 

»  Fowler  v.  City  of  Cleveland,  xoo  Obk>  St.  x$8»  xa6  N.  E.  79  (19x9). 

**  Smith  V.  SUte,  227  N.  Y.  40$,  X2$  N.  E.  841  (X990). 
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of  special  circumstances  excusing  the  omission.  I  find  no  fault 
with  that  rule.  It  is  reasonable  and  just.  But  the  courts  have 
in  some  jurisdictions  gone  farther.  They  have  held  that  the 
same  duty  that  rests  upon  the  driver,  rests  also  upon  the  pas- 
senger,^* The  friend  whom  I  invite  to  ride  with  me  in  my  car,  and 
who  occupies  the  rear  seat  beside  me,  while  the  car  is  in  the  care 
of  my  chauffeur,  is  charged  with  active  vigilance  to  watch  for 
tracks  and  trains,  and  is  without  a  remedy  if  in  the  exuberance 
of  jest  or  anecdote  or  reminiscence,  he  relies  upon  the  vigilance 
of  the  driver  to  carry  him  in  safety.  I  find  it  hard  to  imagine 
a  rule  more  completely  unrelated  to  the  realities  of  life.  Men 
situated  as  the  guest  in  the  case  I  have  supposed,  do  not  act  in 
the  way  that  this  rule  expects  and  requires  them  to  act.  In  the 
first  place,  they  would  in  almost  every  case  make  the  situation 
worse  if  they  did;  they  would  add  bewilderment  and  confusion 
by  contributing  multitude  of  counsel.  In  the  second  place,  they 
rightly  feel  that,  except  in  rare  emergencies  of  danger  known 
to  them,  but  unknown  to  the  driver,  it  is  not  their  business 
to  do  an V thing.  The  law  in  charging  them  with  such  a  duty  has 
shaped  its  rules  in  disregard  of  the  common  standards  of  conduct, 
the  eve^y-day  beliefs  and  practices,  of  the  average  man  and  woman 
whose  behavior  it  assmnes  to  regulate.  We  must  take  a  fresh 
start.  We  mu^t  erect  a  standard  of  conduct  that  realists  can 
accept  as  just.  Other  fields  of  the  law  of  negligence  may  be 
resurveyed  with  equal  profit.  The  law  that  defines  or  seeks 
to  define  the  distinction  between  general  and  special  employers 
is  beset  with  distinctions  so  delicate  that  chaos  is  the  consequence. 
No  lawyer  can  say  with  assurance  in  any  given  situation  when 
one  employment  ends  and  the  other  begins.  The  wrong  choice 
of  defendants  is  often  made,  with  instances,  all  too  many,  in 
which  justice  has  miscarried. 

HJustiations  yet  more  obvious  are  at  hand  in  the  law  of  evidence. 
Some  of  its  rules  are  so  unwieldy  that  many  of  the  simplest  things 


,  »  Read  V,  N.  Y  C  &  H.  R.  R.  R.  Co.»  123  App.  Div.  228,  107  N.  Y.  Supp.  io68 
(1908):  S  c  1C5  ApF-  Div.  910, 150  N.  Y.  Supp.  1108  (1914),  aff'd,  219  N  Y.  660, 
114  N  E  1081  (1916);  Noakesr.  N  V.  C  &  H.  R.  R.  R.  Co.,  121  App.  Div.  716, 
106  N  Y  Supp  522  (1907).  195  N  \ .  543. 88  N.  E.  1126  (1909).  For  the  true  rule 
see  Weidlicn  v  N.  Y.,  N.  H.,  &  H.  R.  R.,  93  Conn.  438  106  Atl.  323  (1919);  31 
Yau  L-  J  zoi. 
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of  life*  transactions  so  common  as  the  sale  and  delivery  of  mer- 
chandise, are  often  the  most  difficult  to  prove.  Witnesses  speaking 
of  their  own  knowledge  must  follow  the  subject-matter  of  the  sale 
from  its  dispatch  to  its  arrival.  I  have  been  told  by  members  of 
the  bar  that  claims  of  undoubted  validity  are  often  abandoned,  if 
contested,  because  the  withdrawal  of  the  necessary  witnesses  from 
the  activities  of  business  involves  an  expense  and  disarrangement 
out  of  proportion  to  the  gain.  The  difficulty  would  be  lessened  if 
entries  in  books  of  accoimt  were  admissible  as  prima  facie  evidence 
upon  proof  that  they  were  made  in  the  usual  course  of  business. 
Such  a  presmnption  would  harmonize  in  the  main  with  the  teach- 
ings of  experience.  Certainly  it  would  in  certain  lines  of  business, 
as,  e.  g.y  that  of  banking,  where  irregularity  of  accounts  is  imques- 
tionably  the  rare  exception.  Even  the  books  of  a  bank  are  not 
admissible  at  present  without  wearisome  preliminaries.^*  In  Eng- 
land, the  subject  has  for  many  years  been  regulated  by  statute.'® 
Something  should  be  done  in  our  own  country  to  mitigate  the 
hardship.  ''The  dead  hand  of  the  common-law  rule  .  .  .  should 
no  longer  be  applied  to  such  cases  as  we  have  here."  '^ 

We  are  sometimes  slow,  I  fear,  while  absorbed  in  the  practice  of 
our  profession,  to  find  inequity  and  hardship  in  rules  that  laymen 
view  with  indignation  and  surprise.  One  can  imderstand  why  this 
is  so.  We  learned  the  rules  in  youth  when  we  were  students  in  the 
law  schools.  We  have  seen  them  reiterated  and  applied  as  truths 
that  are  fundamental  and  almost  axiomatic.  We  have  sometimes 
even  won  our  cases  by  invoking  them.  We  end  by  accepting  them 
without  question  as  part  of  the  existing  order.  They  no  longer 
have  the  vividness  and  shock  of  revelation  and  discovery.  There 
is  need  of  conscious  e£fort,  of  introspective  moods  and  moments, 
before  their  moral  quality  addresses  itself  to  us  with  the  same 
force  as  it  does  to  others.  This  is  at  least  one  reason  why  the  bar 
has  at  times  been  backward  in  the  task  of  furthering  reform.  A 
recent  study  of  the  Carnegie  Foimdation  for  the  Advancement 
of  Teaching  deals  with  the  subject  of  training  for  the  public  profes- 
sion of  the  law.**    Dr.  Pritchett  says  in  his  preface  : " 

**  Ocean  Bank  «.  Carll,  55  N.  Y.  440  (1874);  Bates  v.  Preble,  151  U.  S.  149  (x894}. 
"^  42  &  43  ViCT.  c.  xx;  Stephen,  Digest  of  the  Law  or  Evidence,  Art.  36. 
n  Rosen  v.  United  Sutes,  245  U.  S.  467  (19x8). 
«  Bulletin  No.  15,  Carnegie  Foundation.  ■  lUd,^  p.  tA 
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''There  is  a  widespread  impression  in  the  public  mind  that  the  members 
of  the  legal  profession  have  not,  through  their  organizations,  contributed 
either  to  the  betterment  of  legal  education  or  to  the  improvement  of 
justice  to  that  extent  which  society  has  the  right  to  expect." 

The  Centennial  Memorial  Volume  of  Indiana  University  contains 
a  paper  by  the  Dean  of  the  Harvard  Law  School  on  the  Future  of 
Legal  Education.^ 

''So  long  as  the  leaders  of  the  bar,"  hesa3rsy'*  "do  nothing  to  make  the 
materials  of  our  legal  tradition  available  for  the  needs  of  the  twentieth 
century,  and  our  l^islative  lawmakers,  more  zealous  than  well  instructed 
in  the  work  they  have  to  do,  continue  to  justify  the  words  of  the  chroni- 
cler —  'the  more  they  spake  of  law  the  more  they  did  unlaw'  —  so  long 
the  public  will  seek  refuge  in  specious  projects  of  reforming  the  outward 
madiinery  of  our  legal  order  in  the  vain  hope  of  curing  its  inward  spirit." 

Such  reproaches  are  not  imconmion.  We  do  not  need  to  consider 
either  their  justification  or  their  causes.  Enough  for  us  that  they 
exist.  Our  duty  is  to  devise  the  agencies  and  stimulate  the  forces 
that  will  make  them  impossible  hereafter. 

What,  then,  is  the  remedy?  Surely  not  to  leave  to  fitful  chance 
the  things  that  method  and  system.and  science  should  order  and 
adjust.  Responsibility  must  be  oentered  somewhere.  The  only 
doubt,  it  seems  to  me,  is  where.  The  attorneys-general,  the  law 
officers  of  the  states,  are  overwhelmed  with  other  duties.  They 
hold  their  places  by  a  tenure  that  has  little  continuity,  or  perma- 
nence. Many  are  able  lawyers,  but  a  task  so  delicate  exacts  the 
scholar  and  philosopher,  and  scholarship  and  philosophy  find  pre- 
carious and  doubtful  nurture  in  the  contentions  of  the  bar.  Even 
those  qualities,  however,  are  inadequate  unless  reinforced  by  others. 
There  must  go  with  them  experience  of  life  and  knowledge  of  affairs. 
No  one  man  is  likely  to  combine  in  himself  attainments  so  diverse. 
We  shall  reach  the  best  results  if  we  lodge  power  in  a  group,  where 
there  may  be  interchange  of  views,  and  where  different  types  of 
thought  and  training  will  have  a  chance  to  have  their  say.  I  do 
not  forget,  of  course,  the  work  that  is  done  by  Bar  Associations, 
state  and  national,  as  well  as  local,  and  other  voluntary  bodies.  The 
work  has  not  risen  to  the  needs  of  the  occasion.  Much  of  it  has  been 

"  Pound,  "The  Future  of  Legal  Education/'  259. 
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critical  rather  than  constructive.  Even  when  constructive,  it  has 
been  desultory  and  sporadic.  No  attempt  has  been  made  to  cover 
with  systematic  and  comprehensive  vision  the  entire  field  of  law. 
Discharge  of  such  a  task  requires  an  expenditure  of  time  and  energy, 
a  single-hearted  consecration,  not  reasonably  to  be  expected  of 
men  in  active  practice.  It  exacts,  too,  a  scholarship  and  a  habit  of 
research  not  often  to  be  found  in  those  immersed  in  varied  duties. 
Even  if  these  objections  were  inadequate,  the  task  ought  not  to  be 
left  to  a  number  of  VDlimtary  committees,  working  at  cross  pur- 
poses.  Recommendations  would  come  with  much  greater  authority, 
would  command  more  general  acquiescence  on  the  part  of  legislative 
bodies,  if  those  who  made  them  were  charged  with  the  responsi- 
bilities of  office.  A  single  committee  should  be  organized  as  a 
ministry  of  justice.  Certain  at  least  it  is  that  we  must  come  to 
some  official  agency  unless  the  agencies  that  are  voluntary  give 
proof  of  their  capacity  and  will  to  watch  and  warn  and  purge  — 
unless  the  bar  awakes  to  its  opportunity  and  power. 

How  the  committee  should  be  constituted,  is,  of  course,  not  of 
the  essence  of  the  project.  My  own  notion  is  that  the  ministers 
should  be  not  less  than  five  in  niunber.  There  should  be  representa- 
tives, not  less  than  two,  perhaps  even  as  many  as  three,  of  the 
faculties  of  law  or  political  science  in  institutes  of  learning.  Hardly 
elsewhere  shall  we  find  the  scholarship  on  which  the  ministry  must 
be  able  to  draw  if  its  work  is  to  stand  the  test.  There  should  be, 
if  possible,  a  representative  of  the  bench;  and  there  should  be  a 
representative  or  representatives  of  the  bar. 

Such  a  board  would  not  only  observe  for  itself  the  workings  of 
the  law  as  administered  day  by  day.  It  would  enlighten  itself 
constantly  through  all  available  sources  of  guidance  and  instruc- 
tion; through  consultation  with  scholars;  through  study  of  the  law 
reviews,  the  journals  of  social  science,  the  publications  of  the  learned 
generally;  and  through  investigation  of  remedies  and  methods  in 
other  jurisdictions,  foreign  and  domestic.  A  project  was  sketched 
not  long  ago  by  Professor  John  Bassett  Moore,  now  judge  of  the 
International  Court,  for  an  Institute  of  Jurisprudence.'*  It  was  to 
do  for  law  what  the  Rockefeller  Institute  is  doing  for  medicine. 
Such  an  institute,  if  founded,  would  be  at  the  service  of  the  min- 

■  Report  of  Dean  of  Columbia  University  Law  Schod  for  29x6. 
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isters.  The  Commonwealth  Fund  has  established  a  Committee 
for  Legal  Research  which  is  initiating  studies  in  branches  of 
jurisprudence  where  reform  may  be  desirable.  The  results  of 
its  labors  will  be  available  for  guidance.  Professors  in  the  imi- 
versities  are  pointing  the  way  daily  to  changes  that  will  help. 
Professor  Borchard  of  Yale  by  a  series  of  articles  on  the  Declara- 
tory Judgment*^  gave  the  impetus  to  a  movement  which  has 
brought  us  in  many  states  a  reform  long  waited  for  by  the  law.'* 
Dean  Stone  of  Columbia  has  disclosed  inconsistencies  and  weak- 
nesses in  decisions  that  deal  with  the  requirement  of  mutuality  of 
remedy  in  cases  of  specific  performance.**  Professor  Chafee  in  a 
recent  article  *®  has  emphasized  the  need  of  reform  in  the  remedy 
of  interpleader.  In  the  field  of  conflict  of  laws,  Professor  Lorenzen 
has  shown  disorder  to  the  point  of  chaos  in'  the  rules  that  are 
supposed  to  regulate  the  validity  and  effect  of  contracts.*^  The 
archaic  law  of  arbitration,  amended  not  long  ago  in  New  York 
through  the  efforts  of  the  Chamber  of  Commerce,**  remains  in  its 
archaic  state  in  many  other  jurisdictions,  despite  requests  for  change. 
A  ministry  of  justice  will  be  in  a  position  to  gather  these  and  like 
recommendations  together,  and  report  where  change  is  needed.  Re- 
forms that  now  get  themselves  made  by  chance  or  after  long  and 
vexatious  agitation,  will  have  the  assurance  of  considerate  and 
speedy  hearing.  Scattered  and  uncoordinated  forces  will  have  a 
rallying  point  and  focus.  System  and  method  will  be  substituted  for 
favor  and  caprice.  Doubtless,  there  will  be  need  to  guard  against 
the  twin  dangers  of  overzeal  on  the  one  hand  and  of  inertia  on  the 
other  —  of  the  attempt  to  do  too  much  and  of  the  willingness  to 
do  too  little.  In  the  end,  of  course,  the  recommendations  of  the 
ministry  will  be  recommendations  and  nothing  more.  The  public 
will  be  informed  of  them.  The  bar  and  others  interested  will  debate 
them.  The  legislature  may  reject  them.  But  at  least  the  lines  o^ 
communication  will  be  open.  The  long  sUence  will  be  broken. 
The  spaces  between  the  planets  will  at  last  be  bridged. 


"  28  Yale  L.  J.  i. 

*  34  Ha&v.  L.  Rev.  697. 

*•  The  "  Mutuality  **  Rule  in  New  Yoiic,  z6  Coluhbia  L.  Rev.  443. 

^  "Modemiziiig  Interpleader,"  30  Yale  L.  J.  814. 

«  30  Yale  L.  J.  565, 655;  31  id.,  53. 

«  Matter  of  Berkovitz,  230  N.  Y.  261,  130  N.  £.  288  (1921). 
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The  time  is  ripe  for  betterment.  'Le  droit  a  ses  6poques,"  sa3rs 
Pascal  in  words  which  Professor  Hazeltine  has  recently  recalled  to 
us.  The  law  has  "its  epochs  of  ebb  and  flow."**  One  of  the  flood 
seasons  is  upon  us.  Men  are  insisting,  as  perhaps  never  before, 
that  law  shall  be  made  true  to  its  ideal  of  justice.  Let  us  gather 
up  the  driftwood,  and  leave  the  waters  pure. 

Benjamin  N.  Cardozo. 

New  Yosx  City. 


'  H.  D.  Hazeltine,  z  Cambbidge  L.  J.  i. 
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JUDICIAL  REVIEW  OF  ADMINISTRATIVE    *  CHON 
BY  THE  FEDERAL  SUPREME  COURT 

TS  there  a  definite  body  of  administrative  law  concerning  judi- 
^  dal  review,  in  the  Supreme  Court  of  the  United  States,  consist- 
ing of  rules,  principles,  and  standards  readily  to  be  ascertained, 
or  is  there  only  a  developing  body  of  general  ideas,  in  a  stage 
analogous  to  the  early  development  of  equity  out  of  the  common 
law?  The  phenomenal  growth  of  executive  justice  in  this  country, 
during  the  second  half  of  the  preceding  century,  with  the  prob- 
ability of  a  still  greater  growth  in  the  near  future,  makes  it  desirable 
to  ascertain  to  what  extent  the  findings  of  these  administrative 
bodies  will  be  scrutinized  by  the  courts,  and  particularly  by  the 
Federal  Supreme  Court.  Executive  justice  has  its  defects,  just  as 
all  social  and  legal  institutions  have;  and  the  problem  is  to  what 
extent  can  judicial  justice,  by  way  of  review,  correct  those  defects, 
either  by  a  determination  de  novo,  or  by  making  the  findings  of  the 
administrative  officers  conclusive?  For  it  must  not  be  supposed 
that  judicial  justice  per  se  is  the  panacea  for  all  administrative  or 
executive  ills;  judicial  justice  also  has  its  defects,  and  often  a  pol- 
icy of  non-review  will  secure  a  maximum  of  justice.  The  problem 
must  be  solved  by  a  proper  balancing  of  the  various  interests  in- 
volved, individual  or  social.  It  was  largely  because  of  the  defects 
of  judicial  justice,  adhering  to  traditional  rules  of  evidence  and 
reasoning  on  old  common-law  analogies,  that  executive  justice, 
with  its  more  flexible  applications  of  law  to  concrete  cases  and  its 
greater  responsiveness  to  the  popular  will,  came  in  during  the  past 
two  decades,  and  threatens  to  occupy  more  and  more  of  the  field  of 
judicial  justice. 

In  analyzing  the  decisions  of  the  Federal  Supreme  Court  with 
reference  to  the  degree  of  judicial  control  over  executive  or  ad- 
ministrative agencies,  the  conventional  classification  used  by  the 
Supreme  Court  will  be  followed,  namely,  (i)  Questions  of  Procedure; 
(2)  Questions  of  Jurisdiction;  (3)  Questions  of  Discretion;  (4)  Ques- 
tions of  Fact;  (5)  Questions  of  Law;  (6)  Questions  of  Mixed  Law 
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and  Fact.  After  it  has  been  shown  that  this  mode  of  treatment 
leads  to  inconsistent  results,  sc  far  as  establishing  a  general  rule  is 
concerned,  it  will  be  pointed  out  that  what  the  Court  is  really  doing, 
consciously  or  unconsciously,  and  what  it  should  do,  is  balancing 
the  various  individual  and  social  interests  involved.  For  the 
problem  is  far  too  deep  to  be  solved  by  stating  that  a  particular 
case  involves  a  question  of  fact  or  one  of  law,  or  one  of  mixed  law 
and  fact,  and  that  therefore  the  court  in  reviewing  it  will  reach  a 
certain  result.  Such  an  approach  is  faulty,  and  leads  to  a  falsely 
mechanical  handling  of  the  case. 


Questions  of  Procedure 

Since  the  Fifth  and  Fourteenth  Amendments  to  the  Federal 
Constitution  provide,  among  other  matters,  that  no  person  shall  be 
deprived  of  life,  Uberty,  or  property  without  due  process  of  law,  the 
procedure  of  administrative  agencies  must  satisfy  this  constitu- 
tional guaranty.  With  certain  exceptions,  this  procedure  must  in- 
clude notice  and  hearing  to  the  party  whose  rights  and  liabilities 
are  to  be  affected,  an  opportunity  to  introduce  evidence  in  his 
behalf,  and  to  examine  the  evidence  of  the  adverse  party. 

It  is  well  settled  that  it  is  not  essential  for  due  process  of  law  that 
one  have  a  hearing  in  a  court  of  justice;  an  administrative  hearing 
is  sufficient.*  Moreover,  a  single  hearing,  whether  in  a  court  or 
before  an  administrative  official,  meets  the  requirement  of  due 
process,  the  right  of  a  hearing  on  appeal  is  not  essential.^  No 
special  notice  to  the  parties  interested  is  required,  where  a  statute 
fixes  the  time  and  place  of  meeting  of  any  board  or  tribunal^  the 
statute  itself  is  sufficient  notice.'  Hence,  it  is  not  necessarily  vio- 
lative of  due  process  if  no  hearing  or  notice  is  expressly  provided 
But  while  a  statute  may  not  in  terms  make  any  provision  for  a 
review  of  the  proceedings  of  a  particular  administrative  body,  it 

'  Den.  ex  dem,  Murray  v.  Hoboken  Land  &  Improv.  Co.,  i8  How.  (US)  273 
(1^55)  >  Davidson  «.  New  Orleans,  96  U.  S.  97  (1877);  Ex  parte  Wall  107  U.  S.  365 
(1882);  Dreyer  v.  Illinois,  187  U.  S.  71  (1902).  Hurtadu  v.  California^  zio  U.  S.  5^6 

(1884) 

*  McKane  v.  Dtirston,  153  U.  S.  684  (1894);  Andrews  v.  Swartz,  15^  U  S.  272 
(Z894):  Pittsburgh,  C.  C.  &  St.  L.  Ry  v.  Backus,  154  U.  S.  421  (1894). 

*  Reetz  9.  Michigan,  z88  U.  S.  505,  509  (1903). 
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does  not  follow  that  such  proceedings  are  beyond  mvestigation 
m  the  courts;  through  proceedings  by  way  of  injunction,  certiorari, 
or  mandamus,  the  party  aggrieved  may  have  his  hearing  and  obtain 
relief.* 

Where  summary  action  is  required  by  the  nature  of  the  subject 
matter,  no  hearing  before  the  particular  board  or  official  is  necessary. 
This  is  true  particularly  in  matters  of  taxation  and  revenue,^  and 
questions  arising  under  the  "police  power."*  Here  again,  however, 
the  litigant  does  eventually  have  his  hearing  in  court,  either  in 
suing  for  the  recovery  of  the  tax  or  in  a  suit  against  the  official  who 
may  have  acted  illegally.  Where  summary  action  without  hearing 
would  not  be  justified,  there  must  be  a  hearing  in  the  first  instance 
before  the  administrative  body.  This  is  true  in  the  admission,  ex- 
clusion, and  deportation  of  aliens,^  the  findings  of  public  utility 
commissions,^  the  determinations  of  the  federal  land  department,' 
the  exclusion  of  matter  from  the  mails  ^®  —  to  mention  no  others 
—  in  none  of  which  findings  is  there  the  same  requirement  of  sum- 
mary action  as  in  matters  of  taxation,  public  health,  etc. 

In  certain  matters,  no  hearing  in  the  sense  of  examining  the 
evidence  of  the  adverse  litigant  and  offering  rebutting  evidence, 
is  ever  given,  either  before  administrative  officials  or  the  courts. 
This  is  the  case  in  judicial  review  of  the  findings  of  military  boards; 
no  matter  how  arbitrary  the  procedure  before  the  board  itself,  no 
relief  will  be  given  in  the  courts.^^    Only  if  the  tribunal  has  acted 

4  Clement  Natl.  Bank  v.  Vermont,  231  U.  &  120  (1913);  Hagar  v.  Reclamation 
Dist.,  Ill  U.  S.  701  (18S4). 

*  Murray  v.  Hoboken  Land  &  Improv.  Co.,  z8  How.  (U.  S.)  272  (1855);  Springer 
V.  United  States,  102  U.  S.  586  (1880). 

*  North  Amer.  Cold  Storage  Co.  v.  Chicago,  211  U.S.  306  (1908);  Hutchinson  v. 
Valdosta,  227  U.  S.  303  (1913);  Lawton  v.  Steele,  152  U.  S.  133  (1894). 

'  Japanese  Immigrant  Case,  189  U.  S.  86  (1903);  Zakonaite  v.  Wolf,  226  U.S. 
272  (191 2);  Turner  v,  Williams,  194  U.  S.  279  (1904);  Kwock  Jan  Fat  v.  White,  253 
U.  S.  454  (1920);  Fon^  Yue  Ting  9.  United  States,  149  U.  S.  698  (1893). 

*  United  States  v.  B.  &  O.  Southwestern  Ry.,  226  U.  S.  14  (19x2)  {diOum).  See 
further,  Chicago,  M.  &  St.  P.  Ry.  v.  Minnesota,  134  U.  S.  418  (1890);  Oregon  R.  R. 
&  N.  Co.  V.  Fairchild,  224  U.  S.  510..  526  (1912). 

*  Garfield  v.  Goldsby,  2zx  U.  S.  249  (1908).  Cf.  Fairbanks  v.  United  States.  223 
U.  S.  2x5  (19x2). 

^  Smith  V.  Hitchcock,  226  U.  S.  53  (1912}. 

"  Reaves  v.Ainsworth,  219 U.S.  296  (z9xz};  Johnson  v.  Sa3rre,  158 U.S.  zo9(x895}; 
Mullan  V.  United  States,  212  U.  S.  516  (1909}.  As  to  division  of  opinion  in  the  state 
courts  in  reviewing  acts  of  boards  of  state  militia,  see  Smith  v.  Hoffman,  166  N.  Y. 
462, 60  N-  E.  187  (1901). 
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without  juri^ction  can  relief  be  given."  So  also  in  the  deter- 
minations of  so-called  "political"  questions,  by  the  President  or 
Secretary  of  State,  no  hearing  in  the  sense  above  used  is  given;  as, 
for  instance,  whether  a  state  has  a  republican  form  of  government; " 
whether  a  certain  treaty  is  in  force  ;^*  whether  the  government  of  a 
foreign  state  is  de  jure  or  de  facto;  ^  and  whether  certain  territory 
belongs  to  the  government  of  the  United  States.^^  Likewise,  in 
the  removal  of  officials  imder  the  general  power  of  removal  by  the 
President,  no  hearing  in  the  sense  of  re-examination  of  the  facts  will 
be  given.*^  So  also  where  a  statute  provides  for  a  mode  of  review, 
either  administrative  in  its  nature  or  by  a  particular  court,  the 
Supreme  Court  will  not  hear  the  case  until  that  mode  has  first  been 
followed."  Nor  will  the  policy,  wisdom,  justice,  or  fairness  of  a 
state  statute  be  subject  to  review  or  criticism  by  the  Federal 
Supreme  Court; "  and  the  knowledge,  negligence,  methods,  or 
motives  of  the  legislature  will  not  be  inquired  into  in  deter- 
mining the  validity  of  a  statute  that  has  been  passed  in  due 
form.20 

In  the  majority  of  cases  as  to  the  necessity  of  a  hearing,  the 
requirement  seems  to  be  that  it  must  be  oral.  In  the  case  of 
Chicago^  Milwaukee  and  SL  Paul  Railway  Company  v.  Minne- 
sota^^ Mr.  Justice  Blatchford  said: 

''No  hearing  is  provided  for,«io  summons  or  notice  to  the  company, 
before  the  commission  has  found  what  it  is  to  find  and  declared  what  it 


^  Dynes  v.  Hoover,  30  How.  (U.  S.)  65  (1857);  Smith  v,  Whitney,  iVS  IT.S.  167 
(1886). 

"  Taylor  v,  Beckham,  178  U.  S.  548  (1900);  Texas  v.  White,  7  Wall.  (U.  S.)  700 
(z868);  Luther  v.  Boiden,  7  How.  (U.  S.)  z  (1849);  Pacific  Sutes  Tel.  &  Tel.  Co.  9. 
Oregon,  223  U.  S.  zi8  (191 2). 

M  Charlton  v,  Kelly,  229  U.  S.  447  (19x3);  Terlinden  v.  Ames,  184  U.  S.  270  (1902}. 

"  Oetjen  v.  Central  Leather  Co.,  246  U.  S.  297  (1918);  Underhill  v.  Hernandez, 
z68  U.  S.  250  (1897};  Amer.  Banana  Co.  v.  United  Fruit  Co.,  213  U.  S.  347  (1909). 

"  Jones  V,  United  States,  137  U.  S.  212  (1890);  Williams  v.  Suffolk  Ins.  Co.,  13  Pet 

(U.  S.)  41S  (1839). 

"  Shurtleff  v.  United  States,  189  U.  S.  31Z  (1903};  Reagan  v.  United  States,  182 
U.  S.  419  (1901). 

^  Mellon  Co.  9.  McCafferty,  239  U.  S.  134  (1915);  Prentisv.  Atlantic  Coast  Line 
Co.,  21  z  U.  S.  2ZO  (Z908);  Johnson  v.  Wells  Fargo  &  Co.,  239  U.  S.  234  (19x5). 

»  Hunter  v.  Pittsburgh,  207  U.  S.  z6z  (1907). 

**  Calder  «.  Michigan  ex  rd.  Ellis,  2z8  U.  S.  59Z  (Z9Z0). 

»  Z34  U.  S.  4x8, 4S7  (1890). 
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is  to  declare,  no  opportunity  provided  for  the  company  to  introduce 
witnesses  before  the  commission,  in  fact,  nothing  which  has  the  sem- 
blance of  due  process  of  law." 

On  the  other  hand,  there  are  some  cases  holding  that  no  oral 
hearing  is  necessary.  In  Smith  v.  Hitchcock  "  the  party  contesting 
the  right  of  the  Postmaster  General  to  execute  an  order  putting  his 
periodicals  in  another  class,  left  printed  briefs,  without  having  an 
oral  hearing  before  the  post-office  officials.  The  hearing  was  held 
adequate  by  the  Supreme  Court,  Mr.  Justice  Holmes  saying : " 

''Beyond  o£Fering  the  printed  brief  the  plaintiff's  representatives 
showed  no  desire  to  be  heard.  This  is  not  a  case  in  which  even  by  man- 
ner or  indirection  the  plaintiffs  were  prevented  from  offering  material 
evidence.  ..." 

It  would  appear,  therefore,  that  at  least  in  property  rights,  if  the 
party  does  not  ask  for  an  oral  hearing,  but  does  have  opportunity  to 
present  all  material  evidence,  such  hearing  is  sufficient.  If,  on  the 
other  hand,  he  does  request  an  oral  hearing  and  it  is  denied,  even 
though  opportunity  be  given  him  to  present  written  evidence,  the 
Supreme  Court  will  be  likely  to  hold  this  an  invalid  hearing.  On 
principle,  it  would  seem  that  in  certain  cases,  especially  where  hu- 
man liberty  is  involved,  the  oral  hearing  is  intrinsically  more  just, 
while,  on  the  other  hand,  where  rights  of  property  are  concerned, 
not  infrequently  the  submission  of  written  evidence  and  printed 
argument  may  result  equally  well  in  obtaining  justice. 

If  a  hearing,  in  immigration  proceedings  at  least,  has  been  found 
unfair,  the  Supreme  Court  will  order  the  District  Court  to  try  the 
case  on  its  merits.^  If  the  officials  erred  in  construing  a  statute, 
the  proper  disposition  of  the  case  will  be  to  order  the  person  detained 
to  be  discharged.^  And  should  the  immigrant  appeal  to  the  courts 
before  exhausting  his  administrative  remedies,  the  Supreme  Court 
will  dismiss  the  complaint;  but  in  case  of  appeal  from  the  inspector 
to  the  Secretary,  new  evidence,  briefs,  etc.,  can  be  submitted.^ 
Where,  as  in  rate  regulation,  the  conmiission  erroneously  refused  to 

"  226  U.  S.  S3  (xQxa).  »  /Wi.,  61. 

**  Chin  Yow  v.  United  States,  208  U.  S.  8,  13  (1908).  Mr.  Justice  Holmes  said 
in  this  case:  "The  courts  must  deal  with  the  matter  somehow,  and  there  seems  to  be 
no  way  so  convenient  as  a  trial  of  the  merits  before  the  judge.  .  .  ." 

■  Gcgiow  V.  Uhl,  239  U.  S.  3  (1915J. 

«  United  States  «.  Sing  Tuck,  194  U.  S.  z6i  (1904}. 
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assume  jurisdiction  of  the  case,  obviously  the  remedy  must  be  to 
remand  the  case  to  the  conmiission.^^  In  the  event  that  the 
evidence  on  which  the  commission  based  its  findings  is  not  sub- 
stantial, a  question  of  law  arises,  and  the  case  will  be  disposed  of  by 
the  court.^^  If  the  commission  refused  to  take  into  consideration 
"facts  and  circumstances  that  ought  to  have  been  considered," 
the  recent  decision  in  Ohio  Valley  Water  Co.  v.  Ben  Avon  Borough^^ 
requires  that  the  case  be  sent  back  to  the  court  having  jurisdiction 
in  the  first  instance,  and  an  investigation  de  novo  undertaken.  It 
is  submitted  that  the  general  principle  as  to  disposition  of  cases,  if 
the  hearing  has  been  inadequate,  should  be  to  remand  all  cases 
where  there  is  no  clear  question  of  law  involved  and  where  the  sub- 
ject matter  is  unusually  complex,  or  where  there  is  no  evidence 
of  bias,  prejudice,  or  arbitrary  action;  but  where  the  case  is  not  of 
an  intricate  nature,  or  where  there  has  been  arbitrary  action,  the 
courts  should  have  power  to  dispose  of  the  whole  matter,  in  the 
interest  of  economy  of  time  and  money. 

II 

Questions  of  Jurisdiction 

As  the  authority  of  administrative  bodies  depends  largely  on 
statutes,  their  action  in  any  proceeding  must  appear  to  be  within 
the  scope  of  the  authority  thus  conferred.  Consequently  admin- 
istrative determinations  of  jurisdiction  must  be  examined,  on  ju- 
dicial review.  No  commission  can  be  the  final  arbiter  of  its  own 
jurisdiction;  just  as  no  corporation  can  conclusively  determine 
whether  its  act  is  or  is  not  ultra  vires.  Hence  a  judicial  review  of 
an  administrative  determination  of  jurisdiction  and  the  exercise  of 
powers  thereunder  must  always  be  permitted  to  the  party  affected. 
In  Noble  v.  Union  River  Logging  Railroad  Company  ^°  the  Supreme 
Court  said: 

"In  eveiy  proceeding  of  a  judicial  natiure,  there  are  one  or  more 
facts  which  are  strictly  jurisdictional,  the  existence  of  which  is  necessary 
to  the  validity  of  the  proceedings,  and  without  which  the  act  of  the 
court  is  a  mere  nullity." 

^  I.  C.  C.  9.  Humboldt  S.  S.  Co.,  224  U.  S.  474  (iQis). 
^  I.  C.  C.  V.  Louis.  &  Nash.  R.  R.,  227  U.  S.  88  (19x3). 
•»  253  U.  S.  287  (1920). 
••  147  U.  S.  x6s,  173  (1893). 
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In  a  case  where  the  determination  of  fact  has  failed  to  show  that 
the  administrative  body  had  jurisdiction,  the  acts  of  that  body  are 
void;  and  such  invalidity  may  be  shown  in  any  collateral  proceeding. 
So  in  Little  v.  Barreme  '^  the  officer  who  had  acted  under  a  regulation 
issued  by  the  President  in  excess  of  his  authority  was  not  protected 
under  it;  and  in  Francis  v.  Francis  ^^  it  was  held  that  the  President 
was  acting  outside  his  jurisdiction  in  inserting  in  a  certain  land 
patent  words  restricting  the  power  of  alienation.  And  in  Dynes  v. 
Hoover  ^  it  was  held  that  the  determination  of  a  naval  court  martial 
regarding  jurisdiction  was  reviewable  by  the  court.  In  Ameri- 
can  Magnetic  School  of  Healing  v.  McAnnulty^  the  jurisdictional 
determination  of  the  Postmaster  General  was  held  subject  to 
review;  and  in  the  case  of  Gegiow  v.  Uhl^  a  jurisdictional  error  of 
immigration  officials  was  reviewed.  In  Interstate  Commerce  Com- 
mission V.  Humboldt  S.  S.  Co.^  the  commission  was  compelled  by 
mandamus  to  take  jurisdiction  of  a  case  where  it  had  erroneously 
ruled  that  it  had  no  jurisdiction.  Many  of  the  erroneous  deter- 
minations of  jurisdiction  arise  from  misconstruction  of  a  statute 
or  from  mistakes  of  law;  and  it  is  doubtful  whether  a  hard  and 
fast  line  can  be  drawn  between  mistakes  of  law  and  mistakes  of 
jurisdiction. 

With  reference  to  determinations  of  jurisdiction  in  the  federal 
land  office,  an  unusual  distinction  has  been  adopted.  In  Noble  v. 
Union  River  Logging  Co.  the  Supreme  Court,  speaking  through  Mr. 
Justice  Brown,  said :  '^ 

"There  is,  however,  another  class  of  facts  which  are  termed  quasi 
jurisdictional,  which  are  necessary  to  be  alleged  and  proved  in  order 
to  set  the  machinery  of  the  law  in  motion,  but  which,  when  properly 
alleged  and  established  to  the  satisfaction  of  the  court,  cannot  be  at- 
tacked collaterally.  .  .  .  This  distinction  has  been  taken  in  a  large 
number  of  cases  in  this  court,  in  which  the  validity  of  land  patents 
has  been  attacked  collaterally.  ..." 

So,  in  that  case,  it  was  held  that  the  Secretary  of  the  Interior  and 
the  Commissioner  of  the  General  Land  Office  might  be  enjoined 
from  revoking  the  approval  of  the  plaintiff's  maps  for  a  right  of  way 

»  2  Cranch  (U.  S.)  170  (1804).  «  203  U.  S.  233  (1906). 

«  20  How.  (U.  S.)  6s  (1857)-  ••  187  U.  S.  94  (1902). 

»  239  U.  S.  3  (191s)'  "  224  U.  S.  474  (1912). 
»  147  U.  S.  i6s,  173, 174  (1893)- 
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over  the  public  lands,  even  though  the  plaintiff  secured  the  approval 
fraudulently.  The  Court  said  that  the  uniform  rule  had  been  that 
an  act  granting  rights  of  way  over  public  lands  was  a  grant  in 
praesetUiy  so  that  a  revocation  of  that  grant,  in  a  collateral  proceed- 
ing, was  taking  property  without  due  process  of  law;  and  a  direct 
proceeding  must  be  brought  to  annul  the  grant.  In  French  v. 
Fyan-^^  it  was  held  that  the  action  of  the  Secretary  of  the  Interior 
in  identifjring  swamp  lands,  making  lists  thereof,  and  issuing 
patents  therefor,**  could  not  be  impeached  in  an  action  at  law  by 
showing  that  the  lands  which  the  patent  conveyed  were  not  in  fact 
swamp  lands,  although  his  jurisdiction  extended  only  to  lands  of 
that  class.*®  So  also  in  Burke  v.  SotUhern  Pacific  R.  R.  Co,^  it  was 
held  that  claimants  of  mineral  rights  in  lands  which  had  been 
patented,  who  asserted  that  the  government  was  deceived  as  to  the 
non-mineral  character  of  the  land  held  by  the  patentees,  could  not 
maintain  a  collateral  attack  upon  the  patent. 

Hence  it  would  appear  that  after  the  determination  by  the  Federal 
Land  Department  of  so-called ''quasi- jurisdictional"  matters  the 
Supreme  Court  will  not  review  them  collaterally.  But  since  even 
these  matters  can  be  reviewed  in  a  direct  proceeding,  it  is  a  safe 
generalization  that  erroneous  determinations  as  to  jurisdiction  are 
reviewable  by  the  Supreme  Court. 

m 

Questions  of  Dischetiok 

As  the  legislative  branch  of  the  government  cannot  lay  down 
spedfic  rules  on  certain  subjects,  but  must  leave  to  the  administra- 
tive or  executive  officials  discretion  in  the  recognition  and  enforce- 
ment of  personal  and  property  rights,  we  need  to  examine  the 
extent  of  judicial  review  of  administrative  diicretion.  In  Martin 
V.  MoU  ^  it  appeared  that  the  President  had  been  given  discretion 
to  call  forth  the  militia  when  the  United  States  should  be  invaded 

w  03  U.  S.  169  (1876). 

*•  See  also  United  States  v.  Scburz,  102  U.  S.  378  (1880;. 

^  Where,  however,  there  is  a  mistake  of  law  as  to  whether  certain  lands  were 
wi!hin  the  jurisdiction  of  the  Land  Department,  then  the  patent  is  tendered  void 
on  its  lace.   Louisiana  v,  Garfield,  2x1  U.  S.  70, 77  (1908). 

^  234  U.  S.  669, 692  (1914)- 

•  Z3  Wheat.  (U.  &)  19  (1827). 
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or  in  imminent  danger  of  invasion,  and  it  was  held  by  the  Supreme 
Court,  Mr.  Justice  Story  delivering  the  opinion,  that  whenever  a 
statute  gave  a  discretionary  power  to  the  President,  to  be  exercised 
by  him  upon  his  own  opinion  of  certain  facts,  he  must  be  the  sole 
and  exclusive  judge  of  the  existence  of  those  facts.  In  Inter- 
national  Contracting  Co.  v.  Lamont^  the  Supreme  Court  refused  to 
review  the  -discretion  of  the  Secretary  of  War  in  his  refusal  to  sign 
a  certain  contract  with  the  complainant,  Mr.  Justice  White  say- 
ing the  act  was  not  ministerial,  for  the  obligation  was  neither  per- 
emptory nor  plainly  defined.  In  Kendall  v.  United  States^  the 
Postmaster  General  was  ordered  by  mandamus  to  credit  certain  gov- 
ernment contractors  with  smns  of  money  which  Congress  had  ordered 
to  be  paid,  on  the  ground  that  the  act  was  merely  ministerial  and 
not  discretionary.  But  in  Decatur  v.  Paulding  ^  the  Court  refused 
to  review  the  discretionary  action  of  the  Secretary  of  the  Navy  in 
refusing  a  pension  to  the  widow  of  a  naval  officer.  Likewise  in 
Dunlap  V.  Black  -•  the  court  refused  to  mandamus  the  Commissioner 
of  Pensions  on  the  ground  that  his  refusal  to  issue  the  pension  was 
based  on  a  discretionary  power.  In  United  StcUes  ex  rel.  McBride  v. 
Schurz  *^  amandamus  issued  to  the  Secretary  of  the  Interior,  because 
his  refusal  wasmot  discretionary.  In  Butterwortk  v.  Hoe  ^®  the  Com- 
missioner of  Patents  had  decided  in  favor  of  one  of  the  patentees, 
but  the  Secretary  of  the  Interior  without  authority  had  denied  the 
claim.  It  was  held  that  the  Commissioner  o£  Patents  might  be 
compelled  to  issue  the  patent,  since  it  was  a  purely  ministerial  act. 
The  principle  that  there  can  be  no  judicial  review  on  matters  of 
discretion  is  well  established,  and  the  citations  need  not  be  mtd- 
tiplied.  The  important  question  is,  what  is  the  criterion  for  as- 
certaining when  there  has  been  an  exercise  of  a  gfven  discretionary 
power?  In  Noble  v.  Union  'River  Logging  Co}^  the  Supreme  Court 
said  that  if  under  any  view  of  the  facts  that  could  be  taken  the  act 
was  ultra  vires,  then  the  administrative  official  acted  beyond  the 
scope  of  his  authority  and  beyond  his  discretion.  This  statement 
can  at  best  serve  only  as  a  concise  summary,  not  as  a  rule.  Some- 
where in  the  discretionary  power  given  to  an  administrative  official 


«  IS5  u.  S.  303  (1894;. 

•  14  Pet,  (U.  S.)  497  (1840). 

«  102  U.  S.  378  (1880). 

«  147  U.  S.  x6s,  171-172  (1893). 


*«  12  Pet.  (U.  S.)  523  (1838). 
«  128  U.  S.  40  (1888). 
«  112U.  8.50(1884). 
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there  must  be  a  standard  to  govern  his  action.  If  this  standisu*d  is 
not  expressly  stated  in  the  statute  under  which  the  official  acts, 
it  must  be  determined  from  its  purpose;  that  is,  the  general 
object  it  is  seeking  to  accomplish  and  the  circumstances 
which  called  it  forth.*®  It  would  be  impossible  for  any  state 
legislature  or  for  Congress  to  issue  detailed  orders  covering  all 
conceivable  cases;  the  leaving  to  administrative  officials  of  discre- 
cionary  power  to  fill  in  details  will  not  necessarUy  lead  to  injustice. 
Unless  there  has  been  an  arbitrary  exercise  of  discretion,  through 
bias,  fraud,  or  discrimination,  judicial  review  of  administrative 
discretion  should  be  confined  within  narrow  limits. 

Moreover,  in  matters  of  discretion  no  judicial  review  will  bf 
granted  where  an  official  adopted  a  different  ruling  from  that  ol 
his  predecessor.  In  Greenameyer  v.  Coate  **  the  former  Secretary  of 
the  Interior,  Mr  Bliss,  had  decided  for  the  complainant  in  a  certain 
homestead  entry,  but  before  the  patent  was  executed  Secretary 
Hitchcock,  who  succeeded  Mr  Bliss,  reversed  the  findmg  of  his 
predecessor.  The  Supreme  Court  held  that  the  decision  of  the 
predecessor  did  not  bind  the  successor  in  office  Nor  will  judicial 
review  be  given  in  case  the  same  incumbent  of  the  administrative 
office  changes  his  ruling  with  respect  to  the  same  party,  where  both 
rulings  are  clearly  within  the  official's  discretion  "  it  cannot  be 
maintained  that  a  doctrine  analogous  to  estoppel  or  res  juduata 
applies,  for  if  it  did  there  would  be  no  exerdse  oi  discretion,  and  the 
statute  would  fail  of  its  purpose. 

IV 

Questions  of  Fact 

Since  boards  of  administration  or  executive  offices  are  created  to 
determine  matters  of  fact,  examination  must  be  made  to  ascertain 
how  far  there  will  be  judicial  review  of  these  determinations 


^  Buttfidd  V  StraoabaD;  192  U.  S  470  (1Q04);  Uojted  States  v  Grimaud.  320 
U.  S  .S06  (1911),  Mutual  Film  Corp  v.  icdus  Comm  of  Ohio  2.0  U  S  230  (T915) 

"  212  U  S  434  (1Q09) 

"*  Nauooal  Life  Ids.  Co.  of  U  S.  A  v  National  Life  Ins.  Cc    209  U  S  3T7  (190S) 
So  also  in  Peanoo  v  Williams,  202  U  S  281  (1006),  on  newly  discovered  evidence , 
the  former  dedsion  ot  tbe  immigratioo  officials  pennitting  the  immigrants  to  enter 
the  cooQtry  was  reversed,  and  they  were  ordered  deported.    See  also  Brougham  v 
Blanton  Mfg.  Co.,  249  U  S  405  (xQ^o)- 
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In  the  admission  and  exclusion  of  aliens,  the  findings  of  the 
administrative  officials  will  be  held  conclusive  and  binding  on  the 
Supreme  Court,  provided  there  has  been  a  fair  hearing  and  no 
error  of  law  has  been  committed.  This  is  also  true  when  it  is  a 
question  ol  deportation."  In  Unikd  States  y,  Ju  Toy  "  the  Supreme 
Court  decided  that  even  an  American  citizen  might  have  his  rights 
to  enter  the  country  conclusively  determined  by  the  immigration 
officials.  But  in  Kwock  Jan  Fat  v.  White  ^  the  Supreme  Court 
appeared  to  be  abandoning  the  Ju  Toy  case,  under  the  claim  that 
the  evidence  was  not  sufficient.  Mr.  Justice  Clarke,  in  the  latter 
case,  speaking  for  the  court,  said: 

"It  is  better  that  many  Chinese  immigrants  should  be  improperly 
admitted  than  that  one  natural  bora  citizen  of  the  United  States  should 
be  pennanently  excluded  from  his  country." 

This  it  is  submitted;  is  a  sound  position;  for  where  allegations  of 
citizenship  are  made  by  the  immigrant  which  make  out  a  prima 
facte  case,  no  administrative  board  should  be  permitted  to  determine 
that  fact  conclusively.  But  where  there  is  no  question  of  American 
citizenship,  it  is  submitted  that  the  doctrine  of  conclusive  finality  is 
soimd.  It  may  be  justified  on  several  grounds,  from  the  stand- 
point of  American  policy  (i)  That  having  the  power  to  exclude 
entirely «  by  admitting  the  alien  the  government  is  conferring  a 
privilege  or  bounty  and  not  recognizing  a  legal  right;  (2)  That 
to  crowd  our  courts  with  litigation  concerning  aliens,  by  a  judi- 
cial review  of  the  findmgs  of  fact  made  by  immigration  officials, 
often  unduly  postpones  the  claims  of  American  citizens  tc  court 
recognition  of  their  personal  and  property  rights:  (3)  That  the 
immigration  laws  themselves  provide  lor  review  within  the  adminis- 
tration, and  it  is  difficult  to  see  why  a  review  in  a  court  on  mere 
questions  of  fact  should  have  more  virtue. 

Likewise  tht  findings  of  the  Postmaster  General  are  held  con- 
clusive on  matters  of  fact  within  his  jurisdiction,  provided  a  fair 

*>  £kiu  9  Uniied  States.  142  U.  S.  660  (1892);  Zakooaite  v.  Wolf,  226  U.  S.  272 
(T912;,  Fong  Vue  Ting  «.  United  States  140  U  S  6q8  (iSqj)  -  United  States  v.  Zucker 
161  U.  S  475,  481  (1896);  Turner  v  Williams,  194  U.  S.  279  (1904)^  Chin  Yow  v. 
United  States.  208  U  S  8  (1908) :  Tang  Tun  v.  Edsell,  223  U.  S.  673  (1912);  Low  Wab 
Suey  V.  Backus  225  U.  S.  460  (19x2). 

•*  198  U.  S.  253.  263  (iQos). 

"  253  U  S.  4S4»  464  (igao). 
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hearing  has  been  had  and  no  mistake  of  law  has  occurred,  and  the 
Supreme  Court  will  not  review  his  action.  In  Public-  Clearing 
House  V.  Coyne  ^  the  Postmaster  General  had  excluded  from  the 
mails  certain  letters  and  advertisements  on  the  groimd  that  they 
were  fraudulent  methods  of  securing  money  from  the  public.  The 
Supreme  Court,  after  examining  the  evidence  on  which  the  Post- 
master General  based  his  decision,  upheld  the  findings.  Mr. 
Justice  Brown,  in  delivering  the  opinion,  said: 

''We  think  it  within  the  power  of  Congress  to  entrust  him  wifh  the 
power  of  seizing  and  detaining  letters  upon  evidence  satisfactory  to 
himself,  and  that  his  action  will  not  be  reviewed  by  the  court  in  doubtful 
cases." 

In  this  case  the  Supreme  Court  intimated  something  of  the  more 
remote  reason  behind  its  attitude  toward  the  findings  of  fact  by 
the  Post  Office  Department.  It  said  the  postal  service  was  not  a 
necessary  part  of  the  civil  government  in  the  sense  in  which  the  pro- 
tection of  life,  Uberty,  and  property,  the  defense  against  insurrection 
and  foreign  invasion,  and  the  administration  of  public  justice  are. 
On  the  contrary,  the  Post  Office  is  a  public  function  assumed  and 
established  by  Congress  for  the  general  welfare,  and  the  returns 
serve  as  revenue  to  the  government^  so  that  the  Post  Office  Depart- 
ment operates  as  a  popular  and  efficient  method  of  taxation.  Hei^, 
two  ideas  seem  to  be  involved :  (i)  That  a  privilege  is  being  conferred 
on  those  making  use  of  the  mails;  (2)  That  the  carrying  of  the  mails 
results  in  an  indirect  form  of  taxation.  In  both  privilege  ajid  taxar 
tion  it  has  been  seen  that  the  Supreme  Court  will  give  but  little 
review.  Hence,  if  there  has  been  a  fair  heanng,  and  no  clear  mis- 
take in  the  appUcation  of  law  or  construction  of  the  statute^  the 
findings  of  fact  in  the  Post  Office  Department  are  generally  held 
conclusive. 

In  the  case  of  regulation  of  rates  by  public  utility  conm:iissions, 
including  the  Interstate  Commerce  Commission,  we  find  a  some- 
what closer  review  given  to  findings  of  fact.  Even  before  the  case 
of  Okio  Valley  Water  Co.  v.  Ben  Avon  Borough,^''  which  took  the 

**  Z94  U.  S.  497^  S09, 510  (igo4).  But  the  mere  opinion  that  there  is  a  fraudulent 
scheme  being  carried  on  torough  the  mails  is  not  such  a  determination  of  fact  as  will 
be  conclusively  bimfing^on  judicial  review.  Magnetic  School  of  Healing  v.  McAnnulty^ 
187  U.  S.  94  (i902>« 

'*  253  U.  S.  287  (1920). 
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position  that  on  judicial  review  the  court  should  examine  the 
evidence  de  novo,  the  courts  reviewed  the  findmgs  of  rate  regulation 
bodies  with  close  scrutiny.  In  Interstate  Commerce  Commission 
V.  Louisville  and  Nashville  R.  R.  Co}^  the  Supreme  Coiurt,  while 
admitting  that  generally  on  questions  of  fact  the  finding  of  the 
commission  would  be  binding,  qualified  the  assertion  with  the 
requirement  that  there  must  be  '' substantial"  evidence;  and  in 
other  cases  **  the  court  says  it  will  examine  the  evidence  to  ascertain 
whether  or  not  the  commissions  were  unreasonable  in  reaching 
their  decisions  on  the  facts.  The  cases  show  that  the  Supreme 
Court  will  look  minutely  into  the  whole  record,  more  so,  apparently, 
than  it  will  in  findings  of  fact  made  by  the  Postmaster  General  and 
immigration  officials.  But  the  mere  fact  that  the  commission  gave 
too  much  weight  to  some  parts  of  the  evidence,  or  too  little  to  other 
parts  of  it,  has  not,  ordinarily,  led  the  Supreme  Court  to  upset  the 
findings  of  fact,  for,^  as  said  by  the  court,  this  would  make  the 
commission,  consisting  of  expert  and  experienced  public  officers,  a 
mere  instrument  for  the  purpose  of  taking  testimony  to  be  submitted 
to  the  courts  for  action.  The  Ohio  Valley  Water  Company  case, 
suprGy  completely  abandons  this  position,  and  gives  to  the  rate 
regulation  bodies  not  even  the  weight  of  findings  by  a  jury.  This, 
it  is  submitted,  is  an  erroneous  principle,  and  must  be  greatly 
qualified  in  the  future.  In  the  light  of  this  decision,  it  is  doubtful 
whether  the  position  of  the  Supreme  Court  will  still  be  maintained, 
as  laid  down  in  Interstate  Commerce  Commission  v.  Illinois  Central 
Railway  Co,^^  that  the  determinations  of  fact  made  by  the  Com- 
mission will  not  be  set  aside  merely  because  the  court  entertains  a 
diflFerent  conception  of  the  correct  principle  of  rate-making.  Our 
whole  doctrine  of  judicial  review  of  findings  made  by  rate  regulation 
bodies  is  thrown  into  uncertainty  by  the  Ohio  Valley  Water  Company 
case,  and  what  the  eflFects  will  be  can  only  be  conjectured.  Never- 
theless, it  is  undoubtedly  true  that,  as  compared  with  the  review  of 
determinations  of  fact  made  by  other  administrative  bodies,  even 

M  227  U.  S.  88  (1913). 

■*  Los  Angeles  Switching  Case,  234  U.  S.  294  (1914);  B.  &  O.  Ry.  v.Pitcaim  Coal 
Co.,  215  U.  S.  481  (1910);  I.  C.  C.  V,  D.  L.  &  W.  Ry.  Co.,  220  U.  S.  235  (19x1);  I.  C.  C. 
V.  Union  Pacific  R.R.,  222  U.  S.  541  (19x2);  Atchison,  Topeka  &  Santa  Fe  Ry.  v. 
United  States,  232  U.  S.  X99  (X914). 

*«  Illinois  Cent.  R.  R.  v.  I.  C.  C,  206  U.  S.  44X  (X907). 

«  I.  C.  C.  V.  Illinois  Cent.  R.  R.,  2x5  U.  S.  452  (X910}. 
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before  this  case,  the  closer  scrutiny  was  given  to  public  utility 
commissions.  In  attempting  to  explain  this  difference,  it  may  be 
pertinent  to  cite  a  part  of  the  opinion  in  Texas  and  Pacific  Railway 
V.  Interstate  Commerce  Commission:^ 

'Commerce,  in  its  largest  sense,  must  be  deemed  to  be  one  of  the 
most  important  subjects  of  legislation,  and  an  intention  to  promote 
and  facilitate  it  and  not  to  hamper  or  destroy  it,  is  naturally  to  be  at- 
tributed to  Congress.  The  very  terms  of  the  statute,  that  charges  must 
be  reasonable^  that  discrimination  must  not  be  unjust,  and  that  prefer- 
ence or  advantage  to  any  particular  person,  firm,  corporation,  or  locality 
must  not  be  undue  or  unreasonable,  necessarily  imply  that  strict  uni- 
formity is  not  to  be  enforced;  but  that  all  circumstances  and  conditions 
which  reasonable  men  would  regard  as  affecting  the  welfare  of  the 
canying  companies,  and  of  the  producers,  shippers  and  consumers, 
should  be  considered  by  a  tribunal  appointed  to  carry  into  effect  and 
enforce  the  provisions  of  the  act." 

In  this  opinion  the  Supreme  Court  takes  the  position  that  a 
statesman-like  attitude,  and  not  a  strict  lawyer-like  view,  should 
be  adopted  in  reviewing  the  findings  of  rate  regulation  bodies;  that 
these  bodies  deal  with  important  interests  of  commerce  and  prop- 
erty, of  great  value,  bearing  most  intimately  on  the  welfare  of  the 
nation  at  large.  In  the  further  course  of  its  opinion,  the  court 
states  that  this  type  of  legislation  is  experimental,  and  of  its  nature 
new  and  strange,  and  that  such  interpretation  should  be  given  it  as 
best  comports  with  the  genius  of  our  institutions.  This  attitude  of 
the  court,  adopted  some  two  decades  ago,  has  more  or  less  influ- 
enced the  court  ever  since. 

In  determinations  of  fact  made  by  officials  in  the  Federal  Land 
Office,  a  very  limited  scope  of  review  is  given.  In  Johnson  v.  Drew  ® 
an  action  of  ejectment  was  brought  to  recover  land  granted  imder  a 
patent.  The  defense  was  that  at  the  time  of  issuing  the  patent  the 
land  was  a  part  of  Fort  Brooke  Military  Reservation  in  the  actual 
occupancy  of  the  defendant,  and  therefore  was  not  imoccupied  and 
unappropriated  land  such  as  the  statute  required.  It  was  actually 
foimd,  however,  that  the  land  was  public  land,  so  that  no  question 
of  jurisdiction  was  raised.  But  the  Supreme  Court  said  that  the 
rule  with  respect  to  occupancy,  xmdoubtedly  was  that  the  deter- 
minations by  the  Land  Office  were  conclusive.    Mr.  Justice  Brewer 

«  162  U.  S.  197, 219  (1896).  »  171  u.  S.  93  (1898). 
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(who  usually  wrote  the  opinions  in  land  cases  when  he  was  on  the 
bench)  said:" 

"If  there  is  any  one  thing  respecting  the  administration  of  the  public 
lands  which  must  be  considered  as  settled  by  repeated  adjudications  of 
this  court,  it  is  that  the  decision  of  the  land  department  upon  mere 
questions  of  fact  is,  in  the  absence  of  fraud  or  deceit,  conclusive,  and  such 
questions  cannot  thereafter  be  relitigated  in  the  courts.  ..." 

So  also  regarding  the  character  of  the  land  itself,  a  finding  that  it  is 
swamp,  saline,  or  mineral  land  is  held  to  be  conclusive.^*  Likewise 
in  matters  of  determination  of  boxmdary  ••  and  of  the  amoimt  or 
nimiber  of  acres  in  the  grant  •^  the  decisions  of  the  Land  OflSce  are 
final.  And  if  the  office  had  valid  jurisdiction,  the  fact  that  there 
was  fraud  in  issuing  the  patent  does  not  permit  collateral  attack.*' 

In  land  cases  in  the  Supreme  Court  it  is  noticeable  that  the  opin- 
ions holding  the  facts  to  be  conclusive  occasionally  cite  post-office 
cases  reaching  similar  results,  and  vice  versa.  In  the  review  of  the 
findings  of  no  other  administrative  departments  is  there  recognition 
of  such  a  rule.  May  this  mutual  citation  not  be  due  to  the  fact 
that  in  both  sorts  of  cases  we  are  dealing  with  questions  of  privilege 
conferred  on  individuals,  and  not  with  legal  rights?  In  the  admin- 
istration of  public  lands  the  general  rule  has  been  to  give  something 
for  nothing,  or  something  great  for  something  small.  The  well- 
known  example  was  the  homestead  law,  where  the  settler  secured 
his  one  hundred  and  sixty  acres  of  land  for  $1.25  per  acre.  Like- 
wise there  was  the  Reclamation  Law,  under  which  the  price  of  an 
irrigated  farm  unit  with  water  rights  was  fixed  at  its  proportionate 
share  (according  to  acreage)  of  the  cost  of  the  government  irrigation 
works  by  which  it  was  watered,  a  price  payable  on  long-time  credit 
without  interest.  Here  are  almost  gratuitous  dealings  by  the  gov- 
ernment with  its  citizens,  and  it  may  be  that  the  Supreme  Court, 
in  examining  the  findings  of  the  Land  Office  on  such  matters  takes 
this  fact  perhaps  unconsciously  into  consideration.  Moreover, 
it  should  not  be  forgotten  that  there  is  within  the  administrative 

•*  171  U.  S.  99 

•  Johnson  v.  Towslcy,  13  Wall.  (U.  S.)  72  (1871);  Wright  v.  Rosebeny,  121  U.  S. 
488  (1887);  Heath  p.  Wallace,  138  U.  S.  573  (1891);  McCormick  v.  Hayts,  159  U.  S. 
332  (1895);  Buifenning  v.  Chicago,  St.  P.,  etc.  Ry.,  163  U.  S.  321  (1896). 

M  Gardner  v.  Bonestell,  z8o  U.  S.  362  (1901). 

^  Smelting  Co.  v.  Kemp,  104  U.  S.  636  (1881). 

M  Nobltt  V.  Union  River  Logging  Co.,  147  U.  S.  165  (1893). 
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S3^tem  itself  opportunity  for  review  of  these  findings  of  fact,  by 
officials  who  are  especially  trained  in  land  law  and  are  conversant 
with  local  conditions.  Hence  only  limited  judicial  review  will  be 
granted  by  the  Supreme  Court  in  these  determinations  of  fact. 

In  the  findings  of  fact  made  by  customs  officials,  though  the 
disposition  of  property  belonging  to  American  citizens  may  be 
involved,  the  tendency  is  not  to  review  the  conclusions,  provided  the 
officials  have  not  exceeded  their  jurisdiction.  In  Hilton  v.  MerriU  •• 
the  owner  of  imported  goods  brought  an  action  to  recover  a  sum 
alleged  to  have  been  levied  in  excess  of  their  true  value.  The  goods 
had  been  appraised  according  to  the  statutory  requirement,  which 
provided  that  the  appraisement  should  be  final.  Appeal  to  the 
Secretary  of  the  Treasury  confirmed  the  decision  of  the  collector, 
and  the  Supreme  Court  refused  to  examine  evidence  to  the  contrary, 
saying:  ^° 

''In  the  absence  of  fraud,  the  decision  of  the  customs  officers  is  final 
and  conclusive,  and  their  appraisement,  in  contemplation  of  law,  becomes, 
for  the  purpose  of  calculating  and  assessing  the  duties  due  to  the  United 
States,  the  true  dutiable  value  of  the  importation." 

Also  in  the  earlier  case  of  BarUeU  v.  Kane  ''^  the  Supreme  Court 
denied  any  review  of  the  appraisement,  although  it  was  of  the 
opinion  that  the  method  of  chemical  anal3rsis  employed  to  ascertain 
the  value  was  not  a  safe  guide  and  was  inferior  to  the  method  of 
ascertaining  the  cost  price  in  the  markets  of  production.^ 

The  Supreme  Court  puts  its  doctrine  of  non-review  of  the  find- 
ings of  fact  by  customs  officials  on  the  broad  groimd  of  convenience. 
In  the  MerriU  case  the  opinion  stated:^ 

"If,  in  every  suit  brought  to  recover  duties  paid  under  protest,  the 
jury  were  allowed  to  review  the  appraisement  made  by  the  customs 
officers,  the  result  would  be  great  uncertainty  and  inequality  in  the 
collection  of  duties  on  imports.  It  is  quite  possible  that  no  two  juries 
would  agree  upon  the  value  of  different  invoices  of  the  same  goods." 

And  in  the  Kane  case  similar  language  was  employed.^* 

Generally,  therefore,  when  matters  of  revenue  are  involved,  the 
conclusivjeness  of  determinations  of  fact  is  recognized  and  no  judi- 

••  no  U.  S.  97  (1884).  "  ^Wrf.,  105. 

"  16  How.  (U.  S.)  263  (1853). 

"  Accord:  Rankin  v.  Hoyt,  4  How.  (U.  S.)  327  (1846). 

'»  no  U.  S.  97,  104  (1884).  '*  16  How.  (U.  S.)  263,  272  (1853). 
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dal  review  will  be  undertaken.  Historical  usage  and  the  necessities 
of  government  are,  it  is  submitted,  the  controlling  reasons  in  the 
minds  of  the  Supreme  Court  for  this  attitude.  Coupled  with  these 
reasons  is  the  further  one  that  the  statutes  give  to  the  importer 
opportunity  for  administrative  review  by  the  Secretary  of  the 
Treasury,  and  it  is  difficult  to  see  why  a  review,  by  trained  experts, 
conscious  of  their  responsibility  and  the  nature  of  the  interests  in- 
volved, should  not  be  as  efficacious  as  court  review. 

This  tendency  to  leave  to  administrative  bodies  the  conclusive 
determination  of  questions  of  fact  is  apparently  a  soimd  principle. 
It  can  be  justified  on  several  groimds:  (i)  The  modem  situation 
requires  more  speedy  administration  of  justice  than  can  be  seoured 
in  the  courts;  (2)  The  increase  in  litigation  and  growth  of  population 
during  the  last  century  have  crowded  the  calenders  of  our  coiurts; 

(3)  The  new  demands  made  on  administration  by  a  crowded  urban 
conmiunity  often  require  summary  action  and  informal  procedure; 

(4)  New  demands  are  being  made  on  courts,  which  were  formerly 
handled  either  by  the  family,  as  in  the  reformation  and  correction  of 
children,  or  by  the  legislature,  as  in  questions  of  divorce;  and  lastly, 
(s)  Archaic  procedure  in  the  courts,  imbued  with  the  idea  that  the 
common-law  procedure  is  perfection  and  of  the  essence  of  the 
jural  order,  has  prevented  the  development  of  speedy,  inexpensive 
justice.  With  proper  safeguards,  there  is  no  soimd  reason  why 
administrative  officials  may  not  conclusively  determine  questions 
of  fact. 


Questions  of  Law 

Because  administrative  bodies  have  to  apply  statutes  and  court 
decisions  to  the  subject  matter  over  which  they  have  jurisdiction, 
the  judicial  review  of  so-called  questions  of  law  must  be  examined. 
In  the  opinions  of  the  Supreme  Court  we  find  much  language  to  the 
effect  that  errors  of  law  by  administrative  officers  will  be  reviewed. 
But  the  incorrectness  of  this  broad  generalization  will  be  apparent 
from  an  inductive  study  of  the  cases.  The  methods  of  review  on 
questions  of  law  must  vary  with  the  varying  character  of  the 
administrative  body. 

In  examining  orders  issued  by  rate  regulation  bodies  we  find 
the  Supreme  Court  giving  dose  scrutiny  to  questions  of  law.    In 


I 
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Texas  and  Pacific  Railway  v.  Interstate  Commerce  Commission  '^ 
the  complaint  was  that  the  raihoad  charged  less  for  certain  traffic 
billed  through  from  foreign  ports  than  for  traffic  originating  in  New 
York  and  New  Orleans  for  transportation  into  the  interior  of  the 
coimtry.  The  commission  refused  to  consider  the  competition 
existing  between  the  railways  and  the  ocean  steamship  lines  be- 
tween Liverpool  and  San  Francisco  by  way  of  the  Isthmus  of 
Panama  and  Cape  Horn.  An  order  was  consequently  made  re- 
quiring the  railway  to  desist  from  the  lower  charge,  on  the  ground 
that  it  was  discriminatory.  But  the  Supreme  Court  reversed  this 
order,  on  the  groimd  that  it  was  a  mistaken  application  of  law, 
saying:  ^* 

"We  have  ...  to  deal  only  with  a  question  of  law,  and  that  is, 
what  is  the  true  construction,  in  respect  to  the  matters  involved  in  the 
present  controversy,  of  the  act  to  regulate  commerce?  If  the  con- 
struction put  upon  the  act  by  the  commission  was  right,  then  the  order 
was  lawful;  otherwise,  it  was  not." 

The  Supreme  Court  in  this  case  required  that  the  decision  of  the 
question  of  law  by  the  commission  must  be  "right,"  that  is,  a 
decision  approved  by  the  Supreme  Court.^^  Likewise,  if  an  order 
was  rendered  without  any  evidence  whatever  to  support  it,  the 
question  involves  not  an  issue  of  fact,  but  one  of  law,  which  the 
Supreme  Court  will  decide.^®  Moreover,  if  it  is  a  question  whether 
a  carrier  has  held  itself  out  to  carry  certain  products,  a  question  of 
law  is  involved,  and  is  reviewable  by  the  court.^'  While  the 
sufficiency  of  evidence  is  a  matter  for  the  commission  to  decide,  yet 
the  legal  effect  of  it  is  a  question  of  law,  to  be  reviewed  by  the 
court.*®  In  none  of  the  decisions  on  rate  regulation  where  a 
question  of  law  is  involved  do  we  find  the  test  that  the  decision  on  a 
question  of  law  will  be  upheld,  "imless  clearly  erroneous,"  or  unless 

^  162  U.  S.  197  (1896).  Compare  the  method  of  reviewing  a  question  of  law  in 
the  Federal  Land  Department,  as  stated  in  West  0.  Hitchcock,  205  U.  S.  80, 85  (1907) : 
"If  the  Secretary  had  authority  to  pass  on  the  relator's  right  to  select  land,  his  juris- 
diction did  not  depend  upon  his  decision  being  right." 

w  162  U.  S.  197,  210  (1896). 

^  C.  N.  O.  &  T.  P.  Ry.  V.  I.  C.  C,  162  U.  S.  184  (1896);  I.  C.  C.  v.  Alabama  Mid- 
land Ry.,  168  U.  S.  144  (1897). 

'•  Florida  East  Coast  Ry.  v.  United  States,  234  U.  S.  167  (1914). 

7t  United  States  v.  Pexmsylvania  R.  R.  Co.,  242  U.  S.  208  (1916). 

*«  I.  C.  C.  V.  LouisvOle  &  Nash.  R.  R.,  227  U.  S.  88  (1913). 
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"clearly  and  palpably  incorrect."  Here  again,  as  in  questions 
of  fact  decided  by  such  commissions,  one  must  remember  the 
novelty  of  the  mode  of  regulation  and  the  vast  interests  involved ; 
consequently  there  results  a  close  scrutiny  of  decisions  of  law. 

In  the  review  of  questions  of  law  decided  by  the  Land  Office,  on 
the  other  hand,  we  find  a  more  liberal  view.  Only  where  there  has 
been  a  clearly  erroneous  construction  of  a  statute,  or  "  common  law  " 
decision,  will  the  Supreme  Court  review  it.  In  Burfenmng  v.  Ckp- 
cago,  Si.  Paul,  Minn,  and  Omaha  Railway  ^^  the  plaintiff  brought  an 
action  to  recover  possession  of  lands  which  his  grantor  had  obtained 
as  a  patent  from  the  Federal  Government  for  services  rendered 
during  the  Civil  War.  The  lands  were  within  the  corporate  limits 
of  the  city  of  Minneapolis  at  the  time  the  patent  was  validated, 
and  according  to  United  States  Revised  Statutes  ®^  such  lands  were 
excluded  from  pre-emption  and  homestead.  The  plaintiff  con- 
tended that  the  decision  of  the  Federal  Land  Office  that  the  land 
was  public  land  subject  to  patent  should  be  conclusive.  But  the 
Supreme  Court  denied  this  contention,  saying  this  was  a  clear  case 
of  misconstruction,  giving  rise  to  a  question  of  law  which  the  court 
must  review;  but  it  intimated  that  if  the  decision  was  not  clearly 
erroneous  no  review  would  be  given.  So  in  the  case  of  Weyer- 
haeuser V.  Eoyi  ^  the  Supreme  Court  refused  to  review  a  doubtful 
question  of  law,  and  virtually  recognized  the  rulings  of  the  Land 
Office  in  refusing  to  follow  a  former  decision  of  the  Supreme  Court.®* 
In  the  case  of  Louisiana  v.  Garfield^  the  Supreme  Court  held  that 
where  the  Land  Office  had  imiiormly  and  for  years  construed  the 
act  in  a  certain  manner,  the  court  would  not  construe  it  otherwise; 
even  though,  were  it  an  original  question,  it  might  disagree  with  the 
construction  of  the  office. 

As  compared,  therefore,  with  questions  of  law  decided  by  rate 
regulation  bodies,  those  decided  by  the  Land  Office  are  given  less 
extensive  judicial  review.  Besides  the  reasons  already  given  for 
this  difference  of  treatment,  others  may  be  foimd  in  the  facts  that 
in  the  Land  Office  a  imique  body  of  land  law  is  developing,  and 

•«  163  u.  S.  321  (1896). 

"  Sections  2258  and  2289. 

■  219  U.  S.  380  (1911). 

**  In  Sjoli  V.  Dreschel,  199  U.  S.  565  (1905). 

»  211  U.  S.  70  (1908). 
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the  office  itself  is  a  peculiar  kind  of  judicial  organization.  In 
United  States  v.  Minor  ^  definite  language  is  employed  to  that 
eflFect: 

*'  It  has  been  often  said  by  this  court  that  the  land  officers  are  a  special 
"^ribunal  of  a  qtMsi  judicial  character.  .  .  .  There  was  nothing  wanting 
D  make  such  a  proceeding  [hearing,  cross-examination,  and  re-hearing] 
in  the  highest  sense,  a  judicial  one,  and  to  give  to  its  final  judgment  or 
decree  all  the  respect,  the  verity,  the  conclusiveness ^  which  belong  to, 
such  a  final  decree  between  the  parties." 

In  organization  and  procedure,®^  as  well  as  in  the  nature  of  the 
subject  matter,  there  is  a  dose  analogy  to  regular  courts.  There  is 
a  right  of  appeal  and  review.  Process  issues  to  secure  witnesses. 
Representation  by  counsel  and  cross-examination  are  permitted. 
There  is  a  departmental  bar  to  which  attorneys  are  formally  ad- 
mitted. There  are  ex  parte  proceedings,  and  opportimities  for 
contest,  in  many  ways  identical  with  an  ordinary  lawsuit.  Affi- 
davits for  instituting  applications  or  contests,  like  declarations  or 
bills  in  lawsuits,  are  drawn  up  and  filed.  Judgment  may  be 
given  by  default.  Hearings  take  place  before  the  land  register  or 
receiver,  similar  to  those  before  a  master  in  chancery.  Parties  may 
make  motions  for  rehearing.  If  it  be  objected  that  analogous 
procedure  occurs  before  rate  commissions,  it  may  be  answered  that 
this  is  not  entirely  true,  as  appears  from  the  Supreme  Court's 
treatment  of  the  Land  Office.  It  looks  primarily  at  the  natizre  of 
the  proceedings,  saying  that  a  judicial  inquiry,  such  as  occurs  in 
the  Land  Office,  investigates,  declares,  and  enforces  liabilities  as 
they  stand  on  present  or  past  facts;  legislation,  on  the  other  hand, 
looks  to  the  future  and  changes  existing  conditions  by  making  a 
new  rule  to  be  applied  thereafter  to  those  subject  to  its  power. 

In  questions  of  law  decided  by  customs  officials  the  Supreme  Court 
will  not  review  the  decision  imless  the  result  is  a  clear  overstepping 

»  114  U.  S.  233,  242,  243  (1885). 

^  Cf.  the  language  of  the  Supreme  Court  with  reference  to  the  proceedings  before 
the  Virginia  State  Corporation  Commission  in  Prentis  v.  Atlantic  Coast  Line  Ry., 
211  U.  S.  210,  226  (1908);  "But  we  think  it  equally  plain  that  the  proceedings  drawn 
in  question  here  are  legislative  in  th^  nature.  .  .  .  The  establishment  of  a  rate 
is  the  making  of  a  rule  for  the  future,  and  therefore  is  an  act  legislative  not  judicial 
in  kind.  .  .  .*'  Then  follows  a  citation  of  manv  other  cases  adopting  the  same 
view.  See  also  Laurence  Curtis,  2d,  "Judicial  Review  of  Conunission  Rate  Regula* 
tion,"  34  Hakv.  L.  Rev.  862. 
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of  jurisdiction.  In  the  case  of  In  re  Fassett  ^  the  collector  had 
decided  that  a  yacht  was  an  imported  article  under  the  customs  act, 
and  when  the  owner  libeled  the  vessel,  the  question  was  whether  the 
decision  of  the  officer  might  be  reviewed.  It  was  held  it  might 
be,  since  this  was  clearly  an  erroneous  construction  of  the  act. 
Again,  in  De  Lima  v.  Bidwell  ^^  the  question  was  whether  sugars 
from  Porto  Rico,  which  territory  had  been  ceded  to  the  United 
States,  were  imported  within  the  meaning  of  the  Customs  Act. 
It  was  held  that  the  finding  of  the  collector  was  not  conclusive  on 
this  question  of  the  construction  of  the  tariff  act,  as  under  the 
doctrine  of  Woodruff  v.  Parham  ^°  they  were  not  imported  at  all. 
In  case  the  statute  provides  a  remedy  without  appeal  to  the  courts, 
that  remedy  must  be  followed,  even  though  it  be  exclusive.*^  In 
Schoenfdd  v.  Hendricks  ^  it  was  held  that  an  action  could  not  be 
maintained  against  the  collector,  either  at  conunon  law  or  \mder 
the  statutes,  to  recover  duties  alleged  to  have  been  exacted  upon  an 
importation  of  merchandise,  the  remedy  given  through  the  board 
of  appraisers  being  exclusive.  In  such  cases  no  judicial  review 
whatever  was  given.  The  only  remedy  was  an  appeal  to  the 
Secretary  of  the  Treasury,  who  was  the  sole  judge  whether  a 
refund  should  be  made  to  the  aggrieved  party.  Such  cases  went 
to  a  great  length  in  disallowing  judicial  review,  and  later  legislation 
has  restored  the  right  of  bringing  suit  against  the  collector.  Only 
the  necessities  of  government  and  historical  ysage  seem  to  have 
justified  such  practice  of  non-review. 

In  reviewing  errors  of  law  made  by  the  Postmaster  General,  the 
Supreme  Court  in  the  case  of  American  School  of  Magnetic  Healing  v. 
McAnnuUyj  supra ,  stated  that  if  any  view  of  the  facts  could  render 
certain  mail  lawful,  a  decision  by  the  Postmaster  General  that  it 
was  imlawful  would  present  a  question  of  law  reviewable  by  the 
Court.  In  that  case,  therefore,  the  mere  fact  that  the  Postmaster 
General  was  of  the  opinion  that  practising  the  art  of  healing  by 
means  of  psychology  was  fraudulent,  was  an  error  of  law,  for  this 

••  142  U.  S.  479  (1892). 
■•  182  U.  S.  I  (1901). 
«»  8  WalL  (U.  S.)  123  (1868). 

•*  Gary  ».  Curtis,  3  How.  (U.  S.)  236  (1845);  Amson  v.  Muiphy,  109  U.  S.  238 
(1883);  Barney  v.  Watson,  92  U.  S.  449  (1875). 
•*  152  U-  S.  691  (1894). 
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could  not  be  said  to  be  the  case  on  every  view  of  the  facts;  reason- 
able persons  might  di£fer  on  that  question.  Whether  the  dose 
scrutiny  by  the  court  of  questions  of  law  decided  by  this  administra- 
tive official  has  any  relation  to  the  fact  that  there  is  no  administra- 
tive review  of  his  findings,  is  only  conjectural;  but  it  is  at  least 
arguable  that  this  fact  has  some  bearing  on  the  attitude  taken  by 
the  Supreme  Court  in  the  extent  to  which  it  will  review  his  decisions. 
If  the  question  of  law  decided  is  doubtful,  however,  the  Supreme 
Court  will  not  review  it." 

In  Gonzales  v.  Williams^  the  Supreme  Court  reviewed  a  so- 
called  question  of  law  decided  by  immigration  officials.  Miss 
Gonzales  was  a  native  of  Porto  Rico  who  was  denied  entrance  to 
the  United  States  on  the  ground  that  she  was  an  alien,  and  likely  to 
become  a  public  charge.  Before  appealing  to  the  Secretary  of  the 
Treasury  she  sued  out  a  writ  of  habeas  carpus,  contending  that  under 
the  various  treaties  between  this  country  and  Spain,  and  the  proc- 
lamations by  the  government  of  the  United  States,  she  was  not  an 
alien.  The  immigration  officials  construed  the  word  ^' alien"  in 
the  federal  statute  to  mean  a  person  not  an  American  citizen;  but 
the  Supreme  Court  held  this  to  be  an  erroneous  construction,  say- 
ing that  the  word  ''alien"  meant  a  person  who  owed  allegiance 
to  some  foreign  power.  Under  this  holding  Miss  Gonzales  was 
permitted  to  enter  the  United  States."  If  the  evidence  does  not 
support  the  conclusions  of  fact,  a  question  of  law  arises  and  the 
court  will  review  the  findings."  No  criterion  other  than  those 
already  mentioned  seems  to  have  been  laid  down  to  determine 
when  a  question  of  law  is  presented  on  which  review  will  be 
given."^ 

•*  Bates  &  Guild  Co.  v,  Payne,  194  U^  S.  106  (1904). 

•*  192  U.  S.  I  (1904). 

^  See  for  a  similar  case,  Gegiow  v,  Uhl,  339  U.  S.  3  (1915). 

**  Zakonaite  0.  Wolf,  226  U.  S.  272  (191 2). 

^  How  far  the  Supreme  Court  will  follow  long-rea^nized  constructions  of  statutes 
by  administrative  officials  is  difficult  to  say.  There  are  decisions  which  vary  with  the 
character  of  the  executive  body  involved.  In  United  States  v.  Philbrick,  120  U.  S. 
52,  59  (1887),  the  Supreme  Court  reo^nized  the  long-established  practice  of  the  Sec- 
retaiy  of  the  Navy;  so  also  in  McMichael  v.  Murphy,  197  U.  S.  304  (1905);  Hawley 
9.  Diller,  178  U.  S.  488  (1900),  a  long-reo^nized  construction  of  the  Land  Department 
was  followed  by  the  court.  Long  practice  and  usage,  with  implied  acquiescence  on 
the  part  of  Congress,  the  court  considered  in  United  States  v.  Midwest  Oil  Co.,  236 
U.  S  459  (19x5),  as  giving  to  the  President  authority  to  exercise  certain  powers  over 
the  public  lands  of  the  United  States,  apait  from  any  grant  by  the  Constitutioa  or 
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As  to  the  general  principle  governing  judicial  review  to  correct 
errors  of  law,  it  is  submitted  that,  with  improvement  in  the  per- 
sonnel of  administrative  bodies,  decisions  of  law  should  come  to 
be  reviewed  only  if  palpably  erroneous.  It  is  true  that  judicial 
justice  has  many  advantages  over  executive  justice.  There  is 
the  trained  legal  mind  of  the  judge,  which  often  stands  out  for 
law  against  popular  excitement  and  clamor;  there  are  checks  on  the 
judge  through  criticism  from  the  bar  and  through  the  publication  of 
judicial  decisions.  But  executive  justice  may  possess  similar  safe- 
guards and  advantages.  These  advantages  are  becoming  more 
and  more  common,  as  trained  lawyers,  and  often  judges,  are  chosen 
to  fill  administrative  positions,  while  their  decisions,  especially  in 
the  field  of  regulation  of  public  utilities,  are  frequently  published, 
affording  opportunity  for  study  and  criticism  by  the  public,  as  well 
as  by  the  legal  expert.  With  such  a  personnel  filling  administrative 
offices,  more  authority  should  certainly  be  given  to  the  decisions 
of  the  administrative  agency  than  to  the  findings  of  an  untrained 
jury;  but  this  position  has,  confessedly,  not  yet  been  generally 
reached  in  the  field  of  administrative  law.  With  such  safeguards 
as  have  been  suggested,  executive  justice,  with  its  simpler  procedure 
and  freedom  from  traditional  rules  of  evidence,  ought  to  be  more 
efficacious  than  judicial  justice  in  settling  the  affairs  of  a  busy 
world. 

VI 

Questions  of  Mixed  Law  and  Fact 

Because  the  determination  of  fact  and  the  application  of  law  to 
fact  frequently  confront  the  administrative  officials  together,  it 
will  be  necessary  to  examine  the  scope  of  judicial  review  over  what 
may  be  called  questions  of  mixed  law  and  fact.    Whether  the 

Congress.  In  Bates  &  Guild  Co.  v.  Payne,  194  U.  S.  106  (1904),  the  Supreme  Court 
reccDgnized  and  approved  the  practice  of  the  Post-Office  Department  in  refusing  to 
follow  a  former  construction  of  the  post-office  officials  of  sixteen  years'  duration.  On 
the  other  hand,  in  United  States  v.  Healey,  160  U.  S.  136,  145  (1895),  the  court  said 
that  where  the  practice  of  the  administrative  body  in  construing  a  statute  was  not 
uniform,  the  court  deemed  it  its  duty  to  give  the  true  interpretation  to  the  act,  without 
reference  to  the  practice  of  the  department.  And  in  Fairbank  v.  United  States, 
181  U.  S.  283, 308  ( 1 901),  it  was  said  that  where  the  meaning  of  the  statute  was  clear, 
contemporary  executive  construction  would  not  be  consulted  by  the  Supreme  Court, 
In  general,  it  may  be  said  that  long  construction  is  entitled  to  great  weight  in  the 
courts,  and  should  be  adopted  unless  clearly  erroneous. 
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cases  themselves  can  be  so  classified,  on  principle,  is  doubtful.  To 
designate  a  particular  case  as  one  of  "mixed  law  and  fact "  may  be  a 
useful  mask  to  hide  a  multitude  of  difficult  problems  of  the  balancing 
of  interests,  so  that  as  a  shorthand  expression  the  phrase  serves 
a  purpose  in  judicial  review,  and  must  be  reckoned  with. 

This  method  of  treating  a  case  as  one  of  "  mixed  law  and  fact "  is 
well  stated  in  Bates  and  Guild  Co,  v.  Payne,^^  where  the  Supreme 
Court,  upholding  the  Postmaster  General  in  ignoring  a  practice  of 
sixteen  years  as  to  classification  of  periodicals,  said: 

''Where  there  is  a  mixed  question  of  law  and  fact,  and  the  court 
cannot  so  separate  it  as  to  show  clearly  where  the  mistake  of  law  is,  the 
decision  of  the  tribimal  to  which  the  law  has  confided  the  matter  is 
conclusive.  .  .  .  The  consequence  of  a  different  rule  would  be  that  the 
court  might  be  flooded  by  appeals  of  this  kind  to  review  the  decision  of 
the  Postmaster  General  in  every  individual  instance." 

The  court  further  stated  that  while  a  comparison  of  the  com- 
plainant's periodical  with  the  statutory  requirements  might  raise 
only  a  question  of  law,  nevertheless  the  action  of  the  Postmaster 
General  may  have  been  guided  by  extraneous  information;  hence 
it  was  not  possible  to  separate  the  question  of  law  from  the  question 
of  fact. 

A  similar  doctrine  as  to  mixed  law  and  fact  was  laid  down  in  the 
case  oJ  Marquez  v.  Frisbie,^^  a  case  involving  a  patent  for  land. 
The  bill  prayed  that  the  defendants  be  declared  to  hold  the  land  in 
trust  for  the  plaintiff  and  to  convey  the  legal  title.  It  appeared 
plaintiff  had  been  in  possession  for  fourteen  years,  and  that  the 
Commissioner  of  the  General  Land  Office  had  ruled  that  the  lands 
were*  subject  to  pre-emption  under  the  general  land  laws,  but  that 
the  Secretary  of  the  Interior  had  reversed  that  finding,  and  issued 
an  order  authorizing  the  defendants  to  enter  the  lands.  The 
Supreme  Court,  in  reviewing  the  determination  of  the  federal 
administrative  officials,  found  that  the  plaintiff  never  had  the  title, 
as  no  patent  had  yet  been  issued,  and  therefore  it  denied  relief, 
saying  it  was  not  clear,  as  a  matter  of  law,  that  the  department  had 
given  land  belonging  to  one  party  to  another .^°** 

**  194  U.  S.  106,  108,  109  (1904). 
••  loi  U.  S.  473  (1879). 

XM  See  also  Ross  0.  Day,  232  U.  S.  no,  117  (1914);  Ross  v.  Stewart,  227  U.  S.  535 
(1913);  Whitcomb  r.  White,  214  U.  S.  15, 16  (1909). 
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As  intimated  in  the  Payne  case,  supra,  this  doctrine  regarding 
mixed  law  and  fact,  with  consequent  disallowance  of  judicial  review, 
is  usefiil  for  the  division  of  labor  between  the  administrative  bodies 
and  the  courts,  and  disposes  of  many  cases.  While  the  result 
attained  is  undoubtedly  desirable,  it  seems  unnecessary  to  create  a 
distinct  category  of  mixed  law  and  fact,  separate  from  those  of  law 
and  of  fact;  for  no  logical  process  can  so  analyze  all  the  various 
matters  involved  in  the  cases.  Men's  minds  are  complex,  and 
recognition  must  be  given  to  many  sub-conscious  impulses  and 
feelings.  What  the  courts  are  really  doing  in  adopting  a  policy  of 
non-review  where  so-called  questions  of  "mixed  law  and  fact"  are 
involved,  is  according  a  greater  respect  to  the  findings  of  administra- 
tive bodies,  seeing  in  them  the  determinations  of  experienced  men  of 
afiFairs,  who  are  guided  by  that  superior  knowledge  which  comes 
from  actual  contact  with  an  actual  situation,  and  who  know  better 
than  others  what  should  be  done  under  given  circumstances.  In 
other  words,  here  at  least  the  courts  are  attempting  to  give  to  the 
findings  of  administrative  bodies  the  respect  paid  to  those  of  a  jury 
when  it  returns  a  general  verdict. 

vn 

SUIQCAKY  AND   CONCLUSION 

Since  the  present  tendency  in  the  Supreme  Court  is  more  and 
more  to  limit  the  scope  of  judicial  review  of  administrative  action, 
it  seems  probable,  barring  a  few  sporadic  exceptions,  that  the  future 
policy  of  the  court  will  be  to  permit  it  on  two  groimds  only: 
(i)  Where  there  has  been  an  improper  procedure,  violating  those 
principles  of  fairness  and  justice  which  satisfy  the  minimum  of 
due  process  of  law;  and  (2)  Where  (he  administrative  official  has 
acted  beyond  the  sphere  of  his  jurisdiction.  Why  special  virtue  or 
sanctity  should  attach  to  judicial  review  in  other  than  the  above 
cases  is  difficult  to  see.  In  this  connection  the  dissenting  opinion 
in  Chicago  J  Milwaukee^  and  St.  Paid  Railway  Company  v.  Minne- 
sota}^^  is  pertinent: 

''It  is  complained  that  the  decisions  of  the  board  are  final  and  without 
appeal.  So  are  the  decisions  of  the  courts  in  matters  within  their  juris- 
diction.   There  must  be  a  final  tribunal  somewhere  for  deciding  eveiy 

"»  134  U.  S.  418,  465  (1890). 
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question  in  the  world.  Injustice  may  take  place  in  all  tribunals.  All 
human  institutions  are  imperfect  —  courts  as  well  as  conmiissions  and 
legislatures." 

That  the  above  position  is  being  adopted  in  England  is  indicated 
by  Mr.  Dicey  in  his  article  "Development  of  Administrative  Law 
in  England,"  ^^  where  he  says: 

"There  remain  two  checks  upon  the  abuse  of  judicial  or  quasi-judicial 
powers  by  a  government  department.  In  the  first  place,  every  depart- 
ment in  the  exercise  of  any  power  possessed  by  it  must  conform  precisely 
to  the  language  of  any  statute  by  which  the  power  is  given  to  the  depart- 
ment, and  if  any  department  fails  to  observe  this  rule  the  courts  of 
justice  may  treat  its  action  as  a  nullity.  This  is  the  effect  of  Board  of 
Education  v.  Rice  (191 1,  A.  C.  179,  80  L.  J.  K.  B.  796).  In  the  second 
place,  a  government  department  must  exercise  any  power  which  it 
possesses,  and  above  all  any  judicial  power,  in  the  spirit  of  judicial 
fairness  and  equity,  though  it  is  not  bound  to  adopt  the  rules  appropriate 
to  the  procedure  of  the  law  courts.  This  duty  of  compliance  with  the 
rules  of  fair  dealing  is  insisted  upon  by  the  House  of  Lords  in  Local 
Government  Board  v.  Arlidge  (1915,  A.  C.  120,  84  L.  J.  K.  B.  72)." 

Perhaps  the  doctrine  of  judicial  review  held  by  the  Supreme 
Court  has  not  yet  gone  so  far  as  Mr.  Dicey  believes  that  of  the 
British  courts  has  gone.  In  actual  fact  the  present  situation 
regarding  judicial  review  of  administrative  action  may  be  sum- 
marized as  follows: 

1.  The  conclusiveness  of  administrative  findings  must  be  conditioned 
on  a  procedure  which  is  consistent  with  due  process  of  law.  Being  a 
standard  of  conduct  and  not  a  mechanical  rule,  a  detailed  definition 
ought  not  to  be  attempted.  But  an  essential  element  is  that  somewhere 
along  the  line  a  hearing  of  some  kind  must  have  been  given  before 
a  party's  rights  or  liabilities  are  affected.  This  hearing  must  include 
opportunity  to  present  evidence  and  to  inspect  that  of  the  opponent 

2.  Where  the  nature  of  the  subject  matter  is  such  that  summary 
action  is  indispensable,  no  hearing  before  the  administrative  body  itself, 
in  the  first  instance,  is  necessary.  But  a  hearing  must  in  some  cases, 
and  usually  does  in  others,  follow  in  the  court  or  in  some  higher  admin- 
istrative body,  as  statutes  may  provide. 

3.  In  cases  where  there  is  a  hearing  in  the  first  instance  before  the 

*"  31  L.  Quart.  Rev.  148, 151. 
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administrative  body,  no  violation  of  due  process  occurs  simply  because 
that  hearing  is  made  final,  whether  on  a  question  of  fact  or  of  law. 

4.  It  must  always  appear  that  the  particular  administrative  body 
acted  within  the  scope  of  the  power  delegated,  and  its  findings  are  sub- 
ject to  challenge  because  of  fraud  or  bias. 

5.  The  extent  of  judicial  review  will  often  depend  on  the  nature 
of  the  interests  dealt  with  by  the  administrative  body.  Wheq  the  gov- 
ernment is  dispensing  a  bounty,  when  it  is  admitting  aliens,  a  proper 
balancing  of  the  interests  involved  leads  the  Supreme  Court  to  give 
greater  liberty  to  the  executive  officials;  when  vested  rights,  or  personal 
liberty  are  involved,  a  more  rigid  control  is  kept  over  executive  officers. 
This  results  in  having  rules  of  one  kind  for  the  exercise  of  the  police 
power,  of  another  for  taxation,  of  another  for  aliens,  and  of  still  another 
for  the  operation  of  various  kinds  of  public  businesses. 

The  balancing  of  interests  must  be  the  dominant  principle  be- 
hind the  judicial  review  of  executive  justice.  With  the  continual 
extension  of  government  activity  and  the  growing  complexity  of 
interests;  with  the  increase  in  population  and  its  concentration 
in  large  urban  centers,  involving  of  necessity  a  desire  for  more 
speedy  justice,  administered  by  men  more  conversant  with  the 
de  facto  social  and  economic  conditions  of  local  communities,  court 
review  of  administrative  action  must  be  limited  more  and  more,  if 
the  government  is  to  be  left  free  to  carry  out  its  proper  and  neces- 
sary fimctions,  and  if  much  of  our  social  legislation  Is  to  succeed. 
Mere  improvement  in  judicial  procedure,  though  of  inestimable 
benefit,  cannot  eradicate  judical  habits  of  thought  on  the  part  of 
the  bench,  trained  in  the  view  that  the  common  law  is  the  embodi- 
ment of  natural  law  and  reason,  and  that  the  rules  of  evidence  as 
worked  out  by  the  past  are  part  of  the  order  of  nature.  While 
some  of  this  conservatism  is  undoubtedly  necessary  and  proper,  it 
must  yield  before  new  needs  and  changes  of  environment.  If 
justice  can  be  secured  through  executive  officials,  there  is  no  reason 
why  judicial  review  should  enhance  it  by  any  intrinsic  merit  of  its 
own.  As  Mr.  Dicey  says:  "The  management  of  business,  in  short, 
is  not  the  same  thing  as  the  conduct  of  a  trial.  The  two  things 
must  in  many  respects  be  governed  by  totally  different  rules." 

E.  F.  Albertsworth. 
UmvEXSiTy  of  Wyoming  Law  School. 
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NAVIGABLE  WATERS  OF  THE  UNITED  STATES— 
STATE  AND  NATIONAL  CONTROL 

'T^HE  Des  Plaines  River  Cases  ^  involved  two  suits  to  enjoin  a 
riparian  owner,  on  that  river,  from  damming  it.  The  State 
of  Illinois  first  brought  suit  in  the  courts  of  that  State,  which  de- 
cided that  the  river  was  not  a  "navigable  stream";  that  the  ripa- 
rian owner,  a  power  company,  had  the  right  to  dam  it;  and  that 
the  suit  must,  consequently,  be  dismissed.  A  writ  of  error  to  review 
this  was  dismissed  by  the  Supreme  Court  of  the  United  States 
as  lacking  jurisdiction.  The  United  States  Government  then 
brought  suit  in  the  federal  court  to  enjoin  the  same  structure. 
This  court  decided  that  the  stream  was  "a  navigable  water  of 
the  United  States";  that  the  company  had  no  right  to  dam  it;  and 
that  a  perpetual  injunction  should  be  granted.  This  decision  was 
affirmed  by  the  Supreme  Court  of  the  United  States. 

The  Des  Plaines  is  the  north  fork  of  the  Illinois  River,  flowing 
south  from  Wisconsin,  eleven  miles  west  of  Lake  Michigan,  with 
which,  in  a  state  of  nature,  it  was  connected  by  Portage  Lake  and 
the  Chicago  River.  It  was  the  most  famous  and  the  most  used  of 
the  waterways  between  the  Great  Lakes  and  the  Mississippi  in 
the  Fur  Trade  period,  1675-1832.  The  Blackhawk  War,  in  1832, 
and  the  inrush  of  immigration,  drove  away  the  fur-bearing  animals 
and  the  fur  trade.  In  1848  the  river  was  displaced  by  the  parallel 
Illinois  and  Michigan  Canal,  now  abandoned,  which  took  the 
water  from  the  river.  In  1900  the  river  was  replenished  and  greatly 
augmented  by  the  great  Chicago  Sanitary  and  Ship  Canal,  two 
hundred  feet  in  width  and  twenty  in  depth  taking  water  from  Lake 
Michigan  and  discharging  into  the  Des  Plaines. 

The  decision  of  the  United  States  Supreme  Court  that  the  an- 
cient use  of  the  stream  by  the  methods  of  primitive  navigation 
established  a  public  right  which  is  not  lost  by  non-user  has  far- 
reaching  effect.    Two  modem  tendencies  were  at  grips  with  one 

^  Economy  Light  &  Power  Co.  v.  United  States,  41  Sup.  Ct.  Rep.  409  (1921);  s.  c, 
256  Fed.  792  (1919);  Illinois  v.  Economy  U^t  &  Power  Co.»  241  BL  290, 89  N.  £•  76 
(1909);  s.  C,  234  U.  S.  497  (1914). 
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another.  A  vast  new  development  of  water  power  has  resulted 
from  the  electric  transmission  of  power.  Opposed  to  this  has  been 
a  development,  almost  as  rapid,  of  shallow-craft  navigation,  aided 
by  barge  navigation,  the  naptha  and  gasoline  laimch,  and  the 
tunnel  boat  (U.  S.  Patent  No.  733010,  issued  July  2,  1902).  These 
inventions  make  practicable  the  use  of  shallow  streams  to  an 
extent  even  greater  than  prevailed  before  the  invention  of  the 
steamboat. 

The  meaning  of  the  decision  is  that  wherever  navigation  was  in 
fact  practised  upon  any  of  the  headwater  tributaries  of  our  great 
rivers,  the  public  right  of  navigation  inheres,  and  is  protected  by 
the  Act  of  Congress  of  March  3,  1899,  against  any  unauthorized 
interruption  by  the  rapidly  growing  water-power  development. 

Navigability  of  waters  and  title  to  the  lands  submerged  by  them 
are  closely  related  subjects.  This  relation  causes  much  confusion 
in  the  decisions.  In  the  State  Court,  about  two-thirds  of  the  long 
opinion  handed  down  in  the  Des  Plaines  River  Case  is  devoted  to 
title  and  contracts  concerning  title;  navigability  is  subordinated 
in  importance  and  is  presently  foimd  not  to  exist.  In  the  federal 
courts  all  question  of  title  is  excluded  from  the  opinions;  navi- 
gability alone  is  dealt  with,  is  foimd  to  exist,  and  is  protected  by 
injunction. 

In  general  it  may  be  said  that  the  tendency  in  the  federal  courts 
has  been  to  protect  the  public  right  of  navigation,  while  that  of  the 
courts  of  Illinois  and  of  some  other  states  has  been  to  protect  the 
riparian  owners  in  exploiting  the  water  power  and  other  resources 
of  the  rivers,  and  hence  to  restrict  the  right  of  navigation.  In  the 
Des  Plaines  River  Cases  these  conflicting  tendencies  led  to  a  direct 
conflict  of  decisions. 

Using  these  cases  as  illustrations,  it  is  intended  to  discuss  herein 
some  of  the  principal  questions  involved. 

I     Navigable  Waters  of  the  United  States  —  Definitions 
—  Conflicting  Standards  and  Tests  of  Navigability. 

By  Act  of  Congress  in  1920  *  it  was  provided  that 

"'Navigable  waters'  means  those  parts  of  streams  or  other  bodies 
of  water  over  which  Congress  has  jurisdiction  under  its  authority  to  r^;u- 

*  41  Stat,  at  L.,  c.  285,  p.  1063,  §  3  Qune  10,  1920)  (italics  are  mine).  For  the 
previous  judicial  ddfinition  see  The  Daniel  Ball,  10  Wall.  (U.  S.)  557  (1870).    Itali- 
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late  commerce  with  foreign  nations  and  among  the  several  States,  and 
which  either  in  their  natural  or  improved  condition,  notwithstanding  in- 
ierruptions  between  the  navigable  parts  of  such  streams  or  waters  by  faUs, 
shaUaws  or  rapids  compelling  land  carriage,  are  used  or  suitable  for  use 
for  the  transportation  of  persons  or  property  in  interstate  or  foreign 
conmiercei  including  therein  all  such  interrupting  faUs,  shallows,  or  rapids; 
together  with  such  other  parts  of  streams  as  shall  have  been  authorized 
by  Congress  for  improvement  by  the  United  States,  or  shall  have  been  recom- 
mended to  Congress  for  such  improvement  after  investigation  under  its 
authority." 

In  the  earlier  adjudications  by  the  state  and  federal  courts,  a 
great  diversity  of  opinion  as  to  the  proper  tests  for  navigability  is  to 
be  seen.  The  Illinois  court,  while  vacillating  in  its  expressions  upon 
the  subject,  has  exemplified  the  tendency  to  apply  the  doctrine  of 
stare  decisis  to  a  determination,  for  whatever  reason,  that  a  given 
river  is  navigable  or  unnavigable.  At  an  early  date  the  tide-water 
test  was  adopted,  and  the  Mississippi,  Ohio,  and  other  rivers  unin- 
fluenced by  tides  were  held  to  be  non-navigable.'  In  a  nimiber  of 
cases  the  tide-water  test  has  been  tacitly  disregarded  but  no  new 

dzed  portions  of  the  definition  in  the  1920  Act,  as  printed  above,  are  new.  They  in- 
dicate points  of  difference  between  the  state  court  and  the  federal  courts  in  the  Des 
Plaines  case?,  (a)  The  state  courts  gave  controlling  influence  to  interruptions  occupy, 
ing  less  than  two  miles  of  channel;  (p)  they  disregarded  the  ten  reports  of  the  United 
States  engineers  recommending  improvement  of  the  river;  and  (c)  they  also  disre- 
garded two  Acts  of  Congress  authorizing  surveys  for  improvement.  The  federal 
courts  gave  controlling  influence  to  the  character  of  the  streams  as  a  whole,  and  de- 
cided in  harmony  with  those  recommendations  and  Acts. 

*  (The  citations  of  authorities  generally  herein  are  illustrative  and  not  intended  to 
be  exhaustive).  Middleton  v,  Pritchard,  4  HI.  (3  Scam.)  5 10  (1S42)  (Mississippi  River) ; 
Ensminger  v.  People  ex  rel.,  etc.,  47  111.  384  (1868)  (Ohio  River);  City  of  Chicago  t. 
McGinn,  51  111.  266  (1869);  Braxon  v.  Bressler,  64  111.  488  (1872)  (Rock  River); 
Houck  V.  Yates,  82  111.  179  (1876)  (Mississippi  River);  Trustees  v.  Schroll,  120  111.  509, 
12  N.  £.  243  (1887)  (Meredosia  Lake);  St.  Louis  Bridge  Co.  9.  East  St.  Louis,  121 
HI.  238,  12  N.  E.  723  (1887)  (Mississippi  River);  Canal  Trustees  v.  Haven,  xo  111. 
548  (1849).    These  cases  involved  mainly  questions  of  title  to  the  bed  and  banks. 

In  the  first  of  the  series,  Middleton  v.  Pritchard,  4  HL  (3  Scam.)  510  (1842),  the 
court  arguendo  recognize  that  the  decision  relates  only  to  title  and  imply  that  the 
Mississippi  is  navigable  in  fact,  though  not  appl3ing  that  phrase  to  it.  They  say 
(pp.  $21,  522):  "We  would  not  however  wish  to  be  understood  as  limiting  the  rights 
of  navigators,  to  the  bare  privilege  of  floating  upon  the  water,  in  the  use  of  the  ^lic 
easement;  but  understand  it  to  include  the  right  to  land,  and  fasten  to  the  shore,  as 
the  exigencies  of  the  navigation  may  require;  and  this  is  a  burthen  upon  the  owner  of 
land,  which  he  must  bear  as  part  of  the  public  easement"  citing  People  v.  Canal  Ap- 
praisers, 13  Wend.  (N.  Y.)  355  (1835),  and  3  Kent,  Comm.  425. 
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test  formally  substituted.*  And  in  another  series  of  cases  the  new 
test  of  navigability  in  fact  is  expressly  laid  down.* 

The  conflict  between  the  Illinois  standard  and  the  federal  stand- 
ard prior  to  the  statute  quoted  above  is  illustrated  by  Rock  River, 
an  interstate  stream  some  two  himdred  miles  long,  held  navigable 
by  the  federal  court  •  and,  as  to  the  upper  and  shallower  parts,  by 
the  Wisconsin  court,  ^  but  held  not  navigable  in  law,  though  con- 
ceded to  be  navigable  in  fact,  by  the  courts  of  Illinois.*  And  this, 
in  substance,  continued  to  be  the  Illinois  position  even  with  the  fed- 
eral decision  contra  before  the  court.' 

In  Texas,  the  Land  Law  ^^  of  1837  enacted  that  all  streams  of 
the  average  width  of  thirty  feet  shall  be  considered  navigable, 
within  the  meaning  of  the  act,  so  far  as  they  maintain  that  average 
width,  and  the  court  has  recognized  the  validity  of  this  declara- 
tion.^\  In  Virginia  it  is  held  that  the  legislature  may,  by  a  statute 
declaring  a  stream  navigable,  impose  upon  the  public  the  burden 
of  caring  for  it  as  3  highway."    And  in  North  Carolina  a  stream 

^  Illinois  River  Packet  Co.  v.  Peoria  Bridge  Assn.,  38  111.  467  (1865)  (Illinois  River); 
Chicago  &  Pacific  R.  R.  Co.  v.  Stein,  75  111.  41-45  (1874);  City  of  Chicago  v.  Law, 
144  111.  569-576,  33  N.  E.  855  (1893)  (Chicago  River  in  all  three).  These  cases  in- 
volved the  rightfulness  or  wrongfulness  of  bridges,  and  the  powers  of  a  dty. 

*  People  9.  St.  Louis,  10  111.  (5  Gilm.)  351  (1848)  (Mississippi  River);  Joliet  & 
Chicago  R.  R.  Co.  v.  Healy,  94  111.  416  (1880),  affirmed  in  116  U.  S.  191  (1886)  (Healy 
Slough  held  not  a  stream);  Ligare  v.  Chicago  M.  &  N.  R.  R.  Co.,  139  111.  46,  28  N.  E. 
934  (i^i);  s.  c,  166  111.  249,  46  N.  E.  803  (1897)  (Ogden  Slip  held  not  a  stream); 
People  V.  Board  of  Supervisors,  122  111.  App.  40  (1905)  (Rock  River  treated  as  though 
not  navigable);  Schulte  v.  Warren,  218  111.  108, 75  N.  E.  783  (1905)  judgment  below  that 
it  is  navigable  reversed  on  other  grounds  (Clear  Lake  and  Mud  Lake,  arms  of  Illinois 
River,  held  navigable;  tide-water  test  expressly  rejected).  In  Hubbard  v.  Bell,  54  111. 
1 10  (1870),  there  is  a  dictum  that  there  was  no  right  to  float  logs  on  a  stream  not  other- 
wise navigable,  rejecting  the  rafting  standard  adopted  in  Maine,  Brown  v.  Chad- 
bourne,  31  Me.  9  (1849),  and  Michigan,  Moore  v.  Sanbome,  2  Mich.  519  (1853),  which 
is  the  federal  rule,  and  the  law  in  many  of  the  states.  (That  the  opinion  is  a  dictum 
is  apparent  from  the  record,  consisting  of  a  bill  calling  for  answer  under  oath,  a  sworn 
answer,  no  replication  and  no  proofs.  Such  a  bill  should  be  dismissed  without  refer- 
ence to  questions  of  substantive  law.    i  Daniell,  Ch.  Pr.,  5  ed.,  ^834.) 

*  United  States  v.  City  of  Moline,  82  Fed.  592  (1897). 

^  Cobb  V.  Smith,  16  Wis.  661  (1863);  In  re  Horicon  Drainage  Dist.,  136  \\^.  227, 
116  N.  W.  12  (1908). 

'  Brazon  v.  Bressler,  64  lU.  488  (1872). 

*  In  People  v.  Board  of  Supervisors,  122  111.  App.  40  (1905). 
w  i  43  (Hart.  Dig.,  art.  1878). 

u  Horton  v.  Pace,  9  Tex.  81  (1852),  cited  in  i  Fabnham,  Water  and  Water- 

coussES,  §  24. 

B  Hazrison  v.  Holland,  3  Gratt.  (Va.)  247  (1846). 
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navigable  in  fact  for  a  reclining  period  or  season  of  each  year  will 
be  adjudged  navigable  when  the  legislature  has  by  statute  declared 
it  so.^*  On  the  other  hand,  it  seems  that  in  Indiana  the  courts  resent 
a  legislative  declaration  of  navigability  as  an  interference  with  judi- 
cial functions.^*  And,  seemingly  for  similar  reasons,  the  court  of 
Illinois,  in  deciding  that  the  Des  Plaines  River  was  not  navigable, 
disregarded  two  statutes  passed  by  the  legislature  of  that  state,  in 
1839  and  in  1907,  declaring  it  navigable,  and  another,  passed  in  1889, 
providing  for  the  removal  of  obstructions  from  its  bed.^*  In  these 
decisions  the  state  courts  seem  often  to  overlook  the  doctrine  that 
a  navigable  stream  is  a  highway,  and  that  the  establishment  of 
highways,  by  dedication  or  otherwise,  is  a  legislative  fimction; 
but  they  give  full  weight  to  the  principle  that  ascertainment  of 
the  existence  of  a  highway,  by  proof  of  user,  is  a  judicial  fimction. 
The  Federal  Court  recognizes  the  legislative  nature  of  the  ques- 
tions in  ruling  in  the  last  Des  Plaines  Case  that  abandonment  of 
a  stream  once  used  is  a  matter  for  Congress. 

In  addition  to  the  variety  of  conflicting  tests  and  the  disputed 
question  of  the  power  of  a  legislature  to  declare  navigability  there  are 
other  points  of  serious  divergence.  It  is  generally  held  that  neither 
perennial  navigability,"  nor  power  to  travel  against  the  current," 
nor  present  use,^*  nor  freedom  from  removable  obstructions,**  nor 


"  State  V,  Dibble,  49  N.  C.  (4  Jones  L.)  107  (1856);  Davis  v.  Jerkins,  50  N.  C. 
(5  Jones  L.)  290  (1858). 

"  Martin  v.  Bliss,  5  Blackf.  (Ind.)  35  (1838);  Depew  v.  Wabash  &  E.  Canal,  $  Ind, 
9  (1854);  Neaderhouser  t».  State,  28  Ind.  257  (1867);  Rosso.  Faust,  54  Ind.  471  (1876). 
The  following  extracts  picture  the  attitude  of  these  courts:  "Nature  is  competent, 
we  should  imagine,  to  make  a  navigable  river  without  the  help  of  the  legislature" 
Martin  v.  Bliss,  5  Blackf.  35  (1838);  ''and  we  .  .  .  can  determine  the  fact  whether 
she  has  succeeded  or  not,  in  a  given  case,  with  as  much  acoiracy  as  a  deputy  sur- 
veyor" Ross  V,  Faust,  54  Ind.  47i»  47^  (1876). 

"  III.  L.  1839,  Feb.  28,  p.  208;  III.  L.  1907,  Dec.  6,  Adj.  Sess.,  p.  32;  III.  L.  1889, 
May  29,  pp.  125, 133. 

"  Cummins  v.  Spruance,  4  Harr.  (Del)  315  (1845). 

"  Sigler  V.  State,  7  Baxt.  (Tenn.)  493  (1874);  Ten  Eyck  v,  Warwick,  75  Hun,  562, 
27  N.  Y.  Supp.  536  (1894);  Farmers'  Co-operative  Mfg.  Co.  v,  Albemarle,  etc.  R.  R. 
Co.,  117  N.  C.  579,  23  S.  E.  43  (1895);  Grant  v.  Gordon,  dted  in  L.  R.  2  A.  C.  872 

(1877). 

w  Hickok  V,  Hine,  23  Ohio  St.  523  (1872);  Jones  v,  Johnson,  6  Tex.  Civ.  App.  262 

(1894). 

w  Stote  Reservation  at  Niagara  Falls,  37  Hun  (N.  Y.)  537, 547  (1885),  aflfd,  102. 

N.  Y.  734,  7  N.  E.  916  (1886). 
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pecuniary  profit  resulting  from  the  use,^®  is  necessary  in  order  to 
have  navigability.  No  decision  holding  that  any  one  of  these 
elements  is  separately  essential  has  been  found.  And  yet  opinions 
are  frequent  which  rely  upon  the  absence  of  one  or  more  of  them 
in  holding  a  particular  stream  not  navigable.  Just  how  much 
use  or  capacity  for  use  must  exist,  just  when  the  difficulties 
become  sufficient  to  destroy  the  fact  and  the  right  of  navigation, 
are  necessarily  questions  admitting  wide  differences  of  opinion. 
In  view  of  the  public  right  as  well  as  property  rights  dependent 
upon  these  decisions,  and  the  consequent  need  for  certainty,  the 
desirability  of  a  imif orm  federal  standard  is  apparent. 

Still  another  difficulty  is  the  question  raised  by  artificial  improve- 
ments. In  the  cases  we  are  consideriQg,  the  State  of  Illinois  main* 
tained  that,  when  a  river  has  been  pennanently  improved  by  the 
Federal  Government,  by  a  state,  or  by  a  municipality,  and  has  been 
artificially  increased  in  volume,  it  is  to  be  judged  thenceforward 
by  its  altered  and  improved  condition.  It  averred  that  the  Des 
Plaines  River,  long  before  the  defendant  bought  its  riparian  prop- 
erly, had  been  so  altered  and  improved,  and  that  in  its  present 
condition  it  was  navigable.  Tne  defendant  demurred,  and  the 
state  courts  denied  the  State's  proposition.  In  the  federal  courts, 
since  the  stream  was  foimd  to  have  been  navigable  in  a  state  of 
nature,  no  decision  on  the  effect  of  improvements  was  necessary. 
But  upon  principle  the  State's  proposition  seems  correct.  And  in 
many  cases  it  is  implied.  Mr.  Justice  Hughes  has  said  of  the  Ohio 
River  as  altered  by  improvements:  ^ 

''Its  bed  may  vary  and  its  banks  may  change  but  the  Federal  power 
remains  paramount  over  the  stream.  .  .  .  The  public  right  of  naviga- 
tion follows  the  stream.'' 

In  the  Wheeling  Bridge  Case  ^  the  findings  were  specific  that  the 
bridge  did  not  Interfere  with  that  navigation  which  was  possible 
in  the  natural  condition  of  the  river,  by  sails  and  oars,  but  that  it 
did  interfere  with  the  steamboat  navigation  which  used  the  river  in 
its  improved  condition.  And  in  United  States  v.  Chandler-Dunbar 
Co.^  the  court,  (dealing  with  the  Sault  Ste.  Marie),  found  that 

••  Lamprey  v,  Stote,  52  Minn.  181,  53  N.  W.  1139  (1893);  Atty.  Gen.  c.  Woods, 

Z08  Mass.  43^  (1871). 

SI  Philadelphia  Co.  v.  Stimson,  223  U.  S.  605,  634  (1912). 

«  13  How.  (U.  S.)  518  (1851).  .  «  229  U.  S.  S3, 66  (1912). 
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''the  stretch  of  water  called  the  falls  and  rapids  of  the  river  is  about 
3,000  feet  long.  .  .  .  The  fall  in  the  rapids  is  about  18  feet.  This  turbu- 
lent water,  substantially  unnavigable  without  the  artificial  aid  of  canals, 
constitutes  both  a  tremendous  obstacle  to  navigation  and  an  equally 
great  source  of  water  power,  if  devoted  to  commercial  purposes." 

But  the  stream  as  a  whole  is  decided  to  be  a  navigable  water  of 
the  United  States;  and  the  dams  originally  authorized  by  state 
legislation  are  held  to  be  subject  to  control  and  modification.  In 
this  the  stream  is  judged  by  its  improved  condition.^^ 

In  refusing  to  allow  the  contention  of  the  State  of  Illinois  on  this 
point,  the  state  court  said:  ^^ 

''To  hold  that  the  State  can  by  artificial  means  make  a  stream  navigable 
which  in  a  state  of  nature  was  not  navigable,  and  thereby  deprive 
riparian  owners  of  their  property  rights  in  the  bed  of  the  stream,  is 
simply  to  hold  that  private  property  may  be  taken  or  damaged  for 
public  use  without  compensation." 

The  reply  to  this  is  complete.  The  State  by  its  agency  the  Sanitary 
District  of  Chicago  had  altered  this  stream  imder  a  statute  provid- 
ing complete  indenmification  and  remedies  to  riparian  owners,^  had 
completed  the  same  January  17,  1900,  and  had  compensated  the 
owners  of  this  tract  several  years  before  the  present  riparian  owner 
bought  in  (which  was  October  30,  1906).  It  was  imder  no  obliga- 
tion to  compensate  the  new  owner  over  again.  The  new  owner  took 
the  property  in  its  changed  condition  and  did  not  acquire  the  right 
to  the  claim  for  damages  done  to  the  former  owner.^^   This  portion 

^  The  same  view  is  also  taken  by  necessary  implication  as  to  the  Ohio  in  Gibson 
V.  United  States,  166  U.  S.  269  (1^97);  as  to  the  Monongahela  in  Union  Bridge  Co.  v. 
United  States,  204  U.  S.  364  (1907);  Monongahela  Bridge  Co.  v.  United  States,  216 
U.  S.  177,  193  (1910);  and  as  to  the  Mississippi  in  the  reach  of  St.  Anthony  Falls  in 
St.  Anthony  Falls  Water  Power  Co.  v.  St.  Paul  Water  Commrs.,  168  U.  S.  349  (1897), 
and  as  to  the  Chicago  River  in  Escanaba  Co.  v.  Chicago,  107  U.  S.  678  (1882),  and 
West  Chicago  St.  R.  R.  Co.  v.  Chicago,  201  U.  S.  506,  522  (1906).  Upon  this  question 
state  courts  have  differed.  Illinois  v.  New,  280  111.  393,  400,  117  N.  E.  597  (191 7), 
denies  the  proposition.  The  Wisconsin  court  afi&rms  it.  Mendota  Club  v.  Anderson, 
101  Wis.  479,  78  N.  W.  185  (1899);  Smith  v.  Youmans,  96  Wis.  103,  70  N.  W.  1115 
(1897).  Such  differences  indicate  the  need  of  a  uniform  national  standard  which  shall 
be  determinable  on  appeal  by  the  Supreme  Court  of  the  United  States. 

•»  241  HI.  290,  325,  89  N.  E.  760  (1909). 

"  III.  L.  1889,  May  29;  2  Stask  &  Curtiss,  III.  Ann.  Stat.,  Ch.  42,  §§  16-19. 

J"  C.  &  A.  R.  R.  Co.  V.  Maher,  91  HI.  312  (1878);  Philadelphia  Co.  v.  Stimson,  223 
U.  S.  60s,  627  (1912). 
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of  the  opinion  illustrates  the  tendency  of  the  state  court  first  to 
reach  a  decision  in  accordance  with  its  general  attitude  and  then 
to  decide  all  other  points  in  such  a  way  as  to  make  its  decision  on 
what  it  conceives  the  main  point  effective. 

Coming  to  the  standard  which  has  been  adopted  in  the  federal 
courts,  we  find  that  even  rafting  has  been  there  considered  a  type 
of  navigation.^*  Several  acts  of  Congress  ^^  provide  for  the  pro- 
tection of  rafts  and  require  raft-spans  in  bridges  for  their  safe 
passage.  A  fortiori,  rafting  is  treated  as  navigation  xmder  the  Acts 
of  Congress  of  1796  and  1804  which  dealt  with  frontier  streams 
and  creeks  over  which  rafting,  and  fur-trading  carried  on  in  bat- 
teaux,  barges,  canoes,  and  similar  craft,  were  the  only  known  foims 
of  navigation.'^  That  the  lumbering  and  rafting  standard,  as  held 
to  in  the  United  States  Supreme  Court  and  in  the  courts  of  Wis- 
consin, Michigan,  and  Minnesota,  is  also  British  law,  is  apparent 
from  the  case  of  Grant  v.  Gordon?^   But  the  lumbering  and  rafting 


**  United  States  9.  Bellingham  Bay  Boom  Co.,  176  U.  S.  211  (1900);  Pound  v. 
Turck,  95  U.  S.  459  (1S77);  United  States  v.  Bums,  54  Fed.  351  (1893);  United  States 
V.  Marthinson,  58  Fed.  765  (1893). 

••  Act  of  March  3,  1873,  ch.  278, 17  Stat,  at  L.  606;  U.  S.  Rev.  Stat.,  §  5254; 
and  of  July  5,  1884,  ch.  289,  §  8,  6  Fed.  Stat.  Ann.,  795;  and  of  March  23,  1906,  34 
Stat,  at  L.  84,  ch.  1130,  §  4. 

^  Act  of  May  18,  1796,  §  9  (z  Stat,  at  L.,  ch.  29,  pp.  464-468);  "all  navigable 
rivers  within  the  territory  to  be  disposed  of  by  virtue  of  this  act,  shall  be  deemed  to 
be,  and  remain  public  highways." 

Streams  sustaining  rafting  and  shallow  draft  boating  are  held  navigable  in  the  au- 
thorities noted  and  many  others:  Morgan  v.  King,  35  N.  Y.  454  (1866);  Brown  v. 
Qiadboume,  31  Me.  9  (1849);  Moore  v.  Sanbome,  2  Mich.  519  (1853);  Budd  v.  Cone, 
25  Fla.  I,  6  So.  160  (1889);  Goodwill  v.  Bossier  Parish  Police  Jury,  38  La.  Ann.  752 
(x886)  (Mack's  Bayou);  Thompson  v.  Androscoggin  River  Imp.  Co.,  54  N.  H.  545 
(1874);  Boardman  v.  Scott,  102  Ga.  404, 30  S.  £.  982  (1897);  Hickok  v.  Hine,  23  Ohio 
St.  523  (1872)  (Grand  River)  (Catawba  and  Johns  Rivers:  low  water,  8  to  12  inches), 
Avery,  J.;  Burke  Co.  v,  Catawba  Lumber  Co.,  116  N.  C.  731,  21  S.  E.  941  (1895)  (Tar 
River),  Avery,  J.;  Farmers'  Co-op.  Mfg.  Co.  v.  Albemarle,  etc.  R.  R.  Co.,  117  N.  C. 
579i  33  S.  £.  43  (1895);  American  River  Water  Co.  v.  Amsden,  6  CaL  443  (1856) 
(Creole  Creek);  Hallock  v.  Suitor,  37  Ore.  9,  6  Pac.  384  (1900);  Keator  Lumber  Co.  v. 
St.  Croiz  Boom  Corp.,  72  Wis.  62,  38  N.  W.  529  (1888);  Castner  v.  Dr.  Franklin, 
z  Minn.  73  (1852)  (Noluchuky  River) ;  Stuart  v.  Clark,  2  Swan.  (Tenn.)  9  (1852)  (Powell 
River,  Cooper,  J.);  Holbert  v.  Edens,  5  Lea  (Tenn.)  204  (1880);  Southern  R.  R.  v, 
Ferguson,  105  Tenn.  552,  59  S.  W.  343  (1900);  Barclay  R.  R.  &  Coal  Co.  v.  Ingham, 
36  Pa.  St.  194  (i860);  Atty.  (jen.  9.  Woods,  108  Mass.  436  (1871);  French  v.  Connecti- 
cut  River  Lumber  Co.,  145  Mass.  261, 14  N.  £.  113  (1887). 

,^  Mor.  Die.  12,  822,  dted  in  L.  R.  2  A.  C.  872  (1877),  and  i  Fabnham,  Watbbs 
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standard  has  been  expressly  rejected  in  Illinois.**  And  the  eflfects 
of  the  tide-water  test,  which  was  brushed  aside  in  the  federal 
courts  by  the  Genesee  Chief, ^  lingers  on  in  Illinois,  though  the 
words  of  the  test  have  there  been  tacitly  abandoned.  There  is 
thus  a  broad  chasm  between  the  Illinois  standard  of  navigability 
and  that  accepted  by  the  federal  courts. 

n.    State  Dominion,  Ownership  and  Control  of  Waters 
—  Subjects  Contrasted  with  Navigation 

The  sovereignty  and  dominion  of  a  state  and  the  obligation  of 
its  laws  extend  over  all  the  waters  within  its  boimdaries,  subject 
to  modification  by  paramoimt  laws  of  the  United  States."  The 
shores  and  beds  of  navigable  waters  in  the  original  states  were 
not  granted  to  the  national  government,  but  were  reserved  to 
the  states.  And  upon  the  admission  of  new  states  to  the  Union  the 
beds  of  navigable  rivers  within  their  boimdaries  passed  to  the 
states,  so  that  they  have  the  same  rights,  sovereignty,  and  juris- 
diction over  the  shores  and  beds  as  have  the  original  states.  The 
status  of  this  land  is  determined  by  the  law  of  each  state.* 

The  state  has  dominion  of  the  water  while  flowing  in  the  navi- 
gable rivers,^*  but  holds  it  in  trust  for  the  whole  people  for  their 
common  benefit,  through  the  paramount  right  of  navigation;  and, 
subject  thereto,  it  holds  the  flow  in  trust  for  the  riparian  owners 
and  other  owners  who  may  have  acquired  special  interests  in  the 
streams.'^ 

Where  the  state  retains  title  to  the  bed  of  the  stream^  it  holds 
it  not  as  a  private  proprietor  but  as  sovereign,  in  trust  to  protect 

»  Hubbard  v.  Bell,  54  111.  110  {1870). 

»  12  How.  (U.  S.)  443  (1851). 

M  People  V.  Welch,  141  N.  Y.  266, 36  N.  E.  328  (1894). 

M  PoUard  v.  Hagan,  3  How.  (U.  S.)  212  (1845)  (followed  ever  since);  Shivdy  v. 
Bowlby,  152  U.  S.  I  (1893);  United  States  v.  Chandler-Dunbar  Co.,  209  U.  S.  447 
(1908).  The  land,  however  owned,  is  subject  to  the  same  public  trusts  and  limita- 
tions as  lands  under  tide  waters  on  the  borders  of  the  sea.  HL  Central  R.  R.  Co.  t. 
Illinois,  146  U.  S.  387  (1892). 

**  Plumleis^  V.  Dawson,  6  lU.  (i  Gilm.)  544,  550  (1844). 

»»  West  Chicago  St.  R.  R.  Co.  v.  People,  214  HL  9,  20,  73  N.  E.  393  (1905);  affd, 
301  U.  S.  506,  520,  524  (1906);  People  p.  Canal  Appndsers,  33  N.  Y.  461  (1865). 

Drainage  and  land-reclamation  are  matters  of  state  control,  and  state  laws  and 
grants  of  authority  therefor  are  valid.   Leovy  9.  United  States,  177  U.  S.  621  (1900); 
Soliah  9.  Heskin,  222  U.  S.  522  (1912);  Wurts  v.  Hoagland,  X14  U.  S.  606  (1885). 
So  the  construction  of  bridges  as  parts  of  highways  is  primarily  a  state  function. 
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the  right  of  navigation,'*  and  the  public  right  of  the  state  therein 
is  incapable  of  alienation.**  Where  the  title  of  the  riparian  owner 
extends  to  the  middle  thread  of  the  stream,  he  holds  title  to  the 
portion  of  the  bed  within  that  thread  charged  with  the  same 
public  use  in  navigation  —  which  at  common  law  he  could  not 
defeat  or  imreasonably  impair,*®  and  which  under  acts  of  Con- 

And  the  same  rule  applies  to  dams:  United  States  v,  Rio  Grande  Dam,  etc.  Co.,  174 
U.  S.  690  (1899);  Elgin  Hydraulic  Co.  v.  Qty  of  Elgin,  194  III.  476, 62  N.  E.  929  (1902); 
and  to  booms:  United  States  v.  Beef  Slou^  etc.  Co.,  8  Biss.  (U.  S.)  421  (1879);  United 
States  V.  Duluth,  25  Fed.  Cas.  no.  15,001  (1871);  Pound  v,  Tiurck,  95  U.  S.  459  (1877); 
Heerman  v.  Beef  Slough  Mfg.  Co.,  i  Fed.  z45  (1880);  United  States  v.  Bellingham  Bay 
Boom  Co.,  176  U.  S.  211  (1900). 

And  similar  powers  and  limitations  exist  as  to  ferries:  Conway  v.  Taylor,  i  Black 
(U.  S.)  603  (186 1)  (i  Fasnham,  ch.  II,  §  12a);  andJiiarbors:  Slinds  9.  Illinois  Central 
R.  R.  Co.,  33  Fed.  730  (1888),  affirmed,  146  U.  S.  387  (1892);  Ohio  River  Tranqiorta- 
tion  Co.  9.  Parkersburg,  107  U.  S.  691  (1882). 

The  United  States  government  has  made  no  general  grant  of  lands  under  navigable 
waters  to  individuals  or  classes  of  owners.  Morris  v.  United  States,  174  U.  S.  196, 
229  (1899);  Shively  v.  Bowlby,  152  U.  S.  i  (1894).  And,  without  denying  the  jurisdic- 
tion and  power  of  the  state  courts  to  detemune  this  question  of  title,  the  United 
States  Supreme  Court  has  looked  askance  upon  the  extent  to  which  the  tide-water 
error  has  in  some  states  been  applied  so  as  to  extend  the  ownership  of  riparian  owners 
to  the  bed  of  navigable  streams.   Barney  v,  Keokuk,  94  U.  S.  324,  338  (1876). 

As  to  the  corpus  of  the  water,  s . «.,  the  particles  of  water  forming  a  natural  stream* 
the  title  of  the  riparian  owner  does  not  extend  to  them  in  specie,  but  to  the  flow  of 
the  water  passing  through  or  by  his  land.  As  the  particles  of  water  pass  in  succession 
over  the  lands  of  all  the  different  owners  and  come  to  rest  nowhere,  the  title  to  the 
particles  of  water  does  not  vest  in  any  of  the  riparian  owners  (2  Blackstone,  Comic. 
*i8;  United  States  v.  Chandler-Dunbar  Co.,  229  U.  S.  53, 69  (1913);  Hudson  R.  R.  Co. 
V.  Loeb,  7  Robt.  (N.  Y.)  4x8  (1868)),  but  remains  in  the  state  for  the  benefit  of  alL 
Mitchell  9.  Warner,  5  Conn.  497  (1825);  Brown  v.  Best,  z  Wils.  174  (1747);  Sury  «. 
Pigot,  Popham,  166;  Rhodes  v.  Whitehead,  27  Tex.  304  (1863);  Fleming  v.  Davis,  37 

Tex.  173  (1873). 

"  Katikauna  W.  P.  Co.  9.  Green  Bay  Co.,  142  U.  S.  354  (1891);  Illinois  Central 
R.  R.  Co.  9.  Illinois,  146  U.  S.  387,  435,  453  C1892);  Mobile  Transportaton  Co  «. 
Mobile,  187  U.  S.  479  (1903);  United  SUtes  9.  Great  Falls  Mfg.  Co.,  112  U.  S.  645 
(1884);  Great  Falls  Mfg.  Co.  9.  Atty.  Gen.,  124  U.  S.  581  (z888);  Brookhaven9.  Smith, 
188  N.  Y.  74,  80  N.  £.  665  (1907);  Niagara  County  I.  &  W.  S.  Co.  9.  College  HeighU 
L.  Co.,  zzz  App.  Div.  770,  772,  98  N.  Y.  Supp.  4  (1906);  Mayor  9.  Appold,  43  Md. 

44a  (187s). 

<*  m.  Central  R.  R.  Co.  9.  Illinois,  146  U.  S.  387,  453  (1892);  West  Ch.  St.  R.  R. 

Co.  9.  People,  314  HL  9,  73  N.  K  393  (1905),  soi  U.  S.  506  (1906)  (tunnd  under 

Chicago  River). 

«  United  States  9.  Chandler-Dunbar  Co.,  339  XT.  S.  53  (19x3);  Haxjb,  Ds  Pobtibus, 

5z;  Avery  9.  Fox,  z  Abb.  (U.  S.)  346  (1868);  Buffalo  Pipe  Line  Co.  9.  N.  Y.,  etc  R.  R. 

Co.,  zo  Abb.  N.  C.  (N.  Y.)  X07  (1880);  PoUock  9.  Qevdand  Shipbuilding  Co.,  56  Ohio 

St.  655, 47  N.  E.  $83  (X897);  State  9.  Narrows  Island  Qub,  zoo  N.  C  477,  s  S.  E.  4zt 

(z888);  Douoette  «.  Little  Falls  Imp.  &  Nav.  Co.,  7X  Minn.  906, 73  N.  W.  847  (1898). 
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gress,  as  to  the  navigable  waters  of  the  United  States,  he  cannot  in 
any  way  impair  without  the  express  consent  of  the  Govenunent.^ 

Navigation  does  not  necessarily  involve  title  or  ownership  of 
the  bed.  Whether  ownership  of  riparian  lands  extends  to  the  middle 
thread,  or  stops  with  meander  lines  or  with  low-water  lines,  are 
local  questions  determined  by  state  law,  which  is  binding  on  the 
federal  courts,*^  even  to  the  latest  decision,  changing  the  local 
rules.^  And  this  applies  to  claims  of  title  under  federal  grants, 
and  to  accretions  and  made  land  in  national  streams  like  the 
Mississippi.** 

But  questions  of  navigation,  and  of  what  are  ''navigable  waters 
of  the  United  States,''  are  federal  questions,*^  for  the  federal  juris- 
diction over  interstate  commerce  carries  as  an  incident  control 
over  waters  which  may  be  used  therefor.  The  right  of  navigation 
and  the  power  of  Congress  to  regulate  it  are  imaflFected  by  the 
question  whether  the  bed  over  which  the  stream  flows  is  owned  by 
nation,  state,  mimidpality,  or  riparian  owner.**  In  any  case,  navi- 
gation is  subject  to  regulation  by  governmental  authority.  If  it  is 
subjected  to  conflicting  regulations,  those  which  are  local  give  way 
to  those  which  are  national. 

Like  all  other  rights,  the  right  of  navigation  is  subject  to  the 
police  power,  which  is  exercised  primarily  by  the  states;  and  rea- 
sonable state  and  mimicipal  regulation  of  navigation,  such  as 


^  Philadelphia  Co.  v.  Stimson,  223  U.  S.  605  (19x2);  West  Chicago  St.  Ry.  Co.  t. 
Chicago,  201  U.  S.  506,  520  (1906);  Lewis  Oyster  Co.  v,  Briggs,  198  N.  Y.  287,  91 
N.  £.  846  (1910);  afTd,  229  U.  S.  82  (1913). 

^  St.  Louis  V,  Rutz,  138  U.  S.  226,  242  (1891);  Shively  v.  Bowlby,  152  U.  S.  x 
(1894);  Packer  v.  Bird,  137  U.  S.  661  (1891);  Ruiidle  9.  Delaware  &  R.  Canal  Co., 
14  How.  (U.  S.)  80  (1852);  St.  Anthony  Falls  Water  Power  Co  v.  St.  Paul  Water 
Commrs.,  168  U.  S.  349-358  (1897);  Hardin  v.  Jordan,  140  U.  S.  371  (1891);  Jones 
V,  Soulard,  24  How.  (U.  S.)  41  (i860). 

^  MoUle  Tran^.  Co.  v.  Mobile,  187  U.  S.  479  (1903). 

^  Archer  v.  Greenville  Gravel  Co.,  233  U.  S.  60  (1913);  Barney  v,  Keokuk,  94 
U.  S.  324  (1876).  And  so  of  the  property  in  an  island  in  a  navigable  river  which  at 
times  is  submerged  and  later  reappears,  Widdlcombe  v.  Rosemiller,  1x8  Fed.  295 
(1902);  and  so  of  an  unsurveyed  island,  United  States  9.  Chandler-Dnnbar  Co.,  209 
U.  S.  447  (1908). 

«  Gibbons  9.  Ogden,  9  Wheat.  (U.  S.)  x  (1824);  Passenger  Cases,  7  How.  (U.  S.) 
283  (1849);  Wisconsin  9.  Duluth,  96  U.  S.  379  (1877);  United  States  9.  Rio  Grande, 
etc.  Co.,  X74  U.  S.  690,  708  (1899);  Philadelphia  Co.  9.  Stimaon,  223  U.  S.  6oS»  <Si34* 

63s  (191a). 

«  Soanton  9.  Wheder,  57  Fed.  803  (X893). 
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making  harbor  lines,  authoriziDg  bridges,  requiring  signals,  and 
enforcing  pilotage  regulations,  are  valid  *^  until  superseded  by 
federal  regulations.**  The  Congressional  control  of  navigable 
streams  does  not  exclude  the  power  of  the  states  to  authorize  the 
construction  and  maintenance  of  improvements  which  do  not  in- 
terfere either  with  navigation  or  with  the  improvements  or  control 
of  the  Federal  Government.*®  So  a  state  can  construct  a  canal 
through  dry  land,  or  canalize  a  non-navigable  stream,  or  improve 
a  navigable  stream,  or,  as  in  the  case  of  the  Erie  Canal,  construct 
one  canal  which  combines  all  of  these  features.  But  if  such  canal 
should  connect  with  navigable  waters  of  the  United  States,  it 
thereby  becomes  itself  a  navigable  water  of  the  United  States.*® 
So,  a  state  canal  which,  by  connecting  with  a  railway,  is  a  link 
in  a  through  line  of  interstate  commerce,  is  subject  to  federal 
regulation.  The  Interstate  Commerce  Act"  authorizes  the  In- 
terstate Commerce  Commission  to  establish  such  through  routes, 
and  adds,  "Any  transportation  by  water  aflFected  by  this  Act  shall 
be  subject  to  the  laws  and  regulations  applicable  to  transportation 
by  water."  *^ 

Concurrent  improvements  of  the  same  stream  may  be  made  by 
the  two  governments  or  by  one  government,  the  other  contribut- 
ing to  the  cost.  In  the  early  days  the  Federal  Government  often 
contributed  money  or  land  grants  to  aid  in  meeting  the  cost  of 
canals  built  or  authorized  by  some  one  of  the  states.  Thus  it  con- 
tributed money  to  the  construction  of  the  Louisville  Canal  aroxmd 
the  falls  in  the  Ohio,  and  made  a  land  grant  to  help  Illinois  build 
the  Illinois  and  Michigan  Canal,  which,  as  finally  constructed,  ex- 
tended from  Lake  Michigan  at  Chicago  one  hundred  miles  west 
to  La  Salle,  Illinois,  at  the  head  of  steamboat  navigation  on  the 
Illinois  River.  Still  later,  when  the  State  by  its  agency,  the  Sani- 
tary District  of  Chicago,  built  the  great  Sanitary  and  Ship  Canal 

"  Ex  parU  McNid,  13  Wall.  (U.  S.)  236  (1871);  Escanaba  Co.  v.  Chicago,  107 
U.  S.  678  (1882). 

«  Gibbons  v.  Ogden,  9  Wheat.  (U.  S.)  x  (1824);  Spraigue  v.  Thompson,  118  U.  S. 
90  (1886),  reversing  69  Ga.  409  (1882). 

•  Withers  v,  Buckley,  20  How.  (U.  S.)  84  (1857). 

"•  Huse  9.  Glover,  15  Fed.  292  (1883),  119  U.  S.  543  (x886);  Sands  v.  Manistee 
River  Improvement  Co.,  123  U.  S.  288  (1887). 

*>  Sec.  15,  24  Stat,  at  L.  384,  as  amended  by  34  Stat,  at  L.  589,  36  Stat,  at  L. 

552. 

«  4  Fed.  Stat.  Ann.,  2  ed.,  p.  469- 
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extending  thirty-one  miles  between  Lake  Michigan  and  the  Des< 
Plaines  River  and  costing  more  than  $50,000,000,  the  Federal 
Government  contributed  by  consenting  that  the  waters  of  Lake 
Michigan  be  turned  into  it  through  the  Chicago  River,  upon 
the  improvement  of  which  the  Federal  Government  had  expended 
about  $15,000,000.  The  dty  also  had  expended  large  sums  on  the- 
Chicago  River.^ 

This  close  co-operation  between  the  states  and  the  Federal  Gov- 
enmient  emphasizes  the  anomalous  legal  situation,  wherein  the 
state  and  f^eral  courts  are  competent  to  take  opposite  views 
Gonceming  the  navigability  of  a  given  stream,  which  both  govern- 
ments may  have  joined  in  improving.  The  reason  for  the  atti- 
tude of  some  of  the  state  courts  is  to  be  found  primarily  in  their 
adjudications  of  title.  Title  to  submerged  land  is,  as  we  have 
seen,  solely  determined  by  state  law.  Decisions  upon  such  titles 
frequently  pass  tumecessarily  upon  navigability.  This  was  so  in 
the  first  group  of  Illinois  cases  dted  above  ^  and  in  Palmer  v. 
MuUigan,^  wherein  Chancellor  Kent  ntiingled  in  his  decision  and  in 
effect  confused  questions  as  to  the  title  of  nontidal  stream  beds 
with  those  concerning  the  navigability  of  those  streams.    The 

■■  20  Opinions  Atty.  Gek.  xoi  (zSqz);  Teoo^v.  United  States,  248  U.  S.  121 
(1918). 

In  1908  Illinois  adopted  an  amendment  to  her  constitution,  authorizing  the  legis- 
lature to  provide  for  the  construction  of  a  deep  waterway  from  Lockport  on  the  Des 
Plaines  and  Sanitary  and  Ship  Canal  (which  meige  at  that  point)  to  Utica  on  the 
Illinois  River  70  miles  west,  and  to  issue  $20,000,000  of  state  bonds  to  provide  funds  • 
for  the  cost  (III.  L.  1907-8,  p.  102). 

The  necessary  legislation  was  enacted  (III.  L.  19x5,  pp.  18-35,  &Q<i  lu.-  L-  X9i9» 
pp.  977-990);  Congress  enacted  co-opeiative  legislatioQ  (36  Siat.  at  L.,  part  i, 
pp.  659-661),  and  the  improvement  of  the  Des  Plaines  is  in  progress. 

••  See  note  3,  supra. 

"  3  Caines  (N.  Y.),  307  (1805).  By  the  conunon  law,  the  title  to  lands  bounded 
vpon  non-tidal  streams  extended  to  the  middle  thread  (Hale,  De  Juke  Masis,  c.  i), 
and  by  a  body  of  dedsicms  following  Chancellor  Kent's  judgment  in  Palmer  v.  Mulli- 
gan, supra,  such  streams  were  also  held  non-navigable;  and  the  result  has  been  a  tend- 
ency to  confuse  the  one  subject,  land-title,  with  the  other,  navigation. 

Mr.  Famham,  in  his  chapter  III,  has  assembled  the  decisions  showing  that  in  for- 
mulating this  tide-water  test,  In  that  case.  Chancellor  Kent  committed  one  of  his 
very  few  errors:  that  the  question  was  one  of  title  and  not  one  of  navigation.  That 
case  was  decided  in  1805,  and  Kent  repeated  the  rule  in  his  lectures,  first  published  as 
Commentaries  in  1826.  It  was  adopted  by  Mr.  Angell  in  his  work  on  Water  Courses 
(first  published  in  1824),  in  which  he  endeavored  to  make  a  distinction  between  navi- 
gable streams  and  boatable  streams. 
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courts  have  conceived  themselves  bound  by  these  prior  cases  which 
seemed,  from  their  language,  to  have  settled  that  certain  streams 
were  unnavigable. 

In  the  contest  between  the  riparian  owner  who  wishes  to  dam 
and  the  navigator  who  wishes  a  free  channel,  the  court  which  em- 
phasizes riparian  rights  tends  unconsciously  to  interpret  facts, 
weigh  evidence,  and  resolve  incidental  questions,  all  favorably  to 
the  riparian  right;  and  vice  versa. 

So  in  the  Des  Plaines  River  Cases  the  Illinois  court,  adopting  the 
view  of  experts  for  the  defense,  emphasized  the  admitted  difficul- 
tly of  navigation,  especially  two  shallows  occupying  less  than  two 
miles  in  length,  the  lack  of  water  for  half  the  year,  and  the  absence 
of  navigation  for  nearly  a  century,  and  decided  that  the  Des 
Plaines  had  never  been  navigated  at  all,  by  the  fur  trade  or  any 
other  use.  The  Federal  Court  of  Appeals,  on  the  other  hand,  em- 
phasized the  evidence  that  for  one  hxmdred  ninety  days  out  of  the 
year  gage  readings  proved  that  the  Des  Plaines  had  a  navigable 
depth  of  from  twelve  to  fifteen  inches  (excepting  the  two  shallow 
spots),  and  that  this  is  sufficient  for  navigability;  that  during 
forty-seven  days  of  high  water  each  year  a  boat  drawing  fifteen 
inches  can  pass  from  the  Des  Plaines  to  Lake  Michigan  without 
portage;  that  for  a  varying  period  between  these  extremes  boats 
of  deeper  draft  can  navigate  the  Des  Plaines;  and  that  this  was  done 
for  more  than  a  century  by  the  fur  traders.  The  federal  court 
enimierates  fourteen  recorded  voyages.  Of  these,  nine  were  in 
evidence  before  the  state  court  but  three  only  were  considered  to 
be  "well  authenticated  voyages"  of  the  Des  Plaines,**  by  the  state 
court,  which  also  disregarded  the  evidence  presented  by  a  multi- 
tude of  books  of  travel,  geography,  history,  and  reports  of  surveys 
by  United  States  engineers,  and  reports  by  territorial  governors 
and  other  public  officers.  The  river  had  not  been  navigated  com- 
merdaUy  for  three  quarters  of  a  century,  and  that  was  made  de- 

"*  In  each  of  the  cases  exclusive  proofs  were  introduced  of  use  in  the  fur  trade, 
consisting  of  documents,  official  reports  by  Indian  agents,  by  the  Governor  of  Illinois 
Territory,  Gallatius  Report  on  Means  of  Communication  (1808),  by  United  States 
Surveyor  Hotchins  (1778-1797),  by  Goverjior  St.  Clair  (1790),  by  the  Congressional 
Committee:  H.  R.  iSth  Congress,  2d  Session,  Vol.  I,  ser.  no.  172  (1825),  finding  "un- 
interrupted navigation  from  the  river  into  the  lake";  and  by  reports  of  ten  surveys 
by  the  United  States  Engineers.  A  discussion  of  this  evidence  and  the  legal  questions 
involved  would  require  a  separate  article. 
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cisive.  The  federal  court  found  that  the  parallel  canal  first  dis- 
placed the  river  and  that  a  parallel  railroad  afterwards  displaced 
the  canal;  just  as  did  the  Erie  Canal  and  the  New  York  Central 
Railway  in  the  case  of  the  Mohawk  River.  But  it  decided  that 
though  the  river  was  thus  long  disused,  the  public  right  inhered.'^ 
In  brief,  each  court  decided  the  incidental  questions  in  accordance 
with  its  tendency  on  the  main  question.** 

These  conflicting  standards  of  navigability  recall  the  period 
when  railroads  in  different  states  were  built  of  different  widths. 
They  prevent  the  development  of  commerce.  A  imifonn  standard 
is  necessary,  and  this  can  be  most  certainly  obtained  by  action  of 
the  Federal  Government,  establishing  the  federal  standard.  All  the 
navigable  streams  of  the  coimtry  have  now  been  declared  by  Con- 
gress to  be  navigable  waters  of  the  United  States.  But  if  the 
courts  of  different  states  may  determine  in  conflicting  judgments, 
some  that  the  Mississippi  is  and  some  that  it  is  not  navigable, 
each  according  to  some  standard  of  its  own,  and  those  judgments 
are  respected  as  final  and  not  reviewable  by  the  Supreme  Court  of 
the  United  States,  the  confusion  will  continue.  The  question  of 
navigability,  at  least  for  the  purpose  of  determining  what  are 
*' navigable  waters  of  the  United  States,'*  should  not  be  left  to 
final  determination  by  local  or  state  courts.  This  development  of 
the  law  is  much  needed  but  not  yet  accomplished,  as  the  first  of  the 
Des  Plaines  River  Cases  shows.  There  the  Supreme  Court  of  the 
United  States*^  accepted  as  final  and  unreviewable  the  decision 
of  the  state  court  that  the  Des  Plaines  was  not  a  navigable  stream, 
as  amounting  to  a  conclusive  determination  of  the  question,  ^^  Was 
it  a  navigable  water  of  the  United  States?  " 

But  the  United  States  was  not  a  party  to  the  suit  of  the  State; 
the  evidence  in  the  Government's  case  was  much  fuller  than  that 
in  the  State's  case;  and  in  the  Government's  case  the  decision  of  the 


•^  Sec  People  v.  Page,  39  App.  Div.  110, 115,  56  N.  Y.  Supp.  834  (1899). 

**  The  tendency  of  the  state  court  is  exemplified  in  Illinois  v.  New,  280  m.  393, 
400,  117  N.E.  597  (191 7)  (concerning  Thompson  Lake,  a  tributary  of  the  Ulinois 
River),  whece  a  depth  of  three  feet  in  a  state  of  nature  seems  required  to  meet  the 
court's  idea  of  navigability;  and  the  fact  that  the  discharge  of  the  Ship  Canal  has 
added  between  three  and  four  feet  to  depth,  is  disregarded,  and  the  question  deter- 
mined by  the  condition  existing  before  the  alteration. 

•  234  U.  S.  497  (1914). 
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State's  case  is  held  not  to  make  the  matter  res  judicata,  and  not  to 
be  persuasive  against  the  new  finding  of  navigability. 

ni.  The  Source  op  National  Authority,  and  the  Cautious 

AND  Gradual  Exercise  of  Control 

The  grant  of  power  to  Congress  to  regulate  commerce  ^  is  the 
source  of  its  authority  to  regulate  navigation  and  navigable  waters. 
The  Ordinance  of  1787  had  already  ordained  that 

"the  following  .  .  .  shall  be  considered  as  articles  of  compact  between 
the  original  States,  and  the  People  and  States  in  the  said  territory  [north- 
west of  the  Ohio],  and  forever  remain  imalterable,  imless  by  common 
consent,  to  wit;  .  .  .  The  navigable  waters  leading  into  the  Mississippi 
and  St.  Lawrence,  and  the  carrying  places  between  the  same  shall  be 
common  highways,  and  forever  free,  as  well  to  the  inhabitants  of  the  said 
territory,  as  to  the  citizens  of  the  United  States,"  etc^ 

By  Act  of  August  7,  1789,  the  first  Congress  continued  this  or- 
dinance in  effect." 

The  final  decision  in  the  Des  Plaines  River  Cases  is  notable  for 
its  holding  that  this  provision  of  the  Ordinance  is  still  in  force, 
''being  analogous  in  this  respect  to  legislation  enacted  under  the 
exclusive  power  of  Congress  to  regulate  commerce  with  the  Indian 
tribes."  « 

By  Act  of  May  18,  1796,^  Congress  enacted  that  ''all  navigable 
rivers,  within  the  territory  to  be  disposed  of  by  virtue  of  this  act, 
shall  be  deemed  to  be,  and  remain  public  highways."  This  was 
generalized  and  made  part  of  the  Revised  Statutes  of  the  United 
States.*^ 

^  United  States  Const.,  Art.  I,  §  8,  d.  3. 

^  U.  S.  Rev.  Stat.,  2  ed.,  15-16,  §  14. 

"  I  Stat,  at  L.  50-53. 

**  Per  Pitney,  J.,  41  Sup.  Ct.  Rep.  409, 412  (1921).  An  analysis  of  the  conflicting 
decisions  on  the  Ordinance,  or  on  its  navigation  clause  alone,  would  require  a  separate 
artide. 

•*  I  Stat,  at  L.  468,  §  9. 

**  U.  S.  Rev.  Stat.,  §  2476.  This  provision  as  to  navigable  rivers  is  repeated  in 
the  Act  of  March  3, 1803,  for  disposal  of  the  lands  of  the  United  States  south  of  the 
State  of  Tennessee,  2  Stat,  at  L.,  ch.  27,  pp.  229,  235,  §  17,  and  by  the  Act  of  March 
26,  z8q4,  for  the  disposal  of  the  public  lands  in  the  Indiana  Territory,  2  Stat,  at  L., 
ch-  35*  P*  ^79»  (  ^»  ^^  ^^  several  of  the  Acts  for  admitting  states  to  the  Union.  Act 
of  March  2,  1819,  for  the  admission  of  Alabama,  3  Stat,  at  L.,  ch.  47,  {  6,  p.  493, 
interpreted  in  Pollard  «.  Hagan,3  How.  (U.  S.)  212  (1845);  Act  of  Feb.  14, 1859,  for 
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Among  the  earlier  federal  cases  there  is  a  marked  tendency  to 
avoid  an  exercise  of  jurisdiction  which  would  interfere  with  the 
authority  of  the  state.  Chief  Justice  Marshall  set  the  example  in 
Wilson  V.  Blackbird  Creek  Marsh  Co.^  A  Delaware  statute  au- 
thorized a  dam  across  a  little-used  but  actually  navigable  tidal 
stream.  The  dam,  by  reclaiming  marsh  land,  increased  the  value 
of  the  riparian  property,  and  was  said  to  improve  the  health  of 
the  community.  A  sloop  seeking  to  navigate  this  creek  injured 
the  dam,  and  its  owner  was  held  liable  by  the  state  court.  The 
federal  court  refused  to  disturb  the  judgment,  on  the  groimd  that 
since  the  whole  subject  matter  was  within  the  domain  of  Congress, 
it  alone  had  the  power  to  object  to  obstructions  which  a  state  au- 
thorized. While  Congress  did  not  act,  the  state  might  validly 
act,  and  obstructions  authorized  by  it  would  not  be  interfered  with 
by  the  federal  courts. 

In  1851,  in  State  of  Pennsylvania  v.  Wheeling  Bridge  Company ^^^ 
the  court  held  that  Congress  had  acted 

"by  licensing  vessels,  establishing  ports  of  entry  [along  the  Ohio  River], 
and  imposing  duties  upon  masters  and  other  officers  of  boats;  .  .  .  and 
they  [Congress]  have  expressly  sanctioned  the  compact  made  by  y\!^ 
ginia  with  Kentucky  at  the  time  of  its  admission  into  the  Union  [that  the] 
use  and  navigation  of  the  River  Ohio  .  .  .  shall  be  free  and  common  to 
the  citizens  of  the  United  States  .  .  .  This  compact,  by  the  sanction  of 
Congress,  has  become  a  law  of  the  Union.  What  fiirther  legislation  can 
be  desired  for  judicial  action?"" 

admission  of  Oregon,  xi  Stat,  at  L.,  ch.  33,  p.  383,  interpreted  in  WiUamette  Iron 
Bridge  Co. ».  Hatch,  19  Fed.  347  (1884),  125  U.  S.  i  (1887). 

•  2  Pet.  (U.  S.)  245  (1829).  «  13  How.  (U.  S.)  518,  565,  566  (1851). 

"  Congressional  action  was  shown  by  appropriations  by  twelve  acts  of  Congress 
for  improving  the  Ohio  (4  Stat,  at  L.  32),  by  the  government  ownership  of  shares  in 
the  Louisville  and  Portland  Canal  Co.,  which  built  a  canal  around  the  falls  of  the 
Ohio  (4  Stat,  at  L.  162, 353),  and  by  surveys  of  the  river  by  the  national  government 
in  1843  and  1845.  (SeeU.  S.  Engineers  Reports  for  1882,  pp.  1881-1S87,  Part  IT.) 
McLean,  J.,  referred  to  these  in  bulk,  saying:  "Appropriations  by  Congress  have  been 
frequently  made,  to  remove  obstructions  to  navigation  from  its  channel"  13  How^ 
(U.  S.)  S18,  561  (1851). 

After  the  bridge  was  decided  to  be  unlawful.  Congress  passed  an  act  authorising 
the  bridge;  and  it  was  decided  that  although  the  bridge  did  impede  navigation,  it 
was  a  valid  exercise  of  congressional  power*  which  included  "  the  power  to  determine 
what  shall  or  shall  not  be  deemed,  in  the  judgment  of  law.  an  obstruction  of  naviga- 
tion" 18  How.  (U.  S.)  421  Ct8ss).  This  has  been  followed  ever  since.  The  Clinton 
Bridge,  10  Wall.  (U.  S.)  454  C1870). 
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Gradually  Congress  exercised  its  power.  First  came  harbor 
billSy  then  river  and  harbor  appropriations.  Interspersed  with 
these  were  special  acts,  and  sections  buried  in  the  heart  of  appro- 
priation acts,*®  authorizing  particular  works,  and  a  great  variety 
of  more  or  less  public  enterprises.  Then  came  the  slow  realization 
that  definite  and  uniform  rules  and  standards  should  be  applied, 
and  general  legislation  followed. 

In  recent  years  Congress  has  passed  several  acts  evincing  a 
growing  tendency  to  protect  the  navigable  waters  of  the  United 
States.    The  following  are  of  especial  interest: 

Act  of  1880;  for  the  removal  of  obstructions,  such  as  simken 
craft,  at  the  expense  (i)  of  the  owners  thereof,  or  (2)  of  the  United 
States; ^® 

Act  of  1884;  for  the  construction  of  aids  to  navigation  at  points 
of  bridge  construction,  as  specified  by  the  Secretary  of  War;  " 

Act  of  1888;  for  the  alteration  of  bridges  as  specified  by  the 
Secretary  of  War,  so  as  to  render  navigation  "free,  easy  and  un- 
obstructed/' and  for  the  insertion  of  fish-ways  in  dams;  ^ 

Act  of  i8go;  requiring  permission  by  the  Secretary  of  War  for 
building  structures  in,  or  altering  channels  of,  navigable  waters, 
and  making  it  unlawful  thereafter  to  commence  such  constructions 
under  any  act  of  state  legislation  until  the  location  and  plan  of 
same  shall  have  been  approved  by  him  (with  exception  for  bridges 
theretofore  duly  authorized  by  law) ;  ^ 

Act  of  j8q2;  extending  the  prohibition  of  the  Act  of  1890  against 
alterations  of  channels,  so  as  to  apply  to  ports,  harbors,  etc.^^ 

And  by  the  important  Act  of  1899  it  was  provided  ^  that 

"It  shall  not  be  lawful  to  construct  or  commence  the  construction  of 
any  bridge,  dam,  dike  or  causeway  over  or  in  any  port,  roadstead,  haven, 
harbor,  canal,  navigable  river,  or  other  navigable  water  of  the  United 
States  until  the  consent  of  Congress  .  •  .  shall  have  been  obtained,  •  .  . 

**  Such,  for  example,  as  sections  6  and  7  of  the  General  Post-office  Appropriation 
Act  of  1853,  legalizing  the  Wheeling  Bridge;  Act  of  August  31, 1852,  §§6,  7;  10  Stat. 
AT  L.  112,  quoted  in  z8  How.  (U.  S.)  431, 426  (1855). 

'•  21  Stat,  at  L.  197,  §  4  (June  14, 1880). 

«  23  Stat,  at  L.  148,  §  8  (July  s,  1884). 

»  2$  Stat,  at  L.  424-425,  {§  9-13  (Aug.  17,  z888). 

^  26  Stat,  at  L.  454>  §  7  (Sept.  19, 1890). 

'*  27  Stat,  at  L.  no,  §  7  (July  13, 1892). 

*"  30  Stat,  at  L.  1151,  S  9  (March  3, 1899). 
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until  the  plans  for  the  same  shall  have  been  submitted  to  and  approved 
by  the  Chief  of  Engineers  and  by  the  Secretary  of  War:  Pratdded^  That 
such  structures  may  be  built  under  authority  of  the  legislature  of  a  State 
across  rivers  and  other  waterwa3rs  the  navigable  portions  of  which  lie 
wholly  within  the  limits  of  a  single  State,  provided  the  location  and  plans 
thereof  are  submitted  to  and  approved  by  the  Chief  of  Engineers  and  by 
the  Secretary  of  War  before  construction  is  commenced:  And  provided 
further y  That  when  plans  for  any  bridge  or  other  structiu-e  have  been  ap- 
proved ...  it  shall  not  be  lawful  to  deviate  from  such  plans  either  be- 
fore or  after  completion  of  the  structure  imless  the  modification  of  said 
plans  has  previously  been  submitted  to  and  received  the  approval  of  the 
Chief  of  Engineers  and  of  the  Secretary  of  War." 

The  next  section  ^^  sweepingly  prohibits  any  obstruction  "to 
the  navigable  capacity  of  any  of  the  waters  of  the  United  States^^  not 
affirmatively  authorized  by  Congress,  or  any  alteration  of  a  channel 
unless  recommended  by  the  Chief  of  Engineers  and  authorized  by 
the  Secretary  of  War  before  the  work  is  begun.  This,  it  was  de- 
cided, in  United  States  v.  Rio  Grande  Irrigation  Company  ^^  protects 
a  stream  from  any  interference  which  would  diminish  the  capacity 
of  the  navigable  portions,  though  that  interference  be  by  irriga- 
tion works  authorized  by  the  state  in  the  non-navigable  portions 
of  the  stream  several  himdred  miles  from  the  navigable  part. 
The  New  Mexico  court  had  held  that  since  the  navigable  portion 
within  the  territory  was  relatively  short  and  far  removed  firom  the 
improvements,  and  since  the  interests  of  navigation  involved  were 
relatively  small  while  those  of  agriculture,  to  be  promoted  by  irri- 
gation, were  large,  the  improvements  were  lawful  even  though 
they  did  diminish  the  volumie  of  the  stream.  The  Supreme  Court 
of  the  United  States  held  that  these  were  questions  exclusively  for 
Congress,  saying :  ^* 

^'Evidently  Congress,  perceiving  that  the  time  had  come  when  the  grow- 
ing interests  of  commerce  required  that  the  navigable  waters  of  the 
United  States  should  be  subjected  to  the  direct  control  of  the  National 
Government,  and  that  nothing  should  be  done  by  any  State  tending  to 
destroy  that  navigability  without  the  explicit  assent  of  the  National 
Government,  enacted  the  statute  in  question." 

'•  30  Stat,  at  L.  1151,  §  10. 

^  174  U.  S.  690  (1899),  reversing  9  N.  Mez.  292,  51  Pac.  674  (z898)« 

»•  Ib.y  X74  U.  S.  690,  708  (1899). 
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The  Act  of  Congress  of  June  21, 1906,^*  entitled  "An  Act  to  regu- 
late the  construction  of  dams  across  navigable  waters,"  still  more 
explicitly  asserts  the  federal  authority.   It  provides, 

''  that  when,  hereafter,  authority  is  granted  by  Congress  to  any  persons  to 
construct  and  mam  tain  a  dam  for  water  power  .  .  .  across  any  of  the 
navigable  waters  of  the  United  States,  such  dams  shall  not  he  buiU  or 
commenced  until  the  plans  and  specifications  for  its  construction,  .  .  • 
and  such  map  of  the  proposed  location  as  may  be  required  for  a  full  un- 
derstanding of  the  subject,  have  been  submitted  to  the  Secretary  of  War 
and  Chief  of  Engineers  for  their  approval,  or  until  they  shall  have  ap- 
proved such  plans  and  specifications  and  the  location  of  such  dam  and 
accessory  works,"  etc. 

Many  previous  decisions  were  rendered  inapplicable  by  these 
provisions. 

The  Acts  of  1899  and  1906  were  drafted  by  Hon.  Theodore  E. 
Burton  of  Ohio,  long  the  efficient  chairman  of  the  River  and 
Harbor  Committee  of  the  House,  and  an  eminent  lawyer.  They 
were  early  expressions  of  the  movement  for  conservation  of  natural 
resources  which  later  received  fuller  expression  in  the  measures  for 
flood  control,  improvement  of  navigation,  and  water-power  regu- 
lation. 

But  the  Act  of  1899  does  not  entirely  supersede  state  authority. 
Where  the  navigable  portion  lies  wholly  in  one  state,  concurrent 
assent  of  the  state  legislature  is  provided  for;  and  the  permit  of  the 
Secretary  of  War  alone  is  not  sufficient  to  authorize  the  licensee  to 
disregard  the  laws  of  the  state  or  ordinances  of  its  municipality.^ 
This  makes  the  consent  of  the  state  legislature  a  federal  pre- 
requisite, and  in  effect  appoints  the  state  legislature  a  federal  agency 
to  assist  in  protecting  the  interests  of  the  nation. 

IV.  Remedies  of  a  State  for  Breaches  of  Federal  Laws 

A  peculiar  interest  attaches  to  the  question  of  a  state's  remedy 
for  breaches  of  federal  laws,  because  of  the  concurrent  jurisdiction 
granted  to  enforce  prohibition  by  Section  2  of  the  Eighteenth 

'»  34  Stat,  at  L.  386. 

M  Cmnmings  «.  Chicago,  x88  U.  S.  410  (1903);  Montgomery  v.  Portland,  190  U.  S. 
89  (1903);  Cobb  V.  Lincoln  Park,  302  HI.  427, 67  N.  E.  5  (1903);  Minnesota  Canal  & 
Power  Co. ».  Pratt,  loi  Minn.  197,  iia  N.  W.  395  (1907);  Hubbard  p.  Fort,  188  Fed. 
987  (191Z);  Wilson  9.  Hudson  Water  Co.,  76  N.  J.  £q.  5431  7^  Atl.  560  (19x0). 
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Amendment  and  the  many  unsolved  problems  arising  therefrom. 
A  problem  somewhat  similar  was  raised  in  the  Des  Plaines  River 
Cases  by  the  suit  of  the  State  of  Illinois. 

The  navigable  portion  of  the  Des  Plaines  is  wholly  in  Illinois, 
and  under  Section  9  of  the  Act  of  Congress  of  1899,  ^  ^^  ^^  ^ 
navigable  stream,  the  consent  of  the  state  legislature  was  neces- 
sary in  order  to  dam  it.  The  defendant  began  damming  the  stream 
with  no  permit  from  either  government;  whereupon  the  suit  by 
the  state  and  that  by  the  United  States  were  successively  filed. 

The  Illinois  courts  found  the  Des  Plaines  River  non-navigable 
in  its  natural  condition,  sustained  the  demurrer  to  the  claim  of 
artificial  navigability,  and  dismissed  the  information.  The  State 
thereupon  sued  out  a  writ  of  error  from  the  Federal  Supreme  Court 
and  there  insisted  that  its  claim  that  the  river  was  a  navigable 
water  of  the  United  States  such  as  to  entitle  the  State  to  succeed  in 
its  siut,  was  not  concluded^by  the  finding  and  judgment  of  the  State 
courts.  The  State  further  contended  that  on  the  question  whether 
permanent  alterations  of  the  river  and  the  addition  of  water  from 
Lake  Michigan  made  it  navigable,  there  had  been  no  finding  of 
fact  in  the  Illinois  courts  but  a  decree  sustaining  a  demurrer  upon 
a  question  of  law.  The  Supreme  Court  dismissed  the  writ  of  error. 
One  reason  suggested  by  Chief  Justice  White,  at  the  argument, 
was  that  the  State  was  bound  by  the  decision  of  its  own  courts. 
But  this  contention  is  met  by  the  decisions  in  New  Jersey  v.  Yardy^ 
and  Alabama  v.  Schmidt ^^  to  the  effect  that  a  state  may  assert  a 
right  in  its  own  courts  under  federal  laws,  and  may  maintain  a 
writ  of  error  in  the  Supreme  Court  of  the  United  States  to  review 
a  judgment  adverse  to  such  dann.  During  the  argument  of  the 
State's  writ  of  error  the  court  ascertained  that  the  Federal  Govern- 
ment was  maintaining  a  distinct  but  similar  suit  against  the  same 
dam;  and  this  may  have  had  some  influence  in  leading  the  court 
to  avoid  a  detennination  on  the  merits  in  the  State's  case. 

In  its  decision  on  the  State's  writ  of  error  the  Supreme  Court 
held  that  ^'the  State  is  not  the  instrument  through  which  the 
jurisdiction  can  be  exercised."  ^  Underlsdng  this  seems  to  be  the 
Idea  that  the  state  and  federal  governments  may  each  enforce  its 

n  95  U.  S.  104  (1877). 

■•  232  U.  S.  168  (1914). 

*  lUinois  V.  Economy  Power  Co.,  334  U.  S.  497,  524  (19x4). 
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own  laws  in  its  own  courts,  and  must  confine  itself  to  its  own 
remedies  in  its  own  courts,  or  at  any  rate  that  a  state  must  do  so. 
But  that  method  of  dealing  with  the  problem  is  not  comdndng. 
The  United  States  rightfully  can  sue  in  the  state  courts,  and  upon 
occasion  has  maintained  suit  in  the  state  courts  and  invoked  state 
and  local  laws  and  remedies  to  protect  its  interests,  and  has  been 
sustained  in  so  doing,  not  because  of  any  pre-eminence,  but  be- 
cause it  is  a  body  politic  and  property  owner  and  may  rightfully 
exercise  the  same  rights  and  pursue  the  same  remedies  as  any  other 
body  politic  or  property  owner.®*  So  the  acts  of  Congress  are  the 
law  of  the  land,  and  except  as  otherwise  provided  are  enforceable 
in  the  state  courts  and  by  the  states.^  And  they  are  also  laws  of 
the  United  StateSi  the  enforcement  of  which  involves  federal 
questions,  so  that  the  denial  of  a  right  claimed  imder  such  acts 
presents  a  question  for  review  in  the  Supreme  Court  of  the  United 
States.^® 

The  Act  of  Congress  of  March  3,  1899,  gives  each  state  a  special 
interest  in  streams  whose  navigable  portions  lie  wholly  in  that 
state.  This  interest  it  holds  as  parens  patriae  for  all  its  people.®^ 
In  giving  this  special  interest.  Congress  was  giving  efifect  to  the 
principle  of  public  policy  which  Chief  Justice  Marshall  had  for- 
mulated in  the  Blackbird  Creek  case.  The  state  is  made  more  than 
a  federal  agent.  Its  permit  is  a  federal  prerequisite  to  damming  a 
water  navigable  wholly  within  its  boundaries.  It  has  power  under 
the  acts  of  Congress  to  give  or  withhold  the  permit,  and  to  sue  the 
wrongdoer  who  dams  without  a  permit;  and  the  existence  or  non- 
existence of  the  permit,  and  of  the  necessity  for  a  pemwt,  are  federal 
questions.^  And  since  the  state  has  a  power  conferred  by  federal  law 
and  enforceable  in  a  federal  court,  it  may  bring  its  suit  there,  as 
Pennsylvania  did  to  enjoin  the  construction  of  the  Wheeling  Bridge 
before  the  Act  was  passed.®'    And  as  it  can  maintain  a  federal  suit, 

•*  Cotton  V.  United  Stetes,  11  How.  (U.  S.)  229  (1850);  United  Sutes  r.  Graflf,  67 
Barb.  (N.  Y.)  304  (1875);  United  States  v,  Davy,  Brayt.  (Vt.)  146  (1820);  United 
States  V.  Noyes,  4  Conn.  340  (1822);  United  States  v.  Smith,  7  La.  Ann.  185  (1852). 

*  Second  Employers'  Liability  Cases,  223  U.  S.  i,  55-59  (191 1). 

••  Sec  U.  S.  Rev.  Stat.,  {  709;  Fed.  JuDiaAL  Code,  §  237;  Defiance  Water  Co. 
V.  Defiance,  191  U.  S.  184  (1903). 

^  Kansas  p.  Colorado,  185  U.  S.  125  (1902). 

"  United  States  v.  Bellingham  Bay  Boom  Co.,  176  U.  S.  2x1  (1900). 

•»  State  of  Pennsylvania  v.  Wheeling  Bridge  Co.,  13  How.  (U.  S.)  518  (1851). 
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90  it  would  seem  it  should  be  allowed  to  maintain  a  writ  of  error  in 
the  Supreme  Court  of  the  United  States  to  review  the  judgment  of 
a  state  court  which  denies  such  claim  under  a  federal  law.  Such  a 
writ  of  error  by  a  state  was  upheld  in  the  two  cases  mentioned 
above.*® 

In  the  Wheeling  Bridge  case,"^  the  standing  of  Pennsylvania  to 
maintain  its  suit  was  upheld  in  part  because  of  the  investment  by 
the  state  of  some  thirty  millions  of  dbllars  in  canals  which  connected 
directly  or  indirectly  with  the  Ohio  River.  By  the  same  token, 
Illinois  should  have  succeeded  in  its  Des  Phines  River  case,  for 
through  its  public  agency,  the  Sanitary  District  of  Chicago,  it  had 
invested  over  $50,000,000,  at  the  time  of  beginning  suit,  in  the 
Sanitary  and  Ship  Canal  which  connected  directly  with  the  Des 
Plaines  River;  it  had  directly  expended  $8,000,000  on  the  Illinois 
and  Michigan  Canal  which  connected  with  the  Des  Plaines;  and 
its  leading  municipality  had  expended  other  large  sums  in  improv- 
ing the  Chicago  River,  which  was  connected  by  both  these  canals 
with  the  Des  Plaines  River.  And  by  Act  of  March  3,  1899  (the 
same  Act  which  inaugurated  the  new  policy).  Congress  itself  ap- 
propriated $30,000  for  a  survey  and  estimate  of  the  cost  of  improv- 
ing the  Upper  Illinois  and  Lower  Des  Plaines ;  ^  this  was  repeated  ** 
by  Act  of  June  6, 1900;  and  by  Act  of  June  13, 1902,  $200,000  more 
was  appropriated  for  the  same  purpose.^  By  Act  of  June  25, 1910, 
$1,000,000  was  appropriated  for  improvement  of  the  Des  Plaines,^ 
subject  to  provisions  for  state  co-operation.  No  valid  distinction 
as  to  interest  or  investment  seems  practicable  between  the  Des 
Plaines  River  case  and  the  Wheeling  Bridge  case. 

In  Missouri  v.  Illinois  and  Sanitary  District  of  Chicago,^  the 
court  recognized  the  right  of  a  state  to  act  for  all  its  citizens  in 
seeking  to  prevent  the  pollution  of  a  navigable  water  of  the  United 
States.  In  that  case  the  State  of  Missouri  filed  a  bill  alleging  that 
Illinois  and  its  public  corporation,  the  Sanitary  District,  ^'acting 
as  a  governmental  agency  of  said  State,"  had  constructed  a  channel 
connecting  Lake  Michigan  and  the  Chicago  River  with  the  Des 
Plaines,  and  so  indirectly  the  Illinois  and  Mississippi  Rivers,  and 

M  See  notes  81  and  82,  supra,  ^  See  note  89,  supra. 

"  30  Stat,  at  L.  1x46.  "  31  Stat,  at  L.  580. 

••  3a  Stat,  at  L.  364.  "  36  Stat,  at  L.  659. 
**  180  U.  S.  ao8  (zQoz). 
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was  about  to  discharge  sewage  greatly  diluted  with  water  of  Lake 
Michigan,  through  this  channel  and  these  rivers  into  the  Mississippi, 
to  the  injury  to  the  health  and  commercial  prosperity  of  the  citizens 
of  Missouri.  Illinois  and  the  Sanitary  District  demurred  for  want 
of  jurisdiction.  The  court,  speaking  by  Mr.  Justice  Shiras,  said,^^ 
''But  it  must  surely  be  conceded  that,  if  the  health  and  comfort 
of  the  inhabitants  of  a  State  are  threatened,  the  State  is  the  proper 
party  to  represent  and  defend  them."  And  later  in  a  final  hearing 
upon  the  merits,  the  same  court,  speaking  by  Mr.  Justice  Holmes, 
said,'*  "  It  is  decided  that  a  case  such  as  is  made  by  the  bill  may 
be  a  groimd  of  relief";  —  but  a  review  of  the  evidence  led  to  the 
decision  that  the  bill  was  not  proved,  and  ought  to  be  dismissed 
without  prejudice. 

In  Georgia  v.  Tennessee  Copper  Co.j^  as  well  as  in  the  cases  by 
Missouri,  Kansas,  and  Pennsylvania,^^  the  court  recognized  the 
standing  of  the  state  to  claim  a  federal  remedy,  and  the  juris- 
diction of  the  court  to  provide  it.  The  Act  of  1899,  which  gave 
the  state  additional  recognition,  can  hardly  have  taken  that 
standing  away. 

Those  suits  were  originally  brought  in  the  Supreme  Court  and 
hence  there  was  no  court  below  and  no  finding  below.  But  in 
the  Des  Plaines  River  case,  although  there  was  a  finding  by  the 
state  court,  that  according  to  its  standards  the  river  was  not  a 
"navigable  stream,"  stiQ  there  was  no  finding  of  fact  by  the  state 
tourt  upon  the  other  question,  ''Is  it  a  navigable  water  of  the 
United  States?  "  The  State,  by  its  governor  and  attorney  general, 
pursuant  to  the  statute  of  the  State,  averred  in  its  suit  that  Con- 
gress by  the  Acts  of  1899,  1900,  1902,  and  1910,  the  last  of  which 
appropriated  $1,000,000  for  the  improvement  of  the  Des  Plaines, 
had  said  in  eflFect,  "the  Des  Plaines  is  a  navigable  water  of  the 
United  States,"  and  that  this  inured  to  the  benefit  of  the  State. 
The  state  court,  it  contended,  might  find  or  decide  that  the  Des 
Plaines  was  not  a  "navigable  stream,''  but  Congress  had  effect- 
ually  impressed  upon  it  the  character  of  a  ''navigable  water  of  the 
United  States." 


•*  180  U.  S.  341. 

**  200  U.  S.  49<^,  530  (i9o6)« 

••  206  U.  S.  230  (1907). 

>M  See  respectively  notes  96,  g8»  87,  and  8gb  M#f& 
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"Navigable  stream"  (by  Illinois  standard,  judicial  or  other), 
and  "navigable  water  of  the  United  States,"  are  not  identical 
terms.  The  latter  is  the  creation  of  Congress;  and  the  final  deter- 
mination whether  a  stream  for  the  improvement  of  which  Congress 
has  appropriated  money  is  or  is  not  navigable  water  of  the  United 
States  must,  ex  necessitate,  when  denied  by  the  state  court,  rest 
with  the  federal  courts,  which  in  turn  will  be  guided  by  the  action 
of  Congress.  These  Acts  of  Congress  having  aflSxed  this  character 
upon  the  stream,  and  its  navigable  portion  being  wholly  in  Illinois, 
section  9  of  the  Act  of  1899  g^ve  the  State  a  special  right  arismg 
imder  the  laws  of  the  United  States,  upon  which  it  should  have 
been  entitled  either  to  maintain  original  suit  in  the  Supreme  Court 
of  the  United  States,  or  —  since  it  had  sued  under  an  act  of  Con- 
gress in  the  state  court  —  to  bring  up  for  review  in  the  United  States 
Supreme  Court  the  denial  of  the  right  it  claimed.  And  on  the 
claun  by  the  state  of  the  right  under  federal  law  to  have  the  stream 
adjudged  a  navigable  water  of  the  United  States  by  reason  of  these 
hnprovements  of  the  navigability  of  the  river  by  the  concurrent 
action  of  the  two  governments,  there  had  been  no  finding  of  fact, 
but  only  a  decree  sustaining  a  demurrer  thereto. 

The  dismissal  of  the  state's  writ  of  error  was  rendered  innocuous 
as  to  this  particular  stream  by  the  subsequent  decree  enjoining  the 
same  dam  in  the  suit  by  the  Federal  Government  itself."^ 

< 

V.    Relation  of  Federal  and  State  Decisions  on 

Same  Res 

The  supremacy  of  the  federal  judgment  in  matters  within  fed- 
eral jurisdiction  has  been  recognized  from  the  beginning.  Though 
an  act  of  Congress  may  give  exclusive  jurisdiction  to  the  federal 
courts  for  the  enforcement  of  a  federal  right,  state  courts  may  in 
the  absence  of  such  provision  exercise  jurisdiction. 

Although  in  the  two  Des  Plaines  River  Cases  diametrically  op- 
posite decisions  were  [rendered  as  to  the  natural  navigability,  in 
actual  fact,  of  one  and  the  same  river,  the  Supreme  Court  of  the 
United  States  following  its  rule  not  to  review  facts,  left  each 
decision  undisturbed. 


"*  Economy  Light  &  Power  Co.  ».  United  States,  256  Fed.  792  (191 9),  aff'd,  41 
Sup.  Ct.  Rep.  409  (1921). 


J 
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That  rule,  while  seemingly  held  to  be  the  result  of  statute,^®* 
has  occasionally  been  departed  from,  and  notably  in  Leovy  v. 
United  States}^  There  Leovy,  the  defendant  below  and  plaintiflF 
in  error  was  a  state  official  who,  in  pursuance  of  a  resolution 
of  the  Police  Jury  directing  such  action,  had  in  1895  built  a 
dam  across  Red  Pass,  which  ''is  not  a  natural  stream,  but  is  in 
the  nature  of  a  crevasse,  caused  by  the  overflow  of  water  from  the 
Mississippi  River."  ^^  "The  crevasse  seems  to  have  been  formed 
some  time  before  the  grant  by  the  United  States  to  Louisiana."  ^®* 

The  Circuit  Court  found  Leovy  guilty  of  violating  the  Act  of 
Congress  of  1890  by  damming  a  navigable  water  of  the  United 
States,  and  imposed  a  fine,  which  judgment  was  affirmed  by  the 
United  States  Circuit  Court  of  Appeals.  The  Supreme  Court 
weighed  the  evidence  and  reversed  this,  saying: 

"Our  conclusion,  upon  the  record  now  before  us,  is  that  Red  Pass,  in  the 
condition  it  was  at  that  time  when  this  dam  was  built,  vxis  not  shown 
hy  adequate  evidence  to  have  been  a  navigable  water  of  the  United  States, 
actually  used  in  interstate  commerce,  and  that  the  court  should  have 
charged  the  jury,  as  requested,  that,  upon  the  whole  evidence  adduced, 
the  defendants  were  entitled  to  a  verdict  of  acquittal."  ' 

This  was  a  weighing  of  the  evidence. 

In  the  Montello  case,^°®  the  court  twice  held  erroneous  the  de- 
cisions below  that  the  Fox  River  in  Wisconsin  was  non-navigable; 
and  in  order  to  reach  that  conclusion  it  not  only  weighed  the  evi- 
dence before  the  court,  but  went  outside  the  record  and  exercised 
the  power  of  an  appellate  court  to  take  judicial  notice  of  what  the 
trial  court  should  itself  have  known  judicially. 

VI.    New  Legislation  —  The  Federal  Water  Power 

Act  of  1920 

The  River  and  Harbor  Appropriations  Act  ^^^  of  191 7  provided 
for  a  Waterways  Commission  to  formulate  plans  for  developing 
water  resources  for  navigation, 


»«  See  Egan  v.  Hart,  188  U.  S.  186  (1897). 

««  177  U.  S.  621  (1900). 

»M  /6.,  627. 

i»  76.,  637. 

>••  II  Wall  (U.  S.)  4"  (1870),  20  WaU.  (U.  S.)  430  (1874). 

^^  40  Stat,  at  L.,  ch.  49,  p.  269  (Aug.  8,  1917). 
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''induding  therdn  the  related  questions  of  iirigatioii,  diainage,  forestry, 
arid  and  swamp  land  redamation,  darification  of  streams,  regulation  of 
flow,  control  of  floods,  utilization  of  water  power,  prevention  of  soO- 
erosion  and  waste,  storage,  and  conservation  of  water  for  agricultural, 
industrial,  munidpal,  and  domestic  uses,  co-operation  of  railways  and 
waterwa3rs,  and  promotion  of  terminal  and  transfer  facilities,  to  secure 
the  necessary  data,  and  to  formulate  and  report  to  Congress,  as  early 
as  practicable,  a  comprehensive  plan  or  plans  for  the  devdopment  of 
waterways  and  the  water  resources  of  the  United  States  for  the  purposes 
of  navigation  and  for  every  useful  purpose." 

That  section  was  repealed  in  1920  by  the  Federal  Water  Power 
Act.^*^®  Section  18  was  all-comprising  in  scope,  but  called  mainly 
for  plans  to  be  reported  and  considered.  The  Act  of  1920  was  more 
limited  in  scope;  but  it  formulates  a  plan  and  puts  it  in  force. 
The  pending  proposal  to  deliver  Musde  Shoals  in  the  Tennessee 
River  to  private  interests  involves  a  repeal  (so  far)  of  the  Act  of 
1920.  Congress  by  the  Act  of  1920  created  in  lieu  of  the  Water- 
ways Commission  "The  Federal  Power  ConMnission,"  composed  of 
the  Secretary  of  War,  the  Secretary  of  the  Interior,  and  the  Secre- 
tary of  Agriculture.  By  this  Act  Congress  adopts  a  definite  policy 
of  licensing,  regulating,  and  renting  water  powers  in  the  navigable 
waters  of  the  United  States.  The  Act  adopts  President  Roose- 
velt's view  that  the  use  of  public  property  should  be  regulated  and 
paid  for,  neither  prohibited  entirdy  nor  given  away.  Congres- 
sional committees  made  divers  reports  as  to  the  constitutional 
power  of  the  national  government  to  exercise  such  control  of  water 
powers.^®®  The  Act  is  too  long  to  be  abstracted  here;  and  it  bristles 
with  new  questions,  the  discussion  of  which  would  require  a  series 
of  articles  and  which  will  inevitably  involve  much  new  litigation 
and  many  new  decisions.  It  is  sufl&dent  for  our  purposes  to  notice 
that  it  lays  down  the  statutory  definition  of  navigable  waters  of 
the  United  States  which  was  quoted  at  the  outset  of  this  artide. 

One  effect  of  this  definition  is  to  establish  the  rules  contended 


*^  41  Stat,  at  L.,  cfa.  285,  p.  1063  Qune  10, 1920);  Fed.  Stat.  Ann.  Sufp.  of  1920, 

p.  367. 

^*  See  Rep.  Senate  Com.  on  Cohmexce.  Congressioiial  Record,  April  30,  1908, 
pp.  5664-5667,  adverse  to  President  Roosevelt's  recommendation  that  water  power 
be  conserved  and  rented  ("so]d")f  it  remarks:  "Hie  Federal  Govenunent  has  noth- 
ing to 'seO.'" 
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for  by  both  state  and  federal  govermnents  in  the  Des  Plaines 
River  Cases^  (i)  that  a  stream  which  has  been  artificially  improved 
is  to  be  judged  thenceforward  in  its  improved  condition;  (2)  that 
parts  of  a  stream  where  natural  obstacles  prevent  navigation  are 
nevertheless  protected;  (3)  that  streams  for  whose  improvement 
Congress  has  made  provision,  or  which  have  been  recommended 
to  Congress  for  improvement  by  the  United  States  Engineers, 
are  "navigable  waters  of  the  United  States,"  whether  deemed 
navigable  streamis  by  state  courts  or  not. 

The  Des  Plaines  River  Cases  present  another  instance  of  conflict 
between  federal  and  state  judicial  powers: "°  but  more  important, 
they  take  their  place  among  the  decisions  establishing  federal  con- 
trol of  inland  waters,  which  include  Gibbons  v.  Ogden,^^^  the  Genesee 
Chief  y^^  the  Passenger  Cases ^^^^  the  case  of  the  Wheeling  Bridge  "* : 
and  the  cases  of  the  Daniel  BaUy^^^  the  Montdlo  "•  and  the  Lake 
Front  case  "^;  and  these  may  be  considered  together  as  judicially 
registering  our  progress  in  the  conservation  of  the  navigable  waters 
of  the  United  States. 

Merritt  Starr. 
Chicago,  Illinois. 

uo  Among  many  such,  see  these  navigation  cases:  —  Belden  v.  Chase,  150  U.  S. 
674  (1895),  reversing  s.  c,  1x7  N.  Y.  637  (1889)  (action  in  State  Court  for  negligently 
navigating  yacht  and  so  sinking  steam-boat:  defendant  claimed  to  be  navigating  in 
obedience  to  Federal  Statute  and  navigation  rules);  Harmon  v.  Chicago,  147  U.  S. 
396  (1893),  reversing  s.  c,  140  111.  374,  29  N.  E.  732  (1892).  (The  city  collected  from 
Harmon,  owner  of  tugs,  license  fees  for  navigating  tugs  in  Chicago  River  within  city 
limits.  He  paid  under  protest  and  sued  to  recover  same.  Judgment  for  city  in  state 
court  reversed,  on  the  ground  that  the  dty  had  no  power  to  impose  such  license  tax.) 

"1  9  Wheat.  (U.  S.)  i  (1824). 

^  12  How.  (U.  S.)  443  (1851). 

"»  7  How.  (U.  S.)  283,  286  (1849). 

"«  13  How.  (U.  S.)  518  (1851). 

"»  10  Wall.  (U.  S.)  557  (1870). 

"•  II  Wall.  (U.  S.)  411  (1870);  20  WaU.  (U.  S.)  430  (1874). 

uT  Illinois  Central  R.  R.  Co.  v.  Illinois,  146  U.  S.  387  (1892). 
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The  Law  School  Association.  —  All  those  interested  in  the  Harvard 
Law  School,  and  particularly  its  graduates,  will  be  glad  to  learn  of  the 
formation  by  the  Harvard  Law  Sdiool  Association  of  a  nation-wide  net- 
work of  local  corresponding  secretaries.  The  plan  for  this  new  system 
was  adopted  by  the  Association  at  the  time  of  the  Centennial  Celebra- 
tion. Secretaries  have  been  chosen  from  the  prominent  graduates  of 
the  school,  so  distributed  that  the  districts  assigned  to  them  will  cover 
most  of  the  country.  A  list  showing  the  secretary  for  each  district  so 
covered  will  be  found  in  the  announcement  on  pages  xxi-xxii,  infra. 

In  general,  the  motive  behind  the  new  plan  is  t^e  desire  to  strengthen 
the  Law  School  Association  and  to  increase  its  usefulness  to  the  sdiool. 
Such  a  broad-spread  organization  will  be  able  to  handle  successfully 
problems  whose  solution  could  not  otherwise  be  attempted. 

The  immediate  objectives  are: 

1.  To  constitute  these  secretaries  informal  local  representatives  of 
the  school,  with  whom  young  men  desirous  of  information  about  it  or 
graduates  dedrous  of  practising  in  a  particular  region  may  consult, 
and  from  whom  they  may  obtain  information  or  advice. 

2.  To  increase  the  membership  of  the  Association  among  graduates 
of  the  school.  The  number  of  members  is  growing  rapidly,  but  more 
still  are  needed  to  allow  the  Association  to  attain  its  fuUest  usefulness. 
The  larger  it  grows,  the  greater  its  power  for  binding  together  all  the 
graduates  in  serving  the  school  and  the  cause  of  legal  education  in  gen- 
eral.   Furthermore,  increased  receipts  from  membership  will  enable  it 
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to  continue  to  carry  out  for  the  school,  on  an  even  greater  scale  than  in 
the  past,  such  services  ^  the  publication  of  records,  catalogues,  and  his- 
tories, the  endowing  of  special  Ubraries,  the  painting  and  presentation  of 
portraits  of  certain  professors,  and  the  establishment  of  courses  and 
special  lectures. 

3.  To  co-operate  in  the  foundation  of  local  scholarships  for  first-year 
men,  and,  if  they  are  successfully  established,  to  aid  in  the  choice  of  the 
successful  candidates  for  such  scholarships.  It  has  long  been  recog- 
nized that  some  financial  assistance  should  be  available  to  first-year  men. 
Scholarships  are  even  more  uigently  needed  for  them  than  for  others, 
in  order  to  enable  good  men  of  small  means  to  get  through  what  is  usually 
the  crucial  year.  But  the  difficulty  of  selection  has  alwa3rs  proved  an  ob- 
stacle, and  the  result  is  that  there  are  a  large  number  of  scholarships  open 
to  second-  and  third-year  men,  and  but  very  few  open  to  first-year  men. 

The  new  system  seems  eminently  suited  to  .meet  these  problems  in 
view  of  the  scheme  of  its  organization  and  its  excellent  personnel.  Its 
source  of  power  is  the  unselfish  willingness  expressed  bv  those  who 
have  become  local  secretaries  to  give  of  their  time  and  their  strength 
for  the  service  of  the  school.  For  their  acceptance  of  their  new  re- 
sponsibilities, with  the  unique  opportunity  they  carry,  the  Associa- 
tion and  the  school  owe  these  men  a  real  debt  of  gratitude. 


The  Law  School.  —  The  enrollment  in  the  school  this  year  has  just 
missed  attaining  the  thousand-mark.  It  is  998,  which  exceeds  by  fifty- 
three  the  record  enrollment  of  last  year.  In  the  geographical  distribution 
of  the  students  there  has  been  little  change.  The  percentage  of  students 
in  the  entering  dass  who  come  from  outside  New  England  continues  to 
increase  steadily,  following  the  general  trend  in  that  direction  of  the 
past  decade,  and  reaching  in  this  year's  entering  dass  77  per  cent.  An- 
other indication  of  the  broad  appeal  of  the  school  is  the  fact  that  its 
thousand  students  represent  one  hundred  eighty  different  colleges  and 
universities. 

The  following  tables  show  the  registration  figures  for  the  entering 
classes  of  the  last  twelve  years,  the  geographical  sources  from  which 
these  classes  have  been  drawn,  the  division  into  classes  for  twelve  years, 
and  the  colleges  represented  (as  usual  the  figures  are  compiled  as  of  the 
date  of  November  15.): 
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In  the  present  first-year  class  one  hundred  twelve  colleges  and  univer- 
sities are  represented,  as  follows  (the  corresponding  figures  for  the  other 
two  classes,  at  the  time  they  entered,  will  be  found  in  34  Ha&v.  L. 
Rev.  198  and  33  Harv.  L.  Rev.  86): 

Harvard,  72;  Yale,  24;  Princeton,  18;  Dartmouth,  17;  Univ.  of  Mich- 
igan, 14;  Univ.  of  California,  Univ.  of  Pennsylvania,  9;  Williams  Coll., 
8;  Univ.  of  Wisconsin,  7;  Bowdoin  Coll.,  Univ.  of  Illinois,  6;  Brown 
Univ.,  City  Coll.  (N.  Y.),  Holy  Cross  Coll.,  The  Rice  Institute,  5;  Univ. 
of  Georgia,  Lafayette  Coll.,  New  York  Univ.,  Univ.  of  North  Carolina, 
Northwestern  Univ.,  Ohio  State  Univ.,  Univ.  of  Oklahoma,  Univ.  of 
Virginia,  Washington  &  Lee  Univ.,  Wesleyan  Univ.  (Conn.),  Amherst 
Coll.,  4;  Univ.  of  Chicago,  Columbia  Univ.,  Cornell  Univ.,  Univ.  of 
Pittsburgh,  Pomona  Coll.,  Univ.  of  Rochester,  Rutgers  Coll.,  Virginia 
Military  Institute,  3;  Univ.  of  Alabama,  Baker  Univ.,  Boston  Coll., 
Carleton  Coll.,  Univ.  of  Cincinnati,  Colby  Coll.,  Univ.  of  Delaware, 
Georgetown  Univ.,  Hamilton  Coll.,  Indiana  Univ.,  Univ.  of  Iowa, 
Univ.  of  Kansas,  Lehigh  Univ.,  Marietta  Coll.,  Univ.  of  Missouri, 
Univ.  of  Nebraska,  Ohio  Wesleyan  Univ.,  Piurdue  Univ.,  Swarthmore 
Coll.,  Univ.  of  Texas,  Trinity  Coll.  (Conn.),  Union  Coll.  (N.  Y.),  Wabash 
Coll.,  Univ.  of  Washington,  2;  Univ.  of  Akron,  Bates  Coll.,  Boston  Univ., 
Brigham  Young  Univ.,  Cambridge  Univ.  (England),  Case  School  of 
Applied  Science,  Catholic  Univ.  of  America,  Clark  CoU.,  Colgate  Univ., 
Univ.  of  Colorado,  De  Pauw  Univ.,  Des  Moines  Univ.,  Emory  Univ. 
(Atlanta),  Fisk  Univ.,  Univ.  of  Florida,  Franklin  &  Marshall  Coll., 
Furman  Univ.,  George  Washington  Univ.,  GrinneU  Coll.,  Hamline  Univ., 


*  These  figures  are  for  the  special  session  which  began  on  Februaiy  3,  1919,  and  ended  on 
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Heidelberg  Univ.,  Illinois  Coll.,  Iowa  Wesleyan  Coll.,  Kenyon  Coll., 
Leland  Stanford  Jr.,  Univ.,  Univ.  of  Lille,  Univ.  of  Maine,  Univ.  of 
Maryland,  Massachusetts  Institute  of  Technology,  Michigan  Agricul- 
tural Coll.,  Univ.  of  Minnesota,  Mount  Allison  Univ.,  Muhlenberg 
Coll.,  New  Hampshire  State  Coll.,  Univ.  of  New  Mexico,  Notre  Dame 
Univ.,  Occidental  Coll.,  Pennsylvania  State  Coll.,  Reed  Coll.,  Ripon 
Coll.,  St.  Louis  Univ.,  Univ.  of  South  Carolina,  Syracuse  Univ., 
Transylvania  Coll.,  Trinity  Coll.  (N.  C),  Tufts  Coll.,  United  States 
Naval  Academy,  Valparaiso  Univ.,  Washington  Coll.  (Md.),  West  Vir- 
ginia Univ.,  West  Virginia  Wesleyan  Coll.,  Whitman  Coll.,  Wittenberg 
Coll.,  Wofford  Coll.,  Univ.  of  Wyoming,  i. 


Immunity  op  State  Executive  from  Akrest.  —  On  July  20,  1921, 
the  grand  jiuy  of  Sangamon  County,  Illinois,  returned  an  indictment 
against  Len  Small,  governor  of  the  state,  charging  him  with  embezzle- 
ment of  public  funds  diuing  a  previous  term  as  State  Treasurer.  Coimsel 
for  Governor  Small,  appearing  as  amici  curiae,  urged  that  the  governor 
was  immime  from  arrest  during  his  term  of  office  and  sought  to  have 
the  clerk  of  the  court  restrained  from  issuing  a  capias.  The  court 
decided  that  there  was  no  such  immunity,  and  ordered  the  clerk  to 
issue  process  and  the  sheriff  to  make  the  arrest,  unless  the  governor 
voluntarily  submitted  to  the  jurisdiction  of  the  court.^ 

The  question  of  whether  the  chief  executive  of  a  state  may  be  arrested 
on  a  criminal  charge  diuing  his  term  of  office  has  never  been  directly 
decided.^  Nor  is  any  express  provision  as  to  the  question  to  be  found 
in  the  constitution  or  statutes  of  Illinois.  Certain  officers  are  specifically 
exempted  from  arrest  under  certain  circumstances,'  but  there  is  no  sadx 
provision  regarding  the  governor.  He  is  made  liable  to  impeachment,^ 
but  this  does  not  exclude  the  possibility  of  criminal  prosecution.*^ 

1  People  V.  Small,  111.  Circ.  Ct.,  7th  Jud.  Circ.  (E.  S.  Smith,  J.),  decided  July  27, 
192 1.  The  opinion  may  be  found  in  the  Chicago  Tribune  for  July  28,  192 1.  The 
governor  refused  to  submit  voluntarily  to  the  jurisdiction  of  the  court,  and  was 
arrested.  He  was  released  on  bond,  and  the  case  is  now  awaiting  trial,  after  a  change 
of  venue  to  Lake  County. 

'  There  are  dicta  taking  the  view  of  the  principal  case.  See  Attorney-General  ex  rel. 
Bashford  p.  Barstow,  4  Wis.  567,  762  (1856);  United  States  v.  Kirby,  7  Wall.  (U.  S.) 
482,  486  ( 1869) ;  Martin  v.  Ingham,  38  Kan.  641, 17  Pac.  162  (1888).  But  intimations 
to  the  contrary  may  be  found.  See  Latture  v.  Frazier,  114  Tenn.  516,  86  S.  W.  319 
(1905);  State  V.  Holden,  64  N.  C.  829  (1870). 

*  Members  of  the  legislature  during  sessions.  See  III.  Const.,  Art.  IV,  §  14.  Elec- 
tors  while  at  the  polls.  Ibid.,  Art.  VII,  §  4.  Members  of  the  nulitia  while  attending 
musters.  Ibid.,  Art.  XIII,  §  4.  Judges  and  attome3rs  while  attending  court.  See  1913 
Hxtkd's  Rev.  Stats.  107,  §  9.  In  none  of  these  cases  does  the  immunity  extend  to 
cases  of  felony  or  breach  of  the  peace.  This  in  itself  disposes  of  the  argument  that 
in  the  principal  case  the  governor  should  be  considered  a  member  of  the  legislature, 
on  accotmt  of  his  veto  power,  and  hence  exempt. 

*  Sec  III.  Const.,  Art.  V,  §  15. 

*  Ibid.,  Art.  IV,  §  24.  "The  party,  [impeached]  whether  convicted  or  acquitted, 
shall,  nevertheless,  be  liable  to  prosecution,  trial,  judgment  and  ptmishment  accord- 
ing to  law."  In  the  Constitutional  Convention  an  attempt  was  made  to  amend  this 
section,  so  far  as  it  applied  to  the  governor,  by  adding  the  words  "after  the  expiration 
of  his  term  of  office";  but  this  was  debated  and  rejected.  See  i  Debates  and  Pro- 
ceedings OF  THE  Constitutional  Convention  of  1869-70,  792.  This  indicates  that 
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The  ordinary  rule  of  the  common  law  is  that  an  official  is  not  exempt 
from  liability  for  his  imlawful  acts  while  in  office,*  even  when  he  presmnes 
to  act  as  an  official,  but  acts  idtra  vires?  The  general  poUcy  is  that 
''all  men  are  equal  before  the  law."  A  fortioriy  election  to  a  public  office 
does  not,  in  the  ordinary  case,  carry  with  it  immunity  from  prosecution 
for  crime  committed  before  such  election.  But  there  are  certain  excep- 
tions to  these  general  principles.  Where  the  official  is  a  personal  sover- 
eign, such  as  the  King  of  England,  or  the  personal  representative  of  such 
a  sovereign,'  he  ts  immune  from  all  process,  civil  or  criminal.  It  can 
hardly  be  contended  that  the  governors  of  the  several. states  come  within 
this  category.  .Another  exception  exists  where  the  suit  against  the  official 
is  in  substance  a  suit  against  the  state,'  which  Is  clearly  not  the  case  here. 
Should  there  be  a  further  exception  in  the  case  of  the  governor  of  a  state 
qua  governor? 

One  argument  in  support  of  the  exemption  is  that  the  coiuls  cannot 
enforce  the  arrest  of  the  chief  executive.^®  It  is  said  that  the  ultimate 
sanction  of  the  court's  process  is  the  military  power  of  the  state,  which 
is  under  the  control  of  the  governor,  and  hence  it  will  be  vain  for  the 
court  to  attempt  his  arrest.  But,  as  has  been  forcibly  pointed  out,^ 
it  must  be  presumed  that  the  governor  will  obey  the  law,  and  will  not 
call  out  the  militia  to  prevent  its  enforcement.  That  he  may  act  unlaw- 
fully is  no  reason  why  the  court  should  refuse  to  enforce  the  law  so  far 
as  it  is  able.^ 

It  is  also  urged  that  die  constitutional  principle  of  the  separation  of 

the  f  rajners  of  the  constitution  did  not  intend  that  the  governor  should  be  exempt  from 
arrest  during  his  term  of  office.  Nor  can  it  be  said  that  impeachment  is  a  condition 
precedent  to  trial,  ilf  this  were  so,  every  subordinate  official  constitutionally  liable  to 
impeachment  would  be  exempt  from  arrest  until  after  impeachment;  and  where,  as 
in  the  present  case,  the  offense  was  one  conunitted  before  election  to  office,  trial  would 
be  impossible  while  the  offender  held  office. 

*  Burton  v.  United  States,  202  U.  S.  344  (1906);  Williamson  «.  United  States,  307 
U.  S.  425  ( 1908) .  See  2  WnxouGHBY,  CoNSTrrunoNAL  Law,  1062 ;  Dicey,  Law  of  the 
Constitution,  7  ed.,  185.  See  also  United  States  v.  Kirby,  7  WalL  (U.  S.)  482,  486 
(1868),  and  cases  cited  in  note  7,  infra, 

'  Osbom  V.  Bank  of  the  United  States,  9  Wheat.  (U.  S.)  738  (1824);  Davis  v.  Gray, 
16  Wall.  (U.  S.)  203  (1872);  United  States  v.  Lee,  106  U.  S.  196  (1882).  The  English 
rule  is  the  same.  Fabrigas  v.  Mostyn,  i  Cowp.  161  (1775).  Tliis  is  in  remarkable  con- 
trast to  the  droit  administratif  of  the  continental  law.  See  Dicey,  Law  of  the  Con- 
STiTDTiON,  7  ed.,  324-401. 

'  Fabrigas  9.  Most3rn,  supra  (crown  governor  of  a  British  colony). 

*  Hagood  9.  Southern,  117  U.  S.  52  (1886). 

"  See  Rice  v.  Draper,  207  Mass.  577,  93  N.  E.  821  (1911);  State  ex  rel.  Robb  v. 
Stone,  120  Mo.  438,  25  S.  W.  376  (1894).  These  were  cases  of  ntandamus,  but  the 
court  refused  the  writ  because  of  inability  to  enforce  obedience  and  not  for  consti- 
tutional reasons. 

"  See  Ekem  v.  McGovem,  154  Wis.  157,  142  N.  W.  595  (1913).  See  also  Ballan- 
tine,  ''Is  a  Governor  Privileged  by  his  Office  from  Arrest  and  Prosecution  for  Crime?" 
93  Cent.  L.J.  in. 

"  A  variant  of  this  argument  is  one  based  on  the  pardoning  power.  It  is  said  that 
although  the  governor  is  convicted,  he  will  remain  governor,  and  can  pardon  himself: 
and  hence  the  court's  action  will  be  nugatory.  Even  if  this  were  true,  which  may  well 
be  doubted,  sudi  a  pardon  would  not  completely  wipe  out  the  effects  of  the  conviction. 
Under  the  constitution  of  the  state,  the  misappropriation  of  public  money,  without 
more,  makes  the  wrongdoer  indigible  to  public  office.  See  III.  Const.,  Art.  IV,  §  4. 
The  conviction  would  establish  this,  though  there  were  a  later  pardon.  See  Williston, 
''Does  a  Pardon  Blot  Out  the  Offense?"  28  Harv.  L.  Rev.  657. 
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powers  ^  prevents  the  courts  from  in  any  way  coercing  or  restraining 
the  chief  executive.^^  On  this  ground  it  is  hdd  by  a  majority  of  the 
states  that  the  governor  is  not  subject  to  mandamus^  even  as  to  acts 
purely  ministerial/^  and  this  is  the  settled  nile  in  Illinois.^^  The  rule 
as  to  injimction  is  generally  said  to  be  the  same,^'  though  it  is  significant 
that  the  Supreme  Court  of  Illinois  has  considered  on  the  merits  two  bills 
for  an  injimction  against  the  governor.^®  But  the  refusal  of  the  courts  to 
control  the  chief  executive's  official  acts  by  mandamus  or  injunction  is 
not  conclusive  of  the  present  case.  There  the  court  is  controlling  an 
offidal  act;  here  it  is  enforcing  the  law  against  a  person  whose  wrong- 
fid  act  has  no  connection  with  his  official  position.  Moreover,  though 
the  arrest  of  the  governor  may  indirectly  interfere  with  his  offidal  acts,^* 
the  principle  of  the  separation  of  powers  is  not  thereby  violated.  The 
effect  of  that  principle  is  to  forbid  any  department  of  the  government 
to  exercise  the  power  belonging  to  another,  except  within  more  or  less 
elastic  limits.^^  It  is  a  rule  of  separation  of  fimction,  not  of  special 
privil^es  and  immunities.  It  may  well  be  that  when  a  court  by 
mandamus  or  injunction  controls  the  performance  of  an  official  act,  it 
is  exercising  executive  power,  but  this  is  certainly  not  the  case  when 
the  executive  is  arrested,  although  his  performance  of  his  official 
duties  may  be  hampered  thereby.  Nor  is  such  indirect  interference  for- 
bidden by  a  constitutional  principle  that  no  department  of  the  govern- 
ment is  to  hamper  any  other  in  the  performance  of  its  duties.  It  is 
claimed  by  some  that  Uiere  is  such  a  principle,  which  rests  on  the  prac- 

"  This  principle  is  expressly  embodied  in  the  constitution  of  Illinois.  See  III. 
Const.,  Art.  III. 

^^  This  is  the  principal  argument  urged  in  a  recent  article  dealing  with  the  prin- 
cipal case.  See  Gillespie, "  A  Governor  cannot  be  Lawfully  Arrested  or  Put  upon  Trial 
while  in  Office,"  93  Cent.  L.  J.  149.    Mr.  Gillespie  was  of  counsel  for  Governor  Small. 

^*  See  Messill,  Mandamus,  §§  92-96.  The  prevailing  view  is  that  mandamus 
will  not  issue  even  where  the  act  is  purely  ministerial.  But  a  few  courts  allow  it  in 
such  cases.  McCauley  «.  Brooks,  16  Cal.  zx  (i860);  Gotten  v.  Ellis,  7  Jones  L.  (N.  C.) 
545  (i860). 

^*  People  ex  rel.  Billings  v,  Bissell,  19  111.  229  (1857);  People  ex  rel.  Harless  v.  Yates, 
40  111.  126  (1863);  People  ex  rel.  Bruce  v.  Dunne,  258  111.  441,  loi  N.  E.  560  (1913). 

^'  Mississippi  v.  Johnson,  4  Wall.  (U.  S.)  475  (1866);  Frost  v.  Thomas,  26  Colo.  222, 
56  Pac.  899  (1899).   See  2  High,  Injunctions,  §  1326. 

^'  Hubbard  v,  Dunne,  276  HI.  598,  115  N.  E.  210  (1917);  Mitchell  v.  Lowden,  288 
m.  327, 123  N.  £.  566  (1919).  But  these  cases  may  perhaps  be  reconciled  with  the 
prevailing  view  on  the  ground  that  in  them  the  governor  aid  not  object  to  the  juris- 
diction. It  has  been  hdd  in  Illinois  that  if  the  governor  submits  to  the  jurisdiction, 
the  court  may  direct  a  mandamus  to  him.  People  ex  rel.  Stickney  v.  Palmer,  64  111.  11 
(1872).  But  if  the  court  has  no  constitutional  power  to  act,  it  would  seem  that  the 
fact  of  the  governor's  failure  to  object  to  the  jurisdiction  should  be  immaterial.  This 
is  the  view  taken  in  most  states.  State  ex  rel,  Robb  «.  Stone,  supra;  State  ex  rel.  County 
Treasurer  v.  Dike,  20  Minn.  363  (1874). 

^'  See  Gillespie,  op,  cU.,  152  e/  seq. 

*>  See  1  Story,  Commentaries  on  the  Constitution,  3  ed.,  §  525.  See  also  Green- 
wooa  Cemetery  Land  Co.  v,  Routh,  1 7  Colo.  156, 163, 28  Pac.  1 1 25, 11 27  (1892).  Cf,  The 
Federalist,  No.  42.  The  doctrine  of  the  separation  of  powers  does  not  prevent  the 
courts  from  taking  jurisdiction  in  uo  warranto  to  determine  who  is  dejure  governor. 
Attomey-Geceral  ex  rel.  Bashford  v,  Barstow,  supra;  State  ex  rel.  Thayer  v.  Boyd, 
31  Neb.  682,  48  N.  W.  739,  51  N.  W.  602  (1891).  Here  there  is  an  interference  with 
the  de  facto  operation  of  a  coordinate  department  of  the  state  government,  but  no  exer- 
cise of  executive  power. 
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tical  necessities  of  government.^  But  it  is  very  doubtful  whether  an 
exception  to  the  common-law  denial  of  official  immunity  can  be  supported 
on  this  basis.**  How  much  less,  then,  can  a  constitutional  exemption,  fix- 
ing an  inunutable  rule  which  even  the  legislature  cannot  alter,  be  implied, 
in  the  absence  of  any  constitutional  provision  even  remotely  bearing 
on  the  point." 

The  most  forcible  argument  in  favor  of  executive  inmiunity  is  the 
practical  one.  It  is  said  that  public  policy  demands  that  the  governor 
be  free  to  devote  all  his  time  to  his  official  duties,  unhampered  by  lia- 
bility to  stand  trial  in  the  criminal  courts.**  It  must  be  admitted  that 
this  difficulty  is  a  serious  one,  and  that  it  has  apparently  prevailed 
in  some  cases  where  it  was  sought  to  compel  the  governor  to  testify 
as  a  witness.*^  But  the  allied  testimonial  immimity  of  the  chief  execu- 
tive had  been  severely  critiozed,*'  and  it  may  well  be  doubted  whether  it 
exists.*'  Even  if  it  does,  it  is  submitted  that  the  public  policy  that  crime 
shall  be  punished  according  to  law  is  weightier  than  that  which  requires 
all  competent  witnesses  to  testify.  Further,  in  the  subpoena  cases, 
there  was  no  positive  statute  to  be  construed  away.*^  In  dealing  with 
the  practical  argument,  little  is  to  be  gained  by  imagining  possible 
extreme  cases.  It  is  not  enough  to  show  tlsit  the  governor  might  conceiv- 
ably be  kept  so  busy  answering  vexatious  criminal  charges  that  the 
state  government  woiild  be  virtually  without  a  head;  *•  nor  to  point  out, 
on  the  other  hand,  that  a  governor  immune  from  arrest  might  conceiv- 

*^  See  W.  T.  Hughes,  "Immunity  for  Governors/'  54  Chicago  Leg.  News,  51. 

"  See  p.  188,  infra. 

"  See  Martin  «.  Ingham,  38  Kan.  641, 645, 17  Pac.  163,  165  (x888).  ''There  is  no 
express  provision  in  the  constitution,  nor  in  any  statute,  exempting  any  member  of 
the  executive  department,  chief  or  otherwise,  from  being  sued  in  any  action  .  .  . 
civil  or  criminal  .  .  .,  or  from  being  liable  to  any  process  or  writ  properly  issued  by 
any  court  .  .  .;  and  if*  any  one  of  such  officers  is  exempt  .  .  .,  it  must  be  because 
of  some  hidden  or  occult  implications  in  the  constitution  or  statutes,  or  from  some  in- 
herent and  insuperable  barriers  founded  on  the  structure  of  the  government  itself.  .  .  . 
Ordinarily,  constitutional  limitations  must  be  traceable  to  express  provisions;  here 
there  are  none,  while  the  traditional  common  law  as  to  official  immunity  is  the  other 
way.  See  Cooley,  Constitutional  LnoTATioNS,  6  ed.,  201.  An  express  provision 
is  especially  needed  when  dealing  with  the  executive  department,  since  the  constitu- 
tion of  Illinois  is  construed  as  a  grant  to  the  executive  and  judiciary,  and  a  limitation 
on  the  legislature,  so  that  any  residuary  powers  are  in  the  latter.  Field  v.  People  ex  rd. 
McQemand,  3  111.  79  (1842). 

**  See  Gillespie,  op,  cil.,  153.  C/.  10  Jefferson,  Wosxs,  ed.  by  Ford,  403-405. 

*•  See  Thompson  v.  Railroad  Co.,  22  N.  J.  Eq.  iii  (1871);  Appeal  of  Hartranft, 
85  Pa.  St.  433  (1877).    But  see  note  24,  infra.   See  also  23  Haev.  L.  Rev.  633. 

*•  See  4  WiGMORE,  Evidence,  2  ed.,  §  2371. 

"^  See  United  States  v.  Burr,  Fed.  Cas.  i4,692d  (1809);  23  Harv.  L.  Rev.  633. 
The  cases  cited  in  favor  of  the  supposed  exenq>tion  are  not  square  decisions,  hi 
Thompson  v.  Railroad  Co.,  supra,  the  subpoena  was  issued,  but  the  court  in  its  dis- 
cretion refused  to  commit  the  governor  for  contempt  for  failure  to  obey.  In  Appeal  of 
Hartranft,  supra,  the  case  reaUy  turned  on  the  pnvileged  character  of  state  secrets. 

"  See  note  30,  infra. 

'*  That  the  disastrous  consequences,  which  some  supporters  of  gubernatorial  im- 
mtmities  seem  to  fear,  are  not  likely  to  follow  is  shown  by  experience  in  England. 
The  prime  minister  and  other  cabinet  members  are,  of  course,  liable  to  arrest  and  to 
dvil  process.  See  King  «.  Lords  Conmiissioners  of  the  Treasury,  5  N.  &  M.  589 
(183s) ;  Ellis  V.  Earl  Grey,  6  Sim.  214  (1833).  Yet  we  do  not  hear  of  the  English  gov- 
ernment being  hampered  by  continual  vexatious  criminal  prosecutions  against  the 
prime  minister. 
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ably  commit  crimes  with  impmiity.  If  such  situations  arise,  they  will 
be  met  by  extra-legal  action.  The  real  question  is  whether  executive 
immunity  from  arrest  is  of  sufficient  practical  necessity  to  require  a 
departure  from  the  traditional  Anglo-American  principle  of  equality 
before  the  law,  and  to  justify  reading  an  exception  into  criminal  stat- 
utes in  their  terms  absolute.**^  To  give  an  elected  governor  the  personal 
immunity  of  an  hereditary  king  is  so  contrary  to  the  spirit  of  .A^nerican 
institutions  that  a  greater  practical  necessity  than  exists  in  this  case 
should  be  required  in  order  to  reach  that  resiit.'^ 

Judicial  readiness  to  resist  the  executive  prerogative  when  carried 
beyond  its  legal  limits  has  been  one  of  the  glories  of  the  common-law 
tradition.  Bacon  to  the  contrary  notwithstanding,  the  judges  have  not 
been  "lions  under  the  throne."  The  action  of  the  Illinois  court  in  this 
case,  in  the  face  of  a  threat  by  the  governor  to  call  out  the  militia  to 
resist  arrest,  is  reminiscent  of  Coke's  sturdy  resistance  to  James  I 
in  the  famous  Case  of  the  FrohihitionsP 


Effect  of  Abandonment  of  Domicil  of  Choice.  —  It  is  to  the 
interest  of  oiganized  society  that  the  civil  status  of  everyone  be  govern- 
able by  some  one  system  of  civilized  jurisprudence.  In  order  to  effectu- 
ate this  interest,  the  law  has  built  up  the  concept  of  domicil,^  which  may 
be  described,*  roughly,  as  a  person's  "legal  home."*  Obviously,  this 
includes  two  elements  —  one  of  fact,  the  other  of  law.  Where  one  has 
established  his  "domestic  hearth"  is  a  question  of  fact.  But,  since 
domicil  is  the  legal  conception  of  and  not  necessarily  the  actual  home  of  a 
person,  rules  of  law  and  circimistances  of  fact  may  not,  at  times,  coincide. 
Thus,  though  it  is  factually  possible  for  one  to  have  any  ntunber  of  homes 
or  none  at  all,  it  is  axiomatic  in  the  common  law  that  no  person  can  at 
the  same  time  have  more  than  one  domicil,^  and  that  everyone  must 

■•  The  procedure  following  the  return  of  an  indictment  is  entirely  regulated  by 
statute.  See  1913  Kurd's  Rev.  Stats.  877,  §§  414-420.  It  is  provided  ihsX  Uie 
judge  shall  fix  the  amount  of  bail  (§  414),  that  the  derk  of  court  shaU  issue  process 
of  capias  (§  415),  and  that  the  sheriff  shaU  make  the  arrest  (§  417).  None  of  these 
officials  are  given  any  discretion  in  the  matter. 

^  It  may  be  argued  that  no  one  could  take  the  governor's  place  in  case  he  is  con- 
victed. The  constitution  provides  for  the  conduct  of  the  government  in  case  of  death, 
conviction  on  impeachment,  failure  to  qualify,  resignation,  absence  from  the  state, 
or  "other  disability"  of  the  governor.  See  III.  Const.,  Art.  V,  §  17.  This  would 
seem  to  cover  arrest  and  imprisonment,  which  is  certainly  a  "disability."  It  is  hardly 
a  case  for  the  application  of  the  maxim  of  eiusdem  generis, 

«  12  Co.  63  (1607). 

^  Both  the  term  "domicil"  and  the  legal  idea  which  it  represents  were  conceived 
in  the  Roman  law.  See  4  Phillimore,  International  Law,  3  ed.,  §  38.  TTie  com- 
mon-law theory  of  domicil  did  not  begin  to  take  shape  until  the  reign  of  Charles  II. 
See  2  BuKGE,  Commentaries  on  Colonial  and  Foreign  Laws,  1908  ed.,  15.  And 
see  In  re  Capdevielle,  2  H.  &  C.  985,  1018  (1864). 

*  Eminent  authorities  have  found  diffioilty  in  agreeing  upon  an  exact  definition 
of  domicil.    See  Dicey,  DoMiaL,  Appendix,  n.  i. 

'  See  Beale,  Summary,  Conflict  of  Laws,  §  28. 

*  Abington  v.  North  Bridgewater,  23  Pick.  (Mass.)  170  (1840).  There  are  no  cases 
contra.  There  are,  however,  strong  dicta  asserting  Uie  possibility  of  double  domicil. 
Sm  In  re  Capdevielle,  supra^  at  1018.    It  has  been  suggested  that  a  person  may,  at  the 
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have  a  domidl  somewhere.*  Consequently,  while  this  relation  between 
person  and  place  is  usually  a  natural  one,  it  must  sometimes  be  deter- 
mined by  arbitrary  rules  of  law.* 

There  is  necessity  for  the  application  of  such  a  rule  in  determining  the 
effect  of  the  abandonment  of  a  present  domidl.  Where,  without  more, 
one  abandons  his  domidl  of  origin  ^  with  intent  never  to  return,  it  is 
agreed  that  the  old  domidl  is  retained.*  If,  however,  a  domidl  of  choice 
had  been  acquired,  and  then  abandoned,  there  is  a  decided  conflict  in  the 
authorities  as  to  the  location  of  the  domidl  in  Uinere,  Is  there  a  valid 
distinction  between  these  cases? 

An  understanding  of  this  question  involves  an  examination  of  the  bases 
of  domidl.  The  reasons  for  choosing  domidl  *  as  the  determinant  of  dvil 
status  rest  both  in  justice  and  expediency.  For  not  only  is  it  fair  that  the 
personal  law  which  governs  one  should  be  that  of  the  place  he  has  chosen 
as  his  home,  but  it  is  also  at  that  place  that  he  is  most  consistently  within 
reach  of  the  sovereign's  power.    Since  these  considerations  underlie  the 

same  time,  have  different  domidls,  but  for  different  purposes.  See  SomervUle  v. 
Somerville,  5  Ves.  Jr.  750,  786  (1801).  And  see  4  PmixiMOSE,  op.  cU.^  c.  5.  But  this 
seems  to  be  the  result  both  of  an  over-caution  and  a  confusion  of  domidl  with  residence. 
See  Dicey,  Doiocil,  62-^5. 

Double  domidl  seems  to  have  been  possible  in  Roman  law.  See  Dig.  50,  t.  x,  1.  $. 
See  34  Hasv.  L.  Rev.  543,  n.  4.  Modem  civilians  accord.  See  Donellus,  De  Juxx 
Crvnj,  1.  17,  c.  12.  But  the  existence  of  a  later  domidl  is  ignored,  for  one  draws  his 
personal  law  from  the  earliest  established  domidl  still  adhering  to  him.  See  8  Savigny, 
System  des  heutigen  Roioschen  Rechts,  §  359.  The  resmt  reached  is  thus  practi- 
cally the  same  as  that  of  the  common  law. 

*  Shaw  V.  Shaw,  98  Mass.  158  (1867);  Udny  v.  Udny,  L.  R.  i  H.  L.  Sc.  App.  441, 
453»  457  (1869).  But  see  Matter  of  Grant,  83  Misc.  257,  266,  144  N.  Y.  Supp.  567, 
573  (iQii)'  '^c  Roman  law  was  contra.  See  Dig.  50,  t.  i,l.  27  (2).  And  so  in  the 
later  dvu  law.  See  Voet,  Ad  Pandectas,  1.  5,  t.  i,  no.  92.  But,  though  the  old 
domidl  ceased  upon  abandonment,  the  subjection  of  the  person  to  its  laws  continued. 
See  8  Savigny,  op,  cii,^  §  359.  The  result  reached  is  thus  only  theoretically  different 
from  that  of  the  common  law.  But  see  Interdiction  of  Dimias,  32  La.  Ann.  679  (1880). 
And  see  Gesican  Civil  Code,  §  7. 

'  It  is  for  the  law  of  the/oruifi,  and  for  that  law  only,  to  define  the  operative  facts 
and  rules  of  law  which  make  up  domidl.  See  J.  H.  Beale,  "The  Progress  of  the  Law, 
1919-1920,  T^e  Conflict  of  Laws,"  34  Hasv.  L.  Rev.  50.  And  see  28  Yale  L.  J. 
810, 813.  / 

'  Everv  person,  at  birth,  is  assigned  by  the  law  the  domidl  of  the  person  with  whom 
he  is  legally  bound  to  live.  In  Roman  law,  if  the  infant  were  Icgitmiate,  it  took  the 
domidl  of  its  father.  See  Code,  10,  t.  ^x ,  1. 36.  And,  if  illegitimate,  that  of  its  mother. 
See  Dig.  50,  t.  i,  1.  9.  The  common  law  accords.  In  re  Craignish,  [1892]  3  Ch.  180; 
Blackstone  v.  Seekonk,  8  Cush.  (Mass.)  75  (1851}. 

Some  writers  define  domidl  of  origin  as  Uie  domidl  of  the  child  when  he  reaches 
majority.  See  2  Lauiient,  PsiNaPES  de  Droit  Civil  Fsanqais,  3  ed.,  §  73;  West- 
lake,  I^ovATE  International  Law,  2  ed.,  (  24s.    But  the  authorities  are  contra. 

*  Somerville  v.  Somerville,  5  Ves.  Jr.  750  (1801);  Gilman  «.  Gilman,  52  Me.  165 
(1863);  Bell  V,  Kennedy,  L.  R.  i  H.  L.  Sc.  App.  307  (1868).  But  see  Matter  of  Rice, 
42  Mich.  528,  4  N.  W.  284  (1880);  Brown  v,  Beckwith,  58  W.  Va.  140,  143,  51  S.  E. 

977»  978  (1905)- 

*  Allegiance,  rather  than  domidl,  has  been  suggested  as  the  criterion  from  whidi 

the  consequences  of  dvQ  status  should  flow.  See  Minor,  Conflict  of  Laws,  (  66, 
n.  7.  This  was  the  rule  in  the  andent  state.  See  Foote,  Private  International 
Jurisprudence,  4  ed.,  zl.  And  it  is  recovering  its  pre-eminence  on  the  Continent 
See  Bar,  LEmtBUCH  des  internationalen  Privat-  und  Strafrechts,  ( 30 
(Gillespie's  translation,  no).  And  see  Stat.  24  &  25  Vict.,  c.121.  But  the  common 
law  has  dung  to  the  test  of  domidL  Brunei  e.  Brund,  L.  R.  xz  £q.  Cas.  298  (1871). 
See  23  Harv.  L.  Rev.  211. 
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contiiiued  recognition  of  domicil  as  a  valuable  criterion  of  personal  law, 
they  should  be  satisfied  whenever  a  change  of  domicil  occurs.  Conse- 
quentiy,  in  order  to  acquire  a  new  domid!,  tiiere  must  not  only  be  an 
intent  ^^  to  make  the  new  place  a  home,  but  that  animus  must  be  coexist- 
ent with  the  factum  of  actual  presence  ^^  there.  After  an  abandonment  of 
present  domicil  and  before  tiiese  two  requirements  are  satisfied  in  ther 
acquisition  of  a  new,  there  is  necessity  for  an  arbitrary  rule  of  law  fixing 
the  domicil.  Following  analogies^  in  other  branches  of  the  law,  the. 
general  rule  is  that  the  old  domicil  persists.^ 

The  English  rule/^  however,  varies  from  this  where  there  is  an  abandon- 
ment of  a  domicil  of  choice.  In  such  case,  it  is  held  that  the  original 
domicil,  which  is  merely  kept  in  abe3rance  by  the  person's  positive  act 
and  intent,  immediately  reverts,  to  be  pushed  aside  again  only  on  the 

w  Bell  V.  Kennedy,  supra;  Dupuy  v.  Wurtz,  S3  N.  Y.  556  (1873).  But  see  Hicks  ». 
Skinner,  73  N.  C.  x  (1875).  Unc^lained  continued  presence  is  presumptive  evidence 
of  intent.  Bruce  v.  Bruce,  3  B.  &  P.  229,  note  (1790).  The  early  English  cases  required 
an  intent  to  remain  "permanently"  in  the  new  home.  Bempde  e.  Johnstone,  3  Ves. 
Jr.  198  (1796).  But  utter  opinions  substituted  an  intent  to  remain  "  indefinitely." 
Att'y  Genl  v.  Pottinger,  6  H.  &  N.  733  (1861).  In  this  country,  a  less  settled  inten- 
tion will  suffice,  as,  e.g.,  to  stay  imtil  one  can  find  a  better  place.  Wilbraham  e.  Lud- 
low, 99  Mass.  587  (1868). 

The  Scotch  law  requires  an  intent  to  acquire  a  new  civil  status.  Donaldson  •• 
M'Qure,  20  Sc.  Sess.  Cas.,  2d  Sess.,  307  (1857).  And  such  seemed  to  be  the  uncon- 
sidered opinion  of  some  of  the  early  Engli^  judges.  See  Moorhouse  «.  Lord,  zo  H.  L. 
Cas.  272  (1863);  Att*y  Gen*l  v.  Countess  de  Wahlstatt,  3  H.  &  C.  374,  387  (1864). 
This  view  is  maintained  by  some  writers.  See  2  Eraser,  Husband  and  Wute,  2  ed., 
1265.  But  the  common-law  authorities  are  clearly  contra.  Dougl^  v.  Douglas,  L.  R. 
12  £q.  Cas.  617  (1871}.  See  J.  H.  Beale,  supra,  34  Harv.  L.  Rev.  50,  52.  And  see 
DzcEY,  DoiociL,  80,  note  z. 

u  Goods  of  Ra£fenel,  3  Sw.  &  Tt.  49  (1863) ;  Talmadge  v.Tahnadge,  66  Ala.  199  (1880). 
The  presence  at  the  new  domicil,  whidi  may  be  momentary,  must  be  actuaL  Lyall  «. 
Paton,  25  L.  J.  Ch.  746  (1856);  Williams  v.  Roxbuiy,  12  Gray  (Mass.)  21  (1858). 
It  was  at  one  time  thought  that  a  new  domicil  could  be  acquired  upon  death  in  itinere 
toward  an  intended  home.  See  Munroe  v.  Douglas,  5  Madd.  379,  405  (1820}.  And 
later,  that  it  would  suffice  if  the  person  merely  be  en  route.  See  Forbes  e.  Forbes, 
Kay,  341, 354  (1854).  And  see  i  Wharton,  Confuct  of  Laws,  3  ed.,  §  58.  But  this 
notion  has  now  been  rejected  by  the  highest  authorities.  Lyall  v.  Paton,  supra; 
Graham  «.  Public  Administrator,  4  Bradf.  (N.  Y.)  127  (1856). 

"  There  is  a  close  analogy  between  possession  and  domicil.  As  the  state  has  an 
interest  in  not  having  chattels  without  possessors,  so  has  it  an  interest  in  not  having 
persons  without  domicils.  Consequently,  in  the  absence  of  actual  possessor  or  home. 
It  posits  a  continuance  of  possession  or  domicil.  Cf.  1  Demolombe,  Cours  de  Code 
Napol£on,  4  ed,  §  ^51.  So  also,  for  this  purpose,  is  there  a  possible  parallel  between 
nationality  and  domioL  See  Ex  parte  Weber,  Ugi6]  x  K.  B.  280  n,  283.  But  see  Stoeck 
•.  Public  Trustee,  [1921]  2  Ch.  67,  79.    See  Recent  Cases,  infra,  p.  210. 

ts  Opinion  of  the  Justices,  5  Mete.  (Mass.)  587  (1843);  GOman  e.  Gilman,  52  Me. 
165  (1863).  This  principle  lies  at  the  bottom  of  most  of  the  rules  as  to  acquisition  and 
change  of  domicil,  and  is  to  be  distinguished  from  a  mere  presumption  of  oootinued 
intent  to  retain  the  old  home.   Att'y  Gen'l  v.  Rowe,  x  H.  &  C.  31  (1862). 

M  Udny  0.  Udny,  L.  R.  z  H.  L.  Sc.  App.  441  (1869),  overruling  Munroe  v.  Douglas, 
supra;  King  «.  Foxwell,  L.  R.  3  Ch.  D.  518  (1876).  The  English  rule  is  foUowed  in 
Scotland.  Colville  e.  Lauder,  17  Morison  Diet.  Dec.,  tit.  Succession,  14963,  Appendix 
X.  (1800).  But  it  seems  not  to  be  held  on  the  Continent.  See  Jacobs,  Domicil, 
§  202. 

The  leading  decision  seems  to  have  rested  upon  English  Prize  Cases.  The  Indian 
Chief,  3  C.  Rob.  Adm.  12  (1801);  La  Virginie,  5  C.  Rob.  Adm.  98  (1804).  These  in- 
volve national  character  in  time  of  war  and  are  whoUy  unsafe  as  guides  in  ordinary 
cases  of  civil  domicil.    See  Dicey,  Domicil,  Appendix,  note  3. 
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attainment  of  another' actual  home.^  This  '^reverter  theory"  is  arti- 
ficial in  the  extreme.  There  seems  to  be  no  valid  basis  for  imposing 
upon  a  man  a  domicil  in  a  country  which  he  may  never  have  seen  and  to 
which  he  may  never  intend  to  go.  Accordingly,  the  weight  of  American 
authority  has  repudiated  this  rule.^*  A  few  cases  ^'  in  this  country  have 
suggest^  that,  while  it  might  be  applicable  to  a  situation  where  the 
abandoned  domicil  of  choice  was  foreign  to  the  original  domicil,  it  should 
not  be  followed  where  both  domidls  were  under  one  national  flag.  The 
basis  of  domicil  in  conmion-Iaw  jurisdictions  is  not  allegiance/®  but  a 
home  in  a  legal  territorial  unit.  This  so-called  '' quasi-national  view"  ^* 
accedes  to  an  unwarranted  distinction,  and  cannot  be  supported  on 
authority.^ 

While  it  is  clear  that  most  American  jurisdictions  do  not  fully  accept 
the  English  doctrine,  many  dida  ^^  and  most  of  the  few  cases '^  which  have 
arisen  on  the  point  adopt  a  modified  rule  first  announced  by  Judge  Story." 
Under  this  view,  the  domicil  of  origin  would  revert  immediately  upon  the 
abandormient  of  the  domicil  of  choice  when,  and  only  when,  the  person 
has  given  up  his  acquired  domicil  with  fixed  present  intent  to  establish 
a  home  in  the  land  of  original  domicil.^    There  seems  no  reason  for 

*'  The  court  seems  to  have  been  influenced  by  the  then  idea  of  perpetual  allegiance. 
Doubt  was  once  expressed  whether  an  Englishman  could  change  his  English  domiciL 
See  Curling  v.  Thornton,  2  Add.  6,  x  7  (1823).  This  doubt  was  soon  put  at  rest  Stan- 
ley 9.  Bemes,  3  Hagg.  EccL  373  (1830).  And,  to-day,  every  person  who  is  sui  juris 
and  capable  of  controlling  his  personal  movements  may  change  his  domicil  at  pleasure. 

^*  First  National  Bank  v,  Balcom,  35  Conn.  351  (1868);  Succession  of  Steers,  47 
La.  Ann.  1551,  18  So.  503  (1895).  See  Plant  v.  Harrison,  36  Misc.  649,  655,  74  N.  Y. 
Supp.  411, 415  (1902).  But  see,  contra,  Bremme's  Estate,  13  Pa.  Co.  Ct.  177  (1892). 
Much  influenced  by  the  English  views  of  birth,  locality,  and  family  history,  Udny  9. 
Udny  is  said  not  to  be  applicable  to  conditions  in  this  country.  See  Succession  of 
Steers,  supra,  at  1553.  And  the  American  judges  have  frequently  laid  down  the  general 
rule  broadly,  without  noting  the  English  exception.  Bortcmd  v.  Boston,  132  Mass.  89, 
95  (1882).    See  Beale,  Summary,  Confuct  of  Laws,  §  32. 

*^  First  National  Bank  v,  Balcom,  supra;  Succession  of  Steers,  supra. 

^*  See  note  9,  supra. 

*•  See  Jacobs,  Domiol,  §  207. 

M  Church  V.  Rowell,  49  Me.  367  (1861).  See  Valentine  v.  Valentine,  61  N.J. Eg. 
400,  406,  48  Atl.  ^93,  595  (1901).  And  it  is  to  be  noted  that  Udny  v.  Udny  itself 
concerned  a  case  in  whidi  the  state  of  original  domicil  and  that  of  acquired  domidl 
were  component  parts  of  the  same  nation. 

«  See  Miller's  Estate,  3  Rawle  (Pa.),  312,  319  (1832);  State  v.  Hallett,  8  Ala. 
159,  i6x  (1845);  Russell  V.  Randolph,  xi  Tex.  460,  464  (1854);  Reed's  Appeal,  71  Pa. 
St.  378,  383  (1872};  Sheldon  V.  Forsman,  17  Lane.  L.  Rev.  (Pa.)  85,  87  (1899);  Denny 
V.  Sumner  County,  134  Tenn.  468,  476,  184  S.  W.  14, 16  (191 6);  Stein  v.  Fleiscfamann 
Co.,  237  Fed.  679,  680  (S.  D.  N.  Y.,  1916). 

"  Matter  of  Wrigley,  8  Wend.  (N.  Y.)  134  (1831);  Allen  v.  Thomason,  xx  Humph. 
(Tenn.)  536  (1851);  Mills  v,  Alexander,  21  Tex.  154  (1858);  Re  Walker,  i  Lowell,  237 
(U.  S.  D.  Mass.,  x868);  Kellar  v.  Baird,  $  Heisk.  (Tenn.)  39  (1871);  Brcmme's  Estotc, 
X3  Pa.  Co.  Ct.  177  (1892). 

"  See  Story,  Confuct  of  Laws,  8  ed.,  §  47  (17).  To  the  same  effect  is  the  de- 
cision of  a  Scotch  court.    Colville  v.  Lauder,  supra.  ^        - 

**  Mere  intention  to  return  to  the  domicil  of  origin  at  a  future  time  is  not  sufficient 
Stanley  v.  Bemes,  3  Hagg.  Ecd.  373  (1830);  State  ex  rd.  Graham,  in  re  Toner,  59 
Ala.  454  (X864).  Nor  is  mere  return  without  abandonment  of  the  acquired  domidl. 
Maxwell  v.  M'Clure,  6  Jur.  (n.  s.)  407  (i860);  Williamson  v.  Parisien,  x  Johns.  Ch. 
(N.  Y.)  389  (18x5).  The  necessary  factum  to  accomplish  reverter  is  Quitting  the 
country  of  acquired  domidl.  Goods  of  Raffend,  3  Sw.  &  Tr.  49  (X863).  But  the 
transit  to  the  domidl  of  origin  need  not  be  direct.   Re  Walker,  supra. 
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making  this  exception.*  If  intent  alone  be  necessary,  why  does  it  not 
suffice  to  aquire  a  domicil  of  choice  upon  abandonment  of  the  domidl  of 
origin?    The  authorities  are  conclusive  against  this.** 

A  recent  Iowa  case'^  squarely  rejects  the  distinction,  and,  it  is  sub- 
mitted, properly.  Once  a  domicfl  is  imposed  by  operation  of  law  or 
acquired  animo  etfactOy  that  domicil  should  be  retained  until  a  new  one  is 
acquired  upon  the  concurrence  of  the  necessary  mental  and  physical 
dements.^  Too  important  consequences  flow  from  domicil  to  admit  of 
its  law  being  encumbered  with  artificial  exceptions  and  unnecessary 
distinctions.  When  general  principles  are  arbitrarily  tampered  with,  a 
regretted  distinctive  local  jurisprudence  naturally  results  in  a  field  where 
umformity  is  much  desired. 


Due  Process  and  REraospEcxrvE  Legislation.  —  Retrospective 
legislation  is  not  per  se  unconstitutional  ^  in  the  United  States.  It  may, 
however,  be  invalid  because  it  runs  athwart  the  due-process  clause.* 
To  what  extent  is  it  due  process  for  a  legislature  to  compel  one  man 
to  surrender  property  to  another,  predicating  its  action  on  a  past  trans- 
action which  gave  rise  to  no  legal  compulsion?  Clearly,  due  process 
does  not  allow  a  legislature  by  mere  fiat  unpredicated  upon  some  prior 
transaction  to  give  B  a  claim  against  A.'  It  is  suggested^  that  the 
same  objection  is  valid  in  two  other  situations  although  the  legislative 
fiat  is  there  based  upon  some  prior  transaction:  first,  where  the  trans- 
actions of  the  parties  have  created  a  legal  obligation,  the  remedy  for 
which  has  been  withdrawn  by  law,  as  by  a  statute  of  limitations;  second, 
where  the  transactions  created  no  legal  obligation  because  of  some 
irregularity.  Such  an  analysis  is  sound  in  pointing  out  that  A  holds 
his  property  equally  free  from  enforcible  claims  in  the  three  cases,  and 
so  the  legislature  in  substance  legislates  A*s  property  to  B.*    That 

"  But  see  Jacobs,  Doiocil,  §  191. 
••  Sec  note  8,  supra. 

"  In  re  Jones'  Estate,  182  N.  W.  227  (la.,  1921).  For  the  facts  of  this  case,  see 
Recent  Cases,  fn/ra,  p.  202. 

*•  Cooper  ».  Beers,  143  111.  25,  33  N.  E.  61  (1892).    See  33  Hasv.  L.  Rev.  863. 

*  League  v,  Texas,  184  U.  S.  156  (1901);  Luria  v.  United  States,  231  U.  S.  9  (1913); 
Drehman  v.  Stifle,  8  Wall.  (U.S.)  595  (1869).  It  was  early  held  that  the  prohibition 
as  to  ex  pest  facto  laws  applied  only  to  criminal  matters.  CaJder  v.  Bull,  3  Dall.  (U.  S.) 
386  (1798).  In  several  states  there  are  constitutional  provisions  expressly  barring 
retrospective  legislation,  but  the  effect  of  such  provisions  is  outside  the  scope  of  the 
present  disctission. 

'  Of  course  retrospective  legislation  may  also  be  unconstitutional  as  impairing 
the  obligation  of  contracts,  or  as  a  usurpation  of  judicial  power. 

*  See  Bedford  v.  Learned,  16  Mass.  215,  216  (1819). 

*  Daniorth  v.  Groton  Water  Co.,  178  Mass.  472,  59  N.  E.  1033  (1901). 

*  There  are  only  a  limited  number  of  cases  on  the  problem  of  the  constitutionality 
of  retrospective  statutes,  because  in  many  cases  the  courts  do  not  reach  that  question, 
having  regard  to  the  settled  rule  against  construing  statutes  as  retroactive  imless 
there  be  express  language  'which  requires  that  construction.  See  Cooley,  Consti- 
tutional F^OHiBinoNS,  7  ed.,  529;  Enduch,  Interpretation  of  Statutes,  362. 
This  nile  is  qualified  by  holding  that  it  is  not  applicable  where  a  statute  merely  adds 
a  remedy  for  an  existing  right  and  does  not  afiFect  vested  rights.  In  fact  the  statute 
is  given  a  prospective  eSect  entirely,  viewing  the  situation  as  of  the  time  the  remedy 
is  applied.    Berkowitz  v.  Arbib,  230  N.  Y.  261,  130  N.  £.  288. 
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analysis  does  not,  however,  end  the  problem,  for  it  should  be  due  process 
to  deprive  A  of  his  former  freedom  from  claims  against  his  property 
so  long  as  the  l^slature  does  not  act  arbitrarily.  To  decide  this  question, 
it  is  necessary  to  consider  the  source  and  nature  of  the  freedom  with 
which  A  holds  his  property  as  illustrated  by  three  typical  situations. 

First,  there  are  cases  where  through  a  prior  transaction  A  has  in- 
curred a  legal  obligation  for  which  a  remedy  is  offered  by  law,  but  A*s 
property  is  free  because  the  remedy  is  limited.  For  instance,  all  of  A*s 
property  may  be  protected  by  statutory  exemptions.  Clearly,  it  is  not 
•  arbitrary,  and  so  is  due  process  of  law  for  a  legislature  to  remove  the 
exemptions  although  B  secures  property  which  A  held  in  absolute 
freedom  before  the  retrospective  enactment.* 

Second,  there  are  cases  where  through  a  prior  transaction  A  has  in- 
curred a  l^al  obligation  but  the  remedy  for  enforcing  the  obligation 
has  been  withdrawn.  For  instance,  a  recent  New  York  case  ^  holds  that 
a  legislature  may  remove  the  bar  of  a  statute  of  limitations  on  a  per- 
son^ claim  though  the  period  has  run.  Such  statutes  merely  withdraw 
the  remedy  offered  by  local  law  without  affecting  the  legal  obligation 
which  remains  enforcible  by  remedies  offered  in  other  jurisdictions." 
Although  before  the  legislature  acted  A's  property  was  free  under  the 
laws  of  that  jurisdiction,*  it  is  not  arbitrary  to  end  that  freedom  by 
reestablishing  a  remedy  for  the  existing  obligation.*® 

Third,  there  are  the  more  difficiilt  cases  where  no  legal  obligation  has 
arisen  from  the  prior  transaction  because  of  the  neglect  of  some  legal 
formality,  or  the  inclusion  of  some  illegal  element.  The  freedom  of  A's 
property  is  here  based  upon  the  fact  that  he  never  incurred  a  legal 
obligation  and  so  his  position  is  more  nearly  analogous  to  that  of  the 
person  who  objects  to  the  creation  of  a  claim  against  him  by  legislative 
fiat  unpredicated  upon  any  prior  transaction.  However,  many  cases  go 
beyond  the  first  and  second  situations  suggested  above  where  the  fiat 
is  based  upon  a  transaction  which  created  an  actual  legal  obligation  and 
hold  that  it  is  due  process  for  the  legislature  to  bind  the  parties  to  an 
obligation  which  a  prior  transaction  would  have  created  but  for  the 

*  Myers  v.  Moran,  113  App.  Div.  427,  99  N.  Y.  Supp.  269  {1906);  Leak  v.  Gay,. 
107  N.  C.  468,  12  S.  E.  312  (1890);  Bull  V.  Conroe,  13  Wis.  233  (i860). 

^  Hopkins  v.  Lincoln  Trust  Co.,  187  N.  Y.  Supp.  883  (192 1).  For  the  facts  of 
this  case  see  Recent  Cases,  m/ra,  p.  202. 

*  Bulger  V.  Roche,  11  Pick.  (Mass.)  36  (1831);  Williams  v.  Jones,  13  East,  439 
(181 1);  Thompson  9.  Reed,  etc.,  75  Me.  404  (1883);  Home  Ins.  Co.  9.  Elwell,  iii 
Mich.  689,  70  N.  W.  334  (1897). 

*  Under  the  decisions  in  note  8  su^ray  it  might  be  possible  for  the  plaintiff  to  secure 
a  judgment  in  a  jurisdiction  where  the  remedy  is  not  barred,  sue  on  that  judgment 
in  the  state  where  the  remedy  for  Uie  original  right  is  barred,  and  secure  execution 
on  the  property  in  that  state. 

w  Campbell  v.  Holt,  115  U.  S.  620  (1885);  McEldowney  «.  Wyatt,  44  W.  Va.  7"» 
30  S.  E.  239;  Orman  v.  Van  Arsdell,  12  N.  M.  344,  78  Pac.  48  (1904).  It  is  often 
suggested  that  the  weight  of  authority  is  against  these  cases,  but  there  is  really  very 
little  authority  because  the  courts  construe  the  statutes  as  having  only  a  pioq>ective 
effect,  or  the  statutes  attempt  to  remove  the  bar  where  title  to  tangible  property 
has  vested  by  operation  of  the  stattTte.  It  may  well  be  held  arbitrary  for  the  legis- 
lature to  upset  proprietary  titles  by  moulding  a  legal  obligation  out  of  a  moral  obligation 
to  return  the  property.  Such  a  result  would  be  in  accord  with  the  reluctance  of  conunon- 
law  courts  to  upset  vested  property  rights. 
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absence  of  some  tedmical  requirement  ^^  or  the  presence  of  some  ingre- 
dient against  public  policyX  The  courts  have  thus  upheld  the  legis- 
latures in  retrospectively  repairing  technical  mistakes  or  validating 
contracts  unenfordble  because  of  illegality.  A  typical  instance  is  found 
where  the  l^islature  validates  a  contract  invalid  at  the  time  of  nego- 
tiation because  usurious.^  Such  decisions  may  be  supportable"  on  the 
ground  that  it  is  not  arbitrary  for  the  legislature  to  give  B  a  claim 
against  A  when  it  is  predicated  upon  acts  of  the  parties  which  al- 
most CQpsummated  a  legal  obligation.  It  is  not  unreasonable  to  take 
away  A's  freedom  from  liability  by  discarding  a  legal  formality  or 
changing  the  public  policy  which  prevented  the  obligation  from  arising. 
When  the  legislatiure  goes  beyond  validating  the  substance  of  an  obU- 
gation,  however,  and  attempts  to  predicate  one  upon  a  transaction 
which  did  not  approximate  the  creation  of  an  obligation,  it  is  not  due 
process.^^  Such  an  attempt  would  be  as  arbitrary  as  to  predicate  a 
daim  upon  no  previous  transaction. 


Power  of  the  Directors  of  a  Corporation  to  File  a  Voluntary 
Petition  m  Bankruptcy  for  the  Corporation.  —  The  Bankruptcy 
Act  of  iSgSy^  as  amended  Jime25,  1910,  extended  to  a  corporation  the 
right  to  become  a  voluntary  bankrupt.*  Although,  and  indeed  because 
the  provisions  of  the  act*  regarding  this  matter  are  apparently  un- 
qualified, there  has  been  considerable  dispute  as  to  their  exact  meaning 
and  scope.  The  law  is  clear,  although  it  is  not  expressly  so  provided  in 
the  act,  that  in  the  absence  of  statutory  or  charter  restrictions,  the 
directors  of  a  corporation  may  file  or  authorize  the  filing  of  a  voluntary 

11  State  V.  Norwood,  12  Md.  195  (1858);  Gibson  v.  Hibbard,  13  Mich.  214  (1865); 
Danforth  9.  Groton  Water  Co.,  178  Mass.  472,  59  N.  E.  1033  (1901). 

"  Gross  V.  U.  S.  Mortgage  Co.,  108  U.  S.  477  (1883);  Berry  v.  Clary,  77  Me.  482 
(1885);  Lewis  V.  McElvain,  16  Ohio  347  (1847);  Hewitt  v,  Wilcox,  i  Mete.  (Mass.) 
154  (1840);  Washburn  v.  Franklin,  24  How.  Pr.  (N.  Y.)  515  (1861). 

"  Ewell  V.  Daggs,  xo8  U.  S.  143  (1883);  Welch  v,  Wadsworth,  30  Conn.  149  (i86i). 

i«  Many  courts  avoid  the  real  issue  by  appljring  some  set  formula,  such  as:  ''no 
vested  right  to  do  wrong,"  Foster  v.  Bank,  16  Mass.  245,  273  (1819);  "airing  irregu- 
larities," Lane  «.  Nelson,  79  Pa.  407  (1875);  Randall  v,  Krieger,  23  Wall.  (U.  S.)  137 
(1874);  or  "a  party  has  no  vested  right  to  a  defense  based  upon  an  informality  not 
affecting  his  substantial  equities,"  Cooley,  Constitutional  Prohibitions,  7  ed.,  529. 
Such  formuhe  merely  state  a  result  and  so  should  not  be  used  to  justify  a  decision. 
ThQT  tend  to  cover  up  the  fact  that  in  this  class  of  cases  A  wUl  be  compelled  to  sur- 
render his  property  by  force  of  legislative  enactment  and  that  alone.  The  problem 
should  receive  a  direct  answer  on  the  ground  that  the  legislature  has,  or  has  not, 
acted  arbitrarily  and  so  without  or  with  due  process  of  law. 

*»  Medford  v.  Learned,  16  Mass.  215  (1819);  Addoms  «.  Marx,  50  N.  J.  L.  253 
(1888};  Philip  ».  Heraty,  147  Mich.  473,  in  N.  W.  93  (1907). 

»  See  30  U.  S.  Stat,  at  L.,  §  544. 

'  While  the  amendment  of  19 10  first  gave  to  a  corporation  the  right  to  become  a 
voluntary  bankrupt,  yet  as  prior  to  this  time  a  corporation  could  admit  its  insolvency 
and  express  its  willingness  to  be  adjudged  a  bankrupt,  and  get  a  friendly  creditor  to 
file  a  petition  against  it,  the  change  in  substance  wrought  oy  this  amendment  was 
not  very  great.  See  Whuston,  Cases  on  Bankritptcy,  2  ed.,  107,  note;  Bsani^ 
SNBURG,  Bankruptcy,  4  ed.,  §  60. 

*  See  §  4a.  '' Anv  person  except  a  munidpal,  railroad,  insurance,  or  banking  corpo- 
ration shaU  be  entitled  to  the  benefits  of  this  act  as  a  voluntary  bankrupt." 
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petition  in  bankruptcy  for  the  corporation.^  But  where  a  state  coiirt 
has  appointed  a  receiver  over  a  corporation  there  is  a  dispute  as  to  the 
power  of  the  directors,  thereafter,  to  petition  the  corporation  into 
voluntary  bankruptcy. 

In  a  recent  decision  ^  a  district  court  annulled  voluntary  proceedings 
in  bankruptcy  by  the  directors  of  a  corporation,  and  the  appointment 
of  a  receiver  thereunder  by  the  federal  court,  where  it  appeared  that 
by  order  of  the  state  court  a  receiver  had  already  been  appointed,  at 
the  instance  of  the  stockholders,  on  the,  ground  that  the  directors  and 
officers  of  the  corporation  were  guilty  of  fraud  and  mismanagement. 
The  argument  of  the  court  was,  that  the  appointment  of  a  receiver  over 
the  corporation  by  the  state  court  deprived  the  bankruptcy  court  of  its 
jurisdiction.^  It  is  clear  that  such  action  by  the  state  court  does  not 
effect  the  dissolution  of  the  corporation.'  To  refuse,  therefore,  to 
adjudicate  it  bankrupt,  merely  because  of  the  appointment  of  a  receiver, 
is  to  deny  it  the  right  to  a  discharge  to  which  it  is  entitled  by  the  Bank- 
ruptcy Act.^  Often  such  a  question  as  is  here  presented  is  confused 
with  the  case  where  the  state  and  federal  courts  have  concurrent  juris- 
diction.* There  the  court  first  in  possession  of  the  res  retains  iO^  But 
the  court  of  bankruptcy,  within  die  limits  of  the  bankruptcy  statute, 
has  a  jurisdiction  superior  to  that  of  any  state  court; "  and  proceedings 

*  In  re  Kenwood  Ice  Co.,  189  Fed.  525  (D.  Minn.,  191 1);  In  re  Foster  Paint  & 
Varnish  Co.,  210  Fed.  652  (E.  D.  Pa.,  1914).  See  i  Collier,  Bankruptcy,  12  ed., 
143;  3  Fletcher,  Cyclopedia  Corporations,  §  1985.  See  also  2  St.  Louis  L. 
Rev.  97-105;   25  Harv.  L.  Rev.  562. 

*  Matter  of  Associated  Oil  Co.,  Bankrupt,  46  Am.  B.  Rep.  482  (£.  D.  La.,  1921). 
For  the  facts  of  this  case  see  Recent  Cases,  infra^  p.  202. 

*  The  other  ground  advanced  by  the  court,  namely,  that  in  view  of  the  peculiar 
facts  of  the  case  the  trustee  who  would  have  been  elected  by  the  creditors  would 
have  been  one  of  the  very  officers  who  had  been  found  guilty  of  mismanagement 
and  fraud  by  the  state  court,  is  hardly  tenable,  the  law  being  that  the  trustee  selected 
by  the  creditors  must  be  approved  by  the  referee  or  judge.  Kiser  Co.  ei  al,  v,  Georgia 
Cotton  Oil  Co.,  208  Fed.  548  (5th  Circ,  1913). 

'  Penna.  Steel  Co.  v,  N.  Y.  City  Ry.  Co.,  198  Fed.  721  (2d  Circ,  191 2).  See 
I  Wiluston,  Contracts,  §  305.  Even  a  corporation  which  has  been  adjudicated 
bankrupt  is  not  thereby  dissolved.  Natl  Surety  Co.  v.  Medlock,  2  Ga.  App.  665, 
58  S.  E.  1 131  (1907).  See  i  Remington,  Bankruptcy,  2  ed.,  §  451  H»  And,  where 
a  corporation  has  been  dissolved  by  a  decree  of  a  state  court,  its  life  has  been  extended 
by  a  fiction  to  permit  the  creditors  of  the  corporation  to  file  an  involuntary  petition 
in  bankruptcy  against  it  in  the  federal  court.    See  22   Harv.  L.  Rev.  447. 

*  In  re  Marshall  Paper  Co.,  102  Fed.  872  (ist  Circ,  1900). 

*  Section  2  of  the  Bankruptcy  Act  conferred  upon  courts  of  banknq>tcy  two  dasses 
of  jurisdiction:  first,  jurisdiction  over  the  proceedings  in  bankruptcy  initiated  by  the 
petition  and  endii^  with  the  distribution  of  the  assets  among  the  creditors  and  the 
discharge  or  the  rdfusal  to  discharge  the  bankrupt;  and  second,  jurisdiction,  as  an 
ordinary  court,  over  suits  at  law  or  in  equity  in  respect  to  the  estate  of  the  bankrupt. 
Lathrop  v.  Drake,  91  U.  S.  516  (1875);  Bardes  v,  Hawarden  Bank,  178  U.  S.  524 
(1900).  The  first  class  of  jurisdiction  is  exclusive.  Gibbons  v.  Trust  and  Savings 
Bank,  225  Fed.  424  (W.  D.  Wash.,  1915);  Bardes  v.  Hawarden  Bank,  su^a.  See 
I  Collier,  Bankruptcy,  12  ed.,  553. 

^^  Martin  v.  Oliver,  260  Fed.  89  (8th  Circ,  19x9);  Matthews  &  Sons  v.  Webre  Co., 
213  Fed.  396  (E.  D.  La.,  1914).  See  i  Coluer,  Bankruptcy,  12  ed.,  SS5.  For  a 
general  discussion  of  the  matter  of  concurrent  jurisdiction  in  connection  with  this 
subject  see  62  U.  Pa.  L.  Rev.  718^721. 

u  Bank  of  Andrews  v.  Gudger,  212  Fed.  49  (4th  Circ,  1914).  See  Jacob  Trid)er, 
"Relationship  of  State  and  National  Courts,"  42  Am.  L.  Rev.  321,  324;  Samud 


NOTES  197 

in  the  bankruptcy  court  take  precedence  over  those  instituted  in  the' 
state  court,  unless  the  creditors  by  the  proceedings  in  the  state  court 
have  acquired  an  equitable  lien  (more  than  four  months  old)  on 
the  property  of  the  bankrupt."  No  such  lien  was  involved  in  this 
case. 

The  result  reached  by  the  court  is,  however,  soimd"  and  may  be 
supported  on  other  grounds.  Two  cases  must  be  distinguished:  (i) 
Where  the  receiver  has  been  appointed  by  the  state  court  merely  to 
administer  the  assets  of  the  corporation;  and  (2)  where  the  receiver 
has  been  appointed  to  take  charge  of  the  corporation  because  of  the 
mismanagement  and  fraudulent  conduct  of  its  officers  and  directors. 
The  effect  of  the  appointment  on  the  powers  and  authority  of  the  officers 
and  directors  differs  in  each  of  these  cases.  Where  the  appointment  is 
merely  to  preserve  and  administer  the  assets  of  the  corporation,  as  at 
the  instance  of  some  local  creditor,  it  is  sound  to  hold  that  the  directors 
may  still  file  a  voluntary  petition  in  bankruptcy  for  the  corporation. 
Sudi  action  might  even  be  necessary  to  protect  all  the  creditors  of  the 
corporation,  and  prevent  some  from  obtaining  a  preference.  Further- 
more, the  directors  are  still  the  directors  of  the  corporation; "  and  are, 
therefore,  the  proper  parties  to  assert  its  right  to  a  discharge  in  bank- 
ruptcy. But  where  a  receiver  is  appointed  by  the  state  court  to  take 
charge  of  the  corporation  because  its  directors  have  been  foimd  guilty 
of  fraud  or  mismanagement,  it  is  the  intention  of  the  court  that  the 
receiver  shall  forthwitii  supersede  those  directors,  whose  whole  authority 
to  represent  the  corporation  shall  cease."  The  effect  of  such  a  decree 
in  the  state  court  is  to  declare  that  the  directors  are  incompetent  to  act 
for  the  corporation.  To  permit  them,  thereafter,  to  file  a  voluntary 
petition  in  bankruptcy,  as  the  petition  of  the  corporation,  would  in 
effect  be  to  disregard  the  decision  of  the  state  court.  This  the  bank- 
ruptcy court  may  properly  refuse  to  do."  Nor  is  this  a  denial  of  the 
corporation's  right  to  a  discharge,  as  it  is  still  within  the  power  of  any 
one  ^^  who  represents  the  corporate  will  to  file  for  it  a  voluntary  petition 
in  bankruptcy.  The  fundamental  distinction  is  between  the  case  where 
the  directors  represent  the  corporate  will  and  where  they  do  not.  On 
its  facts  the  principal  case  falls  within  the  second  classification. 

Furthermore,  it  is  generally  recognized  that  within  the  limits  laid 

Williston,  "Effect  of  a  National  Bankruptcy  Law  upon  State  Laws,"  22  Harv.  L. 
Rev.  547. 

"  Metcalf  V.  Barker,  187  U.  S.  165  (1902);  Pickens  r.  Roy,  187  U.  S.  177  (1902). 

"  No  mention  was  made  in  the  principal  case  of  the  case  of  Zeitinger  v.  Hargadine 
McKittrick  Co.,  244  Fed.  719  (8th  Circ.  191 7),  where  the  court  reached  the  same 
result  on  almost  identical  facts. 

"  See  High,  Receivers,  4  ed.,  §  ^44  b. 

1*  See  High,  Receivers,  4  ed.,  §  290.  Many  text  writers  and  decisions  fail  to 
make  any  clear  distinction  as  to  the  effect  of  the  appointment  of  a  receiver  in  these 
two  situations. 

^*  It  is  quite  dear  that  the  bankruptcy  court  has  no  authority  to  question  the 
decision  of  the  state  court  that  the  officers  and  directors  of  the  corporation  were 
guilty  of  fraudulent  conduct  and  mismanagement.    See  Brandenburg,  Bankruptcy, 

4  ed.,  S  19. 

^^  It  is  doubtful  whether  the  receiver,  who  is  an  officer  of  the  court,  should  be 
albwed  to  file  a  voluntary  petition  in  bankruptcy  for  the  corporation.  It  woul'^  he 
proper  to  permit  newly  elected  directors  to  do  so. 
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down  by  the  Bankruptcy  Act  and  the  special  rules  of  practice  prescribed 
by  the  Supreme  Court,  bankruptcy  proceedings  are  to  be  administered 
in  accordance  with  the  general  principles  of  equity.^*  While  the  creditors 
of  a  corporation  will  not  be  permitted  to  object  where  the  directors  file 
a  voluntary  petition  in  bankruptcy,**  yet  in  some  cases  it  is  reasonable 
to  allow  the  stockholders  to  do  so*®  for  their  relation  to  the  corpora- 
tion is  more  intimate  than  that  of  the  creditors.  The  latter's  sole  claim 
is  that  the  assets  be  kept  unimpaired.^  The  former  has  a  legally  recog- 
nized interest  in  the  life  and  welfare  of  the  corporation.^  Proceedings 
in  bankruptcy  do  not  deplete  the  corporate  assets,  but  they  do,  usually, 
seriously  injure,  if  not  practically  destroy,  the  corporation  as  a  going 
concern.  On  equitable  principles,  therefore,  and  on  analogy  to  cases 
where  equity  permits  stockholders  to  sue  or  defend  on  behalf  of  the 
corporation  whose  directors  fraudulently  refuse  to  do  so,**  the  bank- 
ruptcy court  might  well  allow  the  stockholders  to  intervene  where  the 
directors  are  frauduently,  and  in  utter  disregard  of  the  corporate  wel- 
fare, petitioning  it  into  voluntary  bankruptcy,  and  might,  to  prevent 
the  unconscionable  exercise  of  a  legal  right,  refuse  to  entertain  such  a 
petition. 


Liability  of  a  De  Facto  Corporation  in  Tort. — Although,  broadly 
speaking,  a  corporation  exists  de  facto  whenever  associates  assume  with- 
out authority  to  act  as  a  corporation,^  the  courts  have  rarely  treated  a 
group  which  has  taken  no  further  steps  as  more  than  a  partnership.* 
But  when  there  is  a  colorable  compliance  with  a  law  authorizing  incor- 
poration, followed  by  purported  corporate  action,  a  de  facto  corporation 
exists  in  a  restricted  sense.*  Here  in  certain  cases  and  in  favor  of  persons 

*•  In  re  Kane,  127  Fed.  552  (7th  Circ,  1904);  In  re  Broadway  Savings  Trust  Co., 
152  Fed.  152  (8U1  Circ,  1907);  Zeitinger  v.  Hargadine,  etc.,  244  Fed.  7x9  (8th  Circ., 
1917);  Bardes  v.  Hawarden  Bank,  178  U.  S.  524  (1900).  See  x  Coiuer,  Bank- 
ruptcy, 12  ed.,  25;  Brandenburg,  Bankruptcy,  4  ed.,  §  10. 

^*  In  re  Guanacevi  Tunnel  Co.,  201  Fed.  316  (2d  Circ,  1912);  In  re  Lachenmaier, 
203  Fed.  32  (7th  Circ,  1913);  In  re  United  Grocery  Co.,  239  Fed.  1016  (S.  D.  Fla., 
191 7).   See  Brandenburg,  Bankruptcy,  4  ed.,  §  60.  And  see  2  St.  Louis  L.  Rsv.  97. 

^  Zeitinger  v.  Hargadine-McKittrick  Dry  Goods  Co.,  supra.  For  a  discussidCi  of 
that  case  and  the  right  of  the  stockholders  to  intervene  in  opposition  to  a  petition 
filed  by  the  directors  of  a  corporation,  see  3  So.  L.  Q.  53-57. 

"  See  N.  J.  Ins.  Co.  v.  Meeker,  37  N.  J.  L.  282, 300;  Atwater  v.  Manchester  Savings 
Bank,  45  Minn.  341,  346,  48  N.  W.  187,  189  (1891), 

«  Beal  V.  Essex  Savings  Bank,  67  Fed.  816  (ist  Circ,  1895);  Storrow  v.  Texas  Mfg. 
Assoc,  87  Fed.  612  (5th  Circ,  1898);  Bijur  v.  Standard  Distilling  &  Distributing  Co., 
74  N.  J.  Eq.  546,  70  Atl.  934  (i^). 

*■  Hawes  v.  Oakland,  104  U.  S.  450  (1881);  Bronson  v.  LaCrosse  R.  R.  Co.,  2  Wall. 
(U.S.)  283(1863).    See/nrcSwofFordBros.  Co.,  i8oFed.s49,  S53(W.  D.Mo.,  1910). 

»  Appleton  Mutual  Fire  Insurance  Co.  v.  Jesscr,  5  Allen  (Mass.),  446,  448  (1862). 
"But  when  .  .  .  persons  were  found  .  .  .  actually  exercising  the  corporate  powers, 
.  .  .  they  constituted  a  corporation  de  facto.** 

«  Bradley  Fertilizer  Co.  v.  So.  Publishing  Co.,  i  Misc.  512,  17  N.  Y.  Supp.  587 
(1802);  Harrill  v.  Davis,  168  Fed.  187  (8th  Circ,  1909). 

•Von  Lengerke  9,  New  York,  150  App.  Div.  98,  134  N.  Y.  Supp.  832  (1912); 
MeRimcc  Spring  Park  Co.  v,  Gibson,  268  Mo.  394,  188  S.  W.  179  (1916);  Sp^  v. 
Farmers'  Bank,  94  Pa.  St.  429  (1880) ;  Tulare  Irr.  Distr.  v.  Shepard,  185  U  S.  i  (1902). 
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acting  in  bona  fide  reliance  upon  the  corporate  existence/  the  same  re- 
sults are  predicated  as  if  the  attempted  incorporation  had  been  success- 
ful. The  extent  of  this  doctrine  is  in  much  dispute,  and  the  authorities 
are  not  clear  whether  it  applies  to  the  case  of  a  tort  by  the  agent  of  such 
a  body.*  But  a  recent  New  Jersey  case  •  goes  further,  holding  a  dejure 
corporation  liable  for  the  tort  of  an  agent  of  associates  who  had  not 
colorably  complied  with  the  terms  of  the  incorporation  statute.' 

A  rigid  rule  appears  in  many  dicta  *  that  every  de facto  corporation  in  the 
narrower  sense  above  is  to  be  recognized  by  the  courts  as  a  legal  unit,  though 
a  somewhat  inferior  one  because  destructible  at  the  will  of  the  state.* 
This  rule  fixes  a  definite  level  of  attainment  below  which  no  legal  unit, 
however  inferior,  can  exist  or  act  with  corporate  significance.*®  Only 
the  de  facto  corporation  above  that  level  can  be  a  legal  unit,  or  be  liable 
for  its  agent's  torts.  Upon  this  theory  the  principal  case  is  clearly  not 
supportable. 

But  this  point  of  view,  it  is  submitted,  is  imsound,  infringing  on  the 
one  hand  an  admittedly  exclusive  power  of  the  legislature  to  create  cor- 
porations^^ and  on  the  other  hand  failing  to  explain  many  of  the  adjudi- 
cated cases,  where  the  courts  have  refused  to  permit  collateral  attack 
upon  corporations  not  de  facto  in  the  restrictive  sense."  It  seems,  there- 
fore, preferable  to  say  that  a  de  facto  corporation  is  never  a  legal  unit. 


'  See  Edward  H.  Warren,  "Collateral  Attack  on  Incorporation/'  20  Harv.  L. 
Rev.  456,  note  13  (4). 

*  The  authorities  upon  this  subject  are  few.  The  balance,  however,  seems  to  favor 
tort  liability.  Demarest  v.  Flack,  16  Dalv  337,  11  N.  Y.  Supp.  83  (1890);  Howard 
0.  Long,  142  Ga.  789,  83  S.  E.  852  (1914);  Lamming  v.  Galusha,  81  Hun  247,  30  N.  Y.; 
Supp.  767  (1894).  See  Chicago  R.  R.  Co.  v.  Glenny,  175  111.  238,  51  N.  E.  896  (1898) 
Pinkerton  v.  Pa.  Traction  Co.,  193  Pa.  St.  229,  44  Atl.  284  (1899).  But  cf.  Smith  v. 
Warden,  86  Mo.  382  (1885);  Vredenburg  v.  Behan,  33  La.  Ann.  627  (1881).  And  in 
criminal  prosecutions,  collateral  attack  is  denied.  U.  S.  0.  Amedy,  ix  Wheat.  (U.  S.) 
392  (1826). 

*  Frawley  v.  Tenafly  Transportation  Co.,  113  Atl.  242  (1921).  For  the  facts  of 
this  case,  see  Recent  Cases,  infta,  p.  203. 

'  1896  N.  J.  CoMP.  Stat.,  p.  1604,  §  10.  The  statute  provided  that  an  incorpo- 
rating body,  which  had  recorded  its  certificate  with  the  county  clerk,  would  become 
a  corporation  upon  the  date  of  filing  said  certificate  with  the  Secretary  of  State. 
The  defendant's  certificate  was  recorded  the  day  after  the  acddent,  and«filed  four 
days  later. 

*  Heaston  v.  Cincinnati  R.  R.  Co.,  16  Ind.  275,  278  (1861);  Hasselman  v.  U.  S. 
Mortgage  Co.,  97  Ind.  365,  368  (1884).  See  Snider's  Son's  Co.  v.  Troy,  91  Ala.  224, 
230,  8  $0. 658,  660  (1890). 

*  See  Charles  E.  Carpentar,  **De  Facto  Corporations,"  25  Harv.  L.  Rev.  625. 

^^  This  levd  of  attainment  is  determined  by  the  courts  in  each  jurisdiction.  It 
might  be  possible  to  modify  the  rule,  and  consider  the  level  as  varying  according  to 
the  circumstances  of  the  case.  This  would  require  a  reasonable  consideration  of  the 
interests  involved  in  each  case,  but  would  differ  from  the  view  contended  for,  infra^ 
in  that  the  conunon-law  principle  and  legislative  policy  there  mentioned  would  not 
be  recognized  as  factors  necessary  to  be  overcome. 

»  See  People  r.  Mackey,  255  111.  144,  156,  99  N.  E.  370,  374  (19").  But 
see  MoRAWETZ,  Private  Corporations,  §§652,  744;  Machen,  Modern  Law 
OF  Corporations,  §§  i,   19,    See    also  Robie  v,  Sedgwick,  35  Barb.  (N.  Y.)  319 

(1861). 

»  Baltimore  R.R.  Co.  v.  Fifth  Baptist  Church,  137  U.  S.  568  (1890);  St.  Louis 
R.  R.  Co.  r.  Belleville  City  R.  R.  Co.,  158  HI.  390, 41  N.  E.  916  (1895);  M.  E.  Union 
Church  V.  Pickett,  19  N.  Y.  48a  (1859). 
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but  will  be  treated  like  one  when  public  policy  ^*  or  fairness  between 
the  parties  ^^  call  with  sufficient  strength  for  a  departure  from  common- 
law  principles  and  from  the  legislative  policy  manifested  in  the  require- 
ments for  incorporation.  In  proportion  as  the  associates  fail  to  attain 
those  requirements  the  legislative  policy  against  treating  them  as  incor- 
porated becomes  stronger,  so  that  more  powerful  considerations  of  policy 
or  of  fairness  are  necessary  to  override  it.  But  no  bright  line  can  be 
drawn  between  those  de  facto  corporations  which  will  and  those  which 
will  not  for  sopie  purposes  be  treated  as  legal  units.  In  each  case  oppos- 
ing considerations  are  to  be  balanced. 

This  balance  must  be  applied  in  three  situations  in  fixing  responsibil- 
ity for  the  tort  of  an  agent  of  a  de  facto  corporation.  First:  the  injured 
party  may  sue  the  associates  individually.  He  has  not  consented  to 
deal  with  them  on  a  corporate  basis,  and  dearly  they  should  not  be  able 
to  assert  against  him  the  corporate  feature  of  limited  liability  to  which 
they  have  not  entitled  themselves  by  compliance  with  the  conditions 
precedent  of  the  statute.  Any  consideration  of  fairness  to  the  associ- 
ates who  acted  in  the  belief  that  their  liability  was  limited  is  overweighed 
by  the  hardship  on  the  plaintiff  in  forcing  him  to  bring  a  new  action, 
on  which  the  Statute  of  Limitations  may  have  run,  against  a  possibly 
insolvent  de  facto  corporation.  A  fortiori  is  it  insufficient  to  override 
common-law  principles,  especially  when,  because  of  a  material  failure 
to  meet  the  statutory  requirement,  the  legislative  policy  against  treat- 
ing the  associates  as  incorporated  is  strong. 

Second:  the  plaintiff  may  sue  the  de  facto  corporation.  If  he  does 
so  reljdng  on  the  validity  of  its  incorporation,  the  associates  should  not 
be  permitted  to  disclaim  corporate  capacity  to  his  prejudice,  and  he 
should  share  equally  with  other  creditors  who  have  dealt  with  the  asso- 
ciates in  the  same  reliance.  But  even  if  he  knows  at  the  time  of  suit  that 
the  corporation  is  not  de  jure,  he  should  recover  subject  only  to  the 
rights  of  creditors  who  in  good  faith  have  dealt  with  the  associates 
on  the  corporate  basis  and  whose  rights  are  therefore  limited  to  the 
de  facto  corporate  assets.^*  For  if  the  plaintiff  will  accept  a  limited  cor- 
porate liability  in  the  place  of  a  full  individual  liability,  whether  he  sue 
the  corporation  or  join  the  associates  as  defendants,  is  a  mere  matter  of 
procedure;  ^*  and  his  choice  to  sue  the  corporation  is  eminently  fair 
to  the  associates,  who  are  thereby  actually  conceded   the  benefit  of 

"  Especially  where  the  de  facto  corporation  has  acted  as  a  conduit  of  title.  Society 
Penin  v.  Cleveland,  43  Ohio,  481  (1885). 

i<  This  interest  would  be  paramount  where  there  have  been  dealings  between  the 
parties  on  a  corporate  basis,  as  in  contract  cases.  See  Edward  H.  Warren,  **  Collateral 
Attack  on  Incorporation,"  20  Harv.  L.  Rev.  456,  note  33. 

^*  Snider's  Son's  Co.  v.  Troy,  91  Ala.  224, 8  So.  658  (1890).  See  Waxaen,  Cases 
ON  Corporations,"  p.  610,  note. 

Difficulty  might  arise  where  creditors  of  the  associates  attempt  to  levy  on  prop- 
erty of  the  de  facto  corporation  as  property  of  the  associates,  and  thereby  come  into 
conflict  with  the  creditors  of  the  de  facto  corporation.  If  the  latter  have  rdied  upon 
this  property  as  assets  of  the  corporation,  and  the  former  have  not  relied  upon  it  as 
assets  of  the  associates,  the  corporate  creditors  should  prevail.  If,  however,  both, 
have  relied  upon  it  as  assets  of  their  debtor,  they  should  share  equally. 

^*  This  is  the  converse  of  the  problem  presented  where  the  de  facto  corporation  b 
Dermitted  to  sue  in  tort.   Remington  Paper  Co.  v,  O'Dougherty,  6$  N.  Y.  570  (1875). 
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limited  liability.  How  far  these  considerations  should  move  the  courts 
when  there  is  very  material  departure  from  the  requirements  for  incor- 
poration is  debatable,  but  the  procedural  convenience  avoidance  of 
inquiry  into  details  of  incorporation,  and  fairness  to  all  parties  may  well 
override  a  fairly  strong  legislative  policy  against  treating  the  associates 
as  though  incorporated. 

The  principal  case  presents  another  situation.  Between  the  commis- 
sion of  the  tort  and  the  bringing  of  the  suk,  the  de  faclo  corporation 
has  become  de  jure.  To  allow  recovery  against  the  de  jure  corporation 
is  to  grant  a  right  against  its  assets  to  parties  who  have  a  valid  remedy 
elsewhere,  to  the  prejudice  of  creditors  whose  claims  were  acquired  by 
dealing  with  the  new  corporation  and  whose  only  remedy  is,  therefore, 
against  those  assets.  It  imposes  a  pre-natal  obligation  upon  the  cor- 
poration and  is  analogous  to  allowing  recovery  against  it  for  the  tort  of 
its  promoters,  which  is  clearly  not  permitted.*^  The  holding  of  the 
principal  case  is  therefore  indefensible. 
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Agency  —  Principal's  Liabiuty  to  TmRo  Party  in  Contract  —  Where 
TmRD  Party  Ttonks  Agent  is  not  within  his  Authority.  —  The  plaintiff's 
agent  had  authority  to  make  contracts  without  confirmation  bv  his  pnncipal. 
The  agent  entered  into  a  contract  with  the  defendant  on  behalf  of  the  plaintiff. 
In  an  action  by  the  plaintiff  on  another  transaction,  the  delendant  seeks  to 
recoup  for  breach  of  this  contract.  The  court  instructed  the  jury  that  unless 
the  defendant  knew  that  the  agent  bad  authority  to  contract  without  confir- 
mation, and  relied  on  such  authority,  there  was  no  contract  Held  the  instruc- 
tion was  erroneous.  North  Alabama  Grocery  Co  v.  7.  C.  Lysle  MiUing  Co.^ 
88  So.  590  (Ala.). 

The  case  decides  for  the  first  time  it  is  believed,  whether  a  good  contract 
results  when  an  agent  and  a  third  party  purport  to  make  a  contract  which  the 
latter  mistakenly  believes  not  to  be  within  the  scope  of  the  atrent  s  authonty 
The  result  could  clearly  not  be  reached  on  grounds  of  estoppel.  But.  as  is 
now  generally  recognized,  the  fundamental  principle  on  which  the  law  of  agency 
rests  is  not  estoppel,  but  identity,  viz ,  that  the  acts  ot  an  agent  within  the 
scope  of  his  authority  are  the  acts  ot  his  principal.  See  WatUau  v  Fenwuk, 
(1893I I  Q.  B.  346.  Kinahan  br  G' ,  Ud.  v  Parry,  figiol  2  K.  B  389.  The 
priacipal  case  is  merely  a  lo^rical  application  oi  this  doctrine  Nor  is  the  oppo- 
site result  required  by  pnnciples  of*  contract,  because  of  the  belief  oi  the  third 
party  that  be  was  not  entering  into  a  binding  obligation  with  anyone.  In  the 
face  of  his  expressed  intent  to  contract,  his  silent  mental  attitude  is  immaterial. 
See  I  WiLUSTON,  Contracts.  §§21.  22 

Bankruptcy  —  Jurisdichon  of  Federal  CouRrr  —  Power  of  the 
Directors  of  a  Corporahon  to  File  a  Voluntary  Petition  after  the 
Appointment  of  a  Receiver  by  the  State  Court.  —  A  corporation,  by  its 
directors,  filed  a  voluntary  petition  in  bankruptcy  and  was  at  once  adiudi 
cated  and  a  receiver  appointed.  It  then  appeared  that  a  few  days  previous 
to  these  proceedings  a  state  court  of  proper  jurisdiction  had,  upon  petition 

"  Stewart  I'.  Mynatt.  n$  Ga  637.  70S.  E  325  (1911), 
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of  stockholders,  appointed  a  receiver  over  the  corporation  on  the  ground  that 
the  directors  and  officers  were  guilty  of  fraud  and  mismanagement.  This 
receiver  now  prays  that  the  f ed^al  court's  adjudication  and  appointment  of 
a  receiver  be  set  aside.  Held,  that  the  federal  proceedings  be  annulled. 
Mailer  of  Associated  Oil  Co,,  Bankrupt,  46  Am.  B.  R.  482  (£.  D.  La.). 
For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  195. 

Bills  and  Notes  —  Purchasers  for  Value  Without  Notice  —  Re- 
covery OF  Stipulated  Attorneys*  Fees  by  Pledgee  where  Maker  has 
Defense  Against  Payee. — A  note  made  by  the  defendant,  containing  a  stipu- 
lation for  the  payment  of  ten  per  cent  as  attorneys'  fees,  in  case  it  should  be 
placed  in  the  hands  of  an  attorney  for  collection,  was  transferred  by  the  payee 
to  the  plaintiff  as  collateral  security  for  credit  then  advanced.  A  defense  of 
fraud  by  the  payee  was  proved.  The  amount  of  the  note  was  greater  than  the 
debt  it  was  pledged  to  secure.  Held,  that  the  plaintiff  be  allowed  to  recover 
the  amount  of  his  claim  against  the  payee,  plus  ten  per  cent  thereof  as  attor- 
neys* fees.    BuUer  Bros.  v.  Dunsworth,  233  S.  W.  311  (Tex.  Civ.  App.). 

It  b  well  settled  that  the  horia  fide  pledgee  of  a  note  to  which  the  maker 
has  a  defense,  may  recover  only  the  amount  of  the  debt  secured.  Stoddard 
V.  Kimball,  6  Cush.  (Mass.)  469;  Elk  Valley  Coal  Co.  v.  Third  Nat,  Bank,  157 
Ky.  617, 163  S.  W.  766.  See  Negotiable  Instruments  Law,  §  27.  It  would 
seem  that  the  logic  of  the  rule  stated  is  this:  the  pledgee  is  a  holder  in  due 
course,  but  if  he  recovered  the  full  amount  of  the  note  he  would  have  to  hold 
everything  above  the  amount  of  the  debt  secured,  in  trust  for  the  pledgor; 
the  maker  could  recover  that  amotmt  from  the  wrongful  pledgor;  hence  to 
avoid  circuity  of  action  he  is  given  a  direct  defense  against  the  pledgee.  See 
Stoddard  v.  Kimball,  supra,  at  471,  11  Harv.  L.  Rev.  194.  See  also  Mait- 
land  v.  Citizens*  Nat.  Bank,  40  Md.  540;  Bailey  v.  Inland  Empire  Co.,  75  Ore. 
309,  146  Pac.  991.  On  this  reasoning  the  pledgee's  recovery  is  limited  to  the 
amoimt  of  the  pledgor's  debt,  as  determined  by  the  agreement  between  him 
and  the  pledgor.  Tlus  is  in  every  case  a  question  of  fact.  Perhaps  it  is  possible, 
by  implication,  to  incorporate  into  this  agreement  the  provision  as  to  attor- 
neys* fees,  where,  as  in  the  principal  case,  the  note  is  pledged  as  security  for 
a  present  advance.  But  where  it  is  pledged  as  security  for  an  antecedent 
debt,  the  stipulation  for  the  payment  of  ten  per  cent,  if  the  note  is  placed  with 
an  attorney  for  collection,  can  have  no  effect  upon  the  original  agreement 
between  pledgor  and  pledgee.  See  Citizens*  Bank  v.  Limpright,  93  Wash.  361, 
160  Pac.  1046.  The  particular  point  does  not  appear  to  have  been  adjudicated 
before. 

CoNFUCT  of  Laws  —  Doiacn.  —  Effect  of  Abandonment  of  Domicil 
OF  Choice.  —  Decedent,  bom  in  Wales  of  parents  who  were  domiciled  there, 
left  when  thirty-three  years  of  age,  for  America.  He  married,  settled  in  Iowa, 
and  remained  there  for  thirty-two  years,  having  become  a  naturalized  citizen 
of  the  United  States.  He  left  Iowa  with  fixed  present  intent  to  return  to 
and  re-eStablish  his  home  in  Wales.  He  was  drowned  in  itinere.  The  question 
was,  which  law  governed  the  disposition  of  his  personal  property.  Hdd, 
that  the  decedent  was  domiciled  in  Iowa  at  the  time  of  his  death,  and  that  the 
law  of  that  jurisdiction  should  govern.    In  re  Jones*  Estate,  i8a  N.  W.  327 

(la.). 
For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  189. 

CONSTTTDTIONAL    LaW  —  DUE    PeOCESS  —  VALIDITY    OF    RETROSPECTIVE 

Legislation.  —  Action  was  begun  September  2,  1920,  to  recover  for  fraud 
alleged  to  have  occursed  August  30,  191 2.  The  six-year  period  allowed  by 
statute  had  expired  on  August  20,  1918,  but  the  method  of  computation  was 
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changed  by  a  statute  passed  September  i,  1920,  providing  that  the  period  should 
start  running  on  a  claim  for  fraud  when  the  fraud  was  discovered.  The  com- 
plaint set  forth  the  date  of  discovery  of  the  fraud  as  May  i,  19 19.  The  de- 
fendant moved  for  judgment  on  the  pleadings.  Held,  that  the  motion  be  denied. 
Hopkins  V.  Lincoln  Trust  Co,,  187  N.  Y.  Supp.  883  (Sup.  Ct.). 
For  a  discussion  of  the  principles  involved,  see  Notes,  sufra,  p.  193. 

Constitutional  Law  —  Separation  of  Powers  —  Immunity  op  Gover- 
nor FROM  Arrest. — The  Governor  of  Illinois  was  indicted  for  embezzlement 
alleged  to  have  been  committed  during  a  previous  term  as  State  Treasurer. 
Hdd,  that  he  is  liable  to  arrest  and  trial  during  his  term  of  office.  People  v. 
Small,  111.  Circ.  Ct.,  7th  Jud.  Circ.,  decided  July  27,  1921  (not  officially 
reported). 

For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  185. 

Corporations  —  Corporations  De  Facto — Liability  of  Corporation 
FOR  Tort  of  Associates  before  Incorporation.  —  The  plaintiff  was  in- 
jured in  a  collision  between  two  auto  busses  operated  by  associates  who 
later  incorporated  as  the  defendant  corporation.  The  busses  had  been  pur- 
chased in  the  corporate  name  two  days  before  the  accident.  At  the  same 
time,  a  certificate  of  incorporation  had  been  drawn  and  signed.  A  statute 
provided  that  an  incorporating  body  which  had  previously  recorded  its  certifi- 
cate with  the  county  clerk  should  become  a  corporation  upon  the  date  of 
filing  said  certificate  at  the  office  of  the  Secretary  of  State.  (1896  N.  J. 
CoMP.  Stat.,  p.  1604,  §  10.)  The  certificate  was  recorded  the  day  after  the 
accident  and  filed  f oiu:  days  thereafter.  Held,  that  the  defendant  corporation 
is  liable.    Frawley  v.  Tenafiy  Transportation  Co,,  113  Atl.  242  (N.  J.). 

For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  198. 

Corporations  —  Directors  and  Other  Officers  —  Power  of  Direc- 
tors: Voluntary  Petition  in  Bankruptcy  under  Charter  Forbidding 
Directors  to  Assign.  —  The  charter  of  a  corporation  provided  that  the  direc- 
tors should  have  authority  to  dispose  of  the  whole  property  of  the  corporation 
with  the  consent  of  the  stockholders.  By  resolution  of  the  board  of  directors, 
without  the  consent  of  the  stockholders,  the  corporation  filed  a  voluntary 
petition  in  bankruptcy.  Held,  that  the  adjudication  should  not  be  vacated. 
In  re  De  Camp  Glass  Casket  Co,,  212  Fed.  558  (6th  Circ). 

The  present  Bankruptcy  Act,  as  amended,  allows  a  corporation  to  become 
a  voluntary  bankrupt,  but  does  not  specify  by  whom  the  corporate  decision 
shall  be  made.  Bankruptcy  Act,  §  4a,  1919  Barnes,  Federal  Code,  §  9089. 
A  similar  situation  existed  before  the  amendment,  as  to  the  commission  of  an 
act  of  bankruptcy  by  admission  of  insolvency.  Bankruptcy  Act,  §  3a  (5), 
1919  Barnes,  Federal  Code,  §  9088.  In  the  absence  of  specific  charter 
provision  or  state  legislation,  power  to  do  either  is  generally  held  to  be  in  the 
directors.  In  re  C.  Moench  6*  Sons  Co.,  130  Fed.  685  (2d  Circ);  In  re  S, 
fir  S.  Mfg.  6r  Saks  Co,,  246  Fed.  1005  (N.  D.  Ohio) ;  Dodge  v.  Kenwood  Ice  Co,, 
204  Fed.  577  (8th  Circ).  See  25  Harv.  L.  Rev.  562.  This  power  is  usually 
rested  on  the  power  of  committing  an  act  of  bankruptcy  by  making  an  assign- 
ment for  the  benefit  of  creditors.  Dodge  v.  Kenwood  Ice  Co, ,  supra;  Home  Pow- 
der Co,  v.  Geis,  204  Fed.  568  (8th  Circ.) ;  In  re  Foster  Paint  6*  Varnish  Co.y 
210  Fed.  652  (£.  D.  Pa.).  Occasionally  the  result  is  reached  without  this 
step,  by  doluction  from  the  general  authority  of  the  directors  to  manage 
the  corporation.  In  re  S,  6*  5.  Mfg,  6*  Sales  Co.,  supra;  In  re  United  Grocery 
Co,,  239  Fed.  1016  (S.  D.  Fla.).  It  has  been  held,  however,  that  an  admission 
of  insolvency  could  not  be  made  by  directors  not  having  the  power  to  assign 
for  the  benefit  of  creditors.    In  re  Bates  Machine  Co.,  91  Fed.  625  (D.  Mass.). 
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See  I  Reiongton,  Bankruptcy,  2  ed.,  §44;  i  Loveland,  Bankruptcy, 
4  ed.,  §  157.  This  would  also  be  true  of  a  voluntary  petition  in  bankruptcy. 
See  I  LovELAND,  Bankruptcy,  4  ed.,  §  158.  Cf,  Bell  v.  Blessing ^  225  Fed. 
750  (gth  Circ).  As  the  charter  provision  in  the  principal  case  is  evidently 
intended  to  limit  the  directors  only  when  their  act  might  be  adverse  to  the 
interests  of  the  stockholders,  it  should  be  construed  as  permitting  them  to 
make  an  assignment  for  the  benefit  of  creditors  when  the  corporation  is  in- 
solvent. So  the  decision  seems  correct.  See  Pitts  v.  Custer  Slide  Mining  Co., 
266  Fed.  864  (8th  Circ). 

Corporations  —  Distinction  Between  Corporation  and  its  Members  — 
Disregarding  the  Corporate  Fiction  where  no  Illegality  is  Involved.  — 
The  B  corporation  owed  the  A  corporation  upon  a  contract.  X,  the  sole  stock- 
holder of  the  A  corporation,  was  personally  indebted  to  the  B  corporation, 
this  debt  being  secured  by  A  corporation  stock.  At  maturity,  X  failed  to 
pay,  and  the  A  corporation  directed  the  B  corporation  to  deduct  from  its 
contract  debt  to  A  the  amount  due  to  B  from  X.  The  B  corporation  refused. 
On  a  foreclosure  sale  it  bought  in  the  stock  pledged  by  X  as  security,  and  now 
sues  in  equity  as  stockholder  of  the  A  corporation.  Held,  that  the  conduct  of 
the  B  corporation  was  so  inequitable  as  to  preclude  its  suing  in  equity  as  stock- 
holder. United  States  Gypsum  Co,  v.  Mackey  Wall  Plaster  Co.,  199  Pac.  249 
(Mont). 

The  language  of  the  court  is  flavored  with  ready  willingness  to  disr^ard  the 
corporate  fiction.  It  b  intimated  that  X's  obligation  is  such  as  might  be  set 
off  by  the  B  corporation  in  a  contract  action  by  the  A  corporation.  See  Guy  v. 
Hudson  River  Electric  Power  Co.,  187  Fed.  12, 15.  Contra,  Gallagher  v.  Germania 
Brewing  Co.,  53  Minn.  214,  54  N.  W.  1115;  New  York  Ice  Co.  v.  Parker,  21  How. 
Pr.  (N.  Y.  Super.)  302.  Aid  the  refusal  of  the  B  corporation  to  deduct  X*s 
individual  debt  from  its  indebtedness  to  the  A  corporation  is  thought  inequi- 
table because,  the  A  corporation  and  X  being  identical,  the  creditor  has  handily 
chosen  to  sacrifice  his  debtor's  collateral  rather  than  receive  full  payment 
In  this  case,  as  has  been  noticed  in  many  others,  the  just  result  b  attainable 
without  violating  the  corporate  conception.  See  17  Harv.  L.  Rev.  201;  27 
Harv.  L.  Rev.  386;  30  Harv.  L.  Rev.  762;  31  Harv.  L.  Rev.  894.  When  the 
corporation  sought  to  have  X's  individual  indebtedness  deducted,  in  effect  it 
directed  its  debtor  to  pay  in  part  to  X.  Payment  to  the  creditor's  order  b 
payment  to  the  creditor.  Since  there  was  no  question  of  impairing  the  corpo- 
rate margin  of  safety  by  thb  transfer  of  assets  to  a  stockholder,  the  B  cor- 
poration could  have  reduced  its  indebtedness  to  the  A  corporation  by  doing  as 
directed;  and  its  choice  of  the  harsher  alternative  was  inequitable. 

Corporations  —  Receivers  —  Jurisdiction  of  Equity  to  Appoint 
A  Receiver  op  a  Solvent  Private  Corporation  Where  No  Other  Relief 
IS  Sought.  —  The  plaintiff  was  a  shareholder  and  director  of  the  defendant 
corporation.  The  shareholders  were  deadlocked  and  the  majority  of  the  board 
of  directors  were  conducting  the  business  with  a  view  to  driving  the  plain- 
tiff out  of  it  and  diverting  the  assets  to  their  own  use.  Relief  by  ordinary 
means  was  impossible.  The  plaintiff  brought  a  bill  for  a  temporary  receiver- 
ship. Held,  that  a  receiver  be  appointed.  Schick  v.  Hood,  30  Dist.  Rep.  584 
(Pa.),  78  Leg.  Intel.  557. 

There  is  no  such  thing  as  a  substantive  right  to  a  receivership;  courts  are 
not  agencies  for  running  private  enterprises.  Mdbon  v.  Ongley  Electric  Co., 
156  N.  Y.  196,  50  N.  E.  805.  A  receivership  is  a  remedy.  See  i  Clare, 
Receivers,  §  238.  It  is  usually  ancillary  to  other  relief  sought  by  the  bill. 
See,  e.  g.,  Aiken  v.  Colorado  River  Co.,  72  Fed.  591  (9th  Circ).  But  there  seems 
to  be  no  reason  why  it  may  not  be  granted  as  the  sole  remedy,  if  the  plain- 
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tiff  has  substantive  grounds  for  relief.  Being  an  extreme  remedy  it  should  be 
granted  against  a  solvent  private  corporation  only  as  a  last  resort.  Merri- 
field  v.  Burrows,  153  111.  App.  523.  It  should  appear  that  more  restricted 
remedies  are  unavailable  or  inadequate.  Roman  v.  Woolfdky  98  Ala.  219,  13 
So.  212;  Kahan  v.  Alaska  Junk  Co,,  11 1  Wash.  39, 189  Pac.  262.  A  receiver- 
ship has  been  denied  where  the  offending  officers  were  solvent  and  could  be 
brought  to  an  accoimting.  Hayes  v.  Jasper  Land  Co.,  147  Ala.  340,  41  So. 
909.  But  an  accoimting  covers  only  past  delinquencies,  so  that  where  a  contin- 
uous diversion  of  assets  cannot  be  checked  by  injunction,  and  the  offending 
officers  cannot  be  removed,  a  temporary  receiver  may  well  be  appointed. 
Boothe  V.  Summit  Mining  Co,,  55  Wash.  167,  104  Pac.  207.  The  matter  is 
within  the  discretion  of  the  court,  with  the  burden  on  the  plaintiff  to  overcome 
the  strong  objections  to  the  remedy.  In  the  principal  case  the  hardship  and 
impossibility  of  other  relid  justify  the  appointment. 

Damages  —  Contracts.  —  In  19 16  the  defendant  contracted  to  build  a 
house  for  the  plaintiff,  to  be  completed  within  six  months.  The  pUdntiff  reserved 
the  right  to  complete  the  house  himself  if  the  defendant  did  not  properly 
proceed  with  the  work.  After  work  was  begim,  the  government  prohibit^ 
all  building  except  such  as  had  already  been  commenced,  which  was  per- 
mitted to  continue  on  application  for  a  license.  The  defendant  intentionally 
delayed  the  work  to  insure  a  refusal  of  the  license.  It  was  refused  and  the 
plaintiff  brought  this  action  for  breach  of  contract.  It  was  impossible  to 
continue  building  until  19 19,  when  the  plaintiff  did  so  at  a  greatly  increased 
cost.  Held,  that  the  pldntiff  recover  this  increased  cost,  less  the  contract 
price.    Meriens  v.  Home  Freeholds  Co.,  [1921]  2  K.  B.  526  (C.  A.). 

The  court  tmconsciously  departs  from  the  rule  allowing  only  such  damages 
for  breach  of  a  contract  as  the  parties  may  fairly  be  supposed  to  have  con- 
templated when  they  made  the  contract.  Hadley  v.  Baxendale,  9  Ex.  341; 
Bradley  v.  Chicago,  etc.  Ry.  Co.,  94  Wis.  44,  68  N.  W.  410.  See  Griffin  v. 
Colter,  16  N.  Y.  489, 494-495.  See  i  Sedgwick,  Damages,  9  ed.,  §§  i44-i47a. 
The  parties  here  contemplated  that  if  the  plaintiff  should  avail  himself  of 
his  right  to  build,  and  to  hold  the  defendant  for  the  increased  cost,  this 
right  would  be  exercised  at  the  time  set  for  the  defendant's  performance. 
That  it  would  become  impossible  to  proceed  was  clearly  not  foreseen.  Even 
though  the  defendant  knowingly  caused  thb  impossibility,  to  hold  him  for 
more  than  the  cost  of  building  the  house  in  1916,  less  the  contract  price,  b 
to  subject  him  to  more  damages  than  were  contemplated  at  the  time  the 
contract  was  made.  Damages  in  actions  ex  contractu  differ  from  those  in 
actions  ex  delicto.  The  former  are  based  on  consensual  transactions  and  the 
liability  of  the  parties  is  limited  by  the  extent  of  the  obligations  they  have 
undertaken.  Actions  ex  delicto  do  not  depend  on  consensual  transactions. 
The  defendant's  liability  is  therefore  not  limited,  but  extends  to  all  the 
damages  he  has  proximately  caused.  Shedd  v.  Calumet  Construction  Co., 
270  Fed.  942  (7th  Circ). 

Deeds  —  Construction  —  Land  "Divided  Between"  A  and  his  Heiss. 
—  A  deed  provided  that  land  should  "revert  to  and  be  divided  between" 
A  and  his  heirs.  Held,  that  A  took  a  half-interest,  and  his  children  a  half- 
interest,  as  tenants  in  common.   Shugart  v.  Shugart,  233  S.  W.  303  (Tex.  App.). 

It  is  clear  that  the  deed,  correctly  construed,  creates  a  tenancy  in  common. 
To  conceive  of  "dividing"  land  as  separating  a  fee  in  that  land  into  life 
estate  and  remainder,  seems  beyond  reason.  The  cases  confirm  this  view, 
uniformly  treating  the  parts  of  a  "divided"  estate  as  contemporaneous. 
Griswold  V.  Johnson,  5  Conn.  363;  Herring  v.  Rogers,  30  Ga.  615;  Stanwood 
v.  Stanwood,  179  Mass.  223,  60  N.  £.  584;  Pruden  v.  Paxton,  79  N.  C.  446. 
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See  Layton  v.  SkUe,  4  Harr.  (Del.)  8,  37.  See  also  Brasingfan  v.  Hans&n, 
149  Pa.  St.  289,  24  Atl.  344.  As  there  can  by  no  possibility  be  a  frediold 
plus  a  remainder,  the  Rule  in  Shelley's  Case  can  have  no  application.  But 
the  court,  sublimely  oblivious  to  this,  wasted  its  time  considering  the  Rule, 
and  reached  the  obviously  correct  resiilt  by  construing  "heirs"  as  "children/' 
a  word  of  purchase.  C/.  Seymour  v.  Bowles,  172  111.  521,  50  N.  £.  122;  Tinder 
V.  Tinder,  131  Ind.  381,  30  N.  E.  1077;  Eckle  v.  Ryland,  256  Mo.  424,  i6s 
S.  W.  1035;  Wood  V.  Taylor,  9  Misc.  640,  30  N.  Y.  Supp.  433;  Brasington 
V.  Hanson,  supra.  The  court's  language  is  as  loose  as  its  reasoning.  A  court 
cannot  now  be  excused  for  saying  that  "the  manifest  intention  of  the  grantor 
will  control  the  rule  in  Shelley's  Case,  if  in  conflict  with  it."  Once  given  a 
chance  to  operate,  the  Rule  ruthlessly  defeats  intent.  Wilson  v.  HarrM, 
288  HI.  388,  123  N.  £.  563;  Kirby  v.  BroadduSy  94  Kan.  48,  145  Pac  875; 
Van  GruUen  v.  Poxwelly  [1897]  A.  C.  658.  See  Sellers  v.  Rike,  292  111.  468, 
127  N.  E.  24:  See  Joseph  Warren, "  Progress  of  the  Law  —  Estates,"  34  Harv. 
L.  Rev.  508,  519;  i  T'cpfany,  Real  Property,  2  ed.,  §  151;  11  Harv.  L. 
Rev.  418;  12  Harv.  L.  Rev.  64.  It  is  only  where  the  grantor  effectuates 
his  intent  by  giving  the  remainder  to  purchasers,  thus  keeping  the  case  from 
the  beginning  out  of  the  Rule's  path,  that  the  Rule  does  not  apply.  jEtna 
Life  Ins.  Co,  v.  Hoppin,  249  111.  406,  94  N.  E.  669;  Harris  v.  Brown,  184 
Iowa,  1288, 169  N.  W.  664;  Moherman  v.  Anthony,  106  Elan.  457, 188  Pac.  434; 
Hopkins  V.  Hopkins,  103  Tex.  15,  122  S.  W.  15. 


Dower — Inchoate  Right  of  Dower  —  Right  of  Wife  of  One  En- 
titled TO  Land  by  Constructive  Trust.  —  A  made  a  gratuitous  convey- 
ance of  lands  to  B  upon  an  oral  agreement  that  B  would  return  them  when 
requested.  Thereafter  A  met  and  married  the  complainant.  A  then  demanded 
the  lands  of  B,  who  refused  to  deed  them  back,  but  did  convey  a  Life  estate. 
The  complainant  sued  B  to  establish  her  inchoate  right  of  dower  in  the  lands. 
The  defendant  demurred.  Hdd,  that  the  demurrer  be  overruled.  Mdenky 
V.  Mden,  189  N.  Y.  Supp.  798  (Sup.  Ct.). 

Too  frequently  when  an  equity  court  sees  a  desirable  result  but  does  not 
quite  see  how  to  reach  it,  it  mumbles  something  about  '* fraud''  and  then 
decrees  according  to  its  conscience.  The  practice  is  never  justified.  Can  the 
result  thereby  reached  in  the  principal  case  be  upheld?  A  could  have  forced 
the  defendant  to  convey  to  him  upon  a  theory  of  constructive  trust.  Medical 
College  Lab.  v.  N.  Y.  University,  178  N.  Y.  153,  70  N.  E.  467.  See  21  Bench 
AND  Bar  (n.  s.)  61;  George  P.  Costigan,  ''Trust  Based  on  Oral  Promises," 
12  Mich.  L.  Rev.  427,  527.  This,  however,  did  not  give  him  an  equitable 
estate  in  which  the  complainant  might  have  asserted  a  right  of  dower.  See 
Jeremiah  v.  Pitcher,  36  App.  Div.  402,  aff'd.  163  N.  Y.  574,  57  N.  E.  1113. 
See  Roscoe  Pound,  "Progress  of  the  Law  —  Equity,"  33  Harv.  L.  Rev. 
420-423.  But  she  was  possessed  of  a  beneficial  expectancy  as  regards  the 
land,  in  the  possibility  that  A  might  call  for  the  legal  title,  whereupon  her 
inchoate  right  of  dower  would  at  once  attach.  See  Sutherland  v.  Sutherland, 
69  HI.  481.  See  4  Kent,  Commentaries,  50.  The  defendant  willfuUy  and 
without  justification  interfered  with  this  vaJuable  chance.  If  the  case  is  to 
be  supported  at  all,  it  must  be  on  the  ground  that  this  conduct,  though  con- 
sisting in  non-action,  was  tortious.  If  so,  the  injiuy  to  the  complainant's 
expectancy  was  actionable.  Rice  v.  Manley,  66  N.  Y.  82;  Concordia  Fire 
Ins.  Co.  V.  Simmons  Co.,  167  Wis.  541,  168  N.  W.  199.  See  Lewis  v.  Corbin, 
195  Mass.  520,  526,  81  N.  E.  248,  250.  Legal  damages  would  be  inadequate. 
Equity,  therefore,  may  well  give  specific  reparation  by  decreeing  to  the  wife 
an  interest  in  the  land  equivalent  to  an  inchoate  right  of  dower  in  it  as  a 
legal  estate.    See  20  Harv.  L.  Rev.  403. 
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Easements  —  Modes  of  Acquisition  —  Impued  Grant  of  Right  of 
Way.  —  Four  adjoining  houses  and  lots  were  sold  by  the  owner  at  auction. 
Across  the  rear  of  each  lot,  but  included  within  its  boundaries  in  the  respective 
deeds,  was  a  twelve-foot  strip  of  land,  lying  between  the  garden  wall  and  the 
boundary  hedge,  the  upper  end  walled,  the  lower  abutting  on  the  highway. 
The  strip  was  hard  from  years  of  use  by  the  f onner  tenants,  and  showed  tracks 
leading  to  gates  in  the  garden  walls.  The  plaintiff,  purchaser  of  the  lot  which 
included  the  open  end  of  the  strip,  resists  the  claim  of  the  other  purchasers 
to  a  right  of  way  over  it.  Hdd^  that  they  have  a  right  of  way  by  implied 
grant.    Hansford  v.  JagOy  [192 1]  i  Ch.  332. 

The  weight  of  authority  upholds  this  case  in  applying  the  rules  of  implied 
grant,  not  implied  reservation,  to  simultaneous  transfers.  Baker  v.  Rice,  56 
Ohio  St.  463,  47  N.  E.  653;  Stephens  v.  Boydy  157  la.  570,  138  N.  W.  389. 
Conlroy  Whyte  v.  Builders'  League,  164  N.  Y.  429,  58  N.  £.  517.  See  14  Haev. 
L.  Rev.  466.  See  Washbxtsn,  Easements,  4  ed.,  105.  A  way  in  de  facto 
use  was  originally  held  not  sufficiently  continuous  and  apparent  to  pass  by 
implied  grant.  Morgan  v.  Meuth,  60  Mich.  238,  27  N.  W.  509;  Parsons  v.  John- 
son, 68  N.  Y.  62.  Many  jurisdictions  consider  this  objection  removed  where 
there  is  a  paved  or  constructed  way.  Brown  v.  Alabasterf  37  Ch.  Div.  490; 
GortofirPew  Fisheries  Co.  v.  Tohnany  210  Mass.  402,  97  N.  £.  54.  See  Wash- 
BUSN,  Easements,  4  ed.,  107.  Since  there  was  no  pavement  or  construction 
in  the  principal  case,  it  marks  a  step  toward  further  leniency,  which  has  not 
generally  been  taken  in  the  United  States.  O'Rorke  v.  Smithy  11  R.  I.  259. 
But  the  fact  that  the  way  was  delimited  by  fence  and  hedge  makes  the  step 
easy.  See  Phillips  v.  Phillips,  48  Pa.  St.  178.  It  is  doubtful,  however,  ii 
any  extension  of  the  doctrine  of  implied  grant  of  easements  is  desirable,  in 
view  of  the  strong  policy  underlying  the  Statute  of  Frauds  and  the  parol  evi- 
dence rule  and,  in  the  United  States,  the  registry  system.  See  Buss  v.  Dyer, 
135  Mass.  287,  291;  Warren  v.  Blake,  54  Me.  276,  289;  Dodd  v.  Burchell, 
I  H.  &  C.  113,  X20.  The  decision  of  Uie  principal  case  may  be  supported 
upon  alternative  grounds  stated  by  the  court. 

Election  of  Remedies  —  Inconsistency  —  Remedies  against  Ca&eier 
AND  Consignee. — The  plaintiffs  delivered  goods  to  the  defendants  to  be  for- 
warded as  the  plaintiffs  should  direct.  The  goods  were  consigned  to  one  Beilin, 
but  the  plaintiffs  later  directed  the  defendants  not  to  deliver  them  to  Beilin. 
The  ddendants  notwithstanding  delivered  the  goods  to  him.  The  plaintiffs 
sued  Beilin  for  goods  sold  and  delivered,  and  recovered  judgment.  Being  un- 
able to  satisfy  the  judgment  they  now  sue  the  defendants  for  negligence 
and  breach  of  duty.  Held,  that  a  judgment  for  the  defendants  be  affirmed. 
Verschures  Creameries  v.  Hull  6*  Netherlands  Steamship  Co.,  [1921]  2  K.  B. 
608  (C.  A.). 

Where  a  plaintiff  has  two  inconsistent  remedial  rights,  the  assertion  of  one 
of  them  by  an  unequivocal  act  b  treated  as  a  binding  election,  and  precludes 
resort  to  the  other.  Jurisdictions  differ  as  to  what  acts  are  necessary,  but 
in  any  jurisdiction  proceeding  to  judgment  would  be  sufficient.  Stewart  v. 
Salisbury  Realty  &  Ins.  Co.,  159  N.  C.  230,  74  S.  E.  736;  Droege  v.  Ahrens  6* 
OU  Mfg.  Co.,  163  N.  Y.  466, 57  N.  E.  747;  Terry  v.  Munger,  121 N.  Y.  161,  24 
N.  £.272;  Scarf  v.  Jardine,  7  A.  C.  345.  But  see  Rice  v.  Reed,  [1900]  i  Q.  B. 
54;  Morris  v.  Robinson,  3  B.  &  C.  196.  See  Walter  Hussey  Griffith, "  Election 
between  Alternative  Remedies,"  16  Law  Quaet.  Rev.  160.  Nevertheless  the 
principal  case  seems  wrong.  The  doctrine  of  election  of  remedies  is  founded 
on  the  logical  repugnancy  involved  in  the  plaintiff's  conduct.  To  make  the 
doctrine  applicable,  the  remedies  must  therefore  be  inconsistent.  Reynolds 
V.  Union  Station  Bank  of  St.  Louis,  198  Mo.  App.  323,  200  S.  W.  711.  See 
American  Process  Co.  v.  Florida  White    ressed  Brick  Co.,  56  Fla.  116,  122-123, 


2o8  HARVARD  LAW  REVIEW 

47  So.  943,  944.  There  is  no  inconsistency  in  the  remedies  which  the  plain- 
tiffs here  are  pursuing.  It  is  true  that  in  suing  Beilin  they  acknowledge  that 
he  has  title.  But  this  does  not  necessarily  involve  an  admission  that  the  de- 
fendants' delivery  in  violation  of  instructions  was  not  a  breach  of  duty.  C/. 
Pacific  Vinegar  br  Fickle  Works  v.  Smith,  152  Cal.  507,  93  Pac.  85;  Robinson 
Machine  Works  v.  Vorse,  52  Iowa,  207,  2  N.  W.  1108.  An  erroneous  applica- 
tion of  the  doctrine  of  election  is  particularly  to  be  regretted,  because  the  doc- 
trine, at  best,  is  a  sacrifice  of  justice  to  technical  perfection.  See  Chailes 
P.  Hine,  "Election  of  Remedies,  A  Criticism,"  26  Harv.  L.  Rev.  707. 

Eminent  Domain  —  Power  of  One  State  to  Condemn  Land  in  Another. 
—  The  plaintiff  was  a  Wisconsin  corporation  supplying  the  defendant  city  in 
Wisconsin  with  water.  A  small  but  highly  important  part  of  its  plant  was 
land  and  an  intake  main  in  Minnesota,  in  which  state,  however,  it  performed 
no  public  service.  Its  franchises  were  held  under  a  Wisconsin  statute  which 
gave  to  any  municipality  the  right  to  acquire  by  condemnation  any  such  pub- 
lic utility.  The  plaintiff  sues  to  enjoin  such  condemnation  proceedings  by  the 
defendant  in  so  far  as  they  relate  to  the  property  in  Minnesota.  Heldj  that 
a  demurrer  to  the  complaint  be  sustained.  Superior  Water,  etc,  Co,  v.  CUy 
of  Superior,  183  N.  W.  254  (Wis.). 

It  is  true  that  the  United  States  may  condemn  land  within  a  state.  Kohl 
V.  United  States,  91  U.  S.  367.  But  no  state  can  condemn  property  in  another 
state.  Crosby  v.  Hanover,  36  N.  H.  404.  See  Nichols,  Eminent  Domain, 
3  ed.,  §  28.  Nor  could  Minnesota  have  allowed  the  defendant  to  take  the  prop- 
erty involved  in  this  case  by  eminent  domain ,  for  a  state  may  not  authorize 
condemnation  for  purposes  which  do  not  substantially  benefit  its  own  public 
interest  and  welfare.  Grover  Irr,  6*  Land  Co,  v.  LoveUa  Ditch,  etc,  Co.,  2 1  Wyo. 
204, 131  Pac.  43.  C/.  Gilmer  v.  Lime  Point,  18  Cal.  229;  Trombleyv.  Humphrey, 
23  Mich.  471;  Petition  of  United  States,  96  N.  Y.  227.  See  Charles  N.  Gregory, 
"Expropriation  by  International  Arbitration,"  21  Harv.  L.  Rev.  23,  26-27. 
Under  the  above  authorities,  the  first  groimd  of  decision  in  the  principal  case 
is  clearly  wrong.  It  is  argued  that  the  property  devoted  to  the  franchise  b 
merged  in  it,  is  personalty,  and  therefore  is  subject  to  the  jurisdiction  of  Wis- 
consin. It  may  be  that  the  whole  plant  and  franchise  is  properly  taxable  as 
a  imit  and  as  personalty.  Tovm  of  Washburn  v.  Washburn  Waterworks  Co., 
120  Wis.  575,  98  N.  W.  539.  And  even  that  the  foreign  land  may  be  included 
for  this  purpose.  Cf,  Vanuxem's  Estate,  212  Pa.  St.  315,  61  Atl.  876.  But 
such  a  fiction  is  flagrantly  abused  if  by  means  of  it  a  court  claims  jurisdiction 
to  operate  in  rem  on  land  in  another  state.  See  Lynde  v.  Columbus,  etc.  Ry.  Co., 
57  Fed.  993  (Circ.  Ct.,  D.  Ind.).  If  the  principal  case  can  be  supported,  it  must 
be  on  the  second  ground  of  the  court's  decision:  that  the  acceptance  of  the 
franchise  under  the  statute  gave  rise  to  a  specifically  enforceable  contract 
to  convey  in  aid  of  condemnation  proceedings  all  property  devoted  to  the 
franchise. 

Equity  —  Specific  Perporiiance  —  Fraud  of  a  Third  Party  as  a  De- 
fense. —  Through  the  fraudulent  representations  of  the  defendants'  agent  as 
to  collateral  facts,  the  defendants  were  induced  to  agree  to  sell  land  to  the  plain- 
tiff for  less  than  its  then  market  value.  The  plaintiff  was  wholly  innocent. 
But  the  defendants  notified  him  as  soon  as  they  discovered  the  fraud,  and  ten- 
dered him  back  the  siun  already  paid  on  account.  This  the  plaintiff  refused  and 
broug}it  this  bill  for  specific  performance.  Hddy  that  the  bill  be  dismissed. 
Levin  v.  Atchison,  69  Pitts.  L.  J.  385. 

There  is  little  direct  authority  upon  the  point,  although  the  holding  of  the 
case  has  been  predicted  by  an  eminent  author.  See  Fry,  Specific  Per- 
FORiCANCE,  4  ed.,  §§  728,  729.    A  contract  cannot  be  set  aside  for  the  fraud 
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of  a  third  party.  Publishers  v.  WUkSf  105  Ark.  243,  151  S.  W.  280;  Mar- 
Un  V.  Campbell f  120  Mass.  126.  Cf.  Root  v.  Bancroft,  8  Gray  (Mass.),  619. 
But  misconduct  of  the  plaintiff  may  cause  denial  of  specific  performance 
where  rescission  would  not  be  allowed.  Kelly  v.  Central  Pacific  R.  Co., 
74  Cal.  557,  16  Pac.  386;  AUen  v.  Kirk,  219  Pa.  St.  574,  69  Atl.  50.  The 
mistake  of  the  defendant  here  was  not,  however,  induced  by  the  plaintiff. 
The  cases  of  unilateral  mistake  coupled  with  hardship  upon  the  defendant 
show  that  specific  performance  may  be  denied  where  the  plaintiff's  only  mond 
obliquity  arises  after  the  contract  and  consists  in  then  ignoring  the  appeal  of 
the  defendant's  situation.^  See  3  Williston,  Contracts,  §§  1425, 1427.  But 
the  terms  of  the  contract  in  the  principal  case  were  not  sufficiently  harsh  to  be 
within  the  rule  of  these  cases.  Day  v.  WeUs,  30  Beav.  220.  If  right,  therefore, 
the  case  must  rest  on  some  additional  ground.  It  may  be  significant  that  the 
plaintiff  is  seeking  to  take  advantage  of  a  tort.  Cf.  Dixon  v.  OlmiuSf  x  Cox 
Eq.  414;  LuUrell  v.  Olmius,  11  Ves.  Jr.  638  (cU.),  But  see  Dye  v.  Parker, 
194  Pac.  640,  195  Pac.  599  (Kans.).  The  defendant's  mistake  would  be  im- 
paired as  a  defense  if  caused  by  his  own  negligence.  Tamplin  v.  James,  15 
Ch.  D.  215.  The  probability  that  it  was  so  caused  is  diminished  by  the  fraud 
as  the  moving  cause.  Also  a  shade  is  cast  upon  the  plaintiff's  morality,  and 
the  weight  of  both  these  elements  may  just  turn  the  balance  of  discretion, 
but  certainly  with  no  great  preponderance. 

• 

Evidence  —  Pmvileged  CoionnacATiONS  —  Statements  to  a  Prose- 
cuting Attorney.  —  The  defendant  was  convicted  of  statutory  rape.  At 
the  trial,  for  the  purpose  of  impeaching  the  testimony  of  the  prosecuting  wit- 
ness, he  offered  m  evidence  her  statements  to  the  coxmty  attorney  to  the 
effect  that  the  defendant  had  not  assaulted  her.  This  evidence  was  excluded. 
Hdd,  that  the  exclusion  was  erroneous.  Centoamore  v.  State,  181  N.  W.  182 
(Neb.). 

The  basis  of  privilege  is  confidence.  See  4  Wigmore,  Evidence,  §  2285. 
There  is  a  sodal  interest  that  clients  receive  confidential  advice  from  their 
attorneys  without  the  menace  of  revelation  upon  the  stand.  See  i  Taylor, 
EvmENCE,  II  ed.,  §  911.  See  Brougham,  L.  C,  in  Greenough  v.  GaskeU,  i  Myl. 
&  K.  98,  103.  There  is  a  social  interest  in  an  administration  of  criminal 
law  unembarrassed  by  the  possibility  that  citizens,  who  pursuant  to  duty 
and  in  good  faith  inform  the  prosecuting  attorney  of  crime,  will  be  held  liable 
for  their  accusations.  Gabriel  v.  McMuUin,  127  la.  426, 103  N.  W.  355;  Vogd 
V.  Gruaz,  no U.  S.  311.  See 4  Wigmore,  Evidence,  §  2374;  Newell,  Slander 
AND  Libel,  3  ed.,  §§  596-597.  In  both  cases,  to  foster  confidence,  public  policy 
raises  the  shidd  of  privilege.  But  in  neither  case  is  the  privilege  indefeasible. 
The  communications  of  a  client  seeking  advice  for  a  fraudulent  purpose  may 
be  exposed  in  court.  See  Hegeman,  Privileged  Cohmunications,  §§  77-81 ; 
I  Taylor,  Evidence,  ii  ed.,  §912.  Information  given  by  a  citizen  to  a  prose- 
cuting officer  in  furtherance  of  a  conspiracy  to  commit  an  indictable  offence 
is  subject  to  disclosure.  State  y.  Wilcox,  90  Kan.  80, 132  Pac.  982.  A  balance 
of  interests  determines  the  decision  of  such  cases.  Lord  Esher  well  said  that 
when  two  public  policies  conflict,  the  one  which  says  that  the  innocent  man 
shall  not  be  condemned  when  his  innocence  can  be  proved  must  prevail.  See 
Marks  V.  Beyfus,  25  Q.  B.  D.  494,  498.  In  the  principal  case  the  evidence 
excluded  was  material  to  the  proof  of  innocence.  In  such  instance  —  especially 
where  no  liability  devolves  upon  the  informant  by  admitting  the  evidence  — 
the  privilege  must  give  way.  See  Riggins  v.  State,  125  Md.  165,  93  ^tl.  437, 
accord. 

Evidence  —  Res  Gesta — Statements  of  Bystander.  —  In  a  trial  for 
murder,  the  defendant  pleaded  self-defense.   A  witness  for  the  defend^it  testi- 
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fied  that  during  the  struggle  between  the  defendant  and  the  deceased  a  hy 
stander  said  to  him,  "Joe,  he's  going  to  cut  him  to  pieces,  ain't  he?"  Tlus 
evidence  was  excluded.  Heldy  that  the  exclusion  was  erroneous.  State  v. 
Carraway,  107  S.  E.  142  (N.  C). 

Words  used  testimonially  derive  their  value  from  the  credit  of  the  person 
testifying.  If  the  speaker  is  not  on  the  stand  with  his  credibility  subject  to 
the  test  of  cross-examination,  his  words  must  be  excluded  as  hearsay,  unless, 
indeed,  his  credit  may  be  otherwise  vouched  for.  See  5.  W.  School  Dist.  v. 
Williams,  48  Conn.  504 ;  Hately  v.  Riser,  2  53  111.  288, 97  N.  E.  651 ;  United  States 
v.  Macomb,  5  McLean  (U.  S.),  286  (Circ.  Ct.,  111.).  See  2  Wigmgre,  Evidence, 
§  1420.  Utterances  made  imder  the  stimulus  of  an  exciting  event,  in  reference 
to  that  event,  are  the  automatic  and  ingenuous  turning  of  perceptions  into 
words.  State  v.  Hudspeth,  159  Mo.  178,  60  S.  W.  136;  Eby  v.  Travelers  Ins. 
Co.,  258  Pa.  St.  525,  102  Atl.  209.  See  McKelvy,  Evidence,  §  208.  The 
occasion  of  the  utterance  guarantees  as  to  that  utterance  the  credit  of  the 
speaker,  and  it  is  immaterial  whether  he  be  a  principal  in  the  event  or  a  by- 
stander. State  v.  Walker,  78  Mo.  380;  Britton  v.  Wash.  Water  Power  Co., 
59  Wash.  440,  no  Pac.  20.  See  3  Wigmgre,  Evidence,  §  1755.  Upon  that 
basis  the  statement  in  the  principal  case  was  correctly  received.  It  may  be 
lU'ged  that  in  these  cases  of  '* contemporaneous  exclamatory  narration"  the 
excitement  is  likely  to  blur  the  perceptive  faculties  and  so  render  the  evidence 
imreliable.  But  would  not  this  equally  apply  were  the  declarant  to  testify  in 
person  ?  The  weight  of  authority  is  with  the  principal  case.  See  3  Wigmgre, 
Evidence,  §1755.  The  decisions  contra  usually  lose  themselves  in  a  disaission, 
where  there  should  be  analysis,  of  the  res  gesta  doctrines.  Plynn  v.  State,  43 
Ark.  289;  Louisville  Ry.  v.  Johnson,  131  Ky.  277,  115  S.  W.  207;  State  v. 
Howard,  120  La.  311,  45  So.  260. 

International  Law  —  Natignauty  —  Cgnditign  gf  Statelessness.  — 
The  plaintiff  was  bom  in  Prussia.  Becoming  of  age,  he  obtained  his  release 
from  Prussian  nationality,  and  made  his  home  in  England.  He  did  not  become 
a  naturalized  British  subject.  After  twenty  years'  domicil  in  England  he  was 
interned,  and,  in  19 18,  deported.  After  the  war,  the  property  of  "German 
nationals"  situate  within  the  territories  of  the  British  Crown  became  subject 
to  certain  charges  (Treaty  op  Versailles,  Part  X,  §  iv.  Annex,  clause  4). 
The  plaintiff  sues  the  Public  Trustee  and  the  Attorney-General  for  a  declara- 
tion that  he  was  not  a  German  national  within  the  meaning  of  the  Treaty.  Held, 
that  the  declaration  be  granted.    Stoeck  v.  Public  Trustee,  [1921]  2  Ch.  67. 

On  principles  of  international  law,  the  municipal  law  of  each  state  will  be 
followed  in  deciding  whether  a  particular  individual  is  its  national  or  not. 
See  3  Mggre,  Digest  gf  International  Law,  §  372;  Hershey,  Essentials 
GF  International  Public  Law,  §  2  23.  See  also  Theodore  H.  Thiesing,  "  Dual 
Allegiance  in  the  German  Law  of  Nationality  and  American  Citizaiship," 
27  Yale  L.  J.  479,  482.  The  court,  therefore,  properly  looked  into  the  state 
of  German  law.  By  that  law,  the  plaintiff  had  lost  his  German  nationality. 
See  Bundes-Gesetzblatt  des  Norddeutschen  Bundes,  No.  20,  vom  i  Juni, 
1870,  §§  14  et  seq,  (For  translation,  see  Citizenship  gf  the  United  States, 
Expatriation  and  Protection  Abroad,  59th  Cong.,  2d  Sess.,  H.  Doc. 
No.  326,  pp.  329-330).  Having  become  a  subject  of  no  other  sovereign,  the 
plaintiff  was  a  stateless  person.  Such  a  condition  is  recognized  by  writers  on 
international  law.  See  Hall,  International  Law,  7  ed:,  §  74;  i  Ofpenhedi, 
International  Law,  2  ed.,  §§  311-312;  Bgrchard,  Diplomatic  Protection 
OF  Citizens  Abroad,  §  262.  But  see  Morse,  Citizenship,  §  129.  The 
principal  case,  however,  seems  to  be  the  first  actual  decision  of  a  common-law 
court  to  accept  it.  Cf.  Ex  Parte  Weber,  [1916]  i  K.  B.  280  n,  [1916]  i  A.  C.  421; 
Ludlam  v.  Ludlam,  26  N.  Y.  356,  374  et  seq.    But  see  Siquestre  de  Jacob  UU- 
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maffn,  44  Clunet,  Journal  dit  Droit  Intesnational  Pkiv£,  219.  While 
probably  correct  in  abstract  l^gal  theory,  the  result  here  reached  is  socially 
inexpedient.  Aside  from  the  injustice  resulting  to  individuals  in  a  condition 
of  practical  international  outlawry,  it  would  seem  to  be  to  the  interest  of 
organized  society  to  admit  of  no  person  being  without  a  political  status.  See 
I  Westlake,  International  Law,  2  ed.,  224.  Particularly  is  this  true  in 
continental  Europe,  where  the  personal  law  depends  on  citizenship  rather  than 
on  domidl.  See  X.  v.  F.,  20  Clunet,  op,  cU.y  530, 2  Beale,  Cases,  Conflict 
OF  Laws,  37;  Cumming  v.  Cumming,  23  Clunet,  op,  cU,,  147,  2  Beale,  op. 
cU,y  40.  The  evident  remedy  seems  to  be  a  convention  between  states  pro- 
viding for  uniform  laws  of  nationality  and  naturalization.  See  i  Oppenhedc, 
op.  cU.,  §  313. 

Libel  and  Slander  —  Privilege  —  Character  of  a  Servant  —  Pub- 
lication —  Dictation  to  a  Stenographer.  —  The  plaintiff  wrote  requesting 
a  statement  r^;arding  his  services  as  a  former  employee  of  the  defendant. 
The  defendant  replied  in  a  letter  dictated  to  his  stenographer  and  transcribed 
and  mailed  by  her.  The  letter  related  only  to  the  character  of  the  plaintiff's 
services.  Both  parties  admitted  that  it  was  defamatory  on  its  face.  In  an 
action  for  libel  the  defendant  demurred.  Held,  that  the  demurrer  be  over- 
ruled.   Ndson  v.  WkUlen,  272  Fed.  135  (E.  D.  N.  Y.). 

Dictation  to  a  stenographer  is  undoubtedly  publication.  GambriU  v. 
Schooley,  93  Md.  48,  48  Ati.  730.  See  Pullman  v.  Hill  6*  Co,,  [1891]  i  Q.  B. 
524,  527.  Similarly,  copying  by  a  stenographer  is  publication.  Adams  v. 
Lawson,  17  Gratt.  (Va.)  250;  PuUrhaugh  v.  Furniture  Co,,  7  Ont.  L.  R.  582. 
But  where  a  conmumication  b  made  on  a  privileged  occasion,  publication  to 
a  typist,  reasonably  incident  to  the  occasion,  wiU  not  destroy  the  privilege. 
Ednumdson  v.  Birch  6*  Co.,  [1907I  i  K.  B.  371;  BoMinger  v.  Germania  Ins.  Co., 
100  Ark.  477,  140  S.  W.  257.  See  20  Harv.  L.  Rev.  500.  "An  occasion  is 
privileged  when  the  person  who  makes  the  communication  has  a  moral  duty 
to  make  it  to  the  person  to  whom  he  does  make  it,  and  the  person  who  receives 
it  has  an  interest  in  hearing  if  Per  Lord  Esher,  M.  R.,  in  Pullman  v.  Hill 
6*  Co.,  supra,  at  528.  A  conununication  by  a  former  employer,  in  response 
to  an  inquiry  from  a  prospective  employer,  is  made  upon  a  privileged  occasion. 
Child  V.  Affleck,  9  B.  &  C.  403.  See  Pullman  v.  Hill  6*  Co,,  supra.  And  it 
seems  that  a  reply  to  an  inquiry  from  the  employee  is  similarly  made  upon  a 
privileged  occasion.  Cf,  Warr  v.  Jolly,  6  C.  &  P.  497 ;  Hebner  v.  Great  Northern 
Ry.  Co.,  78  Minn.  289,  80  N.  W.  11 28.  In  the  principal  case,  the  court  ignored 
the  question  of  privilege.  It  has  been  suggested  that  any  dictation  to  a  sten- 
ographer be  made  an  exception  to  the  rule  of  publication,  but  this  proposition 
has  no  support  in  authority.  See  4  St.  Louis  L.  Rev.  42;  26  Bench  and 
Bar,  105.  The  case  also  raises  the  neat  question  whether  the  wrong,  if  any, 
is  libel  or  slander.  See  Odgers,  Libel  and  Slander,  5  ed.,  161;  Salmond, 
Torts,  5  ed.,  461.  The  view  that  either  libel  or  slander  can  be  maintained 
seems  preferable.    See  GambriU  v.  Schooley,  93  Md.  48,  64,  48  Atl.  730,  732. 

Pledges  —  Transfer  of  Possession — Bulky  Goods. — The  defendant 
agreed  to  pledge  certain  bulky  goods  to  the  plaintiff.  The  goods  were  set  apart 
in  a  compartment  in  the  defendant's  premises,  the  door  locked,  and  the  key 
given  to  the  plaintiff,  together  with  a  license  to  enter  the  premises  and  use  the 
key.  Later  the  defendant  went  into  voluntary  liquidation,  and  the  plaintiff 
brought  this  action  to  recover  the  goods.  HM,  that  the  plaintiff  is  entitied 
to  the  goods  as  pledgee.  Wrightson  v.  Mc Arthur  and  Hutchinsons,  Ltd.,  125 
L.  T.  R.  383  (K.  B.). 

The  rule  is  generally  stated  that  to  constitute  a  pledge  valid  against  third 
parties  the  pledgee  must  have  and  retain  possession.    See  Collins  v.  Buck^ 
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63  Me.  459, 461.  See  Jones,  Pledges,  i  ed.,  §  47.  The  purpose  of  this  rule  is 
to  protect  third  parties  who  rely  on  the  pledgor's  apparency  unencumbered 
ownership  of  goods  in  his  (possession  or  custody.  To  this  end,  something  more 
is  required  than  what  would  amount  to  strict  legal  possession.  Collins  v. 
Bucky  supra.  Ordinarily,  if  the  goods  are  left  on  the  pledgor's  premises,  the 
pledge  fails.  Casey  v.  Cavaroc,  96  U.  S.  467.  See  Bank  of  North  America  v. 
Penn  Motor  Car  Co,,  235  Pa.  St.  194,  83  Atl.  622.  But  in  the  case  of  bulky 
goods,  it  is  sufficient  if  the  goods  are  set  aside  on  the  pledgor's  premises  in  a 
space  devoted  exclusively  to  the  pledgee,  and  clearly  indicated  to  be  in  the 
pledgee's  possession,  since  this  provides  ample  safeguard  for  third  parties. 
Philadelphia  Warehouse  Co,  v.  Winchester ,  156  Fed.  600  (D.  Del.);  Bush  v. 
Export  Storage  Co. ,  136  Fed.  918  (Circ.  Ct. ,  Tenn.) .  In  the  principal  case  also  the 
purpose  of  the  rule  is  achieved.  The  key;  the  sole  means  of  entrance,  is  given 
to  the  pledgee,  so  the  pledgor  cannot  exhibit  the  goods  as  his  own.  The  deci- 
sion, therefore,  seems  right. 

Sales  —  Frattd  —  Eipfect  of  Impersonation  by  Bxtyer  on  Passage 
07  Title.  —  One  A,  representing  himself  as  a  partner  of  B,  applied  to  the 
plaintiff  for  the  purchase  of  goods  on  behalf  of  the  pretended  partnership, 
giving  a  forged  draft  therefor.  The  plaintiff  agreed  to  sell  the  goods  to  the 
partners,  took  the  forged  draft  in  payment,  and  delivered  the  goods  to  A. 
A  mortgaged  the  goods  to  the  defendant,  a  bona  fide  purchaser,  from  whom  the 
plaintiff  seeks  to  recover  them.  Eddy  that  the  plaintiff  recover  ^e  value  of 
the  goods  without  paying  the  mortgage  debt.  Gose  v.  Brooks,  229  S.  W.  979 
(Tex.  App.). 

The  court's  first  argument,  that  A  did  not  get  title  because  title  does  not 
pass  where  goods  are  paid  for  with  a  forged  draft,  is  erroneous.  See  Samuel 
Williston,  "The  Progress  of  the  Law — Sales,"  34  Haev.  L.  Rev.  741, 749.  The 
court's  other  argument,  that  A  did  not  get  title  because  the  plaintiff  did  not 
intend  to  pass  title  to  him,  is  sound.  Alexander  v.  Swackhamer,  105  Ind.  81, 
4  N.  £.  433.  In  cases  of  impersonation,  passage  of  title  is  a  question  of  primary 
intent.  See  16  Hasv.  L.  Rev.  381.  Where  a  vendee,  impersonating  another, 
buys  goods,  title  passes,  on  the  theory  that  the  seller's  primary  intent  Is  to  deal 
with  Sie  person  before  him  rather  than  with  the  person  he  clauns  to  be.  Phdps 
V.  McQuadey  220  N.  Y.  232, 115  N.  E.  441.  However,  where  the  buyer  fraudu- 
lently claims  to  buy  as  agent  of  another,  no  title  passes,  as  the  seller  intends 
to  pass  title  to  the  principal  who  has  no  intent  to  receive  it.  Peters  Box  Co, 
V.  Lesh,  119  Ind.  98,  20  N.  £.  291.  The  courts  generally  do  not  HiRHngiiifA 
cases  of  pretended  partnership  and  pretended  agency.  See  Barker  v.  Dins- 
more,  72  Pa.  St.  427,  433.  The  result  is  correct;  for  normally  the  seller  thinks 
of  the  partnership  as  a  unit,  and  intends  to  pass  title  to  it,  disr^arding  the 
proprietary  interest  of  the  individual  partners,  one  of  whom  he  thinks  to  be 
before  him. 

Trusts  —  Creation  and  Vaudity  —  Testamentary  Voting  Trust. — 
The  testator,  majority  stockholder  in  a  corporation,  left  his  stock  to  be  kept 
intact  as  part  of  a  trust  fund  for  twenty  years.  The  trustees  were  required  to 
vote  it  in  favor  of  themselves  as  directors,  and  tt>  exercise  all  powers  incident 
to  ownership  of  the  stock.  In  contesting  the  will,  the  plaintiff  contends  that 
this  trust  is  void  as  against  public  policy.  Held,  that  the  trust  is  valid.  In 
re  PiUock's  WiU,  199  Pac.  633  (Ore.). 

A  few  jurisdictions  consider  that  any  irrevocable  separation  of  voting  power 
from  beneficial  ownership  is  against  the  policy  of  the  law.  Sheppard  v.  Power 
Co,,  150  N.  C.  776,  64  S.  E.  894.  But  the  great  majority  uphold  voting  trusts, 
provided  their  purposes  are  legitimate.  Camagie  Trust  Co.  v.  Security  Life 
Ins.  Co.,  Ill  Va.  i,  68  S.  E.  412;  Boyer  v.  NeshiU,  227  Pa.  St. 398,  76  Atl.  103. 
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See  29  Hakv.  L.  Rev.  433.  Whether  the  stipulation  in  the  principal  case  as 
to  the  use  of  the  vote  oii^t  to  be  considered  unfair  to  minority  stockholders, 
so  as  to  invalidate  the  trust,  is  not  clear  on  the  authorities.  See  Cone  v.  RusseU, 
48  N.  J.  Eq.  208,  21  Atl.  847;  Woodruff  w,  Wentworth,  133  Mass.  309.  But  see 
Winsor  v.  Coal  Co.,  63  Wash.  62,  114  Pac.  908.  Trusts  subjecting  the  vote 
to  the  dictation  of  living  third  parties  have  been  upheld.  Elger  v.  Boyle, 
69  Misc.  273,  126  N.  Y.  Supp.  946;  Lafferty's  Estate,  154  Pa.  St.  430,  26  Atl. 
388.  But  where  those  in  control  of  the  majority  vote  are  prevented  by  a  fixed, 
predetermined  restriction  from  using  their  discretion  regarding  so  important  a 
matter  as  the  choice  of  directors,  the  minority  stockholders  may  well  complain. 
BUlings  V.  MarskaU  Furnace  Co,,  210  Mich,  i,  177  N.  W.  222.  See  Gage  v. 
Fisher,  5  N.  D.  297,  307,  65  N.  W.  809,  813;  Fennessy  v.  Ross,  5  App.  Div. 
342,  346,  39  N.  Y.  Supp.  323,  32s.  This  is  particularly  true  in  the  principal 
case,  since  here  the  individuals  designated  by  the  will  as  directors  are  testa- 
mentary trustees,  with  perhaps  no  personal  interest  in  the  welfare  of  the  cor- 
poration. See  Rohoiham  v.  Ins,  Co,,  64  N.  J.  £q.  673,  702,  53  Atl.  842,  853. 
The  undoubted  jurisdiction  of  equity  to  relieve  against  the  voting  requirement 
if  need  arises  may,  however,  be  sufficient  ground  for  supporting  the  decision. 
See  Penninglon  v.  Metropolitan  Museum,  65  N.  J.  Eq.  zi,  55  Atl.  468;  Johns 
V.  Montgomery,  265  111.  21,  106  N.  E.  497. 

Trusts  —  Following  Misappropriated  Property — What  Constitutes 
A  Purchaser  for  Value.  —  A  unlawfully  obtained  crossed  checks  payable 
to  himself,  drawn  on  the  C  Bank,  which  he  deposited  in  the  D  Bank  and  which 
the  D  Bank  collected.  B  was  living  with  A  as  his  mistress,  and  he  gave  her 
checks  drawn  on  the  D  Bank,  which  she  took  in  good  faith.  The  E  Bank 
collected  for  her  and  placed  the  amount  to  her  credit.  B's  account  still  showed 
a  balance  in  her  favor  when  the  C  Bank  brought  suit,  joining  A,  B,  and  the  E 
Bank.  The  E  Bank  paid  the  money  into  court,  and  judgment  was  given  for 
the  plaintiff.  B  appealed.  Held,  that  the  appeal  be  dismissed.  Banque 
Beige  pour  L'Etranger  v.  Hambrouck,  [1921]  i  K.  B.  321  (C.  A.). 

When  a  wrongfully  acquired  money  res  is  mingled  with  other  money,  its 
substantial  identity  is  not  destroyed.  In  re  Ballet* s  Estate,  13  Ch.  D.  696; 
Nat,  Bank  v.  Ins.  Co,,  104  U.  S.  54;  First  Nat,  Bank  v.  Hummel,  14  Colo. 
259,  23  Pac.  986.  See  Austin  W.  Scott,  "The  Right  to  Follow  Money,"  27 
Harv.  L.  Rev.  125.  The  fonner  owner  may  claim  either  his  pro  rata  share 
of  ^e  fund  or  a  lien  upon  the  whole  fund.  See  James  Barr  Ames,  "Following 
Misappropriated  Property,"  19  Harv.  L.  Rev.  511;  Austin  W.  Scott,  "The 
Right  to  Follow  Money,"  27  Harv.  L.  Rev.  125.  And  he  may  assert  a  lien 
against  part  of  the  fund  which  has  been  withdrawn,  as  long  as  it  can  be  traced. 
In  re  Oatway,  [1903]  2  Ch.  356.  See  Scott,  Cases  on  Trusts,  553  n;  Austin 
W.  Scott,  supra,  27  Harv.  L.  Rev.  125,  132.  But  his  right  of  recovery  is  de- 
feated if  the  res  has  come  into  the  hands  of  a  bona  fide  purchaser  for  value  without 
notice.  See  James  Barr  Ames,  supra,  19  Harv.  L.  Rev.  511,  517.  It  is  true 
in  the  present  case  that  the  E  Bank,  having  given  only  a  promise  to  pay  to 
the  depositor's  order,  was  not  such  a  purchaser.  Mann  v.  Second  Nat,  Bank, 
30  Kan.  412,  I  Pac.  579;  Batson  v.  Alexander  City  Bank,  179  Ala.  490,  60 
So.  313.  See  Scorr,  Cases  on  Trusts,  655  n.  But  B  was.  Without  notice 
she  had  given  her  body  and  her  services,  in  return  for  title  to  the  money.  Is 
the  defense  of  bona  fide  purchase  to  avail  her  nothing  because  she  is  guilty  — 
not,  under  the  laws  of  England,  of  a  crime,  but  of  conduct  contra  honos 
merest  So,  in  effect,  the  court  decides,  by  taking  the  title  from  B  and  giving 
it  back  to  the  C  bank. 
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Trust  Estates  as  Business  Companies.    By  John  H.  Sears.    Kansas  City, 
Mo.:  Vernon  Law  Book  Co.    1921.    pp.  zx,  782. 

This  is  the  second  edition  of  a  work  originally  issued  in  191 2.  The  book  is 
not  a  scholarly  development  of  the  law  of  trusts,  or  a  general  treatise  on  the 
subject,  and  the  author  disclaims  any  intention  to  make  it  such.  It  is  not  a 
book  from  which  to  learn  what  the  law  was  at  the  time  of  Lord  Coke,  but  a 
working  volimie  for  the  practitioner,  a  handbook  revised  and  enlarged  to 
date. 

It  is  of  less  value  perhaps  to  the  Massachusetts  lawyer  because  in  the  deci- 
sions of  the  Massachusetts  courts  are  foimd  the  leading  cases  on  the  subject 
of  that  form  of  business  organization  which,  as  a  federal  judge  remarked,  is 
"not  uncommon  in  Massachusetts,  and  very  uncommon  elsewhere."  In 
fact,  in  most  of  the  few  decisions  in  other  states  such  organizations  are  referred 
to  as  Massachusetts  Trusts.  But  it  does  supply,  in  part  at  least,  a  need  which 
the  profession  generally  will  presumably  feel  with  the  more  extensive  adop- 
tion of  the  trust  estate  for  business  purposes.  Its  "superiority  over  corporate 
formation  for  legitimate  business"  Mr.  Sears  regards  as  self-evident. 

Wrightington's  Unincorporated  Associations  and  an  excellent  chapter  on 
Massachusetts  Trusts  in  Fletcher's  Cyclopaedia  of  Private  Corporations  afford 
at  present  almost  the  only  source  of  information  on  the  subject  of  the  treatise. 
The  gathering  into  one  book  of  reference,  therefore,  of  the  cases  which  are  found 
in  the  reports  under  divers  headings  and  strange  titles  is  alone  sufficient  justi- 
fication for  the  publication  of  the  volume,  especially  since  it  is  fair  to  say  that 
the  kind  of  trust  treated  in  the  volimie  imder  review  is  becoming  a  subject  of 
greater  and  greater  importance  in  most  jurisdictions. 

The  discussion  is  in  a  way  elementary,  as  it  is  bound  to  be  when  the  subject 
is  one  on  which  the  ordinary  practitioner  has  only  an  elementary  knowledge. 
There  is  little  attempt  to  theorize  as  to  the  further  development  of  the  law  on 
the  subject,  or  to  consider  the  legal  problems  that  may  arise  in  connection  with 
the  operation  of  the  trust  form  in  business  undertakings,  it  being  regarded  as 
sufficient  for  the  purpose  of  the  book  to  state  carefully  and  comprehensively 
what  has  been  developed  in  form  and  substance  thus  far,  and  what  the  courts 
have  decided  or  had  to  say  in  connection  with  such  development.  To  that 
extent  it  will  serve  the  practitioner  well. 

The  pitfall  of  partnership  into  which  some  of  the  earlier  Massachusetts 
trusts  fell  is  pointed  out  with  a  true  appreciation  of  its  importance,  and  the 
proper  method  of  avoiding  it  is  carefully  derived  from  the  decided  cases. 

The  liability  of  the  trust  estate  for  torts  of  the  trustee,  which  conceivably 
may  become  an  important  branch  of  the  subject  under  increased  utilization 
of  this  forn^  of  organization,  is  dismissed  rather  briefly,  and  may  be  said  to 
receive  rather  less  adequate  treatment  than  any  other  phase  of  the  subject. 

The  arrangement  of  the  book  is  on  the  whole  logical,  b^:inning  with  the 
establishment  of  the  trust,  and  proceeding  with  the  nature  of  the  creation, 
the  status  of  the  trustee  and  his  rights,  the  liabilities  of  the  trust  estate,  and  the 
rights  and  liabilities  of  the  beneficiaries,  to  such  particular  details  as  the  rela- 
tion of  these  trusts  to  perpetuities  and  restraints  upon  alienation,  the  practice 
and  procedure  in  litigation,  taxation,  management  by  the  trustees,  and  public 
policy  with  relation  to  such  trust  estates.  The  last  two  chapters  are  devoted 
to  the  discussion  of  specific  stipulations  in  instruments  establishing  these 
trusts.  There  is  an  appendix  containing  such  few  statutes  as  have  been  passed 
with  reference  to  business  trust  estates  —  and  these  are  confined  to  Massachu- 
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setts  and  Oklalioma — and  containing  also  exhibits  of  trust  agreements  actually 
in  use  in  Massachusetts  and  elsewhere  as  well  as  forms  of  general  provisions 
for  such  declarations  of  trust. 

A  complete  table  of  cases  dted  and  a  fairly  adequate  index  complete  the 
volume. 

The  author  is  obviously  a  believer  in  this  form  of  business  organization, 
although  he  denies  any  intention  either  to  recommend  or  to  discourage  the 
adoption  of  the  trust  estate  form  by  any  individual  enterprise.  His  belief, 
however,  in  the  efficiency  of  courts  of  equity  to  right  most  legal  wrongs  which 
arise  in  the  conduct  of  business  as  compared  with  statutes  to  remedy  grievances 
arising  in  the  creation  and  conduct  of  corporations  is  plainly  apparent,  and  he 
dtes  "  the  struggle  by  courts  to  bring  corporate  assets  to  the  status  of  a  trust 
fimd"  as  one  of  the  ''finest  tributes  to  an  excellence  in  justice  of  the  theory 
herein  exixmnded  that  one  might  hope  to  find." 

The  book  will  presumably  be  not  less  cordially  approved  by  the  profession 
because  it  deprecates  the  avoidance  of  attorneys'  fees  or  cheapness  in  organi- 
zations, and  emphasizes  that  no  one  but  a  competent  legal  adviser,  skilled  in 
the  laws  of  his  state,  can  be  relied  upon  to  determine  that  a  trust  should  be 
created,  to  draft  the  trust  instrument  properly,  and  to  advise  and  instruct  the 
trustees  in  the  safe  management  of  the  trust  estate. 

J.  Colby  Bassett. 


Le  Gouvernement  des  Juges  et  la  Lutte  Contre  la  Ij^gislation 
SociALE  Aux  £tats-Umis.  L'exp^rience  Am6ricaine  du  contr61e  judi- 
daire  de  la  constitutionnalit6  des  lois.  By  £douard  Lambert.  Paris: 
Marcd  Giard  &  Co.  192 1.    pp.  276. 

Professor  Lambert  of  the  University  of  Lyon  presents  under  the  above 
title  a  discriminating  analysis  of  certain  phases  of  judicial  review  of  legis- 
lation in  the  federal  and  state  governments  of  the  United  States.  Recent 
judgments  of  the  French  courts,  it  is  observed,  are  comparable  with  some  of 
the  landmarks  establishing  and  devdoping  judicial  review  in  the  United 
States,^  and  during  the  war  it  was  not  unusual  in  France  for  judidal  inter- 
pretation and  executive  orders  to  disregard  the  legislative  intent.  These 
tendendes  have  culminated  in  a  campaign  in  favor  of  the  abrogation  of 
artides  11  and  12  of  the  Law  of  August  5, 1790,  title  II,  and  the  provision  of 
the  Constitution  of  September  3,  1791,  title  III,  ch.  5,  art.  3,  to  the  effect 
that  the  courts  ought  not  to  interfere  in  the  exercise  of  legislative  power 
and  are  not  privileged  to  suspend  the  execution  of  the  laws.  This  cam- 
paign has  residted  in  the  favorable  consideration  of  a  proposal  introduced  for 
a  number  of  years  in  the  French  Chamber  of  Deputies  to  amend  the  present 
French  constitution  to  establish  judicial  control  over  legislation  along  lines 
similar  to  the  American  system.  The  party  supporting  this  proposal  is  now 
in  the  majority,  and  it  seems  to  be,  according  to  Mr.  Lambert,  only  a  matter 
of  time  when,  dther  by  amendment  to  the  constitution  or  by  judidal  interpre- 
tation based  on  the  former  declarations  of  rights,  French  courts  will  adopt  a 
type  of  judidal  review  modded  in  part  after  that  of  the  United  States,  lliree 
phenomena  are  regarded  as  pointing  in  this  direction:  First,  the  sentiment 
prevalent  among  ministers  to  revert  to  the  theory  that  it  is  the  duty  of  the 
judidary  to  protect  the  fundamental  laws  against  sudden  and  radical  changes; 
second,  the  tendency  of  the  French  Supreme  Court  to  adopt  very  liberal 
methods  of  interpretation;  third,  the  aspirations  of  jurists  and  of  popular 

1  For  example,  a  judgment  of  a  court  in  the  district  of  the  Seine  is  compared  with 
a  similar  judi^ent  in  the  case  of  Godcharles  v.  Wigeman,  113  Pa.  St.  431. 
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opinion  toward  a  restoration  of  judicial  control  over  the  constitutionality  of 
laws.  These  phenomena  are  referred  to  as  the  most  striking  characteristics 
of  French  politics. 

Interest  in  the  American  theories  and  practices  in  relation  to  judicial  review, 
it  is  noted,  is  not  new  in  France.  Among  those  who  have  defended  the  Ameri- 
can system  are  Professors  Beauregard,*  Moreau,'  Hauriou,^  J^,*  and  numer- 
ous other  scholars  and  publicists  including  the  noted  parliamentarian  Charles 
Benoist.*  In  fact,  interest  in  the  problem  of  judicial  control  in  France  has 
been  especially  noteworthy  during  the  last  two  decades,  as  is  evidenced  by 
frequent  articles  and  such  monographs  as  those  of  Albert  Angleys^  and  Hemy 
Desfougdres.^ 

With  a  brief  introduction  on  the  French  situation  Professor  Lambert  pro- 
ceeds to  examine  the  theories  and  practices  of  judicial  review  in  the  United 
States  with  the  purpose  of  furnishing  a  backgroimd  for  the  public  discussion 
which  is  sure  to  ensue  in  an  effort  to  adopt  a  similar  system  in  France.  The 
basis  of  the  American  doctrine  is  attributed  to  the  theory  of  the  separation  of 
powers  introduced  as  a  leading  principle  of  American  federal  and  state  consti- 
tutions. It  is  observed,  however,  that  a  different  type  of  separation  is  accom- 
plished in  England  and  in  France,  where  the  principle  works  against  the  judges 
and  to  the  advantage  of  the  legislature  and  there  is  established  what  is  known 
as  legislaiive  supremacy,  whereas  in  the  United  States  the  principle  works  to 
the  advantage  of  the  judges  and  there  is  established  **a  regime  of  govemmetU 
by  the  judges" 

Instead  of  repeating  the  traditional  American  views  as  to  the  separation  of 
powers,  judicial  independence,  and  the  necessity  of  judicial  review,  Mr.  Lambert 
deals  with  the  underlying  principles  and  practices  of  judicial  reveiw  of  the 
constitutionality  of  laws  and  judicial  construction  of  statutes  whereby  there 
has  been  established  in  the  United  States  what  is  termed  "the  political  su- 
premacy of  the  judidaiy."  This  political  supremacy,  it  b  found,  renders  the 
process  of  law-making  in  the  United  States  very  different  from  that  prevailing 
in  France  and  other  European  countries,  owing  to  the  fact  that  the  statutes 
of  the  state  and  federal  governments  are  frequently  merely  the  realization  of 
popular  desires  which  cannot  be  rendered  effective  until  affirmatively  approved 
by  the  courts. 

American  judges,  then,  are  regarded  as  the  ultimate  authorities  to  interpret 
the  laws.  Judicial  supremacy  in  the  United  States  is,  Mr.  Lambert  thinks, 
due  to  three  facts:  First,  the  control  over  the  constitutionality  of  laws  under 
the  general  doctrine  of  judicial  review;  second,  interpretation  of  statutes 
under  the  prevailing  theories  of  the  common  law  and  the  case  system;  third, 
the  methods  of  legd  study.  Considerable  emphasb  is  given  to  die  American 
system  of  legal  study  in  order  to  show  that  l^al  instruction  in  the  United 
States,  built  upon  the  case  method,  tends  to  uphold  common-law  doctrines, 
and  to  depreciate  the  interest  in  and  importance  of  statutes,  with  the  result 
that  the  American  judges  and  lawyers,  contrary  to  the  practice  of  the  French 
jurists,  are  disposed  to  construe  statutes  strictly  and  to  hold  them  invalid  on 
minor  pretexts  in  order  to  preserve  the  traditions  of  the  common  law  which 
have  been  the  groundwork  of  their  legal  education. 

'  Monde  Sconomigue  of  November  17, 1895. 

*  Lt  RiglemerU  AdministraUff  261. 

*  Note,  ConseU  d* Slaty  August  7, 1909,  Siiey,  1909,  III,  145. 

*  Remte  Gtntrale  d* AdministraUon,  1895,  II,  241,  and  VInconstiliutiofmaiiU  des  Lois 
en  RoumaniCj  29  Reoue  du  Droit  Public,  140  (191 2). 

*  Ckambre:  Documents  Parlementaires,  sess.  ord.  1903,  99. 

^  Des  Garanlies  Contre  VAtbittaire  du  Pouvoir  Ligislatif,  par  V Intervention  du 
Pouooir  Judiciaire,  Chambery,  19 10. 

'  Le  CofUrdle  Judiciaire  de  la  Constitutionnaliti  des  Lois,  Paris,  19 13. 
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The  basis  for  what  is  r^arded  as  modem  judicial  review  in  the  United 
States  is  attributed  to  two  provisions  of  the  Constitution:  First,  that  prevent^ 
ing  the  states  from  impairing  the  obligation  of  contracts;  second,  the  due 
process  clause  of  the  Fourteenth  Amendment.  Through  these  provisions, 
which  remained  in  a  large  measure  inert  during  the  period  before  1880,  there 
was  evolved  by  judicial  interpretation,  says  Professor  Lambert,  a  new  Magna 
Charta  *'to  protect  the  energies  of  individuals  and  corporations  against  the 
arbitrary  manifestations  of  popular  sovereignty."  It  is  recognized,  however, 
that  a  mild  form  of  review  involving  the  detennination  of  issues  between 
federal  and  state  governments  and  infractions  against  the  Constitution  beyond 
a  reasonable  doubt  was  in  effect  earlier.  This  moderate  theory  of  judicial 
review  is  that  which  is  found  in  the  works  of  constitutional  authorities  such 
as  Cooley  and  Thayer.  It  was  in  the  light  of  these  moderate  statements 
that  such  French  authors  as  Jalabert,*  SaJeilles,^  and  Thaller^^  were  led  to 
admire  the  American  system. 

In  the  new  interpretation  due  process  is  what  the  Supreme  Court  declares 
such  and  thereby  the  court  has  become  a  censor  of  all  state  legislation.  As 
a  consequence  the  Supreme  Court  at  the  opening  of  the  twentieth  century  is 
held  to  be  in  possession  of  two  instruments  to  arrest  political  and  economic 
progress  in  the  United  States;  first,  the  rule  of  reason,  and,  second,  the  rule 
of  expediency.  The  chief  purpose  of  these  instruments,  as  the  author  sees 
it,  is  to  hold  legislation  in  the  traditional  mold  of  the  common  law  and  to 
support  the  individualistic  conceptions  of  the  eighteenth  century.  Only  such 
changes  are  permitted  by  legislative  experiment  as  appear  to  the  judges 
"legitimate  and  instituted  with  enough  prudence  and  reflection." 

A  painstaking  study  of  American  books,  articles,  and  court  decisions  relating 
to  judicial  review  in  federal  and  state  governments,  has  led  Professor  Lambert 
to  conclude  that  the  moderate  views  of  Cooley  and  Thayer  have  long  ago 
been  discarded  in  practice  and  that  there  b  a  marked  tendency  for  courts  to 
substitute  their  social  and  economic  politics  for  that  of  the  legislature  in 
reference  to  labor  legislation,  concerning  which  numerous  acts  were  held  void 
because  regarded  as  economically  undesirable.  So  much  is  this  true  that 
labor  leaders  have  come  to  feel  that  it  is  not  constitutions  that  stand  in  the 
way  of  progressive  labor  legislation  in  the  United  States  but  reactionary 
judges  who  seek  to  hold  legislation  in  accord  with  their  own  political  and 
economic  views. 

The  author  considers  various  palliatives  to  judicial  control,  among  which 
are:  First,  advisory  opinions;  second,  declaratory  judgments;  third,  adminis- 
trative determination  of  legal  relationships.  These  palliatives,  it  is  held, 
although  affecting  American  law  to  some  extent,  have  frequently  been  checked, 
interfered  with,  and  often  destroyed  by  the  judiciary,  jealous  of  its  own  rights 
and  prerogatives. 

As  to  whether  the  American  doctrine  of  "government  by  judges"  should 
be  adopted  in  other  countries  Professor  Lambert  believes  that  if  they  desire 
"a  robust  corset  of  iron"  to  defend  the  existing  social  and  moral  order  against 
the  permeation  of  reforms  and  revolutionary  tendencies  they  could  do  no 
better  than  to  adopt  judicial  review.  To  quote  the  author,  "the  judidal' 
control  of  the  constitutionaUty  of  laws  with  its  two  complements,  the  construc- 
tion of  laws  in  the  American  manner  and  government  by  injunctions,  is  with- 
out doubt  the  most  perfect  instrument  of  social  statics  to  which  one  could 
actually  have  recourse  to  curb  the  agitation  of  labor  leaders  and  to  hold 
the  legislature  in  check  from  going  too  rapidly  in  the  direction  of  economic 
radicahsm."" 

*  Bulletin  de  la  SocUU  de  Ug,  Comp,,  1903,  253. 

^  Jbid,f  240-246.  ^  Ibid.,  249.  ^  p.  224. 
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According  to  Mr.  Lambert  it  is  not  necessary  to  amend  the  French  Consti- 
tution to  secure  judicial  review.  The  various  declarations  of  rights  which 
have  never  been  repealed  furnish,  he  thinks,  ample  basis  for  courts  to  control 
French  legislation.  But  judicial  review,  as  he  sees  it^  would  have  to  be  adopted 
gradually  in  order  to  fit  into  a  system  unaccustomed  to  the  checks  which 
such  a  practice  requires. 

The  treatise  is  concluded  with  a  section  on  the  advantages  of  the  study  of 
comparative  legislation  and  jurisprudence  which,  in  the  judgment  of  the 
author,  must  include  not  merely  a  review  of  legislation  but  slso  of  judicial 
decisions.  He  thinks  the  Frendi  attitude  to  confine  attention  almost  exclu- 
sively to  code  and  statute  law  is  wrong  and  offers  suggestions  for  the  study  of 
American  case  law. 

The  author  fails  to  distinguish  between  judicial  review  of  state  laws,  definite 
provision  for  which  was  made  in  the  federal  Constitution,  and  the  review  of 
acts  of  a  co-ordinate  department  of  the  same  government,  which  was  the 
outgrowth  of  judicial  construction  in  the  states  and  in  the  nation.  A  few 
errors  of  fact,  such  as  the  discussion  of  the  reform  of  the  federal  judicial  code 
so  as  to  secure  greater  uniformity  in  the  interpretation  of  the  federal  due 
process  clause  without  any  mention  of  the  amendment  to  remedy  thb  defect, 
have  probably  resulted  from  the  difficulty  in  securing  material  regarding 
foreign  institutions  and  practices. 

The  author  is  to  be  conmiended  for  delving  beneath  the  traditional  theories 
and  conventional  platitudes  which  characterize  the  work  of  many  American 
and  foreign  writers  who  deal  with  judicial  review,  and  for  presenting  a  succinct 
summary  and  critique  on  the  underl3dng  theories  as  well  as  some  of  the  ob- 
vious results  of  judicial  review  of  legi^tion.  Dealing  as  the  author  does 
with  the  effects  of  judicial  review  largely  in  relation  to  sodal  legislation,  cer- 
tain important  pha^  of  the  practice  are  not  considered  and  the  significance 
of  the  practice  of  review  b  somewhat  exaggerated  in  its  relation  to  the  general 
characteristics  of  American  law.  It  is  a  t3rpe  of  work,  however,  which  not 
only  will  be  serviceable  to  Frenchmen  but  also  will  be  of  interest  to  judges, 
lawyers,  and  teachers  of  public  law  in  the  United  States. 

Chasles  Geovb  Haimes. 


The  Law  in  Business  Problems.   By  Lincoln  Frederick  Schaub  and  Nathan 
Isaacs.   New  York:  The  Macmillan  Company.    1921.   pp.  zxxiv,  821. 

The  present  voliune  aims  in  the  main  ''to  show  the  legal  system  in  its  rela- 
tion to  the  problems  and  policies  of  business  administration";  to  ''anatomize" 
business  and  to  "study  the  part  played  by  the  law  in  this  anatomy.''  It  is 
intended  primarily  for  use  in  training  students  whose  chief  interest  Ues  in  the 
field  of  business  administration  rather  than  in  the  field  of  law.  It  is  divided 
into  five  parts:  Introductory  Topics  includes  such  matters  as  the  nature  and 
soiu'ces  of  the  law,  and  the  place  of  business  law  in  the  general  scheme  of  legal 
classification;  Part  I,  Engaging  in  Business,  relates  to  the  so-called  "right"  of 
engaging  in  business  together  with  the  limitations  imposed  thereon  by  the  law 
concerning  public  utilities,  unfair  trade,  licensing  statutes,  etc.;  Part  11, 
the  Law  of  Contracts  with  Special  Reference  to  the  Relation  of  Buyer  and 
Seller,  deals  with  the  rules  and  principles  relating  to  the  formation  and  inter- 
pretation of  contracts,  parties,  etc. ;  Part  III,  the  Enforcement  of  Contracts, 
with  Special  Reference  to  the  Relation  of  Debtor  and  Creditor,  gives  a  general 
stmimary  of  the  steps  in  an  action,  the  various  remedies  provided  by  law,  and 
the  law  of  guaranty,  suretyship,  mortgages,  conditional  sales,  pledges,  and 
negotiable  instruments;  Part  IV,  the  Law  of  Business  Organization,  deab  in 


BOOK  REVIEWS  219 

a  summary  way  with  the  relative  merits  of  the  different  forms  of  business 
organization,  and  the  law  of  agency,  corporations,  and  partnership. 

Much  of  Uie  book  b  in  the  form  of  text,  some  of  it  consisting  of  excerpts 
taken  from  the  writings  of  other  authors.  Interspersed  with  the  text  there  is 
a  large  nimiber  of  cases  taken  from  the  reports  and  freely  edited.  The  cases 
are  in  large  part  merely  illustrative.  To  some  of  the  chapters  has  been  added  a^ 
list  of  practice  problems.  The  work  has  been  carefully  and  painstakingly  done. ' 
The  materials  of  a  more  or  less  general  nature  have  been  chosen  with  discrimina- 
tion, and  the  legal  rules  and  principles  are,  on  the  whole,  stated  with  precision. 
One  rather  remarkable  slip  appears,  however,  on  page  277,  where  the  decision 
in  Henry  y.A.B,  Dick  Co,^  224  U.  S.  x,  is  set  out  at  length  without  mention  of 
Motion  Picture  Patents  Co,  v.  Universal  Film  Mfg,  Co.y  243  U.  S.  502. 

It  must  be  apparent  that  one  who  purports  to  write  a  law  book  for  lay  readers, 
even  although  they  be  students  of  business  administration,  essays  a  difficult 
undertaking,  and  one  that  is  pregnant  with  incalculable  possiblilites  for  mis- 
chief. There  is  ever  present  the  danger  that  the  limitations  inherent  in  a  sum- 
mary statement  of  the  law  will  result  in  the  impression  being  conveyed  that  the 
law  is  such  a  simple  and  definitely  articulated  agency  of  social  control  as  to 
make  unnecessary  the  expert.  It  may  well  be  doubted  whether  the  layman 
with  his  lack  of  understanding  of  legal  terminology  and  analysis  will  be  able  to 
read  into  such  a  summary  the  subdeties  and  refinements  which  to  the  skilled 
reader  are  an  ever  present  reality.  In  view  of  this  circumstance  the  promise 
contained  in  the  (quotation  above,  taken  from  the  Preface,  would  seem  to  augur 
well.  The  vivisection  of  business  to  reveal  the  relation  of  its  fimctions  and 
activities  to  each  other  and  to  the  law  should  certainly  prove  to  be  a  highly 
instructive  exercise  for  both  the  business  man  and  the  lawyer.  It  is,  however, 
doubtful  whether  the  promise  has  in  the  present  instance  been  wholly  fulfilled. 
There  is  much  about  the  book  that  is  different,  but  in  the  main  it  seems  to 
follow  the  traditional  lines.  It  consists  in  large  measure  of  a  sunmiary  state- 
ment, more  or  less  detailed,  of  legal  rules  and  principles.  It  must  not  be  sup- 
posed that  any  attempt  has  been  made  to  gloss  over  the  perplexities  of  the  law. 
The  defect  appears  to  consist  rather  in  a  failure  sufficiently  to  emphasize  these 
perplexities  affirmatively.  It  may  well  be  doubted  whether  it  is  feasible  to 
do  more  for  the  lay  reader  than  to  detail  for  him  the  legal  path  along  which  it 
is  possible  for  him  to  travel  in  perfect  safety,  at  the  same  time  pointing  out 
that  if  he  contemplates  swerving  from  that  path  it  would  be  wiser  and  less 
expensive  in  the  end  to  consult  one  who  has  made  the  law  his  primary  concern. 
For  example,  as  regards  the  subject  of  contracts,  it  is  submitted  that  it  would 
be  more  understandable  to  the  la3rman  and  more  helpful  to  emphasize  the  neces- 
sity of  his  specifying  fully  and  dearly,  without  the  use  of  technical  language, 
wluch  he  b  apt  to  mbunderstand,  all  the  details  of  agreement,  and  of  providmg 
so  far  as  possible  for  all  contingencies,  than  it  is  to  set  out  for  him  the  numerous 
rules  relating  to  the  interpretation  of  contracts.  (P.  285  Jf)  One  might 
much  more  profitably  warn  him  of  some  of  the  contingencies  which  occur  with 
frequency  and  cause  trouble  if  not  provided  against.  Instead  of  setting  out 
the  conflicting  decisions  relating  to  the  construction  of  instruments  signed  by 
an  agent  on  behalf  of  his  principal  (pp.  541-544),  would  it  not  be  more  to 
the  point  to  tell  the  business  student  how  such  an  instrument  should  be  signed? 
It  b  arguable  that  by  setting  out  the  detailed  rules  in  regard  to  what  happens 
when  the  thing  b  not  done  properly  the  correct  course  appears  by  inference, 
and  that  it  conduces  to  mental  activity  along  legal  lines  to  have  it  appear  in 
thb  way.  Were  the  reader  a  law  student  the  argument  would  have  weight. 
However,  the  average  reader  whose  interest  lies  primarily  in  other  fields  will 
scarcely  have  either  the  time  or  the  patience  necessary  to  enable  him  to  grasp 
iht  inference.  When  one  considers  the  breadth  of  the  field  covered  within  the 
limits  of  a  single,  moderatdy-sized  volume,  one  marvels  that  the  attempt  to  do 
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more  than  to  furnish  a  few  general  directions  has  succeeded  so  well  as  it  has. 
The  part  of  the  book  which  seems  to  the  writer  to  come  nearer  to  fulfilling  the 
promise  than  any  other  is  the  chapter  headed  Internal  Relations  and  Control 
There  is  here  more  that  a  layman  can  comprehend  and  less  detailing  of 
technical  rules. 

.  In  the  hands  of  a  competent  instructor  the  book  will  no  doubt  prove  a  valu- 
able basis  for  class  discussion.  For  the  lawyer  it  is  neither  suffiaently  unique 
nor  comprehensive  to  be  more  than  a  hornbook,  although  it  is  a  good  one.  For 
the  lay  reader  there  lurks  the  danger  inherent  in  any  attempt  to  gain  a  smatter- 
ing of  detailed  knowledge  concerning  a  difficult  science. 

Grover  C.  Grishore. 


Handbook  of  the  Law  of  Trusts.    By  George  Gleason  Bogert.    St.  Paul: 
West  Publishing  Company.     1921.  pp.  ziii,  675. 

There  has  long  been  a  need  for  a  new  American  treatise  on  the  law  of 
Trusts.  The  leading  text-book,  that  of  the  late,  but  not  very  late,  Mr.  Perry, 
has  never  been  very  satisfactory;  and  the  latest  edition,  with  its  system  of 
double  footnotes,  is  somewhat  cliaotic  and  confusing  to  the  reader.  The 
subject  is  treated,  it  is  true,  in  the  text-books  on  Equity,  notably  in  Pomeroy's 
Equity  Jurisprudence,  but  the  scope  of  these  books  forbids  a  very  full  treat- 
ment of  any  of  the  separate  heads  of  equity  jurisdiction.  The  English 
treatises  on  Trusts,  such  as  those  of  Lewin,  Godefroi  and  Underbill,  are  more 
and  more  concerned,  in  each  successive  edition,  with  English  statutes,  and  are 
becoming  less  and  less  useful  to  the  American  practitioner  and  law  student. 

Professor  Bogert's  book  purports  to  be  an  elementary  treatise,  one  of  the 
Hornbook  Series  published  by  the  West  Publishing  Company.  But  it 
differs  from  most  elementary  books  of  the  sort,  in  that  it  is  a  thorough  and 
scholarly  piece  of  work.  NaturaUy  the  author  cannot  in  less  than  600  pages 
of  text  treat  in  detail  all  the  problems  of  the  law  of  Trusts;  and  some  matters 
of  interest  have  to  be  omitted  altogether.  The  only  question  which  may 
fairly  be  asked  is  whether  the  choice  of  material  and  the  apportionment  of 
space  has  been  made  with  sound  judgment;  and  the  answer,  it  is  believed,  is 
an  emphatic  affirmative.  One  very  valuable  feature  of  the  book  is  the 
extent  to  which  the  author  has  made  use  of  articles  in  the  law  magazines. 
Such  articles  are  receiving  an  increasing  amount  of  attention  in  briefs  of 
counsel  and  in  judicial  decisions. 

It  is  to  be  regretted  that  Professor  Bogert  occasionally  adopts  the  jargon 
of  the  earlier  decisions,  stating  a  principle  in  the  form  of  what  is  obviously  a 
fiction,  as  when  he  says  that  in  certain  cases  fraud  is  conclusively  presumed 
(p.  X41),  whereas  liability  is  imposed  in  such  cases  regardless  of  fraud.  But 
such  instances  are  rare,  for  as  a  rule  the  author's  statements  are  direct  and 
dear.  There  is  certainly  no  treatise  on  the  law  of  Trusts  which  will  be 
found  more  useful  to  the  American  student  of  the  law;  and  it  is  believed  that 
it  will  be  of  great  value  to  lawyers  also,  as  a  clear  presentation  of  fundamental 
principles  and  a  guide  to  the  most  recent  material  on  the  subject. 

Austin  W.  Scott. 


Principles  of  Contract.    By  Sir  Frederick  Pollock,  Bart    Ninth  Edition. 
London:  Stevens  &  Sons,  Ltd.    192 1.    pp.  Ix,  820. 

The  ninth  edition  of  this  well-known  work  presents  some  changes  which  are 
noted  in  the  preface.  The  author's  remarks  on  the  formation  of  contracts 
by  correspondence  are  recast.    As  he  truly  sa3rs,  the  question  has  passed  the 
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stage  where  axgument  is  possible  as  to  the  law  on  this  matter.  Whether  one 
likes  it  or  not,  the  law  is  settled.  The  treatment  of  default  or  repudiation  by 
one  party  to  a  bilateral  contract,  as  affecting  the  rights  of  the  other  party,  has 
been  enlarged.  In  previous  editions  this  important  bntnch  of  the  subject  was 
never  fully  treated;  and  indeed  in  the  present  edition,  the  discussion  is  not  full 

The  important  cases,  brought  about  by  the  great  war  and  by  the  statutes 
passed  for  the  defence  of  the  realm,  on  impossibility  and  frustration  of  ad- 
venture, are  inserted  with  the  matter  formerly  contained  in  a  chapter  headed 
" Impossible  Agreements"  under  the  heading  of  "Conditions,"  together  with 
other  matter  more  usually  placed  under  that  heading.  In  making  this  change 
the  author  is  undoubtedly  following  the  language  of  Uie  cotuts.  In  the  review- 
er's opinion,  however,  he  is  not  indicating  the  true  basis  of  the  doctrine  on  which 
the  decisions  must  rest.  The  defence  which  has  generally  passed  under  the 
name  of  Impossibility  should  properly  be  treated  in  connection  with  Mistake, 
for  the  former  defence  rests  on  the  mistaken  assumption  by  the  parties  of  the 
future  existence  of  certain  essential  facts;  while  the  defence  of  mistake  rests 
on  the  erroneous  assumption  of  the  present  existence  of  such  facts.  It  is  likely 
to  cause  confusion  to  speak  of  such  defences  as  conditions.  They  are  created  by 
the  law  and  not  by  the  parties,  and  are  affirmative  in  their  nature. 

In  his  preface  the  author  makes  the  following  interesting  statement:  "Learned 
Americans  are  still  engaged  from  time  to  time  in  valiant  efforts  to  reduce  the 
conunon-law  rules  of  contract,  and  the  doctrine  of  consideration  in  particular, 
to  strict  logical  consistency.  That  quest  is,  in  my  humble  judgment,  miscon- 
ceived. Legal  rules  exist  not  for  their  own  sake,  but  to  further  justice  and  con- 
venience in  the  business  of  human  life;  dialectic  is  the  servant  of  their  purpose, 
not  their  master."  A  r^ly  is  perhaps  justified,  and  it  may,  without  fear  of 
offence,  be  made  in  reviewing  the  work  of  one  who  has  done  more  than  any 
Engli^  writer  of  his  generation  to  promote  reason  and  logic  in  the  law. 

No  one  will  dispute  that  logic  shoiild  be  the  servant  not  the  master  of  practi- 
cal convenience,  and  that  where  logic  and  convenience  are  clearly  at  war, 
logic  must  yield;  but  courts  seem  less  likely  at  the  present  time  than  ever 
before  to  foiget  this.  On  the  other  hand,  there  is  a  real  danger  that  courts  in 
considering  the  special  facts  of  cases  before  them,  and  what  seem  to  be  the 
particular  equities  of  those  cases,  will  foiget  the  fajgh  practical  value  of  logic. 
Unless  logic  can  in  the  main  be  trusted,  no  one  can  safely  advise  on  the  new 
problems  which  are  constantly  arising.  It  is  probable  that  bad  reasoning  or 
antiquated  precedent  is  the  cause  of  quite  as  many  decisions  which  are  out  of 
line  with  general  principles  as  any  arguments  from  practical  convenience, 
and  no  assumption  should  be  made  that  because  a  decision  is  illogical  it  must 
^erefore  be  practically  convenient.  The  United  States  have  at  least  one  advan- 
tage over  England  as  partial  compensation  for  the  multiplicity  and  diversity 
of  decisions  which  the  division  of  this  country  into  many  separate  jurisdictions 
involves  Decisions  which  are  wrong  in  principle  are  somewhat  easier  to  over- 
throw, and  escape  from  antiquated  precedents  is  a  little  less  difficult. 

Samuel  Whuston. 


Wa&  Powess  of  iHE  Executive  in  the  United  States.    By  Clarence  A. 

Berdahl.    University  of  Illinois  Studies  in  the  Social  Sciences,  Vol.  IX, 

Nos.  X  and  2.    Urbana,  111. :   The  University  of  Illinois.    1920.    pp.  296. 

As  the  Constitution  deals  with  executive  power  in  very  general  terms, 

and  as  the  literature  on  the  subject  is  scanty,  there  is  ample  room  for  this 

pamphlet.    The  author  has  not  had  access  to  an  adequate  library;  but  the 

citations  show  that  he  has  made  conscientious  use  of  the  books  at  his  disposal. 

His  method  is  to  state  the  various  views  of  others,  rather  than  those  held 

by  himself;  and  the  result  occasionally  (e.  g.,  pp.  15-18  and  182-184)  is 

somewhat  obscure. 
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The  author  has  analyzed  the  subject  well,  and  has  then  covered,  so  far 
as  the  facts  seem  to  pennit,  the  several  heads  of  the  analysis.  Thus  it  has 
happened  that  in  several  instances  he  has  covered  topics  usually  imno- 
ticed.  For  example  (pp.  37-42),  he  has  explained  wdl  the  distinction  between 
treaties  and  exchanges  of  notes,  and  (pp.  143-148)  he  has  given  as  to 
military  commissions  more  infonnation  than  is  easily  accessible  elsewhere; 
and  (pp.  148-151)  he  has  given  interesting  details  and  generalizations  as  to  the 
power  of  pardon.  He  does  not,  however,  have  full  acquaintance  with  all  the 
pertinent  details  regarding  executive  control  in  the  World  War.  For  example, 
he  does  not  mention  that  exchange  of  notes  upon  which  was  based  the  exclusive 
jiurisdiction  of  American  cotu'ts-martial  over  offenses  committed  in  France 
by  members  of  the  American  armed  forces  or  by  persons  accompanying  them, 
and  he  does  not  mention  the  executive  proclamations  regulating  aircraft 

In  the  discussion  of  courts-martial  (pp.  142-154),  it  is  noteworthy  that 
the  very  important  case  of  Grafton  v.  United  States^  206  U.  S.  333,  is  not 
mentioned.  Such  other  omissions  as  have  been  discovered  are  doubtless  due 
to  inaccessibility  of  books. 

The  pamphlet  b  worthy  of  revision,  enlargement,  and  republication. 

Eugene  Wambaugh. 


Leading  Cases  in  CoiofON  Law.    By  Ernest  Cockle  and  W.  Nembhard 
Hibbert.    London:  Sweet  and  Maxwell,  Ltd.    192 1.    pp.  zxxiv,  901. 

To  bring  together  in  a  sin^e  volume  a  collection  of  cases  covering  the 
whole  field  of  the  conmion  law,  is,  of  course,  an  impossible  task.  Even  when, 
as  here,  the  subject  matter  is  confined  to  the  private  law  of  a  single  jurisdiction, 
any  such  volume  is  sure  to  be  superficial  in  the  extreme.  But  this  ponderous 
book  is  not  only  superficial  and  incomplete;  it  is  not  even  well  worked  out 
as  to  those  subjects  which  it  does  cover.  Tbe  cases,  while  in  the  main  well 
selected,  are  hopelessly  mutilated,  so  as  to  become  a  mere  collection  of  dida; 
and  the  typography  is  such  as  to  cause  the  reader  to  writhe.  Moreover,  the 
arrangement  of  the  subjects  treated  is  peculiar.  Thus,  Contracts,  Torts  and 
Damages  are  grouped  together  as  "  The  Law  of  Things  ";  while  under  the  sub- 
head of  Contracts  are  included  Agency,  Carriers,  Gifts  and  "Qubs."  The 
law  of  property,  distributed  in  procedural  pigeon-holes,  is  treated  under  the 
section  on  Torts. 

Apparently  the  volume  was  prepared  for  the  use  of  English  law  students. 
To  an  American  reviewer,  accustomed  to  the  scholarly  case-books  prepared 
by  law  professors,  as  used  in  American  law  schools  for  the  last  thirty  yeais, 
the  reasons  for  publishing  such  a  book  are  difficult  to  comprehend.  It  is 
certain  that  the  advantages  of  the  case  system  cannot  be  gained  by  studying 
this  hybrid  of  case-book  and  text-book;  while  if  intended  as  a  manual  for 
English  practitioners,  it  seems  too  elementary  to  be  of  value. 
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LAW,  INDUSTRY,  AND  POST-WAR  ADJUSTMENTS 

A  New  Province  for  Law  and  Order 

READERS  of  the  Harvard  Law  Review  need  no  reminder 
of  the  contributions  of  Mr.  Justice  Higgins  on  the  subject  of 
"A  New  Province  for  Law  and  Order."  The  value  of  those  con- 
tributions is  recognized  by  judges  of  Australian  state  industrial 
courts.  These  courts,  although  limited  to  adjudication  in  intrastate 
matters,  possess  within  their  respective  geographical  areas  a  less  re- 
stricted jurisdiction  and  far  greater  powers  than  the  Conmionwealth 
Court  of  Conciliation  and  Arbitration.  For  example,  the  South 
Australian  Industrial  Arbitration  Court  has  an  original,  an  appel- 
late, a  dvil  and  a  criminal  jurisdiction.  Further,  its  process  has  been 
greatly  assisted  by  determinations  of  industrial  (or  wages)  boards 
constituted  for  particular  industries.  The  boards  include  represen- 
tatives of  employers  and  employees,  and  an  independent  chairman. 
When  the  Arbitration  Court  was  first  constituted,  the  assertion 
was  made  that  the  court  would  be  deluged  by  appeals  from  deter- 
minations of  industrial  (or  wages)  boards.  It  was  said  that  the 
employees  would  get  all  they  could  on  the  board,  and  would  then 
appeal  to  the  court  on  the  chance  of  getting  something  more. 
The  prediction  has  been  falsified.  At  most,  not  more  than  one 
in  twenty  determinations  has  ever  come  before  the  court  for 
consideration  on  appeal.  Several  explanations  may  be  sug- 
gested. In  the  first  place,  the  court  endeavors  to  prevent  in- 
dustrial disputes  from  arising  or  developing.  It  keeps  in  close 
touch  with  employers  and  employees,  who  have  ready  access  to 
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a  judge  in  chambers  by  way  of  deputations,  conferences,  etc. 
In  the  second  place,  when  an  industrial  dispute  is  definitely  before 
the  court,  whether  the  court  is  sitting  in  its  original  or  its  appel- 
late jurisdiction,  the  practice  of  the  court  has  been  to  hold  a  pre- 
liminary sitting  with  a  view  to  constituting  the  parties  an  informal 
tribunal  for  the  purpose  of  coming  to  some  agreement  among 
themselves.  At  such  preliminary  sittings,  the  presiding  judge  may 
make  suggestions  as  to  what  modifications  should  be  made  at  the 
outset  in  the  claims  of  either  party.  If  an  agreement  between 
the  parties  is  arrived  at,  the  agreement  is  only  made  an  award  of 
the  court  after  judicial  consideration  of  its  terms.  Otherwise,  '^  con- 
sent awards"  might  be  out  of  harmony  with  the  general  principles 
upon  which  the  court  acts  in  making  an  award,  if  they  did  not 
amount  in  substance  to  a  conspiracy  between  employers  and  em- 
ployees in  a  particular  industry  to  exploit  the  general  public.  In 
the  third  place,  should  no  agreement  be  arrived  at,  and  the  dis- 
pute come  before  the  court  for  formal  hearing,  ordinary  judicial 
process  applies,  with  the  accompaniment  of  the  engagement  (not 
inevitable  but  certainly  prudent)  of  learned  counsel.  In  the  fourth 
place,  when  the  court  delivers  a  judgment,  it  does  so  with  a  view 
to  stating  principles  clearly,  and  also  to  stating  the  precise  grounds 
or  reasons  upon  which  those  principles  are  based.  The  result  of 
a  sustained  pursuance  of  this  policy  has  been  the  development 
of  a  large  body  of  doctrine  for  the  purpose  of  rationalizing  the 
operation  of  the  Rule  of  Law  in  the  sphere  of  industrial  relations. 
Industrial  boards  have  this  body  of  doctrine  to  guide  them  when 
making  their  determinations.  In  other  words,  {he  boards  both 
assist  the  court  and  are  assisted  by  it.  Parties,  not  within  the  ambit 
of  any  particular  industrial  board,  are  usually  able  to  form  a  fairly 
accurate  forecast  as  to  what  the  decision  of  the  court  would  be 
if  the  case  were  to  come  before  the  court  by  way  of  litigious  process. 
The  general  result  may  be  expressed  by  saying  that  there  has  been 
a  TniniTniim  of  industrial  friction  and  a  maximum  of  industrial 
harmony.  There  has  also  been  more  local  autonomy  than  is  pos- 
sible in  the  case  of  the  Commonwealth  Court  which  is  unassisted 
by  any  commonwealth  industrial  boards.  Progress  in  the  exten- 
sion of  the  Rule  of  Law  to  industrial  relations  represents,  to  a  re- 
markable dq;ree,  a  combiimtion  of  democratic  and  aristocratic 
elements. 
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■ 

The  Pbesent  Situation 

Past  achievement  is  no  guarantee  of  future  success.  In  fact, 
the  system  of  compulsory  arbitration  in  industrial  matters  is  now 
being  blamed,  not  only  foi;  alleged  sins  of  commission  or  omission, 
but  for  many  ills  with  which  it  has  but  a  sUght  connection,  or  none 
at  all.  Several  factors  during  the  last  twelve  months  have  tended 
to  develop  class  friction,  (i)  The  Report  of  a  Commonwealth 
Basic  Wage  Commission,  constituted  to  inquire  and  report  as  to 
the  cost  of  living  (for  a  man,  wife,  and  three  children),  and  composed 
of  representatives  of  employers  and  employees  presided  over  by 
Mr.  A.  B.  Piddington,  K.C.,  has  indicated  a  wage  for  adult  males 
of  sums  varying  in  the  capital  cities  of  the  different  states,  but 
averaging  about  £5.14.6  a  week.  The  chairman,  in  a  memorandum 
to  the  Right  Hon.  the  Prime  Minister,  conceded  in  effect  that 
Australian  industries  could  not  pay  so  high  a  rate  of  wage  as  a  bed- 
rock wage.  He  suggested  a  fiat  basic  rate  of  £4  a  week,  to  be  sup- 
plemented by  a  public  maternity  bonus  system  of  12s.  each  a 
week  for  each  dq)endent  child.  Notwithstanding  the  memorandum 
just  referred  to,  and  notwithstanding  an  adverse  report  by  the  Com- 
monwealth Statistician  as  to  the  wages  which  Australian  indus- 
tries would  bear,  there  has  been  a  persistent  agitation  on  the  part 
of  wage  earners  to  induce  the  various  industrial  courts  throughout 
Australia  to  adopt  the  findings  of  the  Commonwealth  Basic  Wage 
Commission  as  a  bed-rock  living  wage  for  all  adult  males.  The 
courts  have  refused  to  concede  the  claim.  The  disappointment 
among  wage  earners  has  been  acute.  How  acute,  may  be  im- 
agined from  the  fact  that  most  industrial  courts  in  Australia  had 
purported  to  provide  a  living  wage  likewise  estimated  on  the  basis 
of  the  needs  of  a  worker  with  a  wife  and  three  children  to  support.^ 
(2)  Although  the  value  of  compulsory  arbitration  in  Australia 
has  been  greatly  impaired  by  the  dual  control  of  commonwealth 
and  state  courts  (which  has  existed  without  any  demarcation 
of  jurisdiction,  and  without  any  appellate  machinery  for  co5rd- 
inating  the  awards  of  commonwealth  and  state  courts),  the  evils 
of  dual  jurisdiction  have  been  brought  very  much  to  the  fore  in 
the  last  twelve  months  for  several  reasons.   One  reason  is  a  decision 

1  Cf.  The  Living  Wage  (Printing  Trades)  Case,  3  S.  A.  I.  R.  ais,  252-262  (1920). 


226  HARVARD  LAW  REVIEW 

of  the  Commonwealth  High  Court,  which  has  held  that  state  instru- 
mentalities are  amenable  to  the  jurisdiction  of  the  Commonwealth 
Court  of  Conciliation  and  Arbitration.  Another  reason  has  been 
a  divergence  of  view  as  to  hours  per  week  and  the  method  of  es- 
timating marginal  differences  for  skilled  workers.  The  general 
practice  in  Australia  in  the  past  has  been  to  prescribe  a  forty-eight 
hour  weeky  and  to  add  to  the  basic  wage  the  preexisting  customary 
marginal  difference  for  skilled  laborers.  (In  a  world  of  rising 
prices  it  seemed  desirable  to  avoid  the  evil  of  an  excessive  wages 
bill;  and  it  also  seemed  more  important  to  secure  to  the  under 
dog  a  living  wage  than  to  award  to  the  skilled  worker  a  propor- 
tional margin  as  distinguished  from  a  margin  simply  taken  as  a  lump 
sum.)  Some  recent  decisions  of  the  commonwealth  court  have 
involved  important  departures.  They  display  a  tendency  towards 
a  forty-four  hour  week  and  the  adoption  of  the  principle  of  propor- 
tional margins  in  assessing  the  wages  of  skilled  labor.  Hence  further 
dissonances  between  the  commonwealth  and  most  state  courts. 
(3)  In  Australia,  as  in  America,  world  prices  have  called  for  adjust- 
ments in  nominal  wages.  From  May,  1914,  to  September,  1920, 
wages  had  risen  about  fifty-four  per  cent.  The  rise  would  prob- 
ably have  been  much  greater  but  for  the  fact  that  in  Australia, 
where  wages  have  been  fixed  generally  by  public  authorities, 
and  where  employees  generally  had  come  to  look  upon  public  au- 
thorities as  affording  fairer  criteria  of  wage  justice  than  would  be 
afforded  either  by  the  unrestricted  operations  of  demand  and  supply 
in  the  labor  market  or  by  the  results  of  collective  bargaining,  the 
rise  in  wa^es  has  not  been  so  violent  as  in  many  other  coimtries. 
Now  that  prices  are  descending,  the  difficulties  of  adjusting  wages 
and  prices  may  not  be  so  formidable.  They  are,  however,  serious. 
So  far  as  South  Australia  is  concerned,  the  need  is  recognized, 
subject  to  conditions,  in  recent  declarations  of  the  local  Board  of 
Industry  which  is  now  entrusted  with  the  duty  of  estimating  the 
living  wage.  The  board  consists  (in  addition  to  the  President  of  the 
Industrial  Arbitration  Court)  of  representatives  of  employers  and 
employees.  The  board,  after  public  inquiry  into  the  adult  male 
living  wage,  declared  a  wage  of  £3.19.6  a  week  (to  replace  a  living 
wage  declared  about  twelve  months  earlier  by  the  Industrial  Court 
of  £3.15.0  a  week).  The  declaration  evoked  much  hostility  on 
the  part  of  both  employers  and  employees.    Undeterred  by  public 
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criticism^  the  board  proceeded  to  conduct  an  inquiry  as  to  the 
adult  female  living  wage.  In  a  report,  dated  August  11,  192 1, 
the  board  made  a  declaration  from  which  the  following  extract 
may  be  quoted: 

''At  the  outset,  the  Board  desires  to  state  that  it  has  acted  on  certain 
assumptions  which,  though  amplified  or  implicit  iq  its  recent  declara- 
tion as  to  the  living  wage  for  adult  males,  are  also  relevant  for  the  pur- 
poses of  the  present  report: — 

"  I.  That,  while  the  need  for  public  and  private  economy  is  equally 
evident  and  urgent,  the  State  of  South  Australia  is  not  quite  so  hope- 
lessly bankrupt  in  resources  of  material,  or  of  mind,  or  of  will,  as  to 
warrant  the  Board  of  Industry  in  declaring  as  a  standard  living  wage 
for  unskilled  workers  generally  a  simi  inadequate  to  supply  what  may 
be  regarded  as  the  bare  necessaries  of  life  in  a  supposedly  civilized  society. 

"  2.  That  there  is  no  impropriety  in  a  belief  that  a  sane  economy  should 
be  sought  through  increased  efficiency  on  the  part  of  either  employees  or 
of  employers,  or  of  both,  in  the  complex  mechanism  of  production  rather 
than  through  wages  so  low  as  to  menace  the  health  of  the  working  pop- 
ulation, to  depress  purchasing  power  in  the  local  market,  and  to  give 
a  l^al  sanction  to  the  creation  or  growth  of  a  malnutritioned  and  dis- 
contented proletariat.  Further,  that  the  employers  and  employees  of 
this  State,  speaking  generally,  are  not  so  devoid  of  intelligence  as  to  fail 
to  realize  the  importance  of  a  more  effective  co-operation  in  the  processes 
of  production. 

"3.  That  the  'normal  and  reasonable  needs'  of  the  wage  earner  as 
referred  to  in  the  statutory  definition  of  'living  wage'  are  not  to  be 
ascertained  by  reference  to  what  may  be  deemed  a  possible  scale  of  wages 
in  industries  passing  through  a  period  of  abnormal  depression  due  to 
world-wide  influences. 

"4.  That,  with  respect  to  industries  of  the  kind  just  referred  to,  the 
State  Industrial  Court  will  adhere  to  its  frequently  reiterated  policy  of 
bringing  parties  together  in  order  that  they  may  discuss  the  desira- 
bility of  carrying  on  for  the  time  being,  and  if  so,  the  question  of  ways 
and  means  by  agreement  of  the  parties. 

"S-  That  although  a  previously  declared  living  wage  during  some  time 
that  it  has  been  in  operation  may  have  become  ineffectual  to  maintain 
the  standard  of  normal  and  reasonable  needs  owing  to  a  rapid  increase 
in  the  cost  of  living  due  to  world-wide  causes,  the  duty  of  the  Board 
as  indicated  by  the  Industrial  Code  is  simply  to  declare  a  living  wage 
for  the  future  on  such  evidence  as  it  has  before  it. 

"6.  That  for  the  purpose  of  such  declaration,  while  actually  current 
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prices  at  a  particular  moment  of  time  are  relevant^  average  prices  eactend- 
ing  over  at  least  a  quarterly  period  should  in  general  have  a  prima  facie 
preference  whether  prices  appear  to  be  likely  to  ascend  or  descend  in 
the  near  future. 

''  7.  That  the  subject  of  the  expediency  of  admitting  of  more  frequent 
adjustments  when  prices  are  unstable  is  one  for  the  consideration  of 
Parliament,  especially  in  view  of  the  statement  in  the  recent  declara- 
tion of  the  Board  that  elasticity  of  adjustment  in  times  of  descending 
world  prices  is  desirable  in  the  interests  of  emnlovers,  employees,  and 
the  general  community. 

''8.  That  the  question  whether  a  prior  estimate  of  a  living  wage  should 
be  reaffirmed  or  varied  should  not  be  answered  without  some  reference 
to  the  date  at  which,  and  the  general  scope  of  the  evidence  upon  which, 
the  prior  estimate  was  given. 

"9.  That  increases  or  reductions  in  wages  in  other  parts  of  the  world, 
whilst  relevant  even  in  an  investigation  with  respect  to  the  living  wage, 
must  be  viewed  in  relation  to  the  industries  in  which,  and  the  circum- 
stances under  which,  such  increases  or  reductions  have  been  made.  [In 
the  Labor  Gazette,  June,  192 1,  prepared  and  edited  at  the  office  of  the  Min- 
istry of  Labor,  London,  many  illustrations  of  both  increases  and  decreases, 
but  mostly  of  decreases,  are  given.  For  example,  as  regards  decreases, 
'Iron  and  steel  manufacture  —  Fitters,  turners,  electricians,  black- 
smiths, and  patternmakers  employed  on  maintenance  work  at  blast- 
furnaces (members  of  the  Amalgamated  Engineers'  Union):  —  De- 
crease, xmder  sliding  scale  of  60  per  cent,  on  standard  rate,  leaving  wages 
215  per  cent  above  standard.  Rate  after  change  —  41s.  6d.  per  week, 
plus  215  percent.'] 

''  10.  That  the  duty  of  the  Board  is  to  interpret '  normal  and  reasonable 
needs'  by  reference  to  the  evidence  before  it,  and  to  form  its  own  con- 
clusion, even  though  (as  in  the  case  of  the  recent  declaration  of  the 
Board  with  r^ard  to  the  living  wage  for  adult  males)  such  conclusions 
may  mean  a  lower  wage  than  is  enforced  both  by  other  State  Industrial 
tribunals  in  Australia,  and  by  the  Commonwealth  Court  of  Concilia- 
tion and  Arbitration  (to  which  last-mentioned  Court  both  public  and 
private  employees  of  this  State  have  a  right  of  access). 

"11.  That,  while  the  national  production  and  income  are  relevant  for 
the  purpose  of  considering  what  wage  may  be  considered  a  living  wage, 
the  duty  of  the  Board  in  respect  to  women  workers  is  to  apply  the  stand- 
ard of  needs  as  distinct  from  the  standard  of  the  relative  value  of  the 
work  of  men  and  women  employees  respectively. 

**  12.  That,  in  the  interpretation  of  the  needs  of  the  unskilled  woman 
worker,  the  sum  implicit  in  the  declaration  of  the  living  wage  for  adult 
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males  for  the  maintenance  of  the  woman  who  works  in  the  home  as 
wife  and  mother,  though  not  conclusive,  is  yet  relevant  for  consideration. 
''While  the  Board  hesitates  to  state  assumptions  of  which  most  may 
seem  to  be  mere  truisms,  the  statement  seems  desirable  for  two  reasons. 
In  the  first  place,  if  the  assumptions  are  not  in  accord  with  facts,  or 
with  the  legislative  intent,  or  with  the  public  welfare,  the  error  can  be 
corrected  by  legislative  enactment.  In  the  second  place,  there  appears 
to  exist  a  curious  illusion  that  when  prices  fall  a  pre-esisting  nominal 
wage  should  be  reduced,  irrespective  of  the  time  at  which  the  nominal 
wage  was  declared,  and  irrespective  of  the  general  scope  of  the  evidence 
upon  which  that  nominal  wage  was  declared.'' 

The  foregoing  extract  illustrates  some  of  the  difficulties  of  the 
process  of  adjustment  during  a  post-war  period.  The  average 
employee  naturally  does  not  like  to  see  nominal  wages  reduced. 
Many  employers,  on  the  other  hand,  would  reduce  wages  straight 
away,  irrespective  of  the  date  at  which  such  nominal  wages  were 
fixed.  The  psychological  influences  at  work  are  illustrated  by  a 
recent  and  prolonged  controversy  in  the  State  of  South  Australia 
with  respect  to  copper-mining  operations.  An  industrial  agreement 
between  employers  and  employees  had  been  made  during  a  period 
of  high  prices.  When  the  price  of  metals  fell  materially,  the  em- 
ployers alleged  that  it  was  impossible  for  them  to  continue  to  carry 
on  under  the  scheme  of  wages  previously  i^eed  to.  On  the  other 
hand,  the  employees,  most  of  whom  were  members  of  a  very  large 
union  extending  throughout  Australia,  elected  to  treat  the  case 
as  a  test  case.  They  alleged  a  conspiracy  of  employers  throughout 
Australia  to  beat  down  wages.  They  maintained,  as  matters 
of  principle,  that  they  could  not  give  way  without  prejudicing 
employees  elsewhere,  and  that  in  any  case,  if  the  company  should 
incur  some  loss  in  continuing  operations,  such  loss  ought  to  be 
balanced  against  profits  made  in  the  preceding  years  when  the 
prices  of  metals  were  high.  For  several  months  my  learned  col- 
league, Mr.  Deputy  President  Webb,  made  endeavors  to  secure 
a  settlement.  Ultimately  his  efforts  were  successful.  The  men 
went  back  to  work,  under  materially  reduced  wage&,  by  agree- 
ment of  parties,  and  without  any  award  of  the  court.  The  apparent 
optimism  of  the  Commonwealth  Basic  Wage  Commission,  the 
embarrassment  under  which  employers  labor  through  the  existence 
of  dual  jurisdictions,  and  the  difficulties  of  adjusting  wages  in 
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times  of  trade  depression  or  falling  prices,  have  combined  to  put 
a  severe  test  upon  the  systems  of  compulsory  arbitration  now  in 
force  in  Australia.  At  the  imperious  stmunons  of  realities,  mul- 
titudinous questions  arise  for  consideration.  Has  too  much  been 
attempted  ?  Will  a  system  of  public  regulation  of  industrial  con- 
ditions work  under  conditions  of  falling  prices,  etc.,  etc.? 

The  Need  for  Reorientation 

Ina  judgment  which  I  gave  in  Jime,  192 1,  in  The  Trading  Bank 
Clerks  Case,^  I  reviewed  the  whole  industrial  position.   I  remarked: 

''  (i)  Recent  legislation  has  greatly  increased  the  responsibilities 
of  the  Court  and  the  ambit  of  those  amenable  to  its  jurisdiction.  The 
fact  has  to  be  viewed  in  relation  to  what  may  be  called  the  problem  of 
national  solvency,  in  view  of  the  access  which  Government  employees 
now  have  to  the  Industrial  Court.  (2)  The  present  case  is  the  first  in 
which  I  have  been  called  upon  to  decide  whether  a  claim  properly  be- 
fore the  Court  should  be  dismissed  on  the  grounds  that  Hn  the  public 
interest  further  proceedings  by  the  Court  are  not  necessary  or  desirable.*  (3) 
The  application  for  a  dismissal  of  the  claim  is  made  at  a  time  when  cat- 
astrophic conditions,  world  wide,  are  calling  for  adjustments  in  prices 
and  wages  and  a  reorientation  with  respect  to  the  functions  and  even 
the  value  of  public  institutions  for  the  regulation  of  the  conditions  of 
employment.  No  one  can  take  up  his  morning's  paper  without  finding 
from  day  to  day  some  new  and  perplexing  problem  which  presents 
itself  for  solution.  One  is  irresistibly  compelled  to  ask  what  is  the 
duty  of  Industrial  Courts  which  have  to  face  the  questions  of  how  best 
to  protect  employers  from  unfair  competition,  and  employees  from 
exploitation."' 

As  the  judgment  occupies  forty-four  pages,  I  limit  myself  in 
the  present  article  to  a  brief  statement  of  its  general  tenor.  The 
present  drift  in  Australia  is  imdoubtedly  towards  a  class  war. 
A  large  proportion  of  employers  are  so  confident  of  their  "eco- 
nomic strength"  and  of  the  embarrassments  which  result  from 
circmnstances  already  stated,  that  they  would  like  to  get  back  to 
laissez-fairet  A  large  proportion  of  employees  will  be  satisfied  with 
nothing  less  than  Marxian  Socialism.  The  general  object  of  my 
declaratory  judgment  in  The  Trading  Bank  Clerks  Case  was  to  indi- 

«  4  s.  A.  I.  R.  181. 
«  Ibid.,  184-185. 
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cate  a  way  between  the  Scylla  of  excessive  public  regulation  and 
the  Charybdis  of  laissez-faire. 

Diagnosis 

Naturally,  the  first  essential  is  a  clear  and  reasonably  compre- 
hensive diagnosis  of  existing  industrial  ills.  From  the  point  of 
view  of  symptoms,  it  is  obviously  lumecessary  to-day  to  dwell  on 
the  forms  and  results  of  industrial  unrest,  the  friction,  worry,  and 
insensate  dissipation  of  energy  —  a  general  inefl&ciency  in  the  work- 
ing of  the  economic  machine  which,  though  more  apparent  and 
menacing  since  the  war,  was  becoming  evident  long  before  the  war 
began.  In  order  to  determine  in  what  ways  industrial  courts  may 
extend  the  Rule  of  Law  to  industry  without  doing  more  harm  than 
good,  we  must  proceed  from  symptoms  to  causes.  Modem  in- 
dustrial unrest  is  a  phase  of,  and  in  many  respects  is  indistinguish- 
able from,  social  unrest  —  a  disturbance  in  the  mental  eqmlibrium 
of  citizens  due  to  such  causes  as  new  and  undigested  knowledge, 
new  wealth  divorced  from  a  sense  of  responsibility,  and  the  mul- 
tiplication of  new  pleasures,  of  which  the  enjoyment  is  ill  dis- 
tributed, often  abused,  and  seldom  brought  into  harmony  with  a 
reasoned  scheme  of  individual  life.  New  knowledge,  new  wealth, 
and  the  multiplication  of  pleasures,  are  phases  of  hiunan  progress; 
but  the  process  of  adjustment  of  the  minds  of  men  and  women 
to-day  to  the  new  conditions  and  new  responsibilities  of  human  life 
has  been  most  conspicuous  in  creating  imcertainty  and  discon- 
tent. It  will  be  apparent  that  the  operation  of  the  causes  just  stated 
involves  many  problems  with  which  an  industrial  court  is  not  con- 
cemed.  But  in  so  far  as  the  causes  contribute  to  industrial  insta- 
bility, their  existence  has  to  be  recognized  if  a  court  is  to  avoid 
the  fatal  danger  of  tinkering  with  symptoms. 

Three  specific  causes  of  industrial  unrest  are  more  obviously  re- 
lated to  the  work  of  an  industrial  court.  The  first  is  the  war,  with 
its  aftermath.  The  second  is  the  mechanical  character  of  much 
of  the  work  which  has  to  be  done  in  an  age  of  machinery.  The 
third  specific  cause,  though  existing  before  the  war,  has  been  very 
greatly  emphasized  as  a  result  of  the  war.  I  allude  to  the  coex- 
istence of  poUtical  democracy  with  industrial  autocracy.  The  ap- 
parent assiunption  is  that,  although  every  citizen  has  intelligence 
enough  to  choose  and  criticize  those  who  shall  govern  the  country. 
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he  has  not  intelligence  enough,  or  he  has  not  good  will  enough, 
to  be  entrusted  with  a  voice  in  the  direction  of  a  trade,  industry, 
or  business,  save  within  the  modest  limits  suggested  by  legislation 
for  the  regulation  of  industrial  conditions.  The  average  laborer, 
though  he  has  a  voice  in  the  destiny  of  the  nation,  has  come  to 
regard  himself  in  industry  as  little  more  than  a  cog  in  a  merciless 
mechanism  for  grinding  out  profits.  Whether  this  view  be  sound 
or  not  I  need  not  now  discuss.  It  is  enough  for  immediate  purposes 
to  insist  upon  the  felt  disharmony  between  ideas  accepted  in  cit- 
izenship —  ideas  which  involve  self-determination  and  a  conscious 
*  community  of  interest  and  responsibility  —  and  the  ideas  reflected 
in  the  organization  of  industrial  enterprises.  ^ 

The  "Wants  of  the  Worker" 

The  subject  of  diagnosis  may  be  approached  from  the  point  of 
view  of  those  "wants  of  the  worker,"  the  non-satisfaction  of  which 
is  most  apparently  provocative  of  industrial  discontent:  (i)  A 
higher  standard  of  living,  or  at  least  a  greater  purchasing  power. 
(2)  A  closer  approximation  to  a  just  proportion  between  services 
rendered  and  reward  or  remuneration  received.  (3)  A  reasonable 
security  of  employment.  (4)  An  interest  in  the  work.  With 
respect  to  the  last  mentioned,  the  average  employee  compares  im- 
favorably  with  the  craftsman  of  the  middle  ages,  or  the  "profes- 
sional "^  classes  of  our  own  time.  The  chief  problem  of  our  day  is  to 
discover  means  to  give  to  the  worker  a  real  interest  in  his  work, 
whether  such  interest  has  its  source  in  the  character  of  the  work 
done,  or  in  a  commimal  control,  or  in  a  community  of  interest  and 
responsibility  in  results  achieved,  or  i^ain,  in  some  variation  or 
combination  of  these.  Since  we  live  in  an  i^e  of  machinery  it 
is  idle  to  ignore  the  need  for  other  forms  of  lealization  of  self- 
interest  than  have  in  time  past  proved  sufficient.  The  problem 
of  industrial  life  to-day  is  not  to  destroy  machinery,  but  to  adapt 
the  mechanism  of  production  in  its  wide  sense  to  the  insistent 
demand  of  men  for  some  form  of  self-expression.  The  most  ap- 
parent form  of  self-expression  is  the  consciousness  that  the  suc- 
cess or  failure  of  a  particular  trade,  manufacture,  or  process  is 
in  some  way  or  other  as  much  the  concern  of  the  employee  as  the 
employer. 
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Industrial  Coxtrts  and  Boards 

Neither  wages  boards  nor  industrial  courts  have  proved,  or 
ever  can  prove,  a  complete  solution  of  the  problem  of  industrial 
unrest.  Yet  it  is  worth  while  to  consider  both  their  value  and  their 
limitations.  Though  they  are  in  the  nature  of  a  sequel  to  the 
Factory  Acts  of  the  last  century,  they  have  been  freely  criticized. 
While  many  employees  urge  that  they  are  attempts  to  solve  a  prob- 
lem which  can  only  be  solved  by  radical  measures  of  a  more  or 
less  revolutionary  character,  many  employers  contend  that  the 
institutions,  though  "theoretically"  admirable,  have  proved 
in  practice  to  be  meddlesome,  irritating,  and  conducive  to  ineffi- 
ciency. A  few  extracts  from  recent  expressions  of  opinion  in  the 
Australian  press  deserve  quotation,  if  only  to  show  a  failure  to 
realize  the  purposes  and  the  inevitable  limitations  of  the  institu- 
tions criticized.  "Industrial  courts  were  constituted  to  prevent 
strikes.  Why  have  they  riot  done  so?"  "Why  have  industrial 
courts  failed  to  do  justice  to  the  toilers?"  "  Why  have  industrial 
courts  been  so  consistently  imf air  to  employers ? "  "Industrial 
courts  were  constituted  to  put  an  end  to  the  industrial  strife  and 
unrest  of  our  time;  but  they  have  augmented  these  evils."  It 
should  be  apparent  that  the  criticisms,  if  not  partisan,  at  least 
display  a  failure  to  realize  the  complexus  of  the  causes  of tsodal  and 
industrial  unrest.  Adam  put  the  blame  on  Eve.  "The  old  Adam 
survives."  An  ever  increasing  censoriousness  is  one  of  the  pre- 
vailing traits  of  our  time.  One  half  of  the  criticism  of  modem 
democratic  institutions  might  be  summarized  in  a  single  question, 
'*  Why  does  not  Parliament  make  men  virtuous?  "  True,  the  ques- 
tion is  not  put  in  this  terse  form.  But  the  fact  remains  that  man, 
being  human,  possesses,  among  other  qualities,  the  very  human 
quality  of  "shifting  the  blame."  An  existing  order  or  institution, 
being  in  the  nature  of  things  an  abstraction,  and  so  incapable  of 
suing  for  slander,  is  most  convenient  for  the  purpose. 

I  have  referred  to  some  criticisms  of  industrial  courts  in  an  art- 
icle on  "Industrial  Courts  in  Australia."*  Therein*  I  pointed 
out  the  value  of  wages  boards,  and  the  need  to  supplement 
their  action  by  a  judicial  tribimal  which,   instead  of  acting 

*  Jour.  Compaxativx  Legis.,  p.  169  (October,  1990). 

•  Ibid.^p.  X7X. 
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in  a  sectional  way,  should  view  industry  at  large.  I  referred  * 
to  the  fact  that  publicly  imregulated  freedom  of  competition  would 
justify  conditions  reminiscent  of  "The  Song  of  the  Shirt,"  and  sug- 
gested ^  the  psychological  advantage  of  having  a  judicial  author- 
ity, to  which  industrialists  might  appeal,  both  as  an  alternative  to 
industrial  anarchy,  and  as  a  protection  to  average  employers  from 
\mf air  competition.  In  the  same  article  ^  I  discussed  the  question 
whether,  making  allowance  for  inevitable  adverse  conditions  of  long 
standing  or  recent  growth,  industrial  courts  in  Australia  have  been 
as  successful  as  might  have  been  reasonably  anticipated.  I  en- 
larged •  upon  the  need  in  a  country  like  Australia,  with  a  single 
fiscal  system,  for  an  industrial  appellate  tribimal  to  harmonize 
the  awards  of  commonwealth  and  state  courts.  Later  ^®  I  re- 
ferred to  the  contention  that  industrial  courts  are  a  legalization 
of  class  warfare,  and  pointed  out  that  such  courts  do  not  create  the 
warfare,  in  so  far  as  it  exists,  but  are  essentially  a  means  for  cop- 
ing with  it  in  accordance  with  reasoned  principles.  I  referred** 
to  the  moral  value  and  effect  of  industrial  awards.  I  also  touched  " 
upon  those  agencies  of  social  betterment,  which  are  complementary 
to  the  judicial  regulation  of  industry. 

The  above  references  cover  too  wide  a  field  for  immediate  dis- 
cussion.   But  I  desire  to  refer  to  certain  subjects: 

(i)  The  failure  to  suggest  workable  alternatives  to  the  schemes  oj 
industrial  regulation  by  public  authority.  —  There  are,  of  course, 
suggestions  for  a  radical  change  in  the  present  economic  order. 
But  such  suggestions  do  not  appear  to  admit  of  adoption  in  the 
present  or  near  future.  I  had  this  in  mind  when  I  said  in  a  judg- 
ment in  The  Living  Wage  {Printing  Trades)  Case:^ 

"  Every  gain  or  loss  in  this  world  has  to  be  regarded  in  the  light  of 
alternatives.  In  industrial  matters,  the  alternative  has  been,  and  re- 
mains, either  justice  in  accordance  with  reasoned  principles,  or  the 
turbulence  of  an  industrial  strife,  and  the  rule  of  might.  Both  em- 
ployers and  employed  have  to  gain  in  the  long  run  by  the  adoption  of 
the  former  of  these  alternatives.  Speaking  of  South  Australia,  I  have 
no  hesitation  in  sa3dng  that  those  who  deny  that  the  activities  of  this 

*  Jour.  Cokparative  Legxs.,  p.  172  (October,  1920). 

»  Ibid.,  p.  X78.  •  Ibid.,  p.  x8o.  »  Ibid.,  p.  181. 

"  Ibid.,  p.  X87.  tt  Ibid.,  p.  X85.  »  Ibid.,  pp.  170, 187. 188. 

"  3  S.  A.  I.  R.  215,  225-226  (1920). 
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Court  have  exercised  on  the  whole  a  steadying  influence  upon  industry 
in  this  State  must  be  blind  to  the  sum  total  of  facts.  They  are  unable 
to  see  the  wood  for  the  trees.  They  are  so  obsessed  by  this  or  that  case 
of  'industrial  burglary'  that  they  cannot  see  the  industry  of  the  com- 
munity as  a  whole." 

(2)  The  futility  of  relying  on  ^' the  free  play  of  economic  forces  "  — 
It  ought  not  to  be  necessary  in  these  days  to  say  anything  in  refu- 
tation of  those  who  talk  about  what  they  describe  as  the  "inexor- 
able law  of  supply  and  demand."  But,  as  Leslie  Stephen  remarked, 
exploded  fallacies  live  long  after  their  brains  have  been  knocked 
out.    In  the  judgment  just  referred  to  I  remarked  :^^ 

"While  economic  tendency  cannot  be  ignored,  the  'free  play'  is  apt 
to  grind  to  powder.  The  operation  of  economic  forces  can,  within  limits, 
be  controlled,  qualified,  and  in  a  measure  directed.  The  history  of  civil- 
ization is  a  long  record  in  illustration.  .  •  .  I  cannot  refrain  from  adding 
that  it  is  strange  to  me  that  the  'unrestricted  operation  of  economic 
forces'  should  be  urged  at  a  time  when  we  have  come  to  realize,  though 
imperfectly,  the  need  for  international  regulation  in  order  to  prevent 
the  desolation  of  war.  In  the  life  of  each  nation,  no  less  than  in  that  of 
the  society  of  nations,  the  need  for  socially  regulated  order  exists,  and 
that  need  extends  as  much  to  what  are  called  industrial  matters  as  to 
what  are  called  dvil  and  criminal  matters.  The  sooner  the  fact  is  recog- 
nized by  employers  and  employees  alike,  the  sooner  shall  we  reach  a 
better  order." 

More  recent  events  in  the  world  of  trade  and  commerce  suggest  a 
further  remark.  At  the  very  moment  that  employers  invoke  un- 
restricted supply  and  demand  as  a  criterion  of  wage  justice,  many 
of  them  are  deeply  concerned  to  prevent,  by  artificial  means, 
supply  and  demand  from  operating  in  respect  to  the  price  of  com- 
modities or  services.  I  have  not  in  mind  oppressive  comers  and 
combines,  seeking  every  occasion  to  exploit.  It  is  sufficient  for  my 
purposes  to  point  out  combinations  of  suppliers  who  seek  govern- 
mental aid,  with  the  object  of  tiding  over  periods  when  a  temporary 
surplus  of  supply  might  leave  producers  at  the  mercy  of  specu- 
lators on  the  market.  The  object  is  legitimate,  but  not  more  so 
than  the  public  regulation  of  industrial  conditions.  The  fact  that 
there  are  necessary  limits  to  wise  action  in  both  cases  need  not 

"  3  S.  A.  I.  R.  p.  229. 
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blind  us  to  the  inconsistency  of  those  who  would  entrust  conditions 
of  employment  to  unrestricted  supply  and  demand,  while  appealing 
for  public  control  to  prevent  a  dibicle  in  the  price  of  commodities 
or  services. 

(3)  The  limUaHon  of  the  value  of  coUecUve  bargaining.  —  It  is  a 
common  cry,  expressed  in  different  camps  according  to  circum- 
stances, ''Let  employers  and  employees  agree  among  themselves.'^ 
At  the  very  opening  of  this  article  I  have  tried  to  show  how  large 
Is  the  field  for  agreement  between  employers  and  employees.  But 
one  has  to  face  the  fact  that  sometimes  disputants  will  not  agree 
even  on  fimdamentals;  that  sometimes  they  may  agree  on  standards 
which  cause  discontent  and  dislocation  in  other  industries;  that  at 
times  employers  may  be  strong  enough  to  impose  intolerable  con- 
ditions on  the  workers;  or  again,  that  the  employees,  as  a  result 
of  a  scarcity  of  labor,  strong  organization,  or  strategic  position, 
may  be  able  to  impose  imfair  conditions  on  employers.  It  is  idle 
to  speak  of  such  possibilities  as  ''academic."  They  actualize  in 
eveiy-day  experience.  The  practice  in  the  South  Australian  Indus- 
trial Arbitration  Court  has  been  already  outlined.  My  immediate 
point  is  that  the  settlement  of  industrial  disputes  in  the  ways  indi- 
cated is  something  different  from  collective  bargaining  as  ordi- 
narily imderstood.  It  is  a  settlement  arrived  at  after  mediation 
and  suggestion  by  a  public  official,  and  inevitably  subject  to  an 
anticipation  of  what  the  award  of  the  court  would  be  if  the  case 
were  proceeded  with  by  way  of  a  formal  hearing,  conducted  with 
due  regard  to  principles  expressed  in  reasoned  judgments  of  the 
court  in  previous  cases. 

(4)  The  public  regulation  of  industry  during  the  war  and  posUwar 
periods.  —  The  experience  of  the  public  regulation  of  industry  by 
boards  or  courts  during  recent  years  goes  to  show,  not  that  such 
regulation  is  valueless,  but  that  its  value  is  qualified  by  time  and 
drciunstance.  Dean  Inge  has  expressed  the  present  situation,  as 
regards  England,  in  graphic  if  impressionistic  terms: 

"  We  are  no  longer  united  as  a  nation;  we  are  a  mass  of  helpless  individ- 
uab,  plimdered  by  gangs  of  conspirators,  honeycombed  with  treason  . . . 
Many  persons  appear  to  have  made  fortimes  out  of  the  calamities  of 
Iheir  country,  and  to  wish  their  neighbors  to  know  that  they  have  made 
them.  Organized  labor  has  thrown  off  the  mask,  and  is  frankly  setting 
up  a  new  privileged  class,  blackmailing  the  public  by  their  monopoly 
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of  one  or  other  of  the  necessaries  of  civilized  life.  We  all  know  how  we 
are  being  treated  by  the  miner  and  the  bricklayer;  nothing  more  scanda- 
lous, and  nothing  as  ruinous,  was  ever  done  by  the  captains  of  industry 
in  the  days  before  the  Factory  Acts." 

To  what  extent  either  America  or  Australia  is  better  than  England 
I  leave  to  others  to  say.  I  do,  however,  express  the  opinion  that 
the  public  regulation  of  industrial  conditions  has  greatly  mitigated 
the  evils  of  industrial  strife  in  Australia  during  a  trying  period. 
We  suffer,  of  course,  from  defects  in  the  public  machinery.  Those 
defects,  however,  are  remediable.  But  the  most  perfect  public 
machinery  will  assure  neither  industrial  peace  nor  industrial  ej£- 
dency  unless  such  machinery  is  supported  by  public  opinion  and 
supplemented  by  private  agencies.  Further,  the  proved  possibili- 
ties of  cooperation  between  employer  and  employed  have  a  direct 
bearing  upon  the  terms  in  which,  or  the  conditions  upon  which, 
awards  of  this  court  should  be  made.  ''The  principle  of  private 
justice,  as  embodied  in  such  an  institution  as  the  vendetta,"  writes 
Dr.  Marett,  ''deserves  full  credit  at  the  hands  of  the  historical 
jurist  for  the  part  it  has  played  in  stimulating  the  State  lawyer  to 
invent  an  improved  substitute  for  it."  **  If  my  preceding  argument 
be  sound,  the  industrial  strife  of  our  time  provides  a  stimulus  to 
state  action;  but  the  "improved  substitute"  calls  for  hard  think- 
ing and  judicious  action  on  the  part  of  both  the  legislative  and 
the  judicial  organs  of  the  modem  community.  Specifically,  so  far 
as  industrial  courts  are  concerned,  the  term  "judicious  action" 
has  a  negative  as  well  as  a  positive  implication.  Too  much  as  well 
as  too  little  may  be  done.  I  conceive  of  "the  harmonious  code  for 
the  governance  of  industrial  relations"  as  limited  in  scope,  just  as 
law  in  general  is  limited  to  the  governance  of  himian  relations  in 
so  far  as  they  are  proper  for  enforcement  in  legal  tribunals.  It  has 
never  been  the  ideal  of  the  jurist  to  cover  the  whole  field  of  moral- 
ity. It  ought  not  to  be  the  ideal  of  industrial  courts  to  cover  the 
whole  field  of  industrial  relations.  The  fact  is  so  obvious  that  I 
should  not  refer  to  it  but  for  a  quite  natural  though  indefensible 
disposition,  which  has  been  displayed  by  large  classes  of  employers 
and  employees  alike,  to  expect  industrial  courts  to  draw  up  a  com- 
plete bill  of  the  conditions  of  employment  in  a  particular  industry. 

^  Jour.  Cohpaxative  Legis.,  p.  39  (January  1931). 
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I  have  heard  an  employer  say,  under  examination:  ''If  our  em- 
ployees are  to  have  access  to  tribimals,  then,  of  course,  the  present 
concessions  which  they  enjoy  must  be  abolished."  It  would  be 
just  as  logical  for  a  citizen  to  say:  ''If  my  neighbor  is  to  have 
the  right  of  access  to  legal  tribunals,  then  my  moral  obligations 
are  defined,  and  he  must  not  expect  me  to  recognize  any  other 
obligations  than  those  imposed  by  law."  We  have  outgrown  this 
attitude  so  far  as  law  in  general  is  concerned,  if,  indeed,  such  an 
attitude  ever  existed.  But  the  novelty  of  industrial  arbitration  has 
served  temporarily,  at  least,  to  develop  an  exaggerated  expectation 
of  the  possibilities  of  such  arbitration. 

Private  Agencies 

In  The  Trading  Bank  Clerks  Case,^^  I  refer  to  the  proved  possi- 
bilities of  private  agencies  supplementary  to,  or  pven  independent 
of,  public  regulation.  For  decades  there  has  been  much  writing 
and  talking  about  cooperative  enterprise.  In  recent  years  some 
extraordinary  results  have  been  attained  which  go  to  show  that 
theories  about  co5peration  can  be  put  into  practical  operation. 
Special  reference  is  made  in  the  judgment  dted  to  the  recent  book 
of  Mr.  Leitch,  ''Man  to  Man."  In  many  and  varied  businesses 
the  claim  is  made  that  the  application  of  common-sense  methods 
of  business  organization,  made  and  carried  out  by  Mr.  Leitch  in 
conjunction  with  employers  and  employees,  achieved  the  following 
results:  (i)  Strikes  abolished;  (2)  output  increased  from  30  to 
300  per  cent.;  (3)  profits  larger,  wages  higher,  and  employment 
more  secure;  (4)  labor  antagonism  and  dissatisfaction  practically 
eliminated.  Mr.  Leitch's  methods  afford  an  illustration  of  the 
value  and  possibilities  of  the  self-government  of  the  business  unit. 
As  the  result  of  ingenious  systems  of  profit-sharing,  of  common 
control  and  responsibility  imder  wise  leadership,  employees  were 
given  a  new  interest  in  their  work,  and  a  new  sense  of  power  and 
responsibility.  I  do  not  accept  the  results  as  proving  either  that  the 
millennium  is  at  hand,  or  even  that  the  time  has  yet  arrived  when  the 
interests  of  employers,  of  employees,  or  of  the  general  commimity, 
can  be  safely  entrusted  to  "the  beneficent  operation  of  private 
i^encies."    What  some  employers  have  done  is  no  guarantee  of 
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what  will  be  generally  done.  In  the  case  cited,  I  dwell  at  length  on 
the  obstacles  in  the  way  of  industrial  betterment  along  the  lines 
of  autonomy  of  the  business  imit.  These  considerations  support  the 
conclusion  at  which  I  have  arrived,  after  a  careful  consideration  of 
the  present  industrial  situation,  that  the  next  step  forward,  which 
is  at  once  practicable  and  to  the  advantage  of  everybody,  is  to 
supplement  the  operation  of  pubUc  regulation  of  industry,  whether 
by  industrial  boards  or  by  courts,  by  the  formation  of  private 
boards  or  councils  for  a  particular  business  concern.  So  far  as  pri- 
vate agencies  acting  alone  are  concerned,  it  is  only  necessary  to 
reflect  how  the  psychological  factor  stands  in  the  way  of  social  bet- 
terment. Many  employers  may  be  accused  of  inertia,  of  conscious 
or  tmconsdous  go-slowism,  of  seeking  to  maintain  artificial  prices, 
of  exploiting  piecework,  of  undue  secrecy  as  regards  profits,  and  of 
a  traditional  class  opinion  with  its  reflection  in  a  class  organization 
which  easUy  lendlb  itself  to  perverse  and  immoral  purposes,  seeking 
to  defeat  labor  rather  than  cooperate  with  it.  On  the  other  hand, 
many  employees  may  be  accused  of  impossible  idealism,  of  conscious 
or  unconscious  go-slowism,  of  an  obsession  as  regards  high  nominal 
wages,  of  "direct  action,"  of  a  desire  to  get  much  while  giving  little, 
and  even  of  doing  everything  and  anything  to  make  an  existing 
order  unworkable,  without  any  clear  consciousness  of  the  nature  of 
the  new  order  to  be  substituted,  or  the  cost  to  be  paid  in  establishing 
the  new  order,  or  the  means  of  bringing  it  into  operation.  Such 
accusations,  and  many  others,  may  be  made  without  attempting 
to  apportion  the  blame  as  between  employers  and  employees.  In 
any  case,  they  can  be  made  with  apparent  justice.  The  fact  goes 
to  show  at  least  a  provisional  need  for  arbitration,  conciliation, 
or  suggestion  by  public  authority.  But,  if  my  argument  in  this  arti- 
cle be  sound,  the  near  future  suggests  no  prospects  of  radical  im- 
provement unless  employers  and  employees  combine  to  supplement 
pubUc  regulation  by  an  intelligent  appreciation  of  the  conditions 
tmder  which  common  interests  may  be  promoted.  The  main 
obstacle  to  reform  is  ignorance.  The  spirit  of  autocracy  in  some, 
the  combative  instinct  in  others,  are  less  serious  in  the  range  of 
influences  which  play  a  part  than  is  the  misunderstanding  of  the 
ways  in  which  a  true  self-interest  may  be  realized  without  sacrifice 
of  the  common  interest. 
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The  Duty  of  an  Industrial  Court 

In  the  principal  case,  I  summarize  my  own  views  as  to  the  extent 
to  which,  and  the  modes  in  which,  a  court  of  compulsory  arbitra- 
tion may  contribute  to  the  solution  of  the  problems  of  industry. 
Several  conclusions  are  stated:  (i)  The  social  and  economic 
milieu  conditions  the  methods  of  efficient  action  by  an  industrial 
tribunal.  (2)  Both  world  and  local  conditions  suggest  that  the 
pathway  toward  industrial  betterment  in  the  near  future  lies  in 
a  combination  of  pubUc  and  private  agencies.  (3)  An  industrial 
tribunal  must  not  ignore  the  danger  of  stifling,  by  excessive  regu- 
lation, the  free  development  of  private  i^encies.  (4)  The  terms 
of  an  award  of  an  industrial  tribxmal  may  be  framed  so  as  to  give 
a  new  incentive  to  private  agencies;  for  example,  by  express  pro- 
vision for  cooperative  councils  in  the  nature  of  enterprise  boards 
(as  distinguished  from  industrial  boards  for  an  industry  as  a  whole), 
solely  constituted  of  representatives  of  a  particular  employer  and 
of  employees  immediately  affected.  The  more  important  reasons 
for  this  limitation  of  ambit  are  that  an  award  provides  for  an  indus- 
try as  a  whole;  that  what  is  needed  is  a  supplementing  by  private 
agreement  of  the  terms  of  the  award ;  and  that  if  the  parties  to  such 
private  agreement  were  to  include  a  large  variety  of  concerns,  the 
net  result  would  probably  be  the  lowest  common  measure  rather 
than  the  highest  common  good,  if  not,  indeed,  a  conspiracy  to  ex- 
ploit the  consumer.  The  chief  fimctions  of  the  cooperative  coun- 
cils would  be :  (a)  To  adapt  an  award  made  by  the  court  to  the 
special  conditions  of  a  particular  enterprise;  (b)  to  consider  dis- 
putes that  might  arise  as  to  the  terms  of  an  award;  and  (c)  to  con- 
sider and  determine  upon  proposals  relative  to  the  conditions  of 
employment  not  inconsistent  with  the  award.  The  last  mentioned 
fimction  is  by  far  the  most  important.  It  extends  to  such  matters 
as  the  best  means  of  increasing  efficiency  (in  respect  of  quaUty, 
output,  or  services),  the  terms  of  any  bonus  that  may  be  agreed  on 
as  supplementary  to  the  award  in  respect  of  prices,  profits,  or  out- 
put (so  as  to  make  the  wage  earner  a  dividend  sharer) ,  and  generally 
to  the  discovery  and  application  of  means  for  the  expression  of  that 
community  of  interest  and  responsibility  between  employer  and 
employee  which  is  far  more  important  in  range  than  those  surface 
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antagonisms  which  are  so  apt  to  obsess  the  minds  of  parties  in  argu- 
ment before  a  court. 

Here  is  a  clear,  definite  and  practicable  policy.  It  is,  however, 
pertinent  to  refer  to  some  of  the  more  obvious  objections  which 
may  be  urged  against  such  a  process  of  industrial  emancipation, 
because  a  judicious  combination  of  public  and  private  agencies  is 
impossible  of  realization  if  employers  are  autocratic  or  employees 
destructive.  We  were  once  told  by  an  eminent  statesman  to  think 
imperiaUy.  In  a  world  of  ubiquitous  expectancies  of  evils  to  come, 
the  need  to  think  imperially  may  remain.  But  in  any  case,  we  live 
in  an  age  when  we  must  think  industrially;  and  to  think  industrially 
means  to  think  cod'peratively.  To  this  end,  it  is  worth  while  to  refer 
to  objections  which  just  because  they  are  obvious  are  also  dan- 
gerous. The  objection  that  such  coimdls  as  I  have  suggested 
could  not  work  has  been  disproved  in  many  coimtries,  and  even  in 
Australia,  though  they  have  fimctioned  there  to  a  very  limited 
extent  and  in  imperfect  forms.  The  objection  that  the  councils 
do  not  go  far  enough  —  the  most  common  objection  to  nearly  all 
proposed  reforms  and  the  most  dangerous,  because  it  serves  to 
divide  reformers  and  to  render  their  efforts  futile  —  implies  a  rejec- 
tion of  a  present  good  on  the  assumption  of  the  possibility  of  attain- 
ing some  other  good  at  a  more  or  less  remote  future.  The  objection 
that  the  coimdls  may  prove  disruptive  of  authority  betrays  a  medi- 
eval conception  of  the  meaning  of  authority,  quite  incompatible 
with  the  trend  of  modem  thought.  The  objection  that  the  councils 
may  weaken  the  strength  of  the  trade  unions  must  be  viewed  in 
the  light  of  the  fact  that  the  trade  union  exists  for  the  welfare  of 
its  members,  and  in  any  case  would  necessarily  continue  to  have 
most  important  fimctions  to  discharge,  not  to  speak  of  the  new 
function  of  protecting  sub-groups  of  its  members.  The  objection 
that  the  coimdls  may  dethrone  "capitalism"  has  to  be  viewed  in 
the  Ught  of  the  fact  that  what  the  community  really  needs  is  more 
wealth,  better  distribution  of  wealth  or  income,  and  a  more  intelli- 
gent appreciation  of  the  conditions  of  producing  wealth  or  income 
in  a  modem  democratic  community.  In  the  present  artide  I  can 
only  refer  to  such  objections.  They  have  a  common  basis  in  the 
assumption  of  the  incapadty  of  man  to  adapt  himself  to  new  con- 
ditions of  environment.  The  most  obvious  and  comprehensive 
answer  to  such  objections  as  I  have  stated  is,  apart  from  actual 
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achievement  in  many  coimtries,  that  co5peration  between  employers 
and  employees  is  not  impracticable  for  the  simple  reason  that  it 
has  become  necessary. 

Though  I  do  not  venture  to  anticipate  other  than  a  gradual 
adoption  of  such  methods  of  cooperation  as  I  suggest,  I  must 
confess  to  a  confidence  that  the  average  democratic  citizen  has  in- 
telligence enough  to  realize  that  exhibitions  of  primitive  combative- 
ness  must  end  in  chastisement,  in  a  world  where  the  operation  of 
international  competition,  though  perhaps  qualified  by  protective 
tariffs,  is  an  overshadowing  influence.  If,  as  I  maintain,  cooperative 
enterprise  has  become  a  necessity ,  the  recognition  of  that  necessity  is 
a  mere  matter  of  time.  The  sooner  and  the  more  general  the  recog- 
nition, the  less  will  be  the  price  paid  for  emancipation  from  the  ills 
we  now  suffer.  The  immediate  difficulty  is  for  men  to  understand 
that,  while  mutual  aid  is  an  ancient  and  approved  means  for  attain- 
ing good  results,  the  institutions,  the  forms  of  organization,  or  the 
modes  of  expression  of  mutual  aid,  are  conditioned  by  circumstances 
of  time  and  place.  If  to-day  we  are  to  have  less  fighting  and  more 
remuneratively  productive  work,  if  we  are  to  have  less  hostility, 
hate,  suspicion,  worry,  or  fuss,  and  more  efficiency  in  the  complex 
processes  of  remunerative  production,  we  must  think  hard  about 
such  means  of  industrial  reorganizations  as  are  immediately  possi- 
ble and  of  proved  efficacy.  Two  obsessions  must  be  got  rid  of  — 
one,  the  obsession  of  distribution  as  a  sort  of  end  in  itself;  the  other, 
the  obsession  of  production  by  methods  which  caimot  conmiand 
the  allegiance  of  the  average  citizen  of  to-day.  The  emancipa- 
tion from  such  obsessions  should  come  at  the  same  time.  Failure  in 
the  process  of  emancipation  may  mean  a  temporary  triimiph  for 
employers  or  employed  as  the  case  may  be;  but  such  a  triumph  is 
likely  to  be  gained  at  the  cost  of  a  grave  and  perhaps  irreparable 
loss  to  the  community,  if  not  of  moral  bankruptcy.  Extremists 
in  either  camp  may  repudiate  such  a  conclusion.  I  believe  that,  so 
far  as  Australia  is  concerned,  the  average  citizen  will  subscribe  to  the 
following:  First,  that  co5peration  has  become  an  imperative  neces- 
sity; second,  that  cooperation  (at  any  rate  for  the  time  being,  and 
in  a  freedom-loving  community  with  a  preference  for  evolution  as 
distinct  from  revolution,  a  tradition  in  favor  of  law  and  order,  and 
an  amenability  to  reason  and  discussion)  is  most  practicable  of 
realization  by  a  frank  and  unreserved  adoption  of  the  principle  of 
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autonomy  or  self-detennination  in  the  organization  of  the  business 
enterprise.  The  forms  or  degrees  of  autonomy  must  vary,  not 
merely  in  accordance  with  the  infinitely  varying  conditions  of 
particular  enterprises,  but  also  in  accordance  with  the  extent  to 
which  intelligence  and  good  will  predominate.  I  assimie  an  auton- 
omy not  independent  of,  but  supplementary  to,  the  public  regu- 
lation of  the  conditions  of  employment.  The  compulsory  tenns  of 
an  award  should  be  limited  to  such  minimum  conditions  of  em- 
ployment as  are  in  the  interests  of  employers  and  employees 
throughout  the  industry.  In  particular  businesses  something  more, 
and  something  far  better,  is  possible.  That  "something  more"  de- 
pends, as  I  have  just  said,  upon  the  extent  to  which  intelligence  and 
good  will  predominate.  Despite  all  inflammatory  talk  I  must  confess 
to  a  conviction  that  the  immediate  lack  is  less  a  good  will  than  an 
intelligence  to  find  forms  for  its  expression.  Notwithstanding  the 
turbulent  antagonisms  which  disturb  economic  life,  I  believe  that 
the  great  body  of  employers  and  employees  in  Australia  desire  to 
be  fair,  and  are  not  unconscious  of  what  I  may  call  the  logic  of  time 
and  circumstance.  But  the  desire  and  consciousness  are  thwarted 
because  of  a  failure  to  discover  or  apply  the  best  means  for  being 
fair  which  admit  of  immediate  practical  application.  In  proportion 
as  such  means  are  discovered  other  means  will  become  apparent. 
For  the  present  it  is  enough  to  say  that  the  day  for  merely  talking 
about  the  value  of  cooperation  is  past.  The  time  has  come  for  em- 
ployers and  employees  to  put  their  cards  on  the  table  and  to  get 
down  to  business  on  right  lines.  This  undoubtedly  involves  high 
adventure*  To  ignore  the  difficulties  would  be  unpardonably 
''academic."  To  suggest  that  an  employer  should  step  down  from 
a  pedestal  in  order  to  convince  employees  that  he  is  out  for  a  square 
deal  all  round  may  seem  to  ask  much.  But  it  is  not  to  ask  too  much 
of  the  average  employer.  Nor,  again,  is  it  asking  too  much  of  the 
average  employee  to  distinguish  between  the  practicable  and  the 
ideal  —  between  that  achievement  which  is  here  and  now  possible, 
and  the  vision  of  some  new  and  better  order  which  may  be  in  time 
to  come.  All  honor  to  ideals!  They  inspire  hope,  courage,  and 
endurance.  They  afford  an  objective.  But  that  objective  has 
always  to  be  brought  to  the  test  of  practicability  in  circumstances 
of  time  and  place.  Otherwise  we  make  of  our  ideals  a  stmnbling- 
block.    There  are  limits  to  the  extent  to  which  courts,  or  even 
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parliajnentSy  can  save  employees  or  employers  from  the  natural 
result  of  imconsdonable  folly.  Such  folly  (on  the  part  of  either 
those  who  call  themselves  employers  or  those  who  call  themselves 
employees)  spells  revolution  —  a  thing  not  difficult  to  start  imder 
present  conditions  of  unrest,  but  always  most  difficult  to  stay  or 
direct,  and  often  leading  to  miserable  reaction.  Of  course  there 
may  be  a  revolution  under  the  form  of  law.  But  no  revolution  of 
any  kind  can  secure  for  the  people  of  a  modem  state  a  high  standard 
of  living  without  a  high  standard  of  well-directed  effort  both  of 
brain  and  of  muscle.  I  desire  to  gloss  over  no  difficulties.  I  hope 
I  have  made  it  clear  that  real  progress  is  an  uphill  business,  not 
a  joy-ride.  At  any  rate,  so  far  as  the  near  future  is  concerned,  I 
have  as  little  hope  of  an  immediate  leap  to  a  high  standard  of 
living  throughout  the  whole  community  a&  I  have  of  a  new  heaven 
and  a  new  earth  to  be  bom  miraculously  of  a  general  election.  But 
I  do  hope  for  a  progressive  realization  of  that  form  of  intelligent 
conservatism  which,  while  conserving  as  far  as  may  be  possible 
what  is  good  of  the  past,  is  yet  responsive  to  the  call  for  incessant 
adaptation  to  the  changing  conditions  of  our  social  and  economic 
life.  If  this  hope  is  to  be  justified,  the  community  must  succeed 
in  turning  to  good  the  results  of  industrial  strife  —  results  which 
may  be  good  or  evil  according  as  we  have  or  have  not  intelligence 
and  sympathy  enough  to  deal  with  them. 

W.  Je^kro  Brown. 

Adslaids,  South  Axtstsaua. 
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THE   PERMANENT   COURT  OF   INTER- 
NATIONAL JUSTICE 

A  WORLD  tribunal  for  the  adjudication  of  international  disputes 
•^  ^  is  at  last  a  reality  I  On  30  January,  1922,  the  eleven  judges  of 
the  Permanent  Court  of  International  Justice  are  scheduled  to 
meet  at  The  Hague,  and  their  assembling  will  crown  the  success  of 
a  whole  generation  of  determined  effort.  The  ideal  of  such  a 
tribunal  has  been  stirring  in  the  minds  and  hearts  of  men  for  cen- 
turies. A  Frenchman,  Pierre  Dubois,  suggested  it  in  1305.^  An- 
other Frenchman,  Emeric  Cruc6,  in  Le  Nouveau  CytUe  published  in 
1623,  gave  it  definition  and  direction.  And  through  a  long  succes- 
sion of  schemes  for  world  organization  the  aspiration  gathered 
strength  and  support,  imtil  in  the  nineteenth  century  it  became 
the  definite  goal  of  statesmen  and  found  place  in  the  policies  of 
their  governments. 

Status  of  Other  Court  Projects 

The  conspicuous  successes  in  iatemational  arbitration  in  the 
latter  half  of  the  nineteenth  century,^  more  particularly  the  Geneva 
arbitration  of  1872,  made  it  possible  for  the  Hague  Conference  of 
1899  to  establish  the  Pennanent  Court  of  Arbitration.  Since  its 
organization  in  1900,  this  court  has  proved  a  useful  panel  from 
which  judges  "of  known  competence  in  international  law"  could 
be  selected  by  disputant  states  desiring  to  submit  their  differences 
to  arbitration.  When  the  second  Hague  Conference  met  in  1907, 
four  tribunals  had  been  formed  from  the  panel  and  their  experience 
was  capitalized  for  modifying  and  strengthening  the  convention 
establishing  the  court.    But  opinion  had  moved  on  in  the  interim 

*  Dr.  Vesnitch  states  that  Article  23  of  the  Hague  Convention  for  the  Pacific 
Settlement  of  International  Disputes  follows  the  plan  of  Dubois  almost  textually. 
Vesnitch,  Deux  Pbecusseuss  Fkancais  du  PAcmsiiE  (19x1),  p.  29.  See  also  Ves- 
nitch, ''Cardinal  Alberoni:  An  Italian  Precursor  of  Pacifism  and  International  Arbi- 
tration," 7  Am.  Jouk.  Int.  L.  51. 

*  Of  one  hundred  and  thirty-six  arbitrations  during  the  nineteenth  century,  as 
listed  by  Professor  John  Bassett  Moore  in  14  Harv.  L.  Rev.  182-183,  only  nineteen 
occurred  before  1850. 
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between  the  two  conferences,  and  delegates  to  the  second  con- 
ference gave  their  chief  interest  to  the  proposals  for  establishing  a 
Court  of  Arbitral  Justice,  to  exist  alongside  the  Permanent  Court 
of  Arbitration,  as  a  tribunal  for  adjudication  by  permanent  judges 
as  differentiated  from  arbitration  by  judges  selected  ad  hoc.  The 
American  delegates  took  a  leading  r61e  in  the  efforts  to  establish 
the  Court  of  Arbitral  Justice,  and  it  was  only  the  inability  of  the 
delegates  at  the  second  Hague  Conference  to  agree  upon  a  scheme 
for  selecting  the  judges  which  caused  the  failure.  The  conference 
did  recommend  a  plan  for  such  a  court,'  but  later  efforts  to  have 
the  plan  adopted  proved  likewise  fruitless.^  Nor  was  the  Ha^e 
Convention  of  1907  for  establishing  an  International  Prize  Court 
ever  ratified  by  the  signatory  states,  though  resort  to  a  system  of 
rotation  enabled  an  agreement  to  be  reached  on  the  method  of 
selecting  the  judges  of  such  a  court. 

When  the  five  Central  American  republics  met  at  a  peace  con- 
ference in  Washington  in  1907,  they  succeeded  in  setting  up  the 
Central  American  Court  of  Justice,  which  functioned  very  suc- 
cessfully during  the  ten  years  of  its  existence  and  adjudicated  no 
less  than  nine  cases.^  But  the  work  of  this  court  may  be  r^arded 
as  an  experiment  in  federalism,  in  view  of  the  history  of  the  efforts 
to  unite  the  Central  American  peoples  into  a  single  state. 

Organization  of  the  New  Court 

The  outbreak  of  war  in  191 4  served  to  increase  in  some  quarters 
the  appreciation  of  the  need  for  an  international  court  which 
would  exercise  more  authority  than  the  Permanent  Court  of  Ar- 
bitration. The  appreciation  grew,  also,  with  the  progress  of  the 
war,'  and  when  the  Paris  Peace  Conference  assembled  in  January, 
1919,  it  was  generally  taken  for  granted  that  some  attempt  woidd 

*  The  plan  was  promulgated  as  an  annex  to  the  first  9oeu  of  the  1907  Conference, 
the  text  of  which  is  given  in  Scott,  Hague  Conventions  and  Declasations  ov 
1899  AND  1907,  p.  31. 

^  On  18  October,  1909,  Secretary  Knox  proposed  that  the  International  Prize 
Court  should  also  be  utilized  as  the  Court  of  Arbitral  Justice.  4  Am.  Joue.  Int.  L., 
Supp.,  p.  I03.   See  also  Scott,  An  Intexnattonal  Couet  of  Justice  (19x6). 

*  A  list  of  the  matters  which  came  before  this  court  is  contained  in  "The  New 
Pan- Americanism,"  World  Peace  Foundation  (pamphlet  series).  Vol.  vn,  p.  ziii. 

*  See,  for  instance.  Reports  of  the  New  York  State  Bar  Associatkw,  1915, 
p.  76;  19x7,  p.  104;  1918,  p.  90. 
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be  made  to  establish  such  a  world  court.  But  when  the  considera- 
tion of  definite  proposals  for  a  league  of  nations  was  begun,  the 
Italian  delegates  were  the  only  ones  to  present  any  precise  plans 
for  an  international  court,  and  their  suggestions  followed  very 
closely  the  Hague  conventions^  All  drafts  of  the  Covenant  dis- 
cussed in  the  Commission  on  the  League  of  Nations  contained  a 
general  provision  recognizing  the  necessity  for  an  international 
court  but  leaving  its  precise  nature  to  future  determination.®  The 
first  published  draft  seemed  to  envisage  the  international  court  as 
an  arbitration  tribunal.*  But  Article  14  of  the  final  Covenant 
directed  the  Council  of  the  League  of  Nations  to  formulate  plans 
for  a  court  which  would  be  '^  competent  to  hear  and  determine  any 
dispute  of  an  international  character  which  the  parties  thereto 
submit  to  it/'  and  which  might  ''give  an  advisoiy  opinion  upon 
any  dispute  or  question  referred  to  it  by  the  Council  or  by  the 
Assembly"  of  the  League  of  Nations. 

Soon  after  the  Treaty  of  Versailles  came  into  force,  the  Council 
of  the  League  of  Nations  invited  a  Committee  of  Jurists  to  draw 
up  plans  for  such  a  court.^®    When  this  Committee  met  at  The 

^  The  Italian  suggestion  is  reprinted  in  a  volume  of  Documents  Presented  to  the 
Committee  of  Jurists  at  the  Hague  in  1920,  p.  55.  This  is  one  of  three  volumes 
dealing  with  the  Permanent  Court  of  International  Justice,  published  by  the  League 
of  Nations  Secretariat,  in  1921. 

'  President  Wilson's  earlier  drafts  provided  for  arbitration,  but  did  not  expressly 
refer  to  an  international  court.  See  Senate  Hearings  on  the  Treaty  of  Peace 
WITH  Germany,  66  Cong.,  i  Sess.,  Document  106,  pp.  256,  1167,  11 72,  12 16,  ami 
1232.  But  the  draft  which  he  submitted  to  the  League  of  Nations  Commission  on 
3  February,  1919,  referred  to  it  expressly.    Ibid.,  p.  1228. 

*  Article  14  of  the  draft  published  by  the  Preliminary  Peace  Conference  on  14 
February,  19 19,  reads : 

**The  Executive  Council  shall  fonnulate  plans  for  the  establishment  of 
a  Permanent  Court  of  International  Justice  and  this  Court  shall,  when 
established,  be  competent  to  hear  and  determine  any  matter  which  the 
parties  recognize  as  suitable  for  submission  to  it  for  arbitration  under  the 
foregoing  article."  —  Preliminary  Peace  Conference,  Protocol  No,  j, 
Annex  A. 
!•  The  Treaty  of  Versailles  came  into  force  as  between  certain  of  the  signatories 
on  zo  January,  1920.    The  Council's  first  session  in  Paris,  16  January,  1920,  was 
largdy  formal.    At  the  second  session  in  London,  ij  February^  io2o«  a  brilliant  re- 
port on  the  court  was  presented  by  M.  Leon  Bourgeois,  who  had  "been  chairman  of 
the  third  commission  in  the  Hague  Conference  of  1899  and  oi  the^rst  commission  in 
the  Hague  Conferem:e  of  1907.    See  League  of  Nations  Off.  Jour.,  March,  1920, 
PP-  33-37. 
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Hague,^^  numerous  suggestions  were  laid  before  it,  some  of  which 
represented  the  results  of  the  work  begun  by  neutral  European 
governments  before  the  end  of  the  war."  After  five  weeks  of  de- 
liberation/' a  draft  scheme  was  prepared  and  presented  to  the 
Council  as  the  result  of  the  Committee's  labors.  It  was  studied  by 
the  Council  at  two  difiFerent  sessions/^  and  several  modifications 
were  introduced  into  a  revised  draft  which  the  Council  submitted 
to  the  Assembly  of  the  League  of  Nations.  In  the  Assembly  the 
Council's  draft  was  referred  to  a  committee  on  which  all  the  mem- 
bers of  the  League  —  forty-two  at  that  time  —  were  represented. 
This  committee  entrusted  a  sub-committee  of  jurists  ^^  with  the 
preliminaiy  study  of  the  scheme,  and  after  prolonged  discussions 
a  number  of  amendments  were  agreed  upon  in  both  the  sub- 
committee and  the  committee.^*  Thus  amended,  the  plenary 
Assembly  finally  adopted  the  scheme  with  but  one  additional 
amendment.^^ 

As  it  was  unanimously  approved  by  a  resolution  of  the  Assembly 
on  13  December,  1920,  the  statute  of  the  court  was  ''adjoined"  to 

u  The  Council's  invitation  was  accepted  by  the  foQowing  jurists:  Adatct,  Jh>*i>» 
Altamira,  Spain;  Descamps,  Belgium;  Fernandes,  Brazil;  Hagerup,  Norway;  de 
Lapradelle,  France;  Loder,  Netherlands;  PhUlimore,  Great  Britain;  Ricd-Busatti, 
Italy;  Root,  United  States.  Dr.  James  Brown  Scott  assisted  at  the  meetings  of  the 
Committee,  as  legal  adviser  to  Mr.  Root. 

^  The  draft  scheme  framed  by  a  conference  of  the  rq>resentatives  of  Denmark, 
Netherlands,  Norway,  Sweden,  and  Switzerland  was  a  notable  contribution  to  the 
woik  of  the  Committee  of  Jurists.  See  Documents  Presented  to  the  Committeb 
OP  Jurists,  p.  301. 

"  The  Committee  held  thirty-five  meetings,  16  June -24  July,  1920.  The  proch- 
verbaux  have  now  been  published  by  the  League  of  Nations  Secretariat.  The  draft 
scheme  of  the  Conunittee  of  Jurists  was  published  in  14  Am.  Joue.  of  Int.  L.,  Siq>p., 

p.  371. 

^  At  the  eighth  session  at  San  Sebastian,  5  August,  1920,  and  at  the  tenth  aession 
at  Brusseb,  27  October,  1920.  See  League  of  Nations  Off.  Joue.,  S^tember,  1920, 
p.  318;  Ibid.f  November-December,  1920,  p.  12. 

**  The  sub-committee  consisted  of:  Adatd,  Japan;  Doherty,  Canada;  Femandes, 
Brazil;  Fromageot,  France;  Hagerup,  Norway;  Hurst,  British  Empire;  Huber, 
Switzerland;  Loder,  Netherlands;  Politis,  Greece;  Ricd-Busatti,  Italy. 

**  The  procis-verhaux  of  the  ten  meetings  of  the  committee,  17  November-i6 
December,  1920,  are  published  in  Records  of  ihe  First  Assembly,  Meetings  of 
Committees,  I,  pp.  275-329.  The  procis-verhaux  of  the  deven  meetings  of  the  sub- 
committee, 24  November-io  December,  1920,  are  published  in  /6fi.,  pp.  333-403. 

*'  For  tracing  the  origin  of  the  provisions  of  the  final  statute,  and  for  comparing 
the  drafts  of  the  Committee  of  Jurists,  the  Council,  and  the  Assembly,  see  the  Docu- 
ments published  by  the  League  of  Nations  Secretariat,  Vol.  n,  pp.  S4Hte,  214- 
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the  protocol  of  16  December,  1920,^'  which  was  opened  to  be  signed 
by  the  members  of  the  League  of  Nations  and  the  other  states 
named  in  the  annex  to  the  Covenant.  The  Assembly's  resolution 
provided  that  ''as  soon  as  this  protocol  has  been  ratified  by  the 
majority  of  the  Members  of  the  League,  the  Statute  of  the  Court 
shall  come  into  force."  When  the  second  Assembly  convened  on 
5  September,  192 1,  the  protocol  had  been  signed  by  representa- 
tives of  forty-two  members  of  the  League,  and  ratified  by  twenty- 
nine  of  them,^*  so  that  the  existence  of  the  court  was  no  longer 
conditioned  by  anything  except  the  election  of  the  judges. 

Selection  of  the  Judges 

The  statute  of  the  new  court  provides  for  a  membership  of 
eleven  judges  and  four  deputy  judges,  elected  ''regardless  of  their 
nationality,"  possessing  the  "qualifications  required  in  their  re- 
spective coimtries  for  appointment  to  the  highest  judicial  offices," 
or  being  "jurisconsults  of  recognized  competence  in  international 
law."  The  difficulty  of  determining  how  they  should  be  elected, 
which  wrecked  the  attempts  to  establish  the  Court  of  Arbitral 
Justice  at  the  second  Hague  Conference,  was  met  by  an  ingenious 
suggestion  made  by  Mr.  Root  to  the  Committee  of  Jurists  at  The 
Hague.^  Inspired  by  the  success  of  the  framers  of  the  Constitu- 
tion of  the  United  States  in  dealing  with  the  principle  of  equality 
of  states,  Mr.  Root  suggested  that  the  Assembly  and  Council  of 
the  League  might  collaborate  in  the  election  of  judges,  who  would 
thus  become  the  choice  of  both  large  and  small  states.  In  accept- 
ing the  suggestion,^^  the  committee  proposed  that  the  new  court 


**  The  text  of  the  Assembly  resolution  is  given  in  Rbcords  of  the  First  As- 
sembly, Plenaiy  Meetings,  p.  500;  and  the  text  of  the  protocol  in  Ihid,,  p.  468. 

**  The  following  had  ratified:  Albania,  Australia,  Austria,  Belgium,  Bradl,  British 
Empire,  Bulgaria,  Canada,  Czecho-Slovakia,  Denmark,  France,  Greece,  Haiti,  Hol- 
land, India,  Italy,  Japan,  Norway,  New  Zealand,  Poland,  Roumania,  Serb-Croat- 
Slovene  State,  Siam,  South  Africa,  Spain,  Sweden,  Switzerland,  Uruguay,  Venezuela. 
This  information  is  taken  from  the  League  of  Nations  Off.  Jour.,  Ck:tober,  19 21, 
p.  809.  The  ratifications  of  China,  Cuba,  and  Portugal  were  later  announced  to  the 
second  assembly.    Joue.  of  the  Second  Assembly,  pp.  93,  378, 303. 

**  See  the  pro(±s-vexbaux  of  the  Committee  of  Juxists,  p.  109. 

n  A  member  of  the  League  may  participate  in  the  election  of  judges  though  it  has 
not  signed  or  ratified  the  protocol  establishing  the  court. 

The  new  states  which  have  been  set  up  since  1907  —  Czecho-Slovakia  and  Poland 
—  and  which  are  not  rq>resented  on  the  Permanent  Court  of  Arbitration,  will 
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should  be  linked  with  the  Permanent  Court  of  Arbitration  by 
giving  to  the  national  groups  in  the  latter  the  function  of  nominat- 
ing the  persons  from  among  whom  the  judges  should  be  chosen  by 
the  Assembly  and  Council  acting  independently.  The  world  had 
made  some  progress  since  1907  and  the  existence  of  the  two  political 
bodies  of  the  League  of  Nations  thus  made  it  possible  to  advance 
the  organization  of  judicial  machinery. 

But  it  still  remained  to  be  seen  whether  the  elaborate  scheme 
adopted  for  electing  the  judges  would  work  in  practice.  The  list  of 
nominees  as  presented  to  the  second  Assembly  included  the  names 
of  eighty-nine  persons,  of  whom  four  formally  declined  to  be  con- 
sidered as  candidates  for  election.  On  14  September,  1921,  the 
Assembly  and  Council  proceeded  to  the  election  with  representatives 
of  forty-two  members  of  the  League  participating.  The  Assembly's 
list  of  eleven  judges  was  completed  in  five  ballots,  and  comparison 
with  the  Council's  first  list  revealed  that  the  two  lists  had  nine 
names  in  common.  A  sixth  ballot  in  the  Assembly  and  a  comparison 
of  second  lists  resulted  in  the  choice  of  two  more  judges.  After 
three  more  ballots  in  the  Assembly  and  a  comparison  of  third  lists, 
three  of  the  deputy  judges  were  chosen.  The  Assembly  and  Council 
then  entrusted  the  selection  of  a  fourth  deputy  judge  to  a  joint 
conference  committee  as  provided  by  the  court  statute  (Art.  12), 
whose  choice  was  at  once  accepted  by  both  bodies."  So  that  the 
first  election,  completed  within  three  days,  resulted  in  the  se- 
lection of  the  following  judges  to  serve  for  a  term  of  nine  years:  ^ 
Altamira  (Spain),  Anzilotti  (Italy),  Barboza  (Brazil),  de  Busta- 
mante  (Cuba),  Finlay  (Great  Britain),  Huber  (Switzerland),  Loder 
(Netherlands),  Moore  (United  States),  Nyhohn  (Denmark),  Oda 
Qapan),  Weiss  (France).  The  deputy  judg«s  selected  are:  Beich- 
mann  (Norway),  Negulesco  (Roumania),  Wang  Chung-Hui  (China), 
Yovanovitch  (Serb-Croat-Slovene  State).  All  the  persons  elected 
accepted  immediately,  so  that  the  constitution  of  the  court  will  be 
completed  at  its  first  meeting. 

participate  in  the  nomination  of  judges  through  ''national  groups  appointed  for  this 
purpose  .  .  .  under  the  same  conditions  as  those  prescribed  for  members  of  the 
Permanent  Court  of  Arbitration." 

**  This  account  of  the  election  is  baaed  upon  the  Jouil  of  thb  Second  Assexblt, 
pp.  84-107. 

**  This  list  is  taken  from  the  League  of  Nasons  Off.  Jooe.,  October,  igax, 
Supp.»  p.  41. 
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Relation  of  the  New  Court  to  the  Hague 

Tribunals 

Like  the  Court  of  Arbitral  Justice  proposed  at  The  Hague  in 
1907,  the  new  court  is  not  intended  to  replace  the  Permanent 
Court  of  Arbitration.  The  statute  provides  (Art.  i)  that  it  "shall 
be  in  addition  to  the  Court  of  Arbitration  organized  by  the  con- 
ventions of  The  Hague  of  1899  ^^^  i907>  ^tnd  to  the  special  Tribunals 
of  Arbitration  to  which  States  are  always  at  liberty  to  submit  their 
disputes  for  settlement.''  No  attempt  has  been  made  to  drcum- 
sciibe  the  usefulness  of  the  work  of  the  Hague  Conferences.  The 
Permanent  Court  of  Arbitration  may  still  have  some  functions  to 
perform,  even  though  the  new  court  begins  its  work  immediately. 
The  national  groups  composing  the  former  will  serve  as  nominators 
of  the  judges  of  the  new  court.**  All  of  the  states  which  ratified 
the  Hague  Conventions  for  the  Pacific  Settlement  of  International 
Disputes  have  not  become  members  of  the  League  of  Nations  and 
do  not  participate  therefore  in  the  election  of  the  judges  of  the 
new  court.  Some  of  them,  moreover,  have  not  been  invited  to 
sign  the  protocol  establishing  the  statute  of  the  new  court;  ^  and 
of  those  to  which  the  protocol  is  open  for  signature,  eight  have  not 
signed.^  It  is  quite  possible  that  such  states  will  resort  to  the  Per- 
manent Court  of  Arbitration,  rather  than  seek  access  to  the  new 
court.  And  even  the  states  which  have  ratified  the  protocol  may 
in  some  instances  desire  to  choose  their  own  arbitrators  from  the 
Hague  panel,  rather  than  employ  the  new  court  with  its  fixed 
personnel;  so  that  the  continuation  of  the  Permanent  Court  of 


^  But  this  in  itself  wotild  hardly  be  a  sufficient  reason  for  continuing  the  Perma- 
nent Court  of  Arbitration^  since  the  statute  of  the  new  court  provides  that  states  not 
represented  on  it  may  appoint  national  groups  with  the  same  qualifications  to  serve 
as  nominators. 

**  Thus  the  Dominican  Republic,  Germany^  Hungary  as  a  part  of  Austria-Hungary, 
Mexico,  Russia,  and  Turkey,  which  were  parties  to  the  Hague  Convention,  are  not 
members  of  the  League  and  are  not  named  in  the  annex  to  the  Covenant.  Monte- 
negro was  also  a  party  to  the  Hague  Convention,  but  her  independent  existence  now 
seems  to  have  come  to  an  end. 

'*  Six  members  of  the  League  had  not  agned  the  protocol  on  5  September,  192 1  — 
Argentine,  Chile,  Guatemala,  Honduras,  Nicaragua,  and  Peru.  Other  states,  signa- 
tories to  the  Hague  Convention  and  invited  to  sign  the  protocol,  which  have  not 
signed,  are  Ecuador  and  the  United  States  of  America. 
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Arbitradon  was  not  seriously  questioned  at  any  stage  in  the 
establishment  of  the  new  court.  As  no  conflict  between  the  two 
is  likely  to  arise,  a  great  serviceability  may  still  lie  before  the 
Permanent  Court  of  Arbitration. 

The  differences  are  very  marked  between  the  old  Hague  Court  of 
Arbitration  and  the  new  Court  of  Justice.  Being  only  a  panel,  of 
course  the  members  of  the  former  never  met  as  a  body;  the  judges 
of  the  latter  will  come  together  at  least  once  a  year.  The  fact  that 
governments  may  count  upon  a  session  of  the  new  court  in  June  of 
eveiy  year,  and  upon  the  constant  presence  of  the  court's  presi- 
dent at  the  Hague,  may  have  a  great  deal  to  do  with  their  willing- 
ness to  make  use  of  it.  Both  the  old  and  the  new  bodies  are  called 
"permanent."  The  Court  of  Arbitration  is  "permanent"  in  the 
sense  that  a  panel  is  always  in  existence,  from  which  arbitrators 
may  at  any  time  be  chosen;  the  Court  of  Justice  is  "permanent" 
in  the  sense  that  eleven  definite  judges  are  always  ready  to  sit, 
without  any  necessity  of  their  being  specially  selected  after  a  dis- 
pute arises.  The  difference  means  more  than  the  saving  of  time  — 
it  may  just  tip  the  scales  in  favor  of  a  willingness  to  appeal  to  or- 
derly processes  in  preference  to  force.  There  is  great  advantage, 
also,  in  giving  to  picked  individuals  the  opportunity  and  encourage- 
ment to  grow  in  judicial  experience  and  capacity.  In  the  seven- 
teen cases  before  tribunals  formed  from  the  Permanent  Court  of 
Arbitration,*^  there  has  been  a  decided  tendency  for  the  same 
persons  to  be  chosen  as  arbitrators.  For  the  seventeen  arbitra- 
tions (three  of  which  may  be  counted  as  a  single  arbitration)  only 
twenty-four  persons  were  employed,  out  of  a  total  panel  of  (about) 
one  himdred  and  thirty-five;  two  arbitrators  acted  five  times,  one 
acted  four  times,  and  three  acted  three  times.**  In  the  new  court, 
the  eleven  judges  or  some  of  the  four  deputies  will  be  sitting  in 
every  case.  The  possibility  of  building  up  a  continuous  and  har- 
monious system  of  international  law,  therefore,  seems  more  prom- 
ising through  the  new  court  than  through  the  Permanent  Coiurt  of 
Arbitration.  The  essential  advantages  of  "permanence"  have  at 
last  been  achieved. 

*^  As  listed  in  the  Rapport  du  Conseil  AoimosTRATiF  de  la  Couk  Psucanente 

d' ARBITRAGE,  X92O,  p.  37. 

**  See  Documents  Pxxsentbd  to  the  Committee  of  Jusists  at  Tbb  Hague, 
P-3S- 
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Arbitration  and  Adjudication 

The  new  tribunal  differs  from  the  old  panel,  also,  in  that  it  pro- 
fesses to  be  a  Court  of  Justice  and  not  merely  a  Court  of  Arbitra- 
tion. The  distinction  between  the  process  of  arbitration  and  that 
of  adjudication  has  been  greatly  stressed  during  the  period  of  prop- 
aganda for  a  new  court.  It  proceeds  on  the  notion  that  arbitra- 
tion involves  compromise,  which  seems  to  mean  in  some  minds 
adding  up  the  claims  on  both  sides  of  a  dispute  and  dividing  the 
siui  by  two;  while  judicial  settlement  involves  merely  the  applica- 
tion of  definite  and  certain  principles  without  any  accommodation 
between  the  parties.  The  prevalent  conceptions  of  arbitration 
may  be  the  result,  to  some  extent,  of  the  meaning  of  the  term  in 
private  law;  '*  but  the  criticism  of  some  of  the  awards  of  tribunals 
formed  from  the  Permanent  Court  of  Arbitration  has  also  con- 
tributed to  forming  them.  A  remark  of  Dr.  Lammasch  that  the 
North  Atlantic  Fisheries  award  '^contained  elements  of  a  com- 
promise" has  been  widely  quoted,  though  it  was  later  explained 
that  it  was  not  meant  that  the  award  itself  was  a  compromise.'® 
The  refusal  of  the  arbitrators  in  the  Pious  Fund  Case  to  recognize 
a  doctrine  of  prescription  in  international  law  has  been  severely 
criticized  as  an  instance  where  compromise  prevailed.'^  The  award 
in  the  Savarkar  Case  has  been  similarly  attacked.^  But  such  criti- 
cism of  the  awards  of  the  Hague  tribunals  is  no  more  severe  than  the 
common  criticism  of  domestic  courts.^  Decisions  of  the  latter  are 
frequently  denounced  as  compromises.  If  compromise  involves 
the  splitting  of  differences,  or  the  bargaining  with  extraneous 
matters,  it  is  of  course  objectionable.  In  truth,  neither  intema- 
tional  law  nor  municipal  law  is  a  ''brooding  omnipresence  in  the 
sky."  Both  have  to  be  made.  Neither  is  found  full-blown.  The 
process  in  both  cases  is  one  of  balancing  competing  interests  — 

**  C/.  Cohen,  Commercial  Aebitratiom  and  the  Law  (1918),  pp.  10  ei  seq. 

■•  6  Am.  Joue.  o»  Int.  L.  178. 

'^  Wehbesg,  Problem  of  an  International  Court  of  Justice,  1918,  p.  30. 

*  By  Dr.  van  Hamel  in  13  Revue  de  Dror  International  (2d  ser.),  370, 376. 

*  Mr.  William  Cullen  Dennis,  in  an  able  artide  on  "Compromise^ the  Great 
Defect  of  Arbitiation,"  11  Columbia  L.  Rev.  493,  501,  found  six  of  the  Hague  awards 
to  be  judicial  decisions  as  against  three  "afifected  by  the  spirit  of  compromise.''  Mr. 
JadLson  H.  Ralston  found  that  members  of  arbitral  tribunals  "have  always  treated 
international  law  as  a  rule  of  guidance."  Ralston,  International  Arbitral  Law 
AND  Procedure,  1910,  S  127. 
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more  patently  so  when  states  are  contending  parties,  as  a  result  of 
the  present  condition  of  international  law.  Perhaps  a  sounder 
distinction  could  be  drawn  between  arbitration  or  judicial  settle- 
ment on  the  one  hand  and  diplomatic  negotiation  on  the  other. 
There  is  no  inherent  quality  of  lawlessness  in  arbitration.**  And 
whether  an  international  tribimal  be  called  a  court  of  arbitration 
or  a  court  of  justice  it  will  probably  travel  along  veiy  much  the 
same  roads  to  reach  its  conclusions.  Its  task  does  not  difiFer  greatly 
from  that  of  the  United  States  Supreme  Court  in  interpreting  the 
Constitution.*^ 

The  Hague  Convention  for  the  Pacific  Settlement  of  Interna- 
tional Disputes  declared  the  object  of  international  arbitration  to 
be  the  settlement  of  disputes  between  states  ''by  judges  of  their 
own  choice  and  on  the  basis  of  respect  for  law."  *•  The  statute  of 
the  new  court  is  more  explicit.  It  provides  (Art.  38)  that  the 
court  shall  apply 

''i.  International  conventions,  whether  general  or  partic\ilar,  estab- 
lishing rules  expressly  recognized  by  the  contesting  states; 

"2.  International  custom,  as  evidence  of  a  general  practice  accepted 
as  law; 

''3.  The  general  principles  of  law  recognized  by  civilized  nations; 

''4.  ...  judicial  decisions  and  the  teachings  of  the  most  highly 
qualified  publicists  of  the  various  nations,  as  subsidiary  means  for  the 
determination  of  rules  of  law." 

This  greater  explicitness  is  to  be  welcomed,  though  it  seems  doubt- 
ful whether  it  will  make  the  work  of  the  new  court  essentially 
different  from  that  of  the  Hague  tribunals.  Some  of  the  latter  pro- 
fessed to  follow  "the  principles  of  international  law,"  '^  and  "the 
principles  of  international  law  and  the  maxims  of  justice."  '*   But 

**  This  is  apparent  in  Justice  Higgins'  articles,  "A  New  Province  for  Law  and 
Order/'  29  Harv.  L.  Rev.  13;  32  Ibid,,  189;  34  Ibid.,  Z05. 

**  As  described  in  Mr.  Felix  Frankfurtei's  article  on  "The  Constitutional  Opinions 
of  Justice  Holmes/'  29  Harv.  L.  Rsv.  683. 

**  Article  15  of  the  1899  Convention;  Article  37  of  the  1907  Convention.  Dr. 
Wehberg's  conclusion  "that  the  words  of  the  Hague  Convention  which  speak  of  a 
decision  'on  the  basis  of  respect  for  law'  must  be  regarded  as  a  delusion/'  aeems  very 
extreme.  See  Wehberg,  The  Psoblem  of  an  Iktexnahonal  Cotjst  of  Jusncs, 
1918,  p.  39. 

*'  The  Pious  Fund  Case,  Wilson's  Hague  Axbitkation  Cases,  p.  9. 

"  The  Preferential  Claims  Case  (Veneauela),  Wilson's  Hague  Asbxibahoh 
Cases,  p.  36. 
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if  the  provision  in  the  Hague  convention  that  disputes  are  to  be 
settled  "on  the  basis  of  respect  for  law"  does  not  diflFer  substan- 
tially from  the  direction  to  the  new  court  to  apply  "the  general 
principles  of  law  recognized  by  civilized  nations,"  the  statute  of 
the  latter  clearly  distinguishes  between  decisions  based  on  strictly 
l^gal  grounds  and  decisions  of  a  generally  equitable  nature.  It 
provides  (Art.  38)  that  the  directions  to  the  court  as  quoted  "shall 
not  prejudice  the  power  of  the  Court  to  decide  a  case  ex  aequo  ei 
hono^^  if  the  parties  agree  thereto."  ^  This  relaxation  must  mean 
that  with  the  consent  of  the  parties  the  court  may  consciously 
legislate  ad  hoc  \o  settle  a  particular  case,  may  apply  its  general 
notions  of  eqxuty  and  justice.  It  furnishes  some  basis  for  saying 
that  the  new  court  has  been  invested  with  extra-judicial  functions.** 

What  Law  Will  the  New  Court  Apply 

The  body  of  conventional  law  which  may  be  applied  by  the  new 
court  has  grown  very  rapidly  since  the  end  of  the  war.  The  peace 
treaties  and  their  numerous  supplementary  agreements  are  in 
themselves  veiy  extensive.  The  creation  of  the  new  states  and  other 
changes  wrought  by  the  war  have  necessitated  the  revision  of  many 
of  the  pre-war  treaties  of  a  general  nature,  and  with  the  establish- 
ment of  the  League  of  Nations  and  the  annual  meetings  of  the 
Assembly  it  seems  probable  that  more  effort  will  be  given  to  keep- 
ing the  general  treaties  up  to  date.   The  output  of  the  International 

**  "The  Roman  conception  involved  in  aequum  et  honum  or  aequUas  is  identical 
with  what  we  mean  by  'reasonable,'  or  very  nearly  so."  Pollock,  Expansion  of 
THE  Common  Law,  p.  hi.  C/.  Voight,  Jus  Natusale,  Aequum  et  Bonum  Und 
Jus  Gentium  der  ROmes  (1856);  Ralston,  International  Arbitral  Law  and 
Procedure  (19 10),  S  128. 

*  This  part  of  Article  38  was  framed  by  the  sub-commission  of  the  third  com- 
mittee  of  the  first  Assembly,  7  December,  1920.  M.  Politis  (Greece)  had  proposed 
that  the  court  should  apply  "the  general  principles  of  law  and  with  the  consent  of  the 
parties,  the  general  principles  of  justice  recognized  by  dviKzed  nations."  The  procis- 
verbal  states  that  ''after  some  discussion,  M.  Fromageot  (France)  proposed  to  meet 
M.  Politis'  point  by  adding  the  provision  in  question."  See  Records  of  the  First 
Assembly,  Meetings  of  Committees,  I,  p.  403. 

^  This  view  is  strengthened  also  by  the  peculiar  wording  of  Articles  12,  13,  and 
15  of  the  Covenant,  which  though  they  distinguish  between  arbitration  and  inquiry 
by  the  Council  or  Assembly  of  the  League,  fail  to  distinguish  between  arbitration  before 
special  tribunab  and  adjudication  before  the  Permanent  Court  of  International  Jus- 
-ioe.  The  second  Assembly  has  promulgated  amendments  which  if  ratified  will  clarify 
chese  articles  of  the  Covenant.  See  League  of  Nations  Off.  Jour.,  October,  1921, 
,  Spec.  Supp.,  No.  6,  pp.  13-14. 
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Labor  Conlerence  and  other  technical  organizations  of  the  League 
promises  to  be  veiy  large. 

The  end  of  the  war  has  been  followed  also  by  a  revival  of  interest 
in  the  codification  of  international  law.  The  preamble  to  the 
Covenant  of  the  League  of  Nations  envisages  ^'the  firm  estab- 
lishment of  the  understandings  of  international  law  as  the  actual 
rule  of  conduct  among  Governments,"  and  it  has  increased  the 
desire  that  these  understandings  be  more  clearly  formidated.  The 
Committee  of  Jurists  which  drafted  the  court  statute  expressed  a 
voeu  that  a  new  interstate  conference  should  be  called,  to  cany 
on  the  work  of  the  Hague  Conferences  of  1899  and  1907,  in  formu- 
lating and  re-establishing  and  clarifying  international  law.^  But 
the  suggestion  met  considerable  opposition.  Lord  Robert  Cedl 
declared  that  we  have  not  ''arrived  at  sufficient  cahnness  of  the 
public  mind  to  imdertake  that  [codification]  without  very  serious 
results  to  the  future  of  international  law,"  and  this  view  prevailed 
in  the  first  Assembly  of  the  League  of  Nations.** 

Since  the  judges  of  the  new  court  are  to  write  reasoned  opinions, 
the  decisions  themselves  should  furnish  in  time  a  body  of  inter- 
national law  which  the  court  may  apply.  Perhaps  this  will  prove 
to  be  the  greatest  advantage  of  having  a  permanent  international 
judidaiy,  instead  of  arbitrators  chosen  ad  hoc.  The  same  persons 
sitting  as  judges  in  a  number  of  cases  must  of  necessity  rely  to  some 
extent  on  their  opinions  as  expressed  in  previous  decisions.  They 
will  doubtless  do  so,  even  though  they  may  deny  that  the  court's 
decisions  are  formally  binding  as  precedents.**  The  framers  of  the 
statute  were  careful  to  provide  (Art.  59)  that  "the  decision  of  the 
Court  has  no  binding  force  except  between  the  parties  and  in  re- 
spect of  that  particular  case."  **  This  seems  to  involve  more  than 
a  statement  of  the  Anglo-American  principle  of  res  judicata.  It 
seems  to  forbid  the  court's  adoption  of  the  alleged  practice  of  the 
English  House  of  Lords,  that  previous  decisions  will  not  be  over- 


**   PROCis-VERBAUX  OF  THE  COMMITTEE  OP  JUMSTS,  p.  747. 

^  Records  of  First  Assembly,  Plenary  Meetings,  p.  745. 

*^  Though  the  French  Code  forbids  judges  "to  dedde  a  case  by  holding  that  it  was 
governed  by  a  previous  decision/'  many  jurists  now  admit  that  the  provision  has 
failed  of  effect.    Pound,  Spirit  of  the  Common  Law  (192 i),  p.  180. 

^  This  provision  originated  in  the  Council  though  it  had  been  implicit  in  the  original 
draft  of  the  Conmiittee  of  Jurists.   See  Docxtments,  II,  p.  50. 
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ruled.^  But  it  would  not  seem  to  precluae  the  court's  following 
the  Anglo-American  doctrine  of  stare  decisis^''  and  giving  to  it 
decisions  the  force  as  precedents  which  will  weave  them  into  a 
body  of  case  law.  The  object  of  the  framers  of  this  clause  was  to 
obviate  the  necessity  of  a  third  state's  intervening  whenever  its 
interests  might  be  involved  in  a  case.^'  Res  judicata  takes  care  of 
such  cases;  and  the  statute  itself  provides  (Arts.  62-63)  for  the 
intervention  of  a  state  which  "has  an  interest  of  a  legal  nature 
which  may  be  affected"  by  a  dedsion,  or  which  is  a  party  to  a 
convention  which  is  being  construed  by  the  court.  But  whatever 
the  effect  of  the  statute  with  reference  to  stare  decisis  as  a  legal 
doctrine,  the  psychological  fact  of  stare  decisis  —  the  tendency  of 
the  same  men's  minds  to  follow  the  same  paths  to  the  same  con- 
clusions—  should  insure  that  the  court  will  make  a  great  con- 
tribution to  the  international  law  of  the  future.  . 
Another  factor  in  determining  whether  the  court's  decisions 
will  gradually  build  up  a  new  body  of  international  law  may  be 
the  nationality  of  its  judges.  In  the  tribimals  fonned  from  the 
Permanent  Court  of  Arbitration,  nationals  of  disputant  states 
were  named  as  arbitrators  in  eleven  out  of  seventeen  cases  —  ten 
out  of  twenty-nine  arbitrators  were  such  nationals.  As  the  Con- 
vention for  the  Pacific  Settlement  of  International  Disputes  pro- 
vides (Art.  45)  that  only  one  of  the  two  arbitrators  named  by  a 
disputant  state  may  be  a  national,  it  is  practically  impossible  for 
more  than  two  of  the  five  members  of  a  tribimal  to  be  nationals  of 
the  parties.  In  the  new  court  (Art.  31),  "judges  of  the  nationality 
of  each  contesting  party  shall  retain  their  right  to  sit  in  the  case 
before  the  Court,"  and  a  litigant  state  whose  nationality  is  not 
possessed  by  any  of  the  judges  may  choose  a  special  judge  to  sit  on 
its  case.  This  provision  imdoubtedly  detracts  from  the  fonnally 
impartial  character  of  the  court.  But  as  its  decisions  may  be 
rendered  by  a  majority  vote  and  as  not  more  than  two  judges  of 
thirteen  (possibly  nine)  will  usually  be  nationals  of  contesting 
states,^*  it  seems  improbable  that  the  court's  decisions  will  lose  any 

^  London  Street  Tramways  Co.  v.  London  County  Council,  [1898]  A.  C.  375. 

^  On  state  decisis  in  international  arbitration,  see  Ralston,  Intbsnational 
AuuTSAL  Law  and  Procedusx  (1910),  pp.  iii,  74. 

«  See  Documents,  II,  p.  50. 

^  If  more  than  two  states  are  parties,  and  if  all  have  nationals  among  the  judges, 
the  proportion  may  be  laiger.   Artide  31  of  the  statute  is  not  dear  on  this  point. 
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impartiality  for  this  reason.  Moreover,  the  judges  are  elected  in 
such  a  way  as  to  be  quite  independent  of  their  own  governments. 
There  is  some  advantage,  too,  in  having  on  the  court  nationals  from 
states  whose  systems  of  law  may  be  imfamiliar  to  some  of  the 
judges,  especially  when  such  states  are  parties  before  the  court.*® 
At  any  rate,  the  new  court  is  an  improvement  on  the  Hague  tribu- 
nals which  were  likely  to  be  more  largely  composed  of  nationals, 
and  its  decisions  ought  to.  contribute  more  effectively  to  the  de- 
velopment of  international  law. 

The  Jurisdiction  of  the  New  Court 

The  Permanent  Court  of  International  Justice  is  to  be  quite 
strictly  an  interstate  tribunal.  It  will  be  open  only  to  states, 
and  to  other  political  units  such  as  the  British  Dominions  which 
have  achieved  membership  in  the  League  of  Nations.  No  suits 
by  individuals  will  be  entertained;"  recent  efforts  to  make  it 
possible  for  individual  representatives  of  racial,  religious,  or  lin- 
guistic minorities  to  hale  an  oppressing  government  before  the 
court  have  failed.  Nor  will  the  court  necessarily  be  open  to  all 
states.  A  state  not  a  member  of  the  League  of  Nations  and  not 
named  in  the  annex  to  the  Covenant,  e.  g.,  the  Dominican  Republic, 
Germany,  Hungary,  Mexico,  Russia,  and  Turkey,  can  have  access  to 
the  court  as  plaintiff  only  on  the  conditions  which  may  be  laid 
down  by  the  Council  of  the  League;  but  these  conditions  are  not 
to  be  such  as  would  "place  the  parties  in  a  position  of  inequality 
before  the  Court"  (Art.  35).  The  limitation  does  not  preclude 
the  court's  being,  in  reality  as  well  as  in  name,  a  world  tribunal. 

More  difficulty  was  encountered  by  the  framers  of  the  statute 
in  determining  the  conditions  on  which  the  court  might  exercise 
jurisdiction  over  defendant  states.  In  the  popular  consideration 
of  the  plans  in  America,  the  question  of  so-called  "compulsory 
jurisdiction''  has  been  much  discussed.^*  In  the  original  draft,  the 
Committee  of  Jurists  suggested  that  the  court  should  have  jurisdic- 

^  The  electors  are  directed  by  the  statute  (Art.  9)  to  bear  in  mind  that  the  whole 
body  of  judges  "should  represent  the  main  forms  of  civilization  and  the  principal 
legal  systems  of  the  world." 

*^  The  experience  which  led  to  the  eleventh  amendment  to  the  Constitution  of  the 
United  States  may  be  thought  to  furnish  some  justification  for  this  limitation. 

■*  See  Annals,  Am.  Acad,  of  Pol.  and  See.  Soxnce,  for  July,  i93z»  pp.  98^-137. 
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'tion,  as  between  members  of  the  League  of  Nations,  of  all  ''cases 
of  a  legal  nature,  concerning  (a)  the  interpretation  of  a  treaty; 
(b)  any  question  of  international  law;  (c)  the  existence  of  any 
fact  which,  if  established,  would  constitute  a  breach  of  an  inter- 
national obligation ;  (d)  the  nature  and  extent  of  reparation  to  be 
made  for  the  breach  of  an  international  obligation;  (e)  the  inter- 
pretation of  a  sentence  passed  by  the  Court."  And  the  committee 
proposed  that  it  should  be  left  to  the  court  itself  to  decide  whether 
a  certain  case  fell  within  these  categories.  Such  a  large  com- 
petence would  have  constituted  a  very  wide  departure  from  the 
Hague  system,  or  even  from  the  Court  of  Arbitral  Justice  proposed 
in  1907.  Opposition  to  the  proposals  developed  in  many  quarters, 
and  the  Council  of  the  League  seized  upon  the  phraseology  of 
Article  14  of  the  Covenant  as  necessitating  their  rejection."  The 
Assembly  decided  that  the  basis  of  the  court's  jurisdiction  should 
be  an  agreement  between  the  parties  submitting  the  dispute,** 
but  it  included  in  the  final  statute  (Art.  36)  provision  for  an  op- 
tional clause  in  the  protocol  by  signing  which  states  may  declare 
that  they  "  recognize  as  compulsory,  ipso  facto  and  without  special 
agreement"  the  jurisdiction  of  the  court  as  outlined  by  the  Com- 
mittee of  Jurists.  This  declaration  may  be  made  "  unconditionally 
or  on  condition  of  reciprocity,"  or  "for  a  certain  time,"  and  it 
need  not  be  made  at  the  time  of  signing  the  protocol.  Such  a 
declaration  has  been  made  by  eighteen  states,  apparently  "on 
condition  of  reciprocity"  in  each  case.** 

The  court  may  also  have  "compulsory  jurisdiction"  conferred 
upon  it  by  treaty,  or  it  may  be  utilized  under  existing  treaties 
providing  for  compulsory  arbitration,  such  as  the  Danish-Italian 
treaty  of  190s.**    In  a  nxmiber  of  the  recent  treaties,  provision  has 

**  Article  14  of  the  Covenant  provides  that  **  the  Court  shall  be  competent  to  hear 
and  determine  any  dispute  of  an  international  character  which  the  parties  thereto  sub- 
mit to  U."  The  Coundi  also  relied  on  the  doubtful  use  of  the  word  ''arbitration"  in 
Articles  12,  13,  and  15.    See  DociTifENTS,  II,  p.  47. 

**  Professor  de  Lapradelle's  report  for  the  Committee  of  Jurists  states:  "There  is 
an  immutable  law,  in  the  evolution  of  legal  institutions,  which  shows  that  an  optional 
jurisdiction  has  always  sooner  or  later  been  followed  by  a  definite  compulsory  juris- 
diction."   PROCts-VERBAUX  OF  THE  Co&OdTXEE  OF  JURISTS,  p.  694. 

••  League  or  Nations,  Monthly  Sumicary,  November,  1921,  p.  159.  The  texts 
of  some  of  the  declarations  are  published  in  a  memorandum  by  the  Secretary-GeneraL 
League  of  Nations  Off.  Jour.,  October,  192 1,  pp.  808-809. 

**  99  British  and  Foreign  State  Papers,  1035. 
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been  made  for  the  obligatory  reference  of  disputes  to  the  coiirt. 
Thus  the  peace  treaties  with  Gennany,  Austria,  Hungary,  and 
Bulgaria  confer  on  the  new  court  jurisdiction  with  reference  to 
the  ports,  waterways,  and  railways  clauses  and  the  enforcement  of 
international  labor  conventions,  and  the  peace  treaties  with  Aus- 
tria, Hxmgary,  and  Bulgaria  give  it  jurisdiction  with  reference  to 
the  protection  of  racial,  religious,  and  linguistic  minorities.**^  This 
jurisdiction  is  obligatory  as  to  all  the  signatories  of  the  peace 
treaties.  The  special  treaties  for  the  protection  of  minorities,  con- 
cluded by  the  Principal  Allied  and  Associated  Powers  with  Czecho- 
slovakia, Greece,  Jugo-Slavia,  Poland,  and  Roumania,  and  by  the 
Principal  Allied  Powers  with  Armenia,  give  the  court  obligatory 
jurisdiction,^*  also,  and  may  become  the  basis  on  which  it  will 
build  extensively.  The  Convention  on  Liquors  in  Africa  (Art.  8), 
the  Convention  Revising  the  Berlin  Act  (Art.  12),  and  the  Anns 
Traffic  Convention  of  St.  Gennain  (Art.  34),  all  dated  10  September, 
^  I9i9>  refer  to  tribunals  of  arbitration  which  may  be  the  Permanent 

•^  Court  of  International  Justice.    The  statute  annexed  to  the  Con- 

|J[  vention  on  Freedom  of  Transit  (Art.  13)  and  the  statute  annexed 

to  the  Convention  on  Navigable  Waterways  (Art.  22),  both  of 
which  were  promulgated  by  the  Barcelona  Conference  on  Commu- 
nications and  Transit,  confer  obligatory  jurisdiction  on  the  court 
Altogether,  the  field  in  which  the  court  may  function  without  the 
special  ad  hoc  consent  of  the  defendant  may  be  very  large. 
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What  Will  the  New  Court  Have  to  Do 

Speculation  as  to  the  amount  of  business  which  will  come  before 
the  court  during  its  earlier  years  is,  however,  a  very  diBFerent 

"  Treaty  of  Versailles,  Arts.  336,  337,  386,  415-420,  423;  Treaty  of  St.  Germain, 
Arts.  69,  297,  298, 327, 360-365, 368;  Treaty  of  Trianon,  Arts.  60,  281,  282, 310, 343- 
348,  351;  Treaty  of  Neuilly,  Arts.  57,  225,  226,  277-282.  Corresponding  articles  are 
included  in  the  unratified  Treaty  of  Sevres,  Arts.  346,  402-407,  416.  Some  of  the 
articles  dealing  with  ports,  waterways,  and  railways,  refer  to  a  "tribunal  instituted 
by  the  League  of  Nations''  which  might  not  be  the  Permanent  Court  of  International 
Justice.  But  the  court  statute  provides  (Art.  37)  that  'Vhen  a  treaty  or  conven> 
tion  in  force  provides  for  the  reference  of  a  matter  to  a  tribunal  to  be  instituted  by  the 
League  of  Nations,  the  Court  will  be  such  tribunaL'' 

'^  The  Polish  Minority  Treaty  of  28  June,  19x9,  which  is  the  model  on  which  the 
others  were  drafted,  provides  (Art.  12): 

"  Poland  further  agrees  that  any  difference  of  opinion  as  to  questions  of  law  or  fact 
arising  out  of  these  Articles  between  the  Polish  Government  and  any  one  of  the  Prind- 
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matter.  When  the  Central  American  Court  of  Justice  was  inaug- 
urated, the  United  States  Commissioner  stated  that  "an  entire 
absence  of  business  for  the  court  would  be  the  highest  justifica- 
tion ^for  its  creation."  ^*  In  the  present  state  of  the  world,  perhaps 
few  persons  would  take  the  same  view  of  this  new  court.  Yet  it 
may  be  months,  or  even  years,  before  any  contested  cases  are 
brought  before  it.  When  the  United  States  Supreme  Court  first 
met  in  February,  1790,  it  had  no  business  to  transact  except  the 
reading  of  the  five  justices'  commissions  and  the  promulgation  of 
four  simple  rules  of  procedure;  it  met  again  in  August,  1790,  and 
again  in  February,  1791,  without  business  of  any  kind.  In  August, 
1791,  and  February,  1792,  three  motions  were  heard  and  one  was 
granted.  Not  imtil  August,  1792,  did  it  have  a  contested  case; 
and  the  first  important  case,  Chisholm  v.  Georgia,  did  not  arise 
imtil  February,  1793.*®  So,  also,  the  Permanent  Court  of  Arbitra- 
tion, organized  in  1900,  was  not  utilized  until  the  Pious  Fund  Case 
between  the  United  States  and  Mexico  was  referred  to  it  in  1902. 
Similarly,  the  new  Permanent  Court  of  International  Justice  may 
not  be  presented  with  a  crowded  docket  for  some  time  to  come. 

But  it  may  at  any  time  be  called  upon  to  give  an  advisory 
opinion  to  the  Assembly  or  Council  of  the  League.  So  many  ques- 
tions are  arising  before  these  bodies  that  some  such  activity  for 
the  court  seems  quite  probable.  If  the  court  had  been  in  existence, 
it  would  undoubtedly  have  been  used  in  the  dispute  between  Fin- 
land and  Sweden  concerning  the  Aaland  Islands.  Finland  main- 
tained that  the  dispute  arose  out  of  a  matter  which  by  international 
law  was  solely  within  her  domestic  jurisdiction.  The  Council 
foimd  it  necessary  to  set  up  a  special  commission  of  jurists  to  deal 
with  the  question,  declaring  that  it  "would  have  been  placed  .  .  . 
before  the  Pennanent  Court  of  International  Justice  for  its  advisory 

pal  Allied  and  Associated  Powers  or  any  other  Power,  a  Member  of  the  Council  of  the 
League  of  Nations,  shall  be  held  to  be  a  dispute  of  an  international  character  under 
Article  14  of  the  Covenant  of  the  League  of  Nations.  The  Polish  Government  hereby 
consents  that  any  such  dispute  shall,  if  the  other  party  thereto  demands,  be  referred 
to  the  Permanent  Court  of  International  Justice.  The  decision  of  the  Permanent 
Court  shall  be  final  and  shall  have  the  same  force  and  effect  as  an  award  under  Article 
13  of  the  Covenant." 

'*  William  I.  Buchanan,  in  United  States  Foseign  Relations  (1908),  p.  247. 

^  The  record  of  the  early  terms  of  the  United  States  Supreme  Court  is  in  2  Dall. 
(U.  S.),  399  ff- 
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opinion,  had  that  body  already  been  established."^  In  June, 
192 1,  when  the  Council  was  asked  to  pass  upon  the  competence  of 
the  courts  of  the  Free  City  of  Danzig  in  the  case  of  Puffd  v.  Deutsche 
Bauem  Bank,^^  the  assistance  of  the  court  might  have  been  sought, 
also.  And  the  second  Assembly  might  have  asked  for  the  opinion 
of  the  court  on  the  question  of  the  Assembly's  competence  to  revise 
the  Peace  Treaty  of  1904  between  Bolivia  and  Chile,  instead  of 
referring  the  question  to  a  special  jurists'  committee.**  These 
three  cases  indicate  a  possible  usefulness  for  the  court  in  the  task 
of  completing  the  organization  of  the  League,  as  well  as  in  the  func- 
tioning of  its  political  bodies. 
Though  numerous  legal  questions  are  continually  arising  in  con- 
4ll.<*  nection  with  the  execution  of  the  treaties  of  peace,  the  signatories 

^2  have  shown  a  disposition  to  effect  practical  arrangements  which 

tff^  obviate  the  necessity  for  court  interpretation  and  adjudication. 

But  it  will  doubtless  become  more  difficult  to  effect  such  arrange- 
ments as  the  control  of  the  AUied  Powers  diminishes,  and  as  time 
goes  on,  the  aid  of  the  court  may  be  sought  in  the  construction  of 
the  voluminous  treaties.  In  its  first  meetings,  the  agenda  of  the 
court  may  be  confined,  however,  to  the  election  of  a  president  and 
a  registrar;  to  the  preparation  of  a  list  determining  the  order  in 
which  the  deputy  judges  will  be  called  upon;  to  the  appointment 
of  special  "chambers"  or  divisions  for  smnmaiy  procedure,  for 
labor  questions,  and  for  questions  relating  to  transit  and  conmiu- 
nications;  and  to  the  promulgation  of  rules  of  procedure. 


c: 


t 


t 
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^  Procedure  in  the  New  Court 

^  When  a  case  comes  before  the  court,  at  least  nine  judges  must 

00  sit,  and  there  will  usually  be  eleven  or  more.     The  French  and 

*  English  languages  will  be  used,  and  the  court  may  at  the  request 

of  the  parties  authorize  the  use  of  some  other  language.**    The 

•»  League  op  Nations  Oft.  Jour.,  July-August,  1920,  p.  249. 

•*  League  or  Nations  Oft.  Jour.,  September,  19 21,  p.  669. 

**  Jour,  qf  the  Second  Assembly,  27  September,  192 1,  p.  218. 

*^  On  the  use  of  languages  in  the  Hague  tribunals,  see  Dennis,  "The  Orinoco  Steam- 
ship Company  Case,"  $  Am.  Jour,  of  Int.  L.  35,  59.  Cf,  also  Ralston,  Intesnahonal 
Arbitral  Law  and  Procedure,  §  280. 

The  French  and  English  texts  of  the  court  protocol  are  both  authentic;  this  pro- 
vision in  the  protocol  presumably  applies  also  to  the  Fzench  and  English  texts  of 
the  statute. 
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procedure,  so  far  as  it  is  prescribed  by  the  statute,  follows  in  broad 
outline  the  procedure  before  the  Hague  tribunals.  It  will  consist 
of  written  "cases,  and  counter-cases,  and  if  necessary  replies;"** 
and  an  oral  hearing  of  witnesses,  experts,  agents,  counsel,  and  ad- 
vocates." Service  of  notice  on  individuals  in  any  country  may  be 
effected  through  the  govenmient  of  that  country.  The  hearing 
will  be  opened  to  the  public  unless  the  court  decides  or  the  parties 
demand  that  it  be  private.  In  line  with  current  conceptions  of 
court  procedure  in  England  and  America,*^  it  is  left  to  the  court 
itself  to  promulgate  its  rules  of  pleading,  practice,  and  evidence. 
It  is  a  great  advantage  that  these  rules  may  be  laid  down  and 
known  in  advance;  the  ad  hoc  procedure  before  the  Hague  tribimals 
had  to  be  established  either  in  the  compromis  or  after  the  reference 
of  the  case,  with  the  frequent  result  pointed  out  by  Mr.  Dennis 
that "  when  the  parties  actually  face  one  another  across  the  coimsd- 
table  at  The  Hague,  everything  is  chaotic  so  far  as  procedure  is 
concerned."  ••  The  court  has  power  to  order  a  discovery.  It  may 
avail  itself  of  the  assistance  of  experts.  It  may  conduct  an  inquiry 
through  agents  of  its  own  selection;  when  it  is  considering  ques- 
tions concerning  labor  or  transit  and  communications,  "assessors" 
will  sit  with  the  judges,  but  without  power  to  vote.  The  decisions 
of  the  court  will  be  taken  by  a  majority  of  the  judges  sitting,  and 
a  judge  who  dissents  from  a  judgment  in  whole  or  in  part  may  de- 
liver a  separate  opinion.  Pending  a  final  decision,  the  court  may 
indicate  "provisional  measures  which  ought  to  be  taken  to  re- 
serve ••  the  respective  rights  of  either  party,"  though  this  would 

**  On  the  meaning  of  simflar  provisions  in  the  Hague  Convention,  see  Dennis, 
''The  Necessity  for  an  International  Code  of  Arbitral  Procedure/'  7  Am,  Jour,  of 
Int.  L.  285,  290;  Ralston,  Intesnahonal  Asbitral  Law  and  Procedure,  §  273. 

**  The  provision  for  hearing  witnesses  was  not  explicit  in  the  Hague  Convention. 

"  See  Hudson, "  The  Proposed  Control  of  Procedure  by  Rules  of  Court  in  Missouri," 
13  Law  Series,  Missouri  Bull.  5. 

M  Dennis,  "The  Necessity  for  an  International  Code  of  Arbitral  Procedure," 
7  Am.  Jour,  of  Int.  L.  285,  292. 

••  This  word  was  "preserve"  in  the  original  draft  of  the  Committee  of  Jurists  — 
see  the  Proc^s-verbaux,  p.  681 ;  and  in  the  sub-conmiittee's  report  to  the  third  commit- 
tee of  the  First  Assembly — see  Records  of  the  First  Assembly,  Meetings  of  Com- 
mittees, I,  p.  545.  Nor  was  a  change  in  wording  discussed  when  the  article  was  adopted 
by  the  third  committee.  Ibid,,  p.  307.  So  that  the  change  in  the  third  oonmiittee's 
report  to  the  First  Assembly  may  have  originated  in  a  typographical  slip.  Ibid,, 
p.  576.  This  conclusion  is  fortified  by  the  fact  that  the  word  was  "preserve"  in  the 
Biyan  treaties,  from  which  the  provision  is  taken.  See  the  Treaty  between  the  United 
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seem  to  stop  short  of  power  to  issue  an  interim  injunction.^®  The 
provision  for  default  judgments  against  states  which  fail  to  appear 
or  defend,  will  hardly  be  invoked  except  in  the  instances  of  obliga- 
tory jurisdiction. 

The  statute  fails  to  make  any  provision  for  the  enforcement  of 
either  interim  or  final  judgments,  and  the  only  '^ sanctions"  behind 
the  court  are  those  contained  in  the  Covenant;  ^^  and  if  any  state 
should  fail  to  abide  by  a  decision,  it  will  be  for  the  Council  of  the 
League  to  "propose  what  steps  should  be  taken  to  give  effect 
thereto."  Like  the  Supreme  Court  of  the  United  States,  the  Per- 
manent Court  of  International  Justice  may  depend  for  its  au- 
thority in  the  last  analysis  upon  the  political  bodies  with  which  it 
is  affiliated.  ' 


International  Justice  According  to  Law 

^^  The  task  of  creating  machinery  for  dealing  with  disputes  with 

•^  which  the  world  has  been  so  occupied  now  for  a  generation  seems 

to  have  been  performed,  for  the  time  being.  The  existing  machinery 
now  seems  fairly  adequate.  For  disputes  of  a  juridical  nature,  we 
have,  in  addition  to  the  special  arbitral  tribimals  which  states  may 
set  up  as  occasion  arises,  the  Permanent  Court  of  Arbitration  with 
its  achievement  of  successful  functioning  in  seventeen  instances,  and 
the  Pennanent  Court  of  International  Justice  with  its  permanent, 
professional  judges,  paid  adequate  salaries,^^  ready  to  devote 
"  their  entire  time  to  the  trial  and  decision  of  international  causes 
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0g_  States  and  Sweden  of  13  October,  1914, 38  Stat,  at  L.,  1872;  Records  of  the  First 

Assembly,  Meetings  of  Committees,  I,  p.  368;  Proc&s-verbaux  of  the  CoiaariEE 
8p  of  JxnusTS,  p.  735.    The  French  text  of  the  statute  reads:  **mesures  amserwUokes  du 

''^  droit  de  chacun  doivetU  Hre  prises  d  Uire  provisoire" 

''^  Interlocutory  decrees  were  issued  by  the  Central  American  Court  of  Justice. 
See  2  Am.  Jour,  of  Int.  L.  838. 

^  It  has  been  generally  admitted  that  a  decision  of  the  court  is  an  ''award"  which 
the  members  of  the  League  agree  in  Article  13  of  the  Covenant  to  "carry  out  in  full 
good  faith."  See  Records  of  the  Assembly,  Plenary  Meetings,  p.  491 .  The  Minority 
treaties  expressly  provide  that  the  decisions  of  the  court  "shall  have  the  same  force 
and  effect  as  an  award  under  Article  13  of  the  Covenant."  See  Treaty  of  St.  Ger- 
main, Art.  69.  The  Second  Assembly  has  promulgated  an  amendment  to  the  Cove- 
nant which  if  adopted  will  leave  no  doubt  on  this  point.  See  League  of  Nations, 
Off.  Jour.,  October,  192 1,  Supp.,  p.  13. 

n  Salaries  and  other  court  expenses  are  to  be  borne  by  the  League  of  Nations. 
Costs  of  litigation  are  to  be  borne  by  the  parties. 


^^A 
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by  judicial  methods  and  under  a  sense  of  judicial  responsibility."^ 
For  disputes  of  a  political  nature,  fifty-one  peoples  have  agreed  to 
have  resort  to  the  Council  or  Assembly  of  the  League  of  Nations 
before  going  to  war.^*  Machinery  itself  is  important.  If  there  is 
such  a  thing  in  political  science  as  a  useful  invention  —  the  estab- 
lishment of  the  United  States  Supreme  Court  and  the  rdle  played 
by  Lord  Durham's  report  in  the  development  of  the  British  Em- 
pire encourage  the  belief  that  political  science  is  not  imlike  physical 
science  in  this  respect  —  the  builders  of  the  new  court  would  seem 
to  have  made  a  valuable  contribution  to  the  integration  of  inter- 
national society. 

But  machinery  and  the  intelligent  use  of  it  will  not  insure  the 
world  against  departures  from  justice  according  to  law.  The  will 
for  peaceful  adjustment  is  needed,  and  its  creation  depends  upon 
the  deeper  mainsprings  of  national  life. 

Manley  O.  Hudson. 

Thb  Haxvabd  Law  S<sool. 


(APPENDIX) 

Staiule  of  the  Permanent  Court  of  InlemaHanal  Justice  '^ 

Article  i.  A  Permanent  Court  of  International  Justice  is  hereby 
established,  in  accordance  with  Article  14  of  the  Covenant  of  the  League 
of  Nations.  This  Court  shall  be  in  addition  to  the  Court  of  Arbitration 
organised  by  the  Conventions  of  The  Hague  of  1899  and  1907,  and  to 
the  special  Tribunals  of  Arbitration  to  which  States  are  always  at  lib- 
erty to  submit  their  disputes  for  settlement. 

CHAPTER  I 

Organisation  of  the  Court 

Art.  2.  The  Permanent  Court  of  International  Justice*  shall  be 
composed  of  a  body  of  independent  judges,  elected  regardless  of  their 

^  See  Secretary  Root's  Instructions  to  the  American  Delegates  to  The  Hague  Con- 
ference of  1907,  2  Scott,  Hague  Conferences,  p.  191. 

^*  The  Treaty  of  Washington  of  13  December,  192 1,  contains  an  additional  pro- 
vision for  conferences  to  consider  disputes  as  to  the  Pacific  insular  possessions  of  the 
signatories. 

^  This  English  text  is  reprinted  from  Records  of  the  First  Assembly,  Plenary 
Meetings,  p.  468.    The  French  text  is  also  authentic. 
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nationality  from  amongst  persons  of  high  moral  character,  who  possess 
the  qualifications  required  in  their  respective  countries  for  appointment 
to  the  highest  judicial  offices,  or  are  jurisconsults  of  recognised  com- 
petence in  international  law. 

Art.  3.  The  Court  shall  consist  of  fifteen  members:  eleven  judges 
and  four  deputy-judges.  The  number  of  judges  and  deputy-judges 
may  hereafter  be  increased  by  the  Assembly,  upon  the  proposal  of  the 
Council  of  the  League  of  Nations,  to  a  total  of  fifteen  judges  and  six 
deputy-judges. 

Akt.  4.  The  members  of  the  Court  shall  be  elected  by  the  Assembly 
and  by  the  Council  from  a  list  of  persons  nominated  by  the  national  groups 
in  the  Court  of  Arbitration,  in  accordance  with  the  following  provisions. 
jff^  In  the  case  of  members  of  the  League  of  Nations  not  represented 

^  ^  in  the  Permanent  Court  of  Arbitration,  the  lists  of  candidates  shall  be 

•«•  ^  drawn  up  by  national  groups  appointed  for  this  purpose  by  their  Govern- 

ments under  the  same  conditions  as  those  prescribed  for  members  of 
the  Permanent  Court  of  Arbitration  by  Article  44  of  the  Convention  of 
^^  The  Hague  of  1907  for  the  pacific  settlement  of  international  disputes. 

iv^  Art.  5.  At  least  three  months  before  the  date  of  the  election,  the 

Secretary-General  of  the  League  of  Nations  shall  address  a  written 
request  to  the  members  of  the  Court  of  Arbitration  belonging  to  the 
States  mentioned  in  the  Annex  to  the  Covenant  or  to  the  States  which 
join  the  League  subsequently,  and  to  the  persons  appointed  under 
paragraph  2  of  Article  4,  inviting  them  to  imdertake,  within  a  given 
time,  by  national  groups,  the  nomination  of  persons  in  a  position  to 
j^  accept  the  duties  of  a  member  of  the  Court. 

JU  No  group  may  nominate  more  than  four  persons,  not  more  than  two 

C  of  whom  shall  be  of  their  own  nationality.    In  no  case  must  the  number 

of  candidates  nominated  be  more  than  double  the  number  of  seats  to 
be  filled. 

Art*  6.  Before  making  these  nominations^  each  national  group  is 
recommended  to  consult  its  Highest  Court  of  Justice,  its  Legal  Faculties 
and  Schools  of  Law,  and  its  National  Academies  and  national  sections 
of  International  Academies  devoted  to  the  study  of  Law. 

Akt.  7.  The  Secretary-General  of  the  League  of  Nations  shall  pre- 
pare a  list  in  alphabetical  order  of  all  the  persons  thus  nominated.  Save 
as  provided  in  Article  12,  paragraph  2,  these  shall  be  the  only  persons 
eligible  for  appointment. 

The  Secretary-General  shall  submit  this  list  to  the  Assembly  and 
to  the  Council. 

Art.  8*  The  Assembly  and  the  Council  shall  proceed  independently 
of  one  another  to  elect,  firstly  the  judges,  then  the  deputy-judges. 
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Akt.  9.  At  every  election,  the  electors  shall  bear  in  mind  that  not 
only  should  all  the  persons  appointed  as  members  of  the  Court  possess 
the  qualifications  reqtiired,  but  the  whole  body  also  should  represent  the 
main  forms  of  civilisation  and  the  principal  legal  systems  of  the  world. 

Akt.  10.  Those  candidates  who  obtain  an  absolute  majority  of  votes 
in  the  Assembly  and  in  the  Council  shall  be  considered  as  elected. 

In  the  event  of  more  than  one  national  of  the  same  Member  of  the 
League  being  elected  by  the  votes  of  both  the  Assembly  and  the  Coun- 
dlj  the  eldest  of  these  only  shall  be  considered  as  elected. 

Art.  II.  If,  after  the  first  meeting  held  for  the  purpose  of  the  elec- 
tion one  or  more  seats  remain  to  be  filled,  a  second  and,  if  necessary,  a 
third  meeting  shall  take  place. 

Akt.  12.  If,  after  the  third  meeting,  one  or  more  seats  still  remain 
unfilled,  a  joint  conference  consisting  of  six  members,  three  appointed 
by  the  Assembly  and  three  by  the  Coimdl,  may  be  formed,  at  any  time, 
at  the  request  of  either  the  Assembly  or  the  Council,  for  the  purpose 
of  choosing  one  name  for  each  seat  still  vacant,  to  submit  to  the  Assembly 
and  the  Council  for  their  respective  acceptance. 

If  the  Conference  is  unanimously  agreed  upon  any  person  who  fulfils 
the  required  conditions,  he  may  be  included  in  its  list,  even  though  he 
was  not  included  in  the  list  of  nominations  referred  to  in  Articles  4  and  5. 

If  the  joint  Conference  is  satisfied  that  it  will  not  be  successful  in  pro- 
curing an  election,  those  members  of  the  Cotut  who  have  already  been 
appointed  shall,  within  a  period  to  be  fixed  by  the  Coimdl,  proceed  to 
fill  the  vacant  seats  by  selection  from  amongst  those  candidates  who  have 
obtained  votes  either  in  the  Assembly  or  in  the  Council. 

In  the  event  of  an  equality  of  votes  amongst  the  judges,  the  eldest 
judge  shall  have  a  casting  vote. 

Art.  13.    The  members  of  the  Court  shall  be  elected  for  nine  years. 

They  may  be  re-elected. 

They  shall  continue  to  discharge  their  duties  until  their  places  have 
been  filled.  Though  replaced,  they  shall  finish  any  cases  which  they 
may  have  begun. 

Akt.  14.  Vacancies  which  may  occur  shall  be  filled  by  the  same 
method  as  that  laid  down  for  the  first  election.  A  member  of  the  Coiut 
elected  to  replace  a  member  whose  period  of  appointment  had  not  expired 
will  hold  the  appointment  for  the  remainder  of  his  predecessor's  term. 

AsT.  15.  Deputy-judges  shall  be  called  upon  to  sit  in  the  order  laid 
down  in  a  list 

This  list  shall  be  prepared  by  the  Court  and  shall  have  regard  firstly 
to  priority  of  election  and  secondly  to  age. 

AsT.  16.  The  ordinary  members  of  the  Court  may  not  exercise  any 
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political  or  administrative  function.  This  provision  does  not  apply  to 
the  deputy-judges  except  when  performing  their  duties  on  the  Court 
Any  doubt  on  this  point  is  settled  by  the  decision  of  the  Court 
Art.  17.  No  member  of  the  Court  can  act  as  agent,  counsel  or  advo- 
cate in  any  case  of  an  international  nature.  This  provision  only  applies 
to  the  deputy-judges  as  r^ards  cases  in  which  they  are  called  upon  to 
exercise  their  functions  on  the  Court 

No  member  may  participate  in  the  decision  of  any  case  in  which  he 
has  previously  taken  an  active  part,  as  agent,  counsel  or  advocate  for 
one  of  the  contesting  parties,  or  as  a  member  of  a  national  or  inter- 
national Court,  or  of  a  Commission  of  enquiry,  or  in  any  other  capacity. 
Any  doubt  on  this  point  b  settled  by  the  decision  of  the  Court 
Art.  i8.  A  member  of  the  Court  cannot  be  dismissed  unless,  in  the 
•m^  unanimous  opinion  of  the  other  members,  he  has  ceased  to  fulfil  the 

2  ^  required  conditions. 

Formal  notification  thereof  shall  be  made  to  the  Secretary-General 
of  the  League  of  Nations,  by  the  Registrar. 
"^^  This  notification  makes  the  place  vacant. 

Km  Art.  19.  The  members  of  the  Court,  when  engaged  on  the  business 

1^^  of  the  Court,  shall  enjoy  diplomatic  privities  and  immunities. 

VC  Art.  2o*    Every  member  of  the  Court  shall,  before  taking  up  his 

duties,  make  a  solemn  declaration  in  open  Court  that  he  will  ezerdse 
his  powers  impartially  and  conscientiously. 

Art.  21.  Hie  Court  shall  elect  its  President  and  Vice-President  for 
three  years;  they  may  be  re-elected. 
It  shall  appoint  its  Registrar. 
'^  The  duties  of  Registrar  of  the  Court  shall  not  be  deemed  incompatible 

■^  with  those  of  Secretary-General  of  the  Permanent  Court  of  Arbitration. 

Art.  22.  The  seat  of  the  Court  shall  be  established  at  the  Hague. 
ti  The  President  and  Registrar  shall  reside  at  the  seat  of  the  Court 

{2  Art.  23.  A  session  of  the  Court  shall  be  held  every  year. 

'^  Unless  otherwise  provided  by  rules  of  Court,  this  session  shall  begin 

on  the  15th  of  June,  and  shall  continue  for  so  long  as  may  be  deemed 
necessary  to  finish  the  cases  on  the  list 

The  President  may  smnmon  an  extraordinary  session  of  the  Court 
whenever  necessary. 

Art.  24.  If,  for  some  special  reason,  a  member  of  the  Court  con- 
siders that  he  should  not  take  part  in  the  decision  of  a  particular  case, 
he  shall  so  inform  the  President 

If  the  President  considers  that  for  some  special  reason  one  of  the 
members  of  the  Court  should  not  sit  on  a  particular  case,  he  shall  give 
him  notice  accordingly. 
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If  in  any  such  case  the  member  of  the  Court  and  the  President 
disagree,  the  matter  shall  be  settled  by  the  decision  of  the  Coiu-t. 

AsT.  25.  The  full  Court  shall  sit  except  when  it  is  expressly  pro- 
vided otherwise. 

If  eleven  judges  cannot  be  present,  the  number  shall  be  made  up  by 
calling  on  deputy-judges  to  sit. 

If  however,  eleven  judges  are  not  available,  a  quorum  of  nine  judges 
shall  suffice  to  constitute  the  Court. 

AsT.  26.  Labour  cases,  particularly  cases  referred  to  in  Part  XIII 
(Labour)  of  the  Treaty  of  Versailles  and  the  corresponding  portions  of  the 
other  Treaties  of  Peace,  shall  be  heard  and  determined  hy  the  Court 
under  the  following  conditions: 

The  Court  will  appoint  every  three  years  a  special  chamber  of  five 
judges,  selected  so  far  as  possible  with  due  regard  to  the  provisions  of 
Article  9.  In  addition,  two  judges  shall  be  selected  for  the  purpose  of 
replacing  a  judge  who  finds  it  impossible  to  sit.  If  the  parties  so  demand, 
cases  will  be  heard  and  determined  by  this  chamber.  In  the  absence 
of  any  such  demand,  the  court  will  sit  with  the  number  of  judges  pro- 
vided for  in  Article  25.  On  all  occasions  the  judges  will  be  assisted  by 
four  technical  assessors  sitting  with  them,  but  without  the  right  to  vote, 
and  chosen  with  a  view  to  ensiuing  a  just  representation  of  the  competing 
interests. 

If  there  is  a  national  of  one  only  of  the  parties  sitting  as  a  judge  in  the 
chamber  referred  to  in  the  preceding  paragraph,  the  President  will 
invite  one  of  the  other  judges  to  retire  in  favour  of  a  judge  chosen  by  the 
other  party  in  accordance  with  Article  31. 

The  technical  assessors  shall  be  chosen  for  each  particular  case  in 
accordance  with  rules  of  procedure  under  Article  30  from  a  list  of  "Asses- 
sors for  Labour  cases"  composed  of  two  persons  nominated  by  each 
Member  of  the  League  of  Nations  and  an  equivalent  niunber  nominated 
by  the  Governing  Body  of  the  Labour  Office.  The  Governing  Body 
will  nominate,  as  to  one-half,  representatives  of  the  workers,  and  as  to 
one-half,  representatives  of  employers  from  the  list  referred  to  in  Article 
412  of  the  Treaty  of  Versailles  and  the  corresponding  Articles  of  the 
other  Treaties  of  Peace. 

In  Labour  cases  the  International  Labour  Office  shall  be  at  liberty  to 
ftunish  the  Court  with  all  relevant  information,  and  for  this  purpose 
the  Director  of  that  Office  shaU  receive  copies  of  all  the  written  pro- 
ceedings. 

Art.  27.  Cases  relating  to  transit  and  communications,  particularly 
cases  referred  to  in  Part  XII  (Ports,  Waterways  and  Railways)  of  the 
Treaty  of  Versailles  and  the  corresponding  portions  of  the  other  Treaties 
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of  Peace  shall  be  heard  and  determined  by  the  Court  under  the  following 
conditions: 

The  Court  will  appoint  every  three  years  a  special  chamber  of  five 
judges,  selected  so  far  as  possible  with  due  regard  to  the  provisions  of 
Article  9.  In  addition,  two  judges  shall  be  selected  for  the  purpose  of 
replacing  a  judge  who  finds  it  impossible  to  sit.  If  the  parties  so  de- 
mand, cases  will  be  heard  and  determined  by  this  chamber.  In  the 
absence  of  any  such  demand,  the  Cotut  will  sit  with  the  number  of 
judges  provided  for  in  Article  25.  When  desired  by  the  parties  or  de- 
cided by  the  Court,  the  judges  will  be  assisted  by  four  technical  asses- 
sors sitting  with  them,  but  without  the  right  to  vote. 

If  there  is  a  national  of  one  only  of  the  parties  sitting  as  a  judge  in 
the  chamber  referred  to  in  the  preceding  paragraph,  the  President  will 
,j/[^  invite  one  of  the  other  judges  to  retire  in  favor  of  a  judge  chosen  by  the 

^  ^  other  party  in  accordance  with  Article  31. 

The  technical  assessors  shall  be  chosen  for  each  particular  case  in 
accordance  with  rules  of  procedure  under  Article  30  from  a  list  of  "  Asses- 
sors for  Transit  and  Communications  cases''  composed  of  two  persons 
411^  nominated  by  each  member  of  the  League  of  Nations. 

1^^  Art.  28.  The  special  chambers  provided  for  in  Articles  26  and  27 

H^  may,  with  the  consent  of  the  parties  to  the  dispute,  sit  elsewhere  than 

at  the  Hague. 
wr  Art.  29.  With  a  view  to  the  speedy  dispatch  of  business,  the  Court 

_^  shall  form  annually  a  chamber  composed  of  three  judges  who,  at  the 

request  of  the  contesting  parties,  may  hear  and  determine  cases  by 
sunmiary  procedure. 
•^  Art.  30.  The  Court  shall  frame  rules  for  r^ulating  its  procedure. 

•*g!  In  particular,  it  shall  lay  down  rules  for  summary  procedure. 

^  Art.  31.  Judges  of  the  nationality  of  each  contesting  party  shall 

mg^  retain  their  right  to  sit  in  the  case  before  the  Court 

00  If  the  Court  includes  upon  the  Bench  a  judge  of  the  nationality  of 

,^  one  of  the  parties  only,  the  other  party  may  select  from  among  the 

*  ^  deputy-judges  a  judge  of  its  nationality,  if  there  be  one.   If  there  should 

not  be  one,  the  party  may  choose  a  judge,  preferably  from  among  those 
persons  who  have  been  nominated  as  candidates  as  provided  in  Articles 
4  and  5. 

If  the  Court  includes  upon  the  Bench  no  judge  of  the  nationality  of 
the  contesting  parties,  each  of  these  may  proceed  to  select  or  choose  a 
judge  as  provided  in  the  preceding  paragraph. 

Should  there  be  several  parties  in  the  same  interest,  they  shall,  for 
the  piupose  of  the  preceding  provisions,  be  reckoned  as  one  party  only. 
Any  doubt  upon  this  point  is  settied  by  the  decision  of  the  Court. 
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fudges  selected  or  chosen  as  laid  down  in  paragraphs  2  and  3  of  this 
Article  shall  fulfil  the  conditions  required  by  Articles  2, 16, 17,  20,  24  of 
this  Statute.  They  shall  take  part  in  the  decision  on  an  equal  footing 
with  their  colleagues. 

A&T.  32.  The  judges  shall  receive  an  annual  indemnity  to  be  deter- 
mined by  the  Assembly  of  the  League  of  Nations  upon  the  proposal  of 
the  Coimcil.  This  indemnity  must  not  be  decreased  during  the  period 
of  a  judge's  appointment. 

The  President  shall  receive  a  special  grant  for  his  period  of  office,  to 
be  fixed  in  the  same  way. 

The  Vice-President,  judges  and  deputy-judges,  shall  receive  a  grant 
for  the  actual  performance  of  their  duties,  to  be  fixed  in  the  same  way. 

Travelling  expenses  incurred  in  the  performance  of  their  duties  shall 
be  refunded  to  judges  and  deputy-judges  who  do  not  peside  at  the  seat 
of  the  Court. 

Grants  due  to  judges  selected  or  chosen  as  provided  in  Article  31 
shall  be  determined  in  the  same  way. 

The  salary  of  the  Registrar  shall  be  decided  by  the  Council  upon  the 
proposal  of  the  Court. 

The  Assembly  of  the  league  of  Nations  shall  lay  down,  on  the  pro- 
posal of  the  Council,  a  special  regulation  fixing  the  conditions  under 
which  retiring  pensions  may  be  given  to  the  personnel  of  the  Court. 

Art.  33.  The  expenses  of  the  Court  shall  be  borne  by  the  League 
of  Nations,  in  such  a  manner  as  shall  be  dedded  by  the  Assembly  upon 
the  proposal  of  the  CoundL 

CHAPTER  II 

Competence  of  the  Court 

Art.  34.  Only  States  or  Members  of  the  League  of  Nations  can  be 
parties  in  cases  before  the  Court. 

Art.  35.  The  Court  shall  be  open  to  the  Members  of  the  League 
and  also  to  States  mentioned  in  the  Annex  to  the  Covenant. 

The  conditions  under  which  the  Court  shall  be  open  to  other  States 
shall,  subject  to  the  special  provisions  contained  in  treaties  in  force, 
be  laid  down  by  the  Council,  but  in  no  case  shall  such  provisions  place 
the  parties  in  a  position  of  inequality  before  the  Court. 

When  a  State  which  is  not  a  Member  of  the  League  of  Nations  is  a 
party  to  a  dispute,  the  Court  will  fix  the  amount  which  that  party  is 
to  contribute  towards  the  expenses  of  the  Court. 

Art.  36.  The  jurisdiction  of  the  Court  comprises  all  cases  which  the 
parties  refer  to  it  and  all  matters  specially  provided  for  in  Treaties  and 
Conventions  in  force. 
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The  Members  of  the  League  of  Nations  and  the  States  mentioned 
in  the  Annex  to  the  Covenant  may,  either  when  signing  or  ratifying  the 
protocol  to  which  the  present  Statute  is  adjoined,  or  at  a  later  moment, 
declare  that  they  recognise  as  compulsory,  ipso  facto  and  without  special 
agreement,  in  relation  to  any  other  Member  or  State  accepting  the  same 
obligation,  the  jiuisdiction  of  the  Court  in  all  or  any  of  the  classes  of 
l^al  disputes  concerning: 

(a)  The  interpretation  of  a  Treaty; 

(b)  Any  question  of  International  Law; 

(c)  The  existence  of  any  fact  which,  if  established,  would  constitute 
a  breach  of  an  international  obligation; 

{d)  The  nature  or  extent  of  the  reparation  to  be  made  for  the  breach 
of  an  international  obligation. 

The  declaration  referred  to  above  may  be  made  unconditionally  or 
on  condition  of  reciprocity  on  the  part  of  several  or  certain  Members 
or  States,  or  for  a  certain  time. 

In  the  event  of  a  dispute  as  to  whether  the  Court  has  jurisdiction, 
the  matter  shall  be  settled  by  the  decision  of  the  Court. 

Art.  37.  When  a  treaty  or  convention  in  force  provides  for  the 
reference  of  a  matter  to  a  tribunal  to  be  instituted  by  the  League  of 
Nations,  the  Court  will  be  such  tribunaL 

Art.  38.    The  Court  shall  apply: 

1.  International  conventions,  whether  general  or  particular,  estab- 
lishing rules  expressly  recognised  by  the  contesting  States; 

2.  International  custom,  as  evidence  of  a  general  practice  accepted 
as  law; 

(f*  3.  The  general  principles  of  law  recognised  by  civilised  nations; 

S4.  Subject  to  the  provisions  of  Article  59,  judicial  decisions  and  the 
teachings  of  the  most  highly  qualified  publicists  of  the  various  nations, 
tm  as  subsidiary  means  for  the  determination  of  rules  of  law. 

S0  This  provision  shall  not  prejudice  the  power  of  the  Court  to  dedde  a 

'^  case  ex  aequo  et  bonOy  if  the  parties  agree  thereto. 

CHAPTER  ra 

Procedure 

Art.  39.  The  official  languages  of  the  Court  shall  be  French  and 
English.  If  the  parties  agree  that  the  case  shall  be  conducted  in  French, 
the  judgment  will  be  delivered  in  French.  If  the  parties  agree  that  the 
case  shall  be  conducted  nn  English,  the  judgment  will  be  delivered  in 
English. 

In  the  absence  of  an  agreement  as  to  which  language  shall  be  employed, 
each  party  may,  in  the  pleadings,  use  the  language  which  it  prefers; 
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the  decision  of  the  Court  will  be  given  in  French  and  English.  In  this 
case  the  Court  will  at  the  same  time  determine  which  of  the  two  texts 
shall  be  considered  as  authoritative. 

The  Court  may,  at  the  request  of  the  parties,  authorise  a  language 
other  than  French  or  English  to  be  used. 

Art.  40.  Cases  are  brought  before  the  Court,  as  the  case  may  be, 
either  by  the  notification  of  the  special  agreement,  or  by  a  written  appli* 
cation  addressed  to  the  Registrar.  In  either  case  the  subject  of  the 
dispute  and  the  contesting  parties  must  be  indicated. 

The  Registrar  shall  forthwith  commimicate  the  application  to  all 
concerned. 

He  shall  also  notify  the  Members  of  the  League  of  Nations  through 
the  Secretary-General. 

Art.  41.  The  Court  shall  have  the  power  to  indicate,  if  it  considers 
that  circumstances  so  reqidre,  any  provisional  measures  which  ought 
to  be  taken  to  reserve  the  respective  rights  of  either  party. 

Pending  the  final  decision,  notice  of  the  measures  suggested  shall 
forthwith  be  given  to  the  parties  and  the  Coimdl. 

Art.  42.    The  parties  shall  be  represented  by  agents. 

They  may  have  the  assistance  of  counsel  or  advocates  before  the 
Court. 

Art.  43.    The  procedure  shall  consist  of  two  parts:  written  and  oral. 

The  written  proceedings  shall  consist  of  the  communication  to  the 
judges  and  to  the  parties  of  cases,  counter-cases  and,  if  necessary,  re- 
plies; also  all  papers  and  docimients  in  support. 

These  commimications  shall  be  made  through  the  Registrar,  in  the 
order  and  within  the  time  fixed  by  the  Court. 

A  certified  copy  of  every  docimient  produced  by  one  party  shall  be 
commxmicated  to  the  other  party. 

The  oral  proceedings  shall  consist  of  the  hearing  by  the  Court  of 
witnesses,  experts,  agents,  coimsel  and  advocates. 

Art.  44.  For  the  service  of  all  notices  upon  persons  other  than  the 
agents,  coimsel  and  advocates,  the  Court  shall  apply  direct  to  the  Govern- 
ment of  the  State  upon  whose  territory  the  notice  has  to  be  served. 

The  same  provision  shall  apply  whenever  steps  are  to  be  taken  to 
procure  evidence  on  the  spot. 

Art.  45.  The  hearing  shall  be  under  the  control  of  the  President 
or,  in  his  absence,  of  the  Vice-President;  if  both  are  absent,  the  senior 
judge  shall  preside. 

Art.  46.  The  hearing  in  Court  shall  be  public,  unless  the  Court 
shall  decide  otherwise,  or  unless  the  parties  demand  that  the  public  be 
not  admitted. 
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Art.  47.  Minutes  shall  be  made  at  each  hearing,  and  signed  by  the 
Registrar  and  the  President. 

These  minutes  shall  be  the  only  authentic  record. 

Art.  48.  The  Court  shall  nuJsie  orders  for  the  conduct  of  the  case, 
shall  decide  the  form  and  time  in  which  each  party  must  conclude  its 
arguments,  and  make  all  arrangements  connected  with  the  taking  of 
evidence. 

Art.  49.  The  Court  may,  even  before  the  hearing  begins,  call  upon 
the  agents  to  produce  any  document,  or  to  supply  any  e3q>lanations. 
Formal  note  shall  be  taken  of  any  refusal. 

Art.  50.  The  Court  may,  at  any  time,  entrust  any  individual,  body» 
bureau,  commission  or  other  organisation  that  it  may  select,  with  the 
task  of  carrying  out  an  enquiry  or  giving  an  expert  opinion. 

Art.  51.  During  the  hearing,  any  relevant  questions  are  to  be  put 
to  the  witnesses  and  experts  under  the  conditions  laid  down  by  the  Court 
in  the  ndes  of  procedure  referred  to  in  Article  30. 

Art.  53.  After  the  Court  has  received  the  proof s  and  evidence  within 
the  time  specified  for  the  purpose,  it  may  refuse  to  accept  any  further 
oral  or  written  evidence  that  one  party  may  desire  to  present  unless  the 
^^  other  side  consents. 

'C  Art.  53.  Whenever  one  of  the  parties  shall  not  appear  before  the 

^  Court,  or  shall  fail  to  defend  his  case,  the  other  party  may  call  upon 

|««  the  Court  to  decide  in  favour  of  his  claim. 

The  Court  must,  before  doing  so,  satisfy  itself,  not  only  that  it  has 
jurisdiction  in  accordance  with  Articles  36  and  37,  but  also  that  the 
claim  is  well  founded  in  fact  and  law. 
f*  Art.  54.  When,  subject  to  the  control  of  the  Court,  the  agents, 

S  advocates  and  counsel  have  completed  their  presentation  of  the  case, 

the  President  shall  declare  the  hearing  closed. 
tm  The  Court  shall  withdraw  to  consider  the  judgment. 

tiBS  The  deliberations  of  the  Court  shall  take  place  in  private  and  remain 

•^  secret. 

Art.  55.  All  questions  shall  be  decided  by  a  majority  of  the  judges 
present  at  the  hearing. 

In  the  event  of  an  equality  of  votes,  the  President  or  his  deputy  shall 
have  a  casting  vote. 
Art.  56.  The  judgment  shall  state  the  reasons  on  which  it  is  based. 
It  shall  contain  the  names  of  the  judges  who  have  taken  part  in  the 
decision. 

Art.  57.  If  the  judgment  does  not  represent  in  whole  or  in  part  the 
imanimous  opinion  of  the  judges,  dissenting  judges  are  entitled  to  de- 
liver a  separate  opinion. 
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Art.  58.  The  judgment  shall  be  signed  by  the  President  and  by  the 
R^istrar.  It  shall  be  read  in  open  Court,  due  notice  having  been  given 
to  the  agents. 

Art.  59.  The  decision  of  the  Court  has  no  binding  force  except 
between  the  parties  and  in  respect  of  that  particular  case. 

Art.  60.  The  judgment  is  final  and  without  appeal.  In  the  event 
of  dispute  as  to  the  meaning  or  scope  of  the  judgment,  the  Court  shall 
construe  it  upon  the  request  of  any  party. 

Art.  61.  An  application  for  revision  of  a  judgment  can  be  made 
only  when  it  is  based  upon  the  discovery  of  some  fact  of  such  a  nature 
as  to  be  a  decisive  factor,  which  fact  was,  when  the  judgment  was  given, 
imkncwn  to  the  Coiurt  and  also  to  the  party  claiming  revision,  always 
provided  that  such  ignorance  was  not  due  to  negligence. 

The  proceedings  for  revision  will  be  opened  by  a  judgment  of  the 
Court  expressly  recording  the  existence  of  the  new  fact,  recognising 
that  it  has  such  a  character  as  to  lay  the  case  open  to  revision,  and 
declaring  the  application  admissible  on  this  groimd. 

The  Court  may  require  previous  compliance  with  the  terms  of  the 
judgment  before  it  admits  proceedings  in  revision.  - 

The  application  for  revision  must  be  made  at  latest  within  six  months 
of  the  discovery  of  the  new  fact. 

No  application  for  revision  may  be  made  after  the  lapse  of  ten  years 
from  the  date  of  the  sentence. 

Art.  62.  Should  a  State  consider  that  it  has  an  interest  of  a  legal 
nature  which  may  be  affected  by  the  decision  in  the  case,  it  may  submit 
a  request  to  the  Court  to  be  permitted  to  intervene  as  a  third  party. 
It  will  be  for  the  Court  to  decide  upon  this  request. 

Art.  63.  Whenever  the  construction  of  a  convention  to  which  States 
other  than  those  concerned  in  the  case  are  parties  is  in  question  the 
Registrar  shall  notify  all  such  States  forthwith. 

Every  State  so  notified  has  the  right  to  intervene  in  the  proceedings; 
but  if  it  uses  this  right,  the  construction  given  by  the  judgment  will  be 
equally  binding  upon  it. 

Art.  64.  Unless  otherwise  decided  by  the  Court,  each  party  shall 
bear  its  own  costs. 
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FEDERAL  EQUITY  RULES^ 

THE  Federal  Equity  Riiles  are  giving  general  satisfaction  to 
the  bench  and  bar.    As  applied  by  the  courts,  they  are  suffi- 
ciently flexible  to  meet  the  varying  local  conditions  in  the  different 
districts.   The  numerous  reported  decisions  '  enable  an  industrious 
jg0^  practitioner  to  ascertain  with  reasonable  accuracy  how  they  are 

interpreted  in  most  districts. 

Where  there  is  lack  of  uniformity  of  administration  of  the  rules, 
it  is  generally  due  to  the  extremely  overcrowded  condition  of  court 
calendars;  the  ever  increasing  burdens  placed  upon  federal  judges 
in  certain  of  the  districts;  the  necessity  in  some  districts  for  a  single 
judge  holding  one  or  more  terms  of  court  each  year  in  a  number  of 

iC  divisions  in  his  district;  and  to  the  real  or  fancied  need  of  disregard- 

ing or  modifying  the  rules  to  meet  these  conditions. 

d  The  large  number  of  conflicting  decisions  on  rules  of  vital  im- 

portance indicate  that  there  could  be  more  uniformity  of  practice 
under  the  rules  if  the  Supreme  Court  should  provide  some  simple 
and  inexpensive  way  of  bringing  any  rule,  concerning  which  there 

„  is  conflict  of  opinion  of  judges  in  the  same  district  or  in  different 

C  districts,  before  it  for  interpretation  or  modification.     This  could 

^  probably  be  done  by  an  additional  rule. 

At  the  last  meeting  of  the  American  Bar  Association,  Chief 
Justice  Taf t  made  an  informal  address  in  support  of  certain  pending 
bills,  providing  for  additional  district  judges.  These  bills  as  re- 
vised '  provide  for  an  annual  meeting,  of  the  Chief  Justice  of  the 
Supreme  Court  and  the  senior  circuit  judges,  for  planning  or  map- 
ping out  judicial  procedure  and  thereby  introducing  "into  our 

^  See  for  earlier  treatments  of  this  subject  articles  by  the  same  author,  "One  Year 
under  the  New  Federal  Equity  Rules,"  27  Harv.  L.  Rjbv.  629;  "WoiUng  under 
Federal  Equity  Rules,"  29  Hasv.  L.  Rev.  55. — ^Ed. 

*  The  new  Equity  Rules  have  been  interpreted  about  five  hundred  times  in  re- 
ported decisions  concerning  them  since  their  enactment  in  1913 .  (Unreported  decisions 
are  more  numerous.) 

*  H.  R.  Bill  9103  passed  House  Dec.  10,  1921,  and  now  before  Senate. 
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judicial  system  an  executive  principle  to  secure  effective  teamwork." 
If  this  bill  is  passed  and  annual  meeting  held  under  it,  much  may 
be  accomplished  in  the  way  of  unifjring  the  interpretation  of  the 
rules,  and  in  enabling  beneficial  changes  to  be  made  in  them.  If 
there  is  no  such  legislation,  the  Chief  Justice  of  the  Supreme  Court, 
either  directly  or  through  the  intermediary  of  the  various  courts  of 
appeals,  might  select  a  nimiber  of  lawyers  from  each  circuit  having 
largely  to  do  with  federal  equity  practice,  who  should  confer  with 
the  federal  judges  located  in  the  circuit  where  they  reside  and  later 
submit  suggestions  to  the  justices  of  the  Supreme  Court  as  to  any 
necessary  changes  or  modifications. 

"Most  of  the  preliminary  questions  arising  under  these  rules  never 
reach  the  Supreme  Court  for  final  determination.  It  is  therefore  most 
desirable  that  something  should  be  done  to  require  the  District  Judges 
to  act  ahnost  to  a  mathematical  exactness  and  always  in  accord,  save 
in  those  cases  where  that  discretion  which  is  always  reposed  in  the 
breast  of  the  Chancellor  ought  to  be  exercised  in  the  interest  of  justice." 
(Judge  Carpenter,  Chicago.) 

A  large  number  of  the  clerks  of  the  United  States  circuit  courts 
of  appeals  and  the  clerks  of  the  district  coiurts  have  furnished  me 
much  of  the  data  for  this  article.  Such  of  the  federal  judges  as  I 
have  had  opportunity  to  talk  with  or  reach  through  correspondence 
have  very  kindly  expressed  their  views  concerning  the  rules.  I 
heartily  appreciate  the  kindness  and  courtesy  of  those  busy  judges 
and  the  clerks  of  the  courts  who  have  interrupted  their  work  and 
responded  to  the  request  for  information. 

There  is  a  wide  variance  in  practice  in  different  districts  under 
the  rules  concerning  the  placing  of  cases  on  the  calendar;  plead- 
ings; evidence  to  be  taken  in  open  court;  dismissal  of  causes  of 
action  within  the  time  required  by  the  rules;  reference  of  matters 
other  than  accountings  to  masters;  interrogatories,  and  the  prep- 
aration of  records  for  appeal. 

It  is  interesting  that  a  very  large  percentage  of  the  courts  ap- 
prove and  heartily  endorse  the  equity  rules  after  nine  years  of 
experience  with  them.* 

*  The  following  are  fairly  illustrative  of  what  judges  say  about  these  rules: 
"Generally  speaking  I  think  the  present  equity  rules  have  worked  exceedingly 
well"  and  regarding  "trials  in  open  court,  from  the  experience  here  we  would  not  go 
back  to  the  other  method.    The  open  court  method  has  resulted  in  decreased  record, 
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The  rule  requiring  equity  causes  to  be  tried  in  "open  court"  and 
requiring  the  court  to  pass  upon  the  admissibility  of  all  evidence 
(Rule  46)  is  generally  conceded  to  be  most  beneficial,  and  seems  to 
meet  with  wide  approval  by  the  courts. 

Presiding  Circuit  Judge  Baker  in  a  recent  imreported  decision 
involving  a  patent  on  computing  scales,  speaking  for  the  Court  of 
Appeals  of  the  Seventh  Circuit,  expresses  in  a  striking  way  his 
approval  of  the  trial  of  equity  cases  in  open  court,  which  sum- 
marizes and  epitomizes  the  statements  of  many  judges  concerning 
the  practice,  and  emphasizes  the  importance  of  the  change  from 
deposition  proofs  to.  the  open  court  trials.^ 

jf^*  in  more  helpfully  shaping  the  Utigation  below  and  in  enabling  the  judge,  especially  in 

^^^  difficult  patent  cases,  to  understand  the  controversy  as  it  unfolds.    It  is  a  hig^y 

satisfactory  method."   (Judge  Mayer,  C.  C.  A.,  2d  Circ.) 

"The  new  Equity  Rules  have  enabled  the  court  to  bring  suits  in  equity  to  hearing 
promptly  and  at  great  reduction  of  costs.  .  .  .  They  are  a  marked  improvement  in 
practice  over  the  old  rules."    (Judge  Connor,  North  Carolina.) 

"On  the  whole  I  believe  the  new  equity  rules  are  working  out  welL  The  sim- 
plification of  the  bill  and  answer  and  the  abolition  of  demurrer  and  plea  have  pro- 
duced no  xmsatisfactory  conditions,  but  on  the  whole  are  working  out  welL  One 
great  improvement  is  the  open  court  hearing."    (Judge  Westenhaver,  Ohio.) 

"There  is  no  question  that  they  (the  federal  equity  rules)  are  of  great  value." 
y**  (Judge  Hale,  Maine.) 

^^  "  I  am  impressed  with  the  general  efficacy  of  the  Equity  Rules  and  thdr  helpfulness 

in  the  administration  of  justice,  both  in  the  simplification  of  procedure  and  in  the 
hearings  themselves.  I  am  of  opinion  that  the  nde  requiring  the  evidence,  gener- 
ally speaking,  to  be  taken  and  heard  in  open  court  is  of  great  benefit."  Qudge 
Sanford,  Tennessee.) 

"The  hearing  of  cases  in  open  court  is  a  great  improvement."  (Judge  Morton, 
Massachusetts.) 

*  In  The  Computing  Scale  Company  9.  Toledo  Computing  Scale  Conq>any,  October 
Term  and  Session,  192 1  (not  yet  reported),  Judge  Baker  says  (p.  35): 

"Under  the  old  rules,  the  court  in  reaching  the  permanent  injunction  was  help- 
less to  control  the  proofs.  Depositions  were  loaded  with  hearsay,  with  immeasurable 
masses  of  irrelevant  matter,  with  controversies  of  counsel,  with  counsel's  directions 
to  witnesses  not  to  answer,  with  experts'  analyses  of  hundreds  of  prior  patents  when 
six  would  have  been  more  than  enough,  with  experts'  interlarding  of  thdr  opinions  of 
facts  with  their  opinions  of  the  law  of  the  case,  etc.,  etc  We  conjecture  that  in  our 
clerk's  vaults  there  are  tons  of  paper  which  were  pure  waste.  We  leave  it  at  conjec- 
ture because  we  have  no  computing  scales  on  which  to  weigh  the  more  important 
matters,  the  cUents'  exhaustion  of  patience  and  resources,  the  lawyers'  mutual  inflic- 
tion of  unnecessary  labors,  and  the  efforts  of  the  courts  to  find  the  three  grains  of 
wheat  in  the  bushel  of  chaff.  But  those  evils  are  gone.  Under  the  new  rules,  when 
the  chancellor  hears  a  patent  suit  as  he  does  other  injunction  suits  in  open  court,  he 
can  and  does  control  the  proofs,  exclude  hearsay  and  irrelevandes,  restrain  counsd, 
compel  witnesses  to  answer  proper  questions,  limit  the  number  of  prior  patents,  and 
bridle  the  experts.    Records  on  appeals  now  show  the  gratifjring  difference." 
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The  court  in  this  same  opinion  criticizes  proceedings  before 
masters,  the  reference  to  whom  under  the  Federal  Equity  Rules 
is  being  seriously  objected  to  by  those  having  largely  to  do  with 
federal  equity  practice.  Master  proceedings  need  consideration. 
This  is  not  because  of  any  misunderstanding  of  the  jules,  but 
because  of  the  abuses  in  the  practice  under  them.  Some  fed- 
eral judges^  who  express  a  preference  for  hearing  the  evidence, 
refer  cases  to  masters  out  of  a  desire  to  clear  their  crowded 
calendars. 

No  rules  can  be  devised  to  eliminate  the  ever  increasing  conges- 
tion of  the  dockets  of  the  federal  courts  in  many  jurisdictions. 
Relief  must  come  through  the  providing  of  additional  judges  by 
legislative  enactment.* 

Judicial  Interpretations  of  the  Eqihty  Rules  and  Addi- 
tional District  Court  Rules  Governing  the  Practice 
in  Different  Districts  in  Eqihty  Cases 

Such  decisions  on  the  equity  rules  as  are  thought  to  be  most 
pertinent,  which  have  been  rendered  since  1913,  are  cited  in  the 
footnotes  under  the  rule  to  which  they  relate.  Reference  is  also 
made  to  some  of  the  more  important  additional  local  rules  ^  and 
regulations  adopted  by  district  coiurts  in  different  districts.  The 
large  number  of  reported  decisions  prevents  a  full  discussion  or 
digest  of  them.  There  is  still  such  divergence  in  the  interpretation 
of  the  rules  in  different  districts  that  attorneys  must  familiarize 
themselves  with  local  interpretations  of  many  of  the  rules,  and 
with  the  local  additional  rules  made  by  the  coiurts  for  the  trial  of 
equity  causes. 

*  The  striking  increaae  in  cases  filed  in  the  federal  courts,  and  the  necessity  for 
additional  judges,  was  well  brought  out  by  Senator  Spencer,  of  Missouri,  who  when 
speaking  on  the  subject  in  the  United  States  Senate  said  that  "One  of  the  questions 
with  which  we  shall  soon  have  to  deal  seriously  is  the  crowded  condition  of  the  dockets 
of  the  federal  courts."  He  showed  that  this  is  due  to  the  expansion  of  the  country; 
the  growth  of  business;  and  all  sorts  of  legislation  requiring  their  attention  such  as 
the  Sherman  Law;  the  Clayton  Act;  the  Mann  Act;  the  income  and  excess  profits 
tax  laws,  and  the  legislation  designed  to  amy  out  the  Eighteenth  Amendment  to  the 
Federal  Constitution.  The  printed  Tcgott  of  Senator  Spencer's  remarks  contains 
statistics,  taken  from  the  Attorney  General's  office,  showing  that  the  number  of  new 
cases  brou^t  in  the  United  States  district  courts  was  64,963  in  1916,  while  in  1921 
this  number  was  104,000. 

'  Adopted  under  Rule  79. 
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Rules  I  and  2,  Court  and  Clerk's  Office  Open;  Rule  3,  ClerVs  Books; 
Rule  4f  Notice  of  Orders;  Rule  St  Motions  Grantable  of  Course;  Rule  6 ^ 
Motion  Day.  —  Rules  requiring  the  District  Court  and  the  deik's 
office  to  be  always  open,  and  books  to  be  kept  by  the  clerk,  notice 
of  orders  to  be  given  by  the  clerk,'  motions  grantable  of  course  by 
him,  and  providing  for  a  motion  day  not  less  than  once  each  month, 
have  not  been  strictly  adhered  to,  and  coimsel  cannot  rely  upon 
receiving  from  the  clerk  notice  of  orders  entered  in  his  absence  in 
all  instances,  and  a  great  many  of  the  courts  have  not  established 
any  regular  motion  day. 

Rule  7,  Process;  Rule  8,  Enforcement  Decrees;  Rule  p,  Writs  of 
Assistance;  Rule  10^  Deficiency  Decrees;  and  Rule  jJj  Process  — 
not  Parties.  —  Rules  relating  to  process,  mesne  and  final;  enforce- 
ment of  final  decrees;  writs  of  assistance;  deficiency  decrees  and 
process  in  behalf  of  and  against  persons  not  parties,  have  been 
^^  liberally  interpreted '  and  supplementary  proceedings  permitted  in 

^2  aid  of  execution  and  for  supplementary  and  deficiency  decrees. 

iC  Rules  J2,  13,  14,  and  75,  SubptenaSy  their  Issue  and  Sendee.  — 

j^  These  rules  relating  to  subpoenas,  their  issue  and  service,  have 

C^  been  before  the  courts  in  a  number  of  cases.^^  It  has  been  held  that 

state  statutes  relating  to  service  are  not  binding  upon  the  federal 
courts;  ^^  that  a  decree  pro  confesso  may  not  be  entered  where,  after 
service  and  before  twenty  days  have  run,  the  suit  abates  by  the 
bankruptcy  of  the  plaintiff,  and  no  answer  in  such  case  is  required 
until  a  plaintiff  has  been  substituted  by  order  of  the  court; "  that 
no  prayer  for  process  is  necessary  because  it  is  not  issued  by  order 
of  the  court,  but  by  the  clerk  under  Rule  12 ;  ^  and  that  the  service 
of  a  summons  in  an  action  at  law  in  the  United  States  court  need 
not  be  made  by  the  United  States  Marshal,  Equity  Rule  15  apply- 
ing only  to  equity  causes." 

*  24oFed.  155  (Conn.).  [The  °<l°i^o^  the  cases  tabulated  are  omitted  to  save  space.] 

•  an  Fed.  172,  180  (Ark.);  218  Fed.  134,  137  (Iowa);  228  Fed.  273  (C.  C.  A., 
Sth  Circ);  238  Fed.  938  (Penn.);  239  Fed.  360  (N.  Y.);  262  Fed.  918  (C.  C.  A^ 
8th  Circ). 

1*  N.  S.  Snyder  et  al,  v.  Brast  Hotel  Co.  el  al.,  West  Virginia,  unreported;   204 
Fed.  736  (C.  C.  A.,  sth  Circ);  255  Fed.  726  (C.  C.  A.,  Sth  Circ). 
"  2SS  Fed.  726  (C.  C.  A.,  Sth  Circ). 
»  267  Fed.  sso  (C.  C.  A.,  sth  Circ). 
"  22a  Fed.  9SO  (Penn.). 
"  223  Fed.  80s  (N.  Y.). 
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Rules  16  and  17 ^  DefauU^  Pro  Confesso  Decrees.  —  Defaults  and 
decrees  pro  confesso  have  been  discussed  in  recent  cases.^  The 
Court  of  Appeals  of  the  Second  Circuit  holds  under  Rule  17  that 
even  though  entry  of  a  decree  pro  confesso  is  not  erroneous,  the 
trial  court  had  inherent  power  to  set  it  aside.^* 

Rule  18,  Pleadings;  Rule  ig.  Amendments.  —  These  rules  abolish- 
ing technical  forms  of  pleadings  and  authorizing  the  court  to  per- 
mit amendments  or  supplementary  pleadings  at  any  time  have 
been  frequently  construed  by  the  courts.  While  some  courts  are 
much  stricter  than  others  in  regard  to  amendments,  the  following 
show  the  general  tendency. 

The  Court  of  Appeals  of  the  Fifth  Circuit  sent  a  case  back  to  the 
trial  court  and  gave  plaintiff-appellant  leave  to  amend  its  bill. 
Judge  Walker  said:  *^ 

"The  bill  as  it  was  framed  was  rendered  substantially  defective 
by  its  failure  to  state  facts  relied  on  to  support  the  claims  made. 
It  may  be  that  facts  exist  which  are  sufficient  to  support  such  claims 
in  whole  or  in  part.  If  so,  no  harm  would  result,  and  it  appears  prob- 
able that  it  would  be  in  furtherance  of  justice,  to  afford  to  the  plain- 
tiff the  opportunity  to  disclose  such  facts  by  granting  leave  to  it  to 
amend  its  bill  by  making  a  better  statement  of  the  nature  of  its 
claim." 

Judge  Dayton  (W.  Va.)  permitted  an  amendment  to  a  bill 
under  Rule  19  although  the  matter  introduced  was  known  to 
plaintiff  when  the  original  bill  was  filed.^' 

Circuit  Judge  Dodge  (Mass.)  in  permitting  an  amendment  to  a 
bill  under  Rule  19  to  set  up  additional  facts  relative  to  the  issue 
of  the  patent  sued  upon,  said :  ^* 

"None  of  the  defects  claimed  to  exist  in  this  bill  for  infringement  of 
a  patent  seem  to  me  jurisdictional  in  the  sense  contended  for  by  the 
ddendant  If  they  exbt,  I  cannot  regard  them  as  requiring  di?miissal 
of  the  bill  without  leave  to  amend  in  view  of  equity  rule  19." 

"  204  Fed.  736  (C.  C.  A.,  sth  Circ);  267  Fed.  550  (C.  C.  A.,  sth  Circ);  273  Fed. 
520  (C.  C.  A.,  2d  Circ). 

"  273  Fed.  520  (C.  C.  A.,  2d  Circ).    See  also  267  Fed.  858  (N.  Y.). 
"  238  Fed.  36  (C.  C.  A.,  sth  Circ). 
"  238  Fed.  980  (West  Va.). 
1*  243  Fed.  924  (Mass.). 
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The  court  permitted  an  amendment  to  a  bill  brought  under  the 
Sherman  Act  to  assert  relief  \mder  the  Clayton  Act.^® 

Rule  20,  Further  and  Particular  Statement  in  Pleadings;  Rule  2iy 
Scandal  and  Impertinence.  —  The  recent  decisions  imder  these  rules 
are  largely  ounulative  of  those  referred  to  in  an  earlier  article  in 
this  publication.^  Some  courts  adopt  the  practice  of  dismissing 
the  bill  imtil  a  sufficient  statement  is  made  by  amendment;^ 
others  order  the  additional  ultimate  facts  to  be  stated,  including 
the  names  and  residences  of  parties  intended  to  be  joined  as  par- 
ties plaintiflF,^  and  order  that  unless  the  amendment  is  made  within 
4f^  a  certain  time  therein  named,  the  bill  will  be  dismissed.    Judge 

Westenhaver  has  modified  the  practice  theretofore  prevailing  in 
the  Northern  District  of  Ohio  under  Rule  20,  by  holding  that 
opinions  or  conclusions  as  to  the  similarity  between  the  claims  of  a 
patent  in  suit  and  the  machine  charged  to  infringe  need  not  be 
specified  under  this  rule."  The  extent  to  which  further  and  par- 
ticular statements  in  pleadings  are  required  is  shown  by  the  re- 
ported cases.  ^  These  show  that  Rule  25  has  been  considered  in 
e  connection  with  Rule  20  and  the  pleader  is  generally  held  to  a 

statement  of  "ultimate'*  facts. 

Statements  of  law  and  argumentative  expressions  are  con- 
demned imder  the  rule  relating  to  scandal  and  impertinence  as 
illustrated  by  a  recent  decision  where  the  Court  of  Appeals  of  the 
Fifth  Circuit  said: 

**The  statements  of  the  matters  just  enimierated  were  out  of 
place  in  a  pleading,  the  function  of  which  is  to  raise  or  meet 

^  258  Fed.  732  (Mass.).  Other  cases  under  Rule  19  are:  206  Fed.  478  (111.);  211 
Fed.  544  (N.  D.  Ohio);  206  Fed.  295  (N.  Y.);  208  Fed.  378  (Penn.);  208  Fed.  899 
(So.  Car.);  211  Fed.  544  (N.  D.  Ohio);  215  Fed.  8  (C.  C.  A.,  9th  Circ.);  215  Fed. 
1000  (W.  D.  N.  Y.);  208  Fed.  899  (S.  Carolina);  235  Fed.  880  (C.  C.  A.,  9th  Circ.); 
238  Fed.  980  (W.  Va.);  238  Fed.  441  (Mass.);  240  Fed.  631  (C.  C.  A.,  sth  Circ.); 
243  Fed.  924  (Mass.);  249  Fed.  736  (C.  C.  A.,  9th  Circ.);  255  Fed.  442  (C.  C.  A.,  1st 
Circ.);  261  Fed.  714  (Mich.);  264  Fed.  528  (Del.);  271  Fed.  403  (DeL). 

"  29  Harv.  L.  Rev.  55,  63. 

»  238  Fed.  36  (C.  C.  A.,  sth  Circ.). 

»  238  Fed.  980  (West  Va.). 

«  243  Fed.  399  (N.  D.  Ohio). 

»  205  Fed.  S15  (N.  Y.);  215  Fed.  1000  (W.  D.  N.  Y.);  217  Fed.  318  (Penn.); 
219  Fed.  533  (C.  C.  A.,  2d  Circ.);  234  Fed.  127  (Mo.);  238  Fed.  225  (N.  Y.);  238 
Fed.  980  (W.  Va.);  240  Fed.  631  (C.  C.  A.,  5th  Circ.);  249  Fed.  502  (Penn.);  225 
Fed.  622  (Tenn.);  249  Fed.  538  (C.  C.  A.,  4th  Circ.);  251  Fed.  634  (Del.). 
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issues  of  law  or  of  fact.     Much,  if  not  all,  of  it  could  properly 
have  been  stricken  out  as  redundant  or  impertinent  matter."  ^ 

Ride  22,  Transfer  from  Equity  to  Law  Side  of  Court.  —  When- 
ever a  suit  is  erroneously  started  on  the  equity  side  of  the  court 
the  usual  practice  of  defendants  is  to  move  to  dismiss  the  bill,  in- 
stead of  asking  to  have  it  transferred  to  the  law  side  of  the  court, 
with  the  result  that  a  hearing  is  usually  had  in  which  the  plaintiff 
either  opposes  the  motion  to  dismiss  or  moves  to  have  the  case 
transferred  to  the  law  side.  While  some  trial  courts  have  dis- 
missed such  causes  instead  of  transferring  to  the  law  side,  such 
courts  of  appeals  as  have  had  occasion  to  pass  on  this  subject  have 
held  that  where  a  plaintiff  has  an  adequate  remedy  at  law  and 
the  suit  was  started  in  equity,  its  decision  does  not  require  the  dis- 
missal of  the  suit,  but  merely  transfer  to  the  law  side.*^  The  Court 
of  Appeals  of  the  Fourth  Circuit  holds  that  Equity  Rule  22  does  not 
authorize  a  transfer  from  the  law  to  the  equity  side  of  the  court.  ^ 

The  Supreme  Court  of  the  United  States  holds,  in  a  case  brought 
on  the  equity  side  of  the  court  in  the  District  of  Coliunbia,  that 
the  case  cannot  be  transferred  to  the  law  side  imder  Rule  22  for 
the  reason  that  that  rule  has  no  application  to  such  a  case,^*  and 
that  when  a  case  is  transferred  to  the  law  side  of  the  court  imder 
Rule  22,  even  though  amended  at  the  time  of  the  transfer,  such 
action  does  not  constitute  the  beginning  of  a  new  suit  or  action.*® 
The  foregoing  but  illustrate  the  many  interesting  points  raised 
under  this  rule.  '^ 

"  250  Fed.  199  (C.  C.  A.,  sth  Circ.). 

•'225  Fed.  769  (Penn.);  245  Fed.  254  (C.  C.  A.,  sth  Circ.);  249  Fed.  415  (C.  C.  A., 
Sth  Circ.);  250  Fed.  327  (C.  C.  A.,  2d  Circ);  248  Fed.  487  (C.  C.  A.,  Sth  Circ.); 
255  Fed-  806  (C.  C.  A.,  Sth  Circ.);  268  Fed.  487  (C.  C.  A.,  Sth  Circ.). 

»  231  Fed.  654  (C.  C.  A.,  4th  Circ.). 

"  232  U.  S.  633. 

"  247  U.  S.  207. 

"  204  Fed.  299  (Ark.);  205  Fed.  377,  379  (Penn.);  206  Fed.  234  (Oreg.);  206 
Fed.  534,  539  (N.  C);  208  Fed.  821  (Utah);  216  Fed.  904,  911  (N.  Y.);  216  Fed. 
382,  383  (Penn.);  219  Fed.  996  (Ga.);  221  Fed.  178  (C.  C.  A.,  Sth  Circ.);  221  Fed. 
402  (C.  C.  A.,  4th  Circ.);  218  Fed.  822  (C.  C.  A.,  5th  Chx:.);  226  Fed.  653  (C.  C.  A., 
7th  Circ.);  227  Fed.  199  (Wis.);  231  Fed.  882  (C.  C.  A.,  Sth  Circ.);  233  Fed.  329 
(Del.);  238  Fed.  782  (C.  C.  A.,  sth  Circ.);  239  Fed.  65  (C.  C.  A.,  4th  Circ.);  245  Fed. 
219  (N.  Y.);  251  Fed.  242  (C.  C.  A.,  5th  Circ.);  251  Fed.  559  (C.  C.  A.,  ist  Circ.); 
252  Fed.  144  (C.  C.  A.,  Sth  Circ.);  256  Fed.  822  (C.  C.  A.,  5th  Circ.)s  257  Fed.  918 
(C.  C.  A.,  6th  Circ.);  266  Fed.  145  (C.  C.  A.,  9th  Circ);  272  Fed.  456  (C.  C.  A.,  4th 
Circ.). 
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Rule  23y  Matters  Determinable  ai  Law  when  Arising  in  EquUy 
Suit  to  be  Disposed  of  Therein.  —  The  Act  of  Congress  of  March  3, 
1915,^  providing  for  amendments  in  pleadings  in  a  case  brought 
on  the  law  side  of  the  court  needs  to  be  considered  in  connection 
with  this  rule.  The  purpose  of  this  Act  is  well  stated  by  Judge 
Cla3rton  (Alabama)  in  a  recent  case:  ^ 

'^The  paramount  idea  carried  in  the  Act  is  that  courts  are  established 
and  maintained  for  the  admimstration  of  justice,  and  not  to  furnish  a 
forum  chiefly  for  the  exhibition  of  the  skill  of  intellectual  gladiators  — 
sometimes  forgetful  of  the  rights  of  the  parties  litigant  to  have  justice 
administered.  So  this  act,  just  referred  to,  provides  that  if  a  party  has 
brought  his  suit  at  law,  whereas  it  should  have  been  in  equity,  or  vice 
versa,  the  cause  may,  upon  application,  be  transferred  to  the  proper 
side  of  the  docket,  law  or  equity,  as  the  case  may  be,  the  pleadings  prop- 
erly reformed,  and  the  cause  proceeded  with." 

Under  this  rule  it  is  held  that, 

"If  the  issues  under  the  plauitiS's  daim  are  legal  issues,  they  may 
be  sent  to  a  jury  to  determine  at  the  proper  time  under  Rule  23."  ** 

See  also  the  cases  dted  in  the  footnote,'*  for  variations  in  the 
workings  of  the  rule. 

Rule  24^  Signatures  of  Counsel.  —  Treating  the  signature  of 
counsel  as  a  certificate  that  there  is  good  ground  for  the  pleading 
to  which  his  name  is  signed;  that  there  is  no  scandalous  matter  in 
it;  and  that  it  is  not  interposed  for  the  purposes  of  delay,  has  saved 
considerable  annoyance  to  the  practitioner.  Circuit  Judge  Ward 
says  of  it:" 

"The  purpose  of  this  rule  is  to  insure  good  faith.  It  does  not  in  any 
respect  vary  the  relation  of  coimsel  to  dient.  It  does  not  make  counsel 
who  signs  the  bill  a  counsel  of  record,  who  cannot  be  changed  except  on 
terms,  as  is  the  case  with  the  solicitor  of  record." 


•*  Section  274,  A  Judicial  Code;  38  Stat,  at  L.  956;  5  Fxd.  Stat.  Annotated, 

lOSQ. 

"  23s  Fed.  578  (Ala.). 

»«  238  Fed.  22s  (N.  Y.);  215  Fed.  377  (N.  J.);  219  Fed.  266  CTcnn.). 

M  2x6  Fed.  382  (Penn.);  221  Fed.  178  (C.  C.  A.,  8th  Circ);  225  Fed.  769  (Penn.); 
22s  Fed.  293  (Penn.);  233  Fed.  329  (Del.);  248  Fed.  487  (C  C.  A.,  8th  Circ.);  250 
Fed. 98s  (C.  C.  A., sth  Circ);  252  Fed.  144  (C.  C.  A.,  8th  Ore);  257  Fed.  918  (C.  C.  A., 
6th  Circ);  266  Fed.  14S  (C.  C.  A.,  9th  Ore). 

••  222  Fed.  249  (C.  C.  A.,  2d  Circ). 
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In  Massachusetts,  Circuit  Judge  Bingham  holds  that  a  defend- 
ant is  not  required  to  sign  his  answer  individually,  nor  need  it  be 
verified  by  his  oath,  nor  that  of  any  person  in  his  behalf.'^ 

Ride  25,  BiU  of  CamplaifU.  —  Previous  articles  in  this  publica- 
tion'^ have  fully  discussed  the  rule  relating  to  the  contents  of  a 
bill  of  complaint  and  stated  the  present  situation  under  it.  A 
recent  case,  however,  has  held  that  a  bill  not  complying  with  the 
rules  as  to  conciseness,  accuracy,  and  clearness,  will  be  dismissed 
until  amended.'' 

Letters  from  a  number  of  federal  judges,  the  clerks  of  both  the 
courts  of  appeals  and  the  district  court,  indicate  that  this  rule  has 
very  materially  simplified  the  bill  and  proved  both  advantageous 
and  satisfactory.  Some  of  the  courts  indicate  that  it  is  advisable 
to  state  the  facts  fully,  but  without  repetition  or  prolixity.^' 

Good  practice  has  not  been  changed  by  this  rule.^ 

There  are  other  cases  indicating  that  too  great  brevity  is  inad- 
visable where  speed  is  desired,  while  others  encourage  extreme 
brevity.  An  amendment  to  this  rule  could  easily  be  made  which 
would  materially  lessen  the  prolixity  in  pleading  and  reconcile  the 
opinions  of  the  courts  concerning  what  is  necessary  to  be  included 
in  the  bill  of  complaint.^ 

"  238«Fed.  441  (Mass.). 

>*  See  27  Harv.  L.  Rev.  634;  29  EUrv.  L.  Rev.  69. 

*•  274  Fed.  Z04  (Del).    See  also  205  Fed.  158  (Mich.). 

^  Judge  Augustus  N.  Hand  (New  York)  says:  "Under  the  less  terhniral  require- 
ment than  formerly  of  new  equity  rule  25,  it  may  be  unnecessary  to  pray  specifically 
for  relief  against  infringement  to  which  the  facts  pleaded  would  show  a  ri^t,  but  it 
would  be  safer  for  the  complainant  to  amend  its  bill  in  this  respect,  thou|^  the  bill 
contains  a  prayer  for  general  relief."  Tesla  «.  Marconi,  227  Fed.  903  (N.  Y.). 

A  Judge  Learned  Hand  (New  York)  says:  "Since  the  new  rules  went  into  effect, some 
difference  of  opinion  has  arisen.  .  •  .  I  cannot  see  that  the  new  rules  can  have  changed 
the  pleading  at  alL  They  only  incorporate  what  was  the  practice  of  every  good  pleader 
before.  The  equity  bar  got  into  verbose  habits,  but  those  habits  were  never  proper, 
except  for  the  fact  that,  by  loading  the  bill  with  'proper  charges,'  the  discovery  could 
be  made  more  specific.  It  therefore  was  necessary  to  put  much  evidence  in  the  biU. 
That  requirement  has  been  eliminatjed  by  the  rule,  so  that  the  bill  b  now,  what 
it  always  ought  to  have  been,  a  mere  pleading,  and  not  a  'charge'  of  evidence  to  be 
answered.  But  the  rules  did  not  and  could  not  change  the  necessity  of  a  statement 
by  the  party  having  the  affirmative,  of  the '  ultimate  facts'  on  which  his  right  depends. 
Nevertheless,  I  hope  we  shall  not  return  to  the  old  idle  verbii^,  which  incumbered 
a  bill  for  infringement.  Whether  we  do  or  not  depends  upon  the  instinct  of  woricman- 
ship  of  the  bar."    Bayley  «.  Braunstein,  237  Fed.  671  (N.  Y.). 

«  205  Fed.  x6o  (Wash.);  205  Fed.  158  (Mich.);  20s  Fed.  515  (N.  Y.);  206  Fed. 
736  (N.  J.);  206  Fed.  478  (HI.);  207  Fed.  in  (N.  Y.);  215  Fed.  791  (Penn.);  215 
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Rule  26 J  Joinder  of  Causes  of  AcHon.  —  There  is  apparent  con- 
flict as  to  what  causes  of  action  cognizable  in  equity  may  be  joined 
in  one  bill.^  A  short  analysis  shows  the  general  ruling  under  this 
rule.  A  plaintiff  may  join  a  cause  of  infringement  of  a  patent  with 
an  action  relative  to  the  cancellation  of  interfering  patents  under 
Revised  Statutes  4918.^  A  bill  for  the  foreclosure  of  two  mort- 
gages is  not  multifarious  imder  Rule  26.^  The  District  Court  did 
not  abuse  its  discretion  in  denying  to  plaintiff-appellant  the  right 
to  join  the  whole  dental  profession  as  defendants  in  one  suit  under 
this  rule.^  A  bill  for  unfair  competition  where  diversity  of  citizen- 
ship exists  may  be  properly  joined  with  the  charge  of  infringement 
of  patents.^^  It  is  no  objection  to  a  bill  that  it  joined  several  causes 
of  action  if  all  are  cognizable  in  equity  and  are  between  the  same 
parties.^'  An  Ohio  citizen  sought  an  injunction  against  the  Gov- 
ernor preventing  him  from  transmitting  to  the  general  assembly 
of  the  state  certain  proposed  constitutional  amendments,  and  the 
plaintiff  joined  as  co-plaintiffs  all  the  citizens  of  the  United  States. 
The  court  dismissing  the  bill  held  that  Rule  26  did  not  pennit 
such  joinder.^'  Three  corporations  may  be  joined  as  defendants 
in  a  suit  imder  the  Sherman  Anti-trust  Act  and  Clayton  Act 
where  the  transactions  involved  related  to  conducting  the  same 
|3I|  business  and  were  so  interwoven  that  three  suits  instead  of  one 

would  cover  substantially  the  same  ground.^^  Independent  causes 
of  action  are  not  permitted  to  be  joined  in  one  bill  of  complaint 

Fed.  1000  (W.  D.  N.  Y.);  218  Fed.  902  (Conn.);  2x9  Fed.  896  (Ga.);  220  Fed.  174 
(N.  Y.);  223  Fed.  950  (Penn.);  238  Fed.  980  (West  Va.);  241  Fed.  270  (Penn.); 
243  Fed.  924  (Mass.);  243  Fed.  399  (Ohio);  232  Fed.  570  (C.  C.  A.,  2d  Circ);  237 
Fed.  671  (N.  Y.);  245  Fed.  824  (C.  C.  A.,  6th  Circ);  248  Fed.  944  (N.  Y.);  249  Fed. 
502  (Penn.);  262  Fed.  163  (Penn.);  271  Fed.  12  (Dd.);  272  Fed.  442  (C.  C.  A.,  3d 
Circ.);  272  Fed.  821  (C.  C.  A.,  2d  Circ). 

^  In  general  see:  2x0  Fed.  687,  688  (N.  Y.);  2x9  Fed.  266  (TeniL);  205  Fed.  295 
(N.  Y.);  2x5  Fed.  377  (N.  J.);  219  Fed.  266  (Tenn.);  24X  Fed.  X29  (Penn.);  241  Fed. 
472  (C.  C.  A.,  7th  Circ);  255  Fed.  235  (Penn.);  263  Fed.  437  (N.  Y.);  265  Fed.  791 
(Penn.);  266  Fed.  546  (Penn.);  269  Fed.  306  (N.  Y.);  244  Fed.  463  (Penn.);  272  Fed 
X76  (Penn.);  238  U.  S.  254. 

**  227  Fed.  903  (N.  Y.). 

«  233  Fed.  96X  (C.  C.  A.,  9th  Circ). 

*•  236  Fed.  544  (C.  C.  A.,  7th  Circ). 

<»  242  Fed.  s^S  (C.  C.  A.,  2d  Circ). 

^  244  Fed.  192  (Penn.);  244  Fed.  463  (PeniL);  255  Fed.  235  (P^nn-)* 

•  257  Fed.  334  (S.  D.  Ohio). 

»•  258  Fed.  732  (Mass.). 
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by  different  persons  having  separate  and  distinct  claims  against 
one  defendant.'^ 

Rule  27 y  Stockholders*  BiU,  —  A  large  number  of  suits  have  been 
started  imder  Rule  27,  a  general  discussion  of  which  is  entirely 
outside  the  scope  of  the  present  article.  The  general  doctrine  an- 
noimced  in  the  various  decisions  imder  this  rule  is  that  a  stock- 
holder's bill  relates  to  such  bills  as  are  foxmded  on  rights  which 
may  be  properly  asserted  by  the  coiporation,  and  does  not  apply 
to  a  bill  by  a  stockholder  attempting  to  assert  rights  of  his  own 
against  the  corporation,  or  to  enjoin  it  from  doing  any  iUegal 
act." 

Rule  28 J  Amendmenls  of  Bill  as  of  Course.  —  Amendments  to  a 
bill  are  liberally  permitted  imder  this  rule.    (It  has  been  interpreted 

in  connection  with  Rules  18  and  19,  supraJ^)    • 

• 

Rule  2gy  Defenses  —  Motions  to  Dismiss.  —  The  abolishment  of 
demurrers  and  pleas  relieves  the  practitioner  from  giving  different 
names  to  the  docmnent  by  which  he  proposed  to  assail  pleadings. 
Motions  to  dismiss  have  been  used  to  attack  the  whole,  as  well  as 
various  parts  of  bills  in  equity,  and  the  courts  generally  encourage 
their  use.  The  extent  to  which  motions  to  dismiss  have  been  sus- 
tained imder  this  rule  by  the  trial  courts  and  affirmed  by  the 
courts  of  appeals,  shows  that  this  reform  is  valuable  in  e]q)edit- 
ing  the  trial  of  cases  and  lessening  the  cost  thereof.^ 

»  258  Fed.  28  (Conn.);  265  Fed.  791  (Pcnn.) 

■  235  U.  S.  635;  206  Fed.  736  (N.  J.);  218  Fed.  966  (Penn.);  2x9  Fed.  3x3  (N.  Y.); 
237  Fed.  942  (C.  C.  A.,  8th  Circ);  257  Fed.  789  (Del.);  22x  Fed.  529  (C.  C.  A.,  6th 
Circ.);  224  Fed.  254  (Ga.);  225  Fed.  723  (C.  C.  A.,  8th  Circ);  226  Fed.  557  (C.  C.  A., 
4th  Circ.);  227  Fed.  337  (C.  C.  A.,  6th  Circ.);  235  Fed.  542  (Wash.);  237  Fed.  942 
(C.  C.  A.,  8th  Circ);  238  Fed.  980  (West  Va.);  243  Fed.  264  (N.  D. Ohio);  244  Fed. 
6x  (C.  C.  A.,  2d  Circ);  249  Fed.  538  (C.  C.  A.,  4th  Circ);  250  Fed.  160  (C.  G.  A., 
6th  Circ);  260  Fed.  396  (C.  C.  A.,  3d  Circ);  259  Fed.  961  (R.  I.);  269  Fed.  537 
(C.  C.  A.,  8th  Circ);  274  Fed.  326  (C.  C.  A.,  2d  Circ). 

"  242  Fed.  56X  (Ga.);  219  Fed.  719  (C.  C.  A.,  4th  Circ.). 

M  204  Fed.  68x  (Me.);  205  Fed.  160  (Wash.);  205  Fed.  5x5  (N.  Y.);  206  Fed. 
478  (111.);  206  Fed.  736  0^.  J.);  207  Fed.  xii  (N.  Y.);  209  Fed.  7x7  (Tenn.);  2ix  Fed. 
776  (N.  Y.);  2X2  Fed.  156  (C.  C.  A.,  2d  Circ);  214  Fed.  495  (Penn.);  215  Fed.  79X 
(Penn.);  215  Fed.  1000  (W.  D.  N.  Y.);  2x7  Fed.  294  (Penn.);  218  Fed.  902  (Conn.), 
2x8  Fed.  966, 970  (Penn.);  219  Fed.  996  (Ga.);  228  Fed.  X74  (N.  Y.);  220  Fed.  994 
(N.  Y.);  225  Fed.  535  (C.  C.  A.,  2d  Circ);  also  230  Fed.  449  (C.  C.  A.,  2d  Circ); 
223  Fed.  590  (Maine);  225  Fed.  769  (Penn.);  226  Fed.  797  (N.  J.);  227  Fed.  loxo 
Qf'  J.);  230  Fed.  96s  (C.  C.  A.,  8th  Circ);  23X  Fed.  183  (N.  D.  Ohio);  aflBrmed 
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There  are  numerous  local  rules  as  to  motions  in  different  dis- 
tricts which  must  be  looked  into  whenever  a  suit  is  filed.  The 
following  are  illustrative.  In  a  nxunber  of  districts  a  motion  will 
not  be  considered  unless  it  is  accompanied  by  a  brief  of  authorities 
in  support  thereof.  In  the  Western  District  of  Pennsylvania  a 
motion  to  dismiss  may  be  made  by  a  defendant  at  the  conclusion 
of  the  plaintiff's  proofs.** 

These  are  but  illustrative  of  a  niunber  of  local  rules  in  different 
districts  made  by  the  district  courts  under  Rule  29. 

Rule  jOf  Answer^  CorUerUSy  and  Counterdaim.  —  What  may^  be 
set  up  in  the  answer  by  way  of  coimterclaim  has  continuously  been 
the  subject  of  judicial  debate  since  the  enactment  of  the  Federal 
Equity  Rules.  Some  judges  are  adhering  to  a  strict  interpretation 
of  this  rule,  and  holding  that  any  affirmative  relief  asked  for  in  the 
answer  must  be  germane  to  or  arise  out  of  the  original  proceedings. 
The  present  predominance  of  opinion,  however,  permits  a  defendant 
to  plead  in  its  answer  affirmative  matters  entirely  independent  of 
and  not  in  any  way  arising  out  of  the  cause  of  laction  set  up  in 
the  bin. 

The  numerous  and  conflicting  decisions  imder  this  rule,**  and 
the  controversies  arising  out  of  it  between  different  district  judges, 

246  Fed.  695  (C.  C.  A.,  6th  Circ);  232  Fed.  570  (C.  C.  A.,  2d  Circ.);  232  Fed.  95 
(C.  C.  A.,  6th Circ);  233  Fed.  329  (Del.);  233  Fed. 322  (Penn.);  233  Fed. 861  (C.  C.  A., 
«th  Circ.);  234  Fed.  191  (Del.);  234  Fed.  375  (Wash.);  235  Fed.  458  (N.  J.);  238  Fed. 
441  (Mass.);  24a  Fed. 951  (N.  Y.);  243  Fed.  264  (N. D.Ohio);  240  Fed.  135  (N.  Y.); 
241  Fed.  87s  (C.  C.  A.,  6th  Circ);  241  Fed.  964  (N.  Y.);  242  Fed.  809  (C.  C.  A., 
6th  Circ);  242  Fed.  951  (N.  Y.);  243  Fed.  405  (Ohio);  244  Fed.  463  (Perm.);  247 
Fed.  782  (C.  C.  A.,  ist  Circ) ;  249  Fed.  538  (C.  C.  A.,  4th  Circ) ;  250  Fed.  160  (C.  C.  A.; 
6th  Circ);  252  Fed.  613  (N.  C);  257  Fed.  445  (Conn.);  260  Fed.  220  (Mich.);  261 
Fed.  492  (C.  C.  A.,  8th  Circ);  264  Fed.  589  (Del.);  265  Fed.  572  (C.  C.  A.,  xst  Circ); 
265  Fed.  817  (C.  C.  A.,  3d  Circ);  269  Fed.  995  (Minn.);  270  Fed.  593  (Mass.), 
273  Fed.  560  (La.). 

■*  District  Court,  Ride  7,  Section  i,  Western  District  of  Pennsylvania,  provides: 
"If  the  Judge  upon  the  dose  of  plaintiffs  evidence  shall  be  of  opinion  that  the  case 
laid  in  the  bill  has  not  been  sustained,  and  if  the  answer  contains  no  matter  of  set-off 
or  counter-daim,  he  shall  have  power  to  enter  a  decree  of  diamisRal  without  hearing 
evidence  on  behalf  of  the  defendant.  Such  decree  shall  have  the  effect  of  a  non-suit 
at  law,  and  a  refusal  of  the  court,  after  motion  and  argument,  to  change  the  decree 
shall  be  considered  a  final  decree  for  all  purposes." 

**  The  following  is  a  dtation  of  cases  permitting  a  defendant  to  set  up  by  counter- 
claim matter  independent  of  and  not  arising  out  of  the  cause  of  action  set  up  in  the 
bill:  208  Fed.  419  (N.  Y.);  208  Fed.  156  (Conn.);  208  Fed.  416  (N.  J.);  209  Fed. 
876(N.Y.);  212  Fed.  776  (Wash.);  215  Fed.  377  (N.J.) ;  216  Fed.  x86  (Wis.);  217 
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sometimes  in  the  same  circuit,  show  the  necessity  for  the  Supreme 
Court  determining  what  it  means,  or  so  changing  it  as  to  make  its 
meaning  entirely  dear.  If  the  Supreme  Court  would  do  this  with 
the  few  rules  on  which  there  is  real  conflict,  tremendous  expense  to 
litigants  and  much  time  of  court  and  counsel  would  be  saved. 

The  necessity  of  remedying  this  situation  is  aptiy  stated  in  a 
letter  from  Judge  Carpenter,  of  the  Northern  District  of  Illinois, 
in  a  letter  of  December  20,  192 1. 

"  Much  of  the  time  of  the  judges  nowadays  is  spent  in  discriminating 
between  opposing  decisions  of  their  fellows  with  reference  to  the  various 
rules.  This  really  is  intolerable.  The  rules  should  not  be  subject  to 
canons  of  construction.  Decided  cases  tell  us  that  rules  of  construc- 
tion are  never  invoked  by  the  courts  when  there  is  nothing  to  construe. 
There  should  be  no  room  for  construction  as  to  the  equity  rules  promul- 
gated by  the  Supreme  Court. 

For  example,  Rule  30,  as  to  coimter-claim  and  cross-suit,  has  been 
constantly  under  discussion,  and  radically  different  constructions  have 
been  applied  in  different  jurisdictions.  This  is  quite  wrong.  The  same 
is  true  as  to  the  matter  of  answering  interrogatories  imder  Rule  58." 

A  recent  case  annoimced  that  if  a  defendant  has  a  counterclaim 
arising  out  of  the  subject  matter  of  the  suit,  and  fails  to  assert  it  in 
the  answer,  it  is  waived.*^ 

Rules  31  and  32,  Reply^  Answer  to  Amended  Bill.  —  No  reply  to 
an  answer  is  necessary  unless  the  answer  asserts  a  set-off  or  coxm- 
terdaim.  Extensions  of  the  ten  days'  time  for  answering  coimter* 
claims  b  usually  granted  by  the  coiurts  upon  proper  showing.  The 
rule  as  to  answers  to  amended  bills  has  provoked  little  discussion. 

Fed.  91  (m.);  222  Fed.  528  (Idaho);  232  Fed.  609  (N.  Y.);  233  Fed.  322  (Pcxm.); 
234  Fed.  868  (C.  C.  A.,  7th  Ore);  237  Fed.  646  (N.  Y.);  244  Fed.  192  (Penn.);  245 
Fed.  556  (C.  C.  A.,  6th  Circ.);  247  Fed.  200  (Mich.);  247  Fed.  256  (C.  C.  A.,  2d 
Circ);  257  Fed.  918  (C.  C.  A.,  6th  Circ);  274  Fed.  275  (C.  C.  A.,  6th  Circ). 

The  following  is  a  citation  of  cases  holding  that  affinnative  relief  sought  by  counter- 
claim must  be  germane  to  or  arise  out  of  the  original  proceedings:  204  Fed.  103 
(Mass.);  205  Fed.  375  (N.  Y.);  206  Fed.  295  (N.  Y.);  208  Fed.  566  (Wis.);  210  Fed. 
347  (Wis.);  207  Fed.  xxi  (N.  Y.);  212  Fed.  452  (Mass.);  214  Fed.  841  (Conn.);  223 
Fed.  316  (C.  C.  A.,  8th  Circ.);  227  Fed.  378  (C.  C.  A.,  8th  Circ);  230  Fed.  518 
(Conn.);  23s  Fed.  531  (Mass.);  235  Fed.  898  (Penn.);  243  Fed.  629  (Ohio);  250 
Fed.  985  (C.  C.  A.,  5th  Circ.);  251  Fed.  x  (C.  C.  A.,  6th  Circ). 

"  25 X  Fed.  X  (C.  C.  A.,  6th  Circ);  see  also  221  Fed.  669  (Ohio);  239  Fed.  484 
(Iowa);  232  Fed.  470  (Penn.);  222  Fed.  950  (Penn.);  243  Fed.  405  (Ohio);  243  Fed. 
157  (C.  C.  A.,  4th  Circ);  267  Fed.  435  (Mo.);  273  Fed.  67  (C.  C.  A.,  2d  Circ);  271 
Fed.  226  (C.  C.  A.,  6th  Circ);  268  Fed.  985  (Fla.). 
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Courts  are  lenient  in  granting  extensions  of  time  prescribed  for 
filing  these.'' 

Rule  33,  Testing  Sufficiency  of  Defense;  Rule  34,  Supplemental 
Pleadings;  Rule  55,  Bills  of  Revivor y  and  Supplemental  Bills;  Rule  36, 
Officers  before  Whom  Pleadings  are  Verified.  —  There  has  been  little 
difficulty  in  the  interpretation  of  any  of  these  rules.  Decisions  as 
to  the  testing  of  sufficiency  of  defense ''  are  quite  consistent  with 
each  other.  The  scope  of  supplemental  pleadings  has  been  defined,^ 
the  courts  holding  that  if  plaintiff's  original  bill  is  sufficient  to  en- 
title him  to  one  kind  of  relief,  and  facts  subsequently  occur  to 
entitle  him  to  other  and  more  extensive  relief,  he  may  have  it  by 
setting  up  the  new  matter  in  the  form  of  a  supplemental  bill,  even 
though  the  nature  of  the  suit  would  in  effect  be  changed  thereby. 

Rule  37,  Parties  Generally  —  Intervention;  Rule  38^  Representa- 
tive of  Class;  Rule  39,  Absence  of  Persons  who  Would  Be  Proper  Par- 
ties; Rule  40,  Nominal  Parties;  Rule  41  ^  Suits  to  Execute  Trusts  of 
Will;  Rule  42^  Joint  and  Several  Demands;  Rules  43  and  44,  Defect 
of  Parties;  Rule  45,  Death  of  Party  —  Revivor.  —  Courts  exercise 
wide  discretion  under  these  rules.  Under  Rule  37  the  court  is 
liberal  in  permitting  intervention  '^  and  pennits  the  manufacturer 
of  an  article  to  intervene  in  a  suit  against  his  dealer  for  alleged 
infringement  of  patent  by  the  article. 

The  interpretation  of  Rule  38  has  caused  little  difficulty ,**  and 

"  250  U.  S.  39;  208  Fed.  566  (Wis.);  229  Fed.  702  (C.  C.  A.,  sth  Circ);  230  Fed. 
5x4  (Conn.);  235  Fed.  898  (Penn.);  237  Fed.  484  (Iowa);  249  Fed.  296  (C.  C.  A., 
2d  Circ);  268  Fed.  985  (Fla.);  215  Fed.  377  (N.  J.);  268  Fed.  887  (Penn.). 

••  214  Fed.  841  (Conn.);  229  Fed.  702  (C.  C.  A.,  5th  Circ);  233  Fed.  322  (Penn.); 
233  Fed.  470  (Penn.);  237  Fed.  484  (Iowa);  243  Fed.  399  (N.  D.  Ohio);  268  Fed. 
98s  (FTa.). 

••  Federal  Equity  Rule  34.  See  204  Fed.  103  (Mass.);  206  Fed.  295  (N.  Y.);  211 
Fed.  544  (Ohio);  211  Fed.  544  (N.  D.Ohio);  216  Fed.  267  (Penn.);  235  Fed.  719 
(Wash.);  250  Fed.  160  (C.  C.  A.,  6th  Circ);  264  Fed.  528  (Del.). 

«  210  Fed.  347  (Wis.);  208  Fed.  378  (Penn.);  228  Fed.  895  (C.  C.  A.,  2d  Circ); 
229  Fed.  297  (N.  Y.);  231  Fed.  292  (Cal.);  231  Fed.  571  (C.  C.  A.,  9th  Circ);  231 
Fed.  950  (C.  C.  A.,  6th  Circ);  242  Fed.  561  (Ga.);  252  Fed.  965  (C.  C.  A.,  Sth  Circ); 
255  Fed.  235  (Penn.);  256  Fed.  238  (N.  Y.);  256 Fed.  714;  261  Fed.  646;  262  Fed.  56 
(C.  C.  A.,  9th  Circ);  264  Fed.  340  (N.  C);  266  Fed.  828  (C.  C.  A.,  Sth  Circ);  269  Fed. 
796  (Del.).  Contra,  274  Fed.  4»7  (Del.);  255  U.  S.  356. 

■  208  Fed.  60s  (Wash.);  240 U.  S.  369;  219  Fed.  273  (Ariz.);  219  Fed.  719  (C.  C.  A., 
4th  Circ);  231  Fed.  292  (Cal.);  231  Fed.  521  (Ga.);  233  Fed.  xoio  vGa.);  230  Fed. 
702  (Mich.);  237  Fed.  219  (Del.);  253  Fed.  246  (Fla.);  -57  Fed.  334  (S.  D.  Ohio);  264 
Fed.  247  (Ind.);  271  Fed.  12  (Dd.);  231  U.  S.  646,  248  U.  S.  215. 
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it  has  been  held  that  as  the  Constitution  gives  the  federal  court 
jtuisdiction  involving  non-federal  cases  only  when  the  parties  are 
of  diverse  citizenship,  its  jurisdiction  on  behalf  of  this  class  is 
limited  to  instances  where  tiie  parties  reside  in  different  states. 
The  court  has  held  jurisdiction  of  suits  in  which  there  was  an  ab- 
sence of  persons  who  would  be  proper  parties." 

The  other  rules  imder  this  heading,  excq>t  that  as  to  revivor,^ 
have  provoked  no  particular  discussion.  Under  the  latter  rule, 
the  Supreme  Court  has  held  that  a  substitution  formerly  effected 
by  a  bill  of  revivor  or  a  bill  of  that  nature,  may  now  be  ordered  by 
motion  under  new  Eqiiity  Rule  45.* 

Rule  46  J  Trial  —  Testimony  Taken  in  Open  Court;  Rule  47  y 
Depositions  —  To  be  Taken  in  Exceptional  Cases.  —  Judges  quite 
generally  agree  that  a  great  saving  and  many  advantageous  re- 
sults are  obtained  by  strict  adherence  to  the  rule  compelling  wit- 
nesses to  testify  in  open  court,  and  where  that  practice  b  pursued 
much  favorable  conmient  is  made  concerning  it.  A  number  of 
courts,  however,  refer  cases  to  masters  for  their  findings  of  fact 
and  conclusions  of  law  on  the  evidence  adduced  before  such  masters. 
Other  courts  permit  depositions  to  be  taken  of  witnesses  who  reside 
within  one  hundred  miles  of  the  place  of  trial  and  could  be  com- 
pelled to  testify  in  open  court,  and  in  effect  treat  most  equity 
cases  as  ''exceptional"  if  the  counsel  for  the  litigants  agree  to 
such  procedure.  Even  these  courts  which  pennit  such  reference 
to  a  master  will  usuaUy,  on  the  insistance  of  either  party,  require 
such  witnesses  as  can  be  reached,  to  be  examined  before  it.  In 
some  districts  the  courts  strictiy  enforce  the  rule  that  testimony 
of  all  witnesses  within  the  reach  of  subpoenas  be  given  in  open 

■  204  Fed.  681  (Me.);  231  Fed.  521  (Oreg.);  233  Fed.  loio  (Ga.);  243  Fed.  621 
(R.  I.);  247  Fed.  256  (C.  C.  A.,  2d  Circ);  249  Fed.  538  (C.  C.  A.,  4th  Circ.);  252 
Fed.  248  (Oreg.);  257  Fed.  69  (C.  C.  A.,  3d  Circ);  264  Fed.  247  (Lad.);  264  Fed. 
546  (N.  C). 

**  Circuit  Judge  Hough  (then  District  Judge)  has  pointed  out  the  efficacy  of  this 
rule  as  follows:  "Prior  to  the  passage  of  this  rule  the  opinion  was  widely  entertained 
that  there  was  no  method  of  reviving  an  equity  suit,  except  by  bill  of  revivor.  .  .  . 
Bills  of  revivor  are  cumbrous  survivals  of  antiquity  and  in  my  judgment  rule  45  was 
intended  to  regulate  the  method  of  penalizing  a  failuxe  to  revive;  i.  e,,  to  make 
simple  motions  applicable  to  both  contingencies."  Spring  v.  Webb,  227  Fed.  481 
(1915);  267  Fed.  SSI  (C.  C.  A.,  sth  Circ.). 

••  246  U.  S.  128;  227  Fed.  481  (Vt.);  223  Fed.  41  (C.  C.  A.,  Sth  Circ);  222  Fed. 
9SO  (Penn.);  25s  Fed.  235  (Penn.). 
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court,  as  the  judges  indicate  that  they  prefer  to  hear  and  see  the 
witnesses  on  the  stand  and  that  they  benefit  by  such  procedure.''^ 

In  some  districts  the  courts  will  not  recognize  agreements  to 
take  any  evidence  which  can  be  taken  in  open  court  in  other 
manner. 

The  unreported  decisions  on  these  rules  are  more  numerous  than 
those  reported.*^ 

The  question  has  been  raised  as  to  whether  the  statutory  right 
to  take  depositions  de  bene  esse  is  regulated  hy  the  new  Equity 
Rules.  It  seems  clear  that  Rules  46  and  47  have  to  do  only  with 
situations  where  the  Revised  Statutes  863-867  do  not  apply,  and 
are  merely  regulatory  as  to  the  matter  of  time  of  taking  depositions 
xmder  the  statutes.  Indeed,  Rule  54  seems  to  indicate  the  abso- 
lute statutory  right  to  take  these  depositions  within  the  times 
prescribed  by  the  rules.** 

Rule  48,  Testimony  of  Expert  Witnesses.  —  The  rule  permitting 
the  court  to  order  that  the  testimony  in  chief  of  expert  witnesses, 
directed  to  matters  of  opinion  as  to  the  validity  or  scope  of  patent 
or  trade-mark,  be  set  forth  in  affidavits  and  filed,  is  not  extensively 
used.     In  fact,  long  e]q)ert  depositions  are  becoming  very  much 


**  Judge  Rose  (Maiyland),  in  order  to  hear  witnesses  orally,  occasionally  sits  in 
advance  of  the  trial  to  take  the  evidence  of  some  witness  who  may  not  be  available  at 
the  time  of  trial. 

•'  Rule  46:  207  Fed.  247  (C.  C.  A.,  5th  Circ);  211  Fed.  544  (Ohio);  226  Fed.  202 
(C.  C.  A.,  7th  Circ);  236  Fed.  481  (C.  C.  A.,  8th  Circ);  243  Fed.  looi  (Fla.);  244 
Fed.  836  (Ga.);  270  Fed.  546  (C.  C.  A.,  7th  Circ);  270  Fed.  388  (C.  C.  A.,  gth 
Circ).  Rule  47:  203  Fed.  591  (N.  Y.);  216  Fed.  634  (111.);  221  Fed.  676  (N.  Y.);  227 
Fed.  1004  (N.  Y.);  243  Fed.  362  (C.  C.  A.,  ist  Circ);  243  Fed.  looi  (Fla.);  243  Fed. 
783  (N.  Y.);  243  Fed.  775  (N.  J.);  24S  Fed.  783  (N.  J.);  252  Fed.  397  (C.  C.  A.,  9th 
Circ);   274  Fed.  56  (C.  C.  A.,  6th  Circ);   221  Fed.  676  (S.  D.  N.  Y.). 

**  Former  District  (now  Circuit)  Judge  Mayer,  after  conferring  with  his  asso- 
ciates, Judge  Hough,  Judge  Learned  Hand  and  Judge  Augustus  Hand,  says  concern- 
ing this  rule:  ''Finally,  I  am  asked  to  pass  upon  a  question  of  practice  in  respect  of 
which  it  is  said  the  members  of  the  bar  are  somevdiat  in  doubt.  The  defendant  ob- 
jected to  the  admission  in  evidence  of  certain  depositions  taken  by  plaintiff  without 
first  obtaining  leave  of  court.  These  depositions  were  taken  under  section  863  of  the 
Reinsed  Statutes  of  the  United  States,  and  apparently  within  the  time  provided  by 
equity  rule  47,  .  .  .  but  without  an  order  of  court.  I  am  of  opinion  that  equity 
rule  47  was  not  intended  to  vary  or  be  a  limitation  upon  section  863,  because,  of 
course,  that  section,  being  a  legislative  enactment,  cannot  be  changed  except  by  fur- 
ther legislative  enactment."  Iowa  Washing  Machine  Co. «.  Montgameiy  Ward  &  Co^ 
327  Fed.  X0C4,  Z007. 
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less  frequent  in  such  cases  than  fonnerly.  At  the  present  time, 
expert  testimony  is  largely  given  on  the  witness  stand  and  is 
materially  shortened  thereby.  Many  of  the  federal  judges  are 
attempting  to  correct  the  abuse  of  the  use  of  experts  which  grew 
to  abnoimal  proportions  imder  the  old  rules,  where  counsel  asked 
questions  the  answers  to  which  might  last  for  many  days.  The 
growing  disposition  on  the  part  of  courts  to  limit  expert  testi- 
mony is  strikingly  noticeable.** 

Rules  4p,  s^,  s^t  5^f  53^  54y  ^^  55-  —  These  rules  relate  to  the 
taking  of  evidence  and  securing  the  attendance  of  witnesses  before 
masters,  examiners,  and  stenographers,  and  to  the  filing  of  this 
evidence,  and  are  largely  restatements  of  previous  rules.  ^*  Opera- 
tion imder  them  appears  to  be  clearly  understood. 

Rule  $6 J  Trial  Calendar;  Rule  $7^  Continuances.  —  The  rules 
requiring  a  case  to  be  placed  upon  the  trial  calendar,  after  the 
time  has  elapsed  for  taking  depositions,  and  continued  only  in 
''exceptional  cases''  by  order  of  court  upon  proper  showing,  are 
administered  with  little  uniformity.^  Pressure  of  numerous  urgent 
cases  on  both  the  law  and  equity  sides  of  the  court  requires  that 
the  hearing  of  less  urgent  ones  be  postponed.  There  are  many 
other  reasons  preventing  judges  from  enforcing  these  rules  strictly. 
My  own  experience  and  the  widely  varied  statements  from  clerks 
as  to  the  constantly  changing  practice  imder  these  rules  to  meet 
the  exigencies  of  court  calendars  in  nearly  every  district,  makes 
any  statement  concerning  practice  imder  them  of  little  value.  In 
order  to  know  what  is  necessary  to  be  done  in  any  pending  case, 
it  b  imperative  to  keep  fully  infonned  of  the  local  situation.  The 
f oUowing  instances  are  sufficiently  illustrative. 

The  clerk  of  the  Southern  District  of  Ohio  reports  that  in  his 
district,  cases  are  placed  on  the  trial  calendar  when  at  issue;  that 


••  203  Fed.  sgi  (N.  Y.);  206  Fed.  478  (HI.);  216  Fed.  634  (HI.);  217  Fed.  320 
(Penn.);  243  Fed.  399  (N.  D.  Ohio);  also  many  unreported  cases. 

'•  Ride  50:  24s  Fed.  636  (C.  C.  A.,  2d  Circ);  Rule  51:  229  Fed.  579  (Penn.); 
Rule  54:  203  Fed.  591  (N.  Y.);  221  Fed.  676  (N.  Y.);  Rule  55:  232  Fed.  784  (Vt.). 

»  Rule  56:  216  Fed.  i  (C.  C.  A.,  8tli  Circ);  217  Fed.  175  (N.  Y.);  243  Fed.  77s 
(N.  J.);  243  Fed.  362  (C. C.  A.,  ist  Circ);  245  Fed.  783  (N.  J.);  274  Fed.  56  (C.  C.  A., 
6th  Circ).    Rule 57:  229  Fed.  633  (C.  C.  A.,  4th  Circ);   243  Fed.  362  (C.  C.  A., 
ist  Circ);   270  Fed.  289  (Ga.);  274  Fed.  56  (C.  C.  A.,  6th  Circ);  271  Fed.  284 
(C.  C.  A.,  3d  Circ). 
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equity  cases  are  disposed  of  promptly,  and  that  the  eqtiity  calendar 
is  up  to  date. 

In  the  District  of  Maryland,  the  court  calls  the  equity  docket 
about  every  three  months,  and  insists  upon  assigning  for  trial  every 
case  that  is  then  at  issue. 

In  the  Middle  District  of  Tennessee,  when  neither  party  takes 
depositions  the  case  goes  on  the  trial  calendar  ninety  days  after 
the  case  is  at  issue. 

In  Montana,  cases  are  placed  on  the  calendar  as  soon  as  issue  is 
joined. 

In  many  jurisdictions  these  rules  are  not  observed,  and  in  such 
districts  cases  are  set  at  the  convenience  of  court  and  counsel. 

In  South  Dakota,  eqtiity  cases  go  upon  the  calendar  at  the  tenn 
of  court  foUowing  the  filing  thereof,  without  notice,  and  if  the  case 
is  not  prosecuted  for  three  terms,  the  practice  is  to  dismiss  the 
suit. 

In  the  Northern  District  of  Iowa,  a  local  rule  requires  a  triaf 
notice  in  equity  cases,  but  this  practice  is  not  uniformly  carried 
out  there. 

In  the  Northern  District  of  Georgia,  the  clerk  says  that  the 
large  number  of  law  cases  as  compared  with  those  filed  on  the 
2  equity  side  of  the  court 

"has  prevented  the  making  of  a  calendar  of  equity  cases.  The  present 
practice  of  the  court  is  that  counsel  desiring  an  equity  case  heard,  has 
such  case  placed  on  the  calendar  for  some  Saturday,  after  notice  to 
opposing  counsel  .  .  .  and  the  coiut  devotes  each  Saturday  to  hearing 
equity  cases  and  motions.'' 

In  Oregon,  equity  cases  are  set  specially  and  hence  caused 

"  to  be  tried  more  promptly  than  they  would  be  imder  the  equity  rules." 

In  the  Northern  District  of  Ohio  and  the  Southern  District  of 
New  York,  it  is  necessary,  in  order  to  take  depositions  under  the 
rules,  to  file  notice  of  intention  to  take  them  within  twenty  days 
after  the  case  is  at  issue. 

Rule  55,  Interrogatories  —  Discovery.  —  There  have  been  many 
controversies  over  the  enforcement  of  this  rule.  In  some  instances 
quite  as  much  time  of  the  court  has  been  taken  in  hearing  argu- 
ments concerning  interrogatories  and  deciding  what  should  or 
should  not  be  answered,  as  is  occupied  in  the  actual  trial  of  the 
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case.  Tliis  is  evidenced  by  the  numerous  unreported  and  reported 
decisions  thereon.''  The  difficulty  with  practice  under  this  rule 
is  well  expressed  in  a  letter  from  Judge  Killits,  of  the  Northern 
District  of  Ohio,  in  which  he  says: 

"I  have  a  horror  of  controversies  over  interrogatories,  especially  in  in- 
tricate equity  cases,  and  it  requires  the  court  to  dip  into  the  merits  of  the 
case  several  times.  I  believe  that  some  modification  of  this  rule  in  the 
direction  of  clarity  and  limitation  is  highly  advisable." 

Some  courts  compel  discovery  of  wide  scope  imder  this  rule; 
others  restrict  it  to  facts  and  docimients  clearly  material  to  the 
"support  or  defense  of  the  case."  One  great  difficulty,  aside  from 
the  contention  that  usually  arises  whenever  interrogatories  of  any 
real  scope  are  filed,  is  the  fact  that  the  answers  are  usually  so 
evasive  and  indirect  as  to  be  of  little  value.  Interrogatories  seem 
to  be  more  generally  used  for  "fishing  expeditions"  than  definitely 
to  establish  facts. 

Rules  SQ  to  68j  inclusive^  Reference  to  and  Proceedings  before 
Masters.  —  The  only  substantial  change  in  the  rules  regulating 
master  proceedings  is  the  first  paragraph  of  Rule  59,  which  pro- 
vides that 

"save  in  matters  of  account,  a  reference  to  a  master  skaU  be  the  excep- 
Hon,  not  the  rule,  and  shall  be  made  only  upon  a  showing  that  some 
exuplional  condition  requires  it." 

This  change  was  made  to  bring  all  procedure  under  the  rules  in 
line  with  the  rules  requiring  equity  causes  to  be  tried  in  open  court. 
Under  the  old  rules  some  cases  were  referred  to  masters  for  a  com- 
plete decision  of  the  case,  subject  to  review  only  by  exceptions  to 

"^  211  Fed.  338  (C.  C.  A.,  7th  Circ);  216  Fed.  634  (m.);  217  Fed.  319  (Penn.); 
221  Fed.  424  (Penn.);  221  Fed.  430  (Penn.);  222  Fed.  950  (Penn.);  225  Fed.  622 
(Tenn.);  227  Fed.  948  (N.  Y.);  229  Fed.  833  (Penn.);  231  Fed.  557  (N.  Y.);  231* 
Fed.  998  (N.  Y.);  232  Fed.  617  (R.  L);  233  Fed.  470  (Penn.);  234  Fed.  194  (Dd.); 
23s  Fed.  300  (N.  Y.);  235  Fed.  224  (Mass.);  235  Fed.  300  (N.  Y.);  236  Fed.  544 
(C.  C.  A.,  7th  Circ);  238  Fed.  441  and  444  6^ft88.);  238  Fed.  925  (Mich.);  239  Fed. 
539  (C.C.  A.,  7th  Ore);  240  Fed.  135  Of.  Y.);  241  Fed.  964  (N.  Y.);  243  Fed.  399 
(Otuo);  244  Fed.  825  (N.  J.);  245  Fed.  603  (C.  C.  A.,  6th  Circ);  245  Fed.  824 
(C  C  A.,  6th  Circ);  246  Fed.  603  (C  C.  A.,  6th  Circ);  247  Fed.  351  (Ul.);  248  Fed. 
9S6  (N.  Y.);  259  Fed.  597  (Cal.);  268  Fed.  205  (N.  Y.);  275  Fed.  590  (Del);  275  Fed. 
624  (CaL). 
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such  decision.  That  this  was  never  the  intention  of  the  old  rules 
is  apparent  from  an  early  Supreme  Court  decision.^ 

Some  courts  seem  to  disregard  the  change  in  Rule  59  and  treat 
many  cases  as  "exceptional"  and  reqiiire  veiy  little  showing  con- 
cerning this  "condition"  in  referring  cases,  other  than  in  matters 
of  accoimt,  to  masters. 

The  reference  to  a  master  has  long  been  an  inseparable  adjunct 
of  equity  procedure,  and  has  imposed  ever  increasing  burdens  and 
expense  upon  litigants.  Abnormal  records  are  frequently  made 
before  masters  because  of  the  practice  of  receiving  substantially 
all  testimony  offered,  whether  material,  relevant,  competent  or 
not.  Masters  are  paid  directly  by  the  litigants  and  in  many  in- 
stances their  compensation  is  necessarily  out  of  all  proportion  to 
the  costs  in  proceedings  directly  before  the  coiul.  It  frequently 
happens  that  the  compensation  of  masters  is  much  in  excess  of 
the  judges  who  appoint  them.  It  is  extremely  difficult  to  explain 
to  contending  parties  why  they  should  be  required  to  pay  directly 
the  large  charges  necessarily  made  by  masters  when  the  courts 
are  maintained  and  the  judges  paid  by  the  government.  There  b 
alwajrs  the  feeling  among  litigants  that  masters'  bills  must  be 
paid  promptly  as  presented,  for  fear  that  otherwise  their  rights 
I  might  be  prejudiced.    This  causes  an  unwarranted  reflection  on 

the  courts,  and  b  detrimental  to  the  judicial  system. 

Presiding  Judge  Baker,  of  the  Court  of  Appeals  of  the  Seventh  Cir- 
cuit, has  recently  pointed  out  some  of  these  abuses  before  masteis.^^ 



n  In  Kimberly  v.  Arms,  129  U.  S.  512,  524,  Justice  Field  says:  ''It  is  not  within 
the  general  province  of  a  master  to  pass  upon  all  the  issues  in  an  equity  case,  nor  is  it 
competent  for  the  court  to  refer  the  entire  decision  of  a  case  to  him  without  the  con- 
sent of  the  parties.  It  cannot,  of  its  own  motion,  or  upon  the  request  of  one  party, 
abdicate  its  duty  to  determine  by  its  own  judgment  the  controversy  presented,  and 
devolve  that  duty  upon  any  of  its  officers." 

'^  In  Computing  Scale  Co.  v.  Toledo  Computing  Scale  Co.,  not  yet  reported, 
C.  C.  A.,  7th  Circuit,  1921:  "But  when  it  comes  to  rendering  the  money  decree  on 
a  master's  report,  with  attached  evidence,  counsel  seem  to  be  yet  at  large.  Fre- 
quently they  toy  with  the  master  pretty  much  as  they  did  with  the  notaries  before 
whom  they  took  the  depositions  for  use  at  the  hearing  of  the  merits  of  the  bilL 
.  .  .  Imagine  a  law  court,  with  the  single  issue  before  it  of  damages  for  established 
or  conceded  trespasses,  or  the  value  of  property  wrongfully  appropriated,  or  the 
value  of  property  about  to  be  lawfully  appropriated  (a  condemnation  case),  peiniit- 
ting  the  parties  to  engage  the  attention  of  a  jury  for  five  years.  We  axe  not  noting 
this  case  as  being  ezcq>tionally  Jamdyce;  we  are  merely  taking  it  as  a  text  in  speak- 
ing oiti  general  situation." 
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These  rules  governing  master  proceedings  should  be  given  care- 
ful consideration  with  the  view  of  either  eliminating  or  radically 
changing  them.  If  cases  are  to  be  referred  to  masters,  their  com- 
pensation should  be  fixed  by  statute  and  paid  by  the  government 
in  the  same  manner  that  the  federal  judges  are  paid.  Many  refer- 
ences to  masters  could  be  avoided  if  there  were  a  sufficient  num- 
ber of  federal  judges  to  keep  up  with  the  work  imposed  upon 
them. 

The  decisions  imder  these  rules  reqiure  no  discussion.^ 

Rule  6pf  Petition  for  Rehearing;  Rule  yo,  Suits  by  or  Against  In- 
competents, —  Rule  69  has  been  discussed  in  at  least  three  reported 
cases." 

Rules  fi  and  72,  Form  of  Decree  and  Correction  of  Mistakes  in 
Orders  and  Decrees,  —  The  reported  and  unreported  decisions  under 
these  rules  relate  to  the  procedure  under  them.^^ 

Ride  73y  Preliminary  Injunction  and  Restraining  Orders;  Rule  74^ 
Injunction  Pending  Appeal.  —  Temporary  restraining  orders  have 
been  granted  under  these  rules  without  notice  in  some  instances 
where  it  appears  that  immediate  and  irreparable  loss  or  damage 
would  result  to  the  applicant  before  the  matter  could  be  heard  on 
notice,  and  in  many  instances  injimctions  pending  appeal  have 
been  suspended  upon  tenns  by  the  court  who  decided  the  case." 

^*  Rule  59:  2XZ  Fed.  751  (Me.);  234  Fed.  952  (Penn.);  238  Fed.  948  (Penn.);  243 
Fed.  1003  (Fla.);  244  Fed.  980  (Penn.);  245  Fed.  354  (Cal.);  249  Fed.  757  (Ga.).- 
Rule  60:  227  Fed.  1008  (N.Y.);  229Fed.  579  (Penn.);  245  Fed.  354  (Cal.).  Rule6z: 
245  F«l*  354  (Cal.).  Rule  62:  204  Fed.  334  (N.  Y.);  225  Fed.  883  (Penn.);  245  Fed. 
354  (Cal.);  250  Fed.  798  (Cal.);  255  Fed.  560  (C.  C.  A.,  8th  Circ.).  Rule  63:  203 
Fed.  45  (C.  C.  A.,  7th  Circ);  207  Fed.  848  (Wis.);  205  Fed.  983  (Iowa);  207  Fed. 
848  (Wis.);  22s  Fed.  883  (Penn.);  234  Fed.  949  (Penn.);  237  Fed.  380  (N.  Y.);  238 
Fed.  938  (Penn.);  244  Fed.  881  (Conn.);  255  Fed.  560  (C.  C.  A.,  8th  Circ).  Rule 
66:  210  Fed.  389  (Wash.);  217  Fed.  736  (C.  C.  A.,  8th  Circ);  225  Fed.  776  (N.  Y.); 
227  Fed.  325  (Mass.);  244  Fed.  838  (Texas);  245  Fed.  354  (Cal.);  253  Fed.  4x0 
(Fla.);  258  Fed.  454  ^owa).  Rule  67:  228  Fed.  576  (Penn.);  245  Fed.  354  (Cal.); 
247  Fed.  625  (C.  C.  A.,  6th  Circ);  248  Fed.  508  (Mo.).  Rule  68:  227  Fed.  1008 
(N.  Y.);  23s  Fed.  102 1  (Penn.);  245  Fed.  354  (Cal.);  252  Fed,  xoo  (C.  C.  A.,  9th 
Circ). 

'•  211  Fed.  544  (N.  D.  Ohio);  232  Fed.  6x9  (Cal.);  238  Fed.  441  (Mass.). 

"  246  Fed.  834  (C.  C.  A.,  2d  Circ);  271  Fed.  838  (C.  C.  A.,  8th  Circ). 

»•  209  Fed.  938  (Penn.);  212  Fed.  143  (C.  C.  A.,  3d  Circ);  228  Fed.  26  (C.  C.  A., 
4th  Circ);  240  Fed.  256  (C.  C.  A.,  ist  Circ);  244  Fed.  385  (C.  C.  A.,  xst  Circ);  258 
Fed.  346  (C.  C.  A.,  8th  Circ);  259  Fed.  314  (Penn.);  266  Fed.  726  (Ala.). 
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Rules  75,  f6,  and  77,  Record  on  Appeal  —  Reduction  and  Prepara- 
tion —  Correction  of  Admissions  and  Agreed  Statements.  —  Perhaps 
none  of  the  Federal  Equity  Rules  has  been  more  discussed,  ajn- 
demned,  and  praised  than  the  rules  relating  to  records  on  appeal." 
In  Bome  cases  the  expense  of  reducing  to  narrative  form  or  ab- 
stracting the  record  made  ^in  the  trial  court,  and  the  inconven- 
ience to  court  and  counsel  incident  thereto,  have  resulted  in 
the  courts  permitting]  the]  complete  transcript  in  question  and 
answer  form  to  be  used  as  the  record  on  appeal.  It  is  sometimes 
necessary  to  secure  the  approval  of  both  the  trial  and  appellate 
courts  before  this  leave  is  granted.  So  far  as  can  be  ascertained, 
all  courts  agree  that  such  matters  as  counsel  for  both  parties  find 
immaterial  and  inconsequential  should  be  eliminated,  and  many 
of  the  trial  judges  approve,  and  some  of  the  courts  of  {q)peals  prefer 
appellate  records  ointaining  the  evidence  in  question  and  answer 
fonn. 

The  First,  Second,  Third,  Seventh,  Eighth  and  Ninth  Circuit 
Courts  of  Appeals  have  allowed  appellate  records  containing  the 
evidence  of  witnesses  in  question  and  answer  form,  e^>edally  if 
thqr  are  not  too  voluminous,  and  some  eiqiress  a  very  decided 
preference  for  such  a  record.  The  Court  of  Appeals  of  the  Sixth 
Circuit  has  condemned  this  practice,  although  it  has  ^proved 
some  such  records  where  both  parties  and  the  trial  court  agreed 
that  there  was  a  saving  to  litigants.  Some  district  judges  are  of 
(pinion  that  the  narrative  form  should  be  used,  and  dte  as  reasons 
'for  it  that  the  Court  of  Appeals  is  saved  much  labor  thereby,  and 
that  more  credit  is  given  to  the  findings  of  the  trial  court  when 
such  form  is  used. 

The  opinions  of  those  who  believe  that  these  rules  relative  to 
records  on  appeal  should  be  either  eliminated  or  radically  changed 
are  confirmed  by  what  some  judges  and  clerks  of  courts  say  con- 
cerning them. 

"  ao8  Fed.  4og  (C.  C.  A.,  sth  Ctrc.);  115  Fed-  9S  (C.  C,  A.,  7tli  Circ.);  t* 
M  Equity  Ride  75,  131  Fed.  884  (C.  C.  A.,  6th  Circ.);  3oS  Fed.  9S9  (C.  C.  A, 
6th  Circ.);  331  V.  S.  703;  135  Fed.  891  (C.  C.  A..  6th  CSrc.);  235  U.  S.  383;  ajS 
U.  S.  i;  340  D.  S.  441;  »3o  Fed.  541  (Peno.);  333  Fed.  6og  {C.  C.  A.,  6th  Circ); 
343  Fed.  167  (C.  C.  A.,  6th  Circ);  350  Fed.  30  (C.  C.  A.,  sth  Circ.);  354  Fed.  511 
(C.  C.  A.,  9th  CSic);  338  Fed.  811  (C.  C.  A.,  3d  Circ.);  »6i  Fed.  170  (C.  C.  A., 
6th  Gic.);  369  Fed.  347  (C.C.  A.,  gth  Circ.).  Also  many  unreported  dedsioni  of 
judge*. 
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iCircuit  Judge  Mayer  (New  York) : 

"Equity  Rule  75.  The  provision  as  to  'narrative  form'  is  in  my 
opinion  undesirable.  It  puts  an  ujmecessaiy  and  heavy  burden  upon 
coimsel  and  where  counsel  do  not  agree,  the  court  also  is  burdened  in 
respect  of  a  case  the  details  of  which  may  have  escaped  it.  Thus,  the 
court  may  be  compelled  to  read  part  of  the  record  in  order  to  determine 
whether  the  narrative  is  correct  or  to  determine  whether  the  testimony 
shall  be  reproduced  in  the  exact  words  of  the  witness.  In  the  first  place, 
the  narrative  form  rarely,  if  ever,  gives  a  true  picture  of  the  trial.  Where 
a  witness  has  been  evasive,  the  exact  reproduction  of  his  testimony  is 
the  only  method  of  displaying  to  the  appellate  court  what  occurred  below 
and  sometimes  even  that  is  not  effective  in  a  cold  record.  I  am  very 
strongly  in  favor  of  that  part  of  the  rule  which  provides  for  'all  parts 
not  essential  to  the  decision  of  the  questions  presented  by  the  appeal 
being  omitted.'  This  responsibility,  however,  should  rest  upon  counsel 
and  I  think  counsel  are  not  sufficiently  alive  to  this  responsibility." 

Judge  KiUits  (Ohio): 

"The  rule  requiring  condensation  of  the  record  is,  I  thinkj  a  mis- 
take. Often  we  spend  an  extraordinary  amoimt  of  time  in  endeavoring 
to  settle  questions  whether  there  has  been  a  proper  abstracting,  and 
usually  the  matter  comes  at  a  time  when  the  court  is  embarrassed  by  hav- 
ing failed  to  retain  in  mind  the  atmosphere  of  the  case  when  on  trial.  It 
puts  additional  work  on  us  and  of  course  in  the  employment  of  attorneys 
and  agents  to  do  the  abstracting  and  presentation  of  controversies  to 
the  court  there  must  be  additional  expense,  more  than  coimterbalandng 
the  expense  of  printing  the  enlarged  record.  ...  To  put  a  second  mind 
(that  of  the  abstractor)  between  the  witness  and  the  reviewing  judge 
doubles  and  more  than  doubles  the  chances  for  wrong  impressions  of  the 
actual  testimony." 

Judge  Morton  (Massachusetts) : 

"Expressing  my  own  views  as  to  the  abstracting  of  testimony,  it  does 
not  work  well.  In  the  first  place  it  is  more  expensive;  the  abstracting 
costs  more  than  the  printing  of  the  complete  record  in  most  cases.  I 
remember  one  case  which  took  two  or  three  days  to  hear  in  which  the 
counsel  quarreled  over  the  condensation  of  the  record.  They  must  have 
taken  much  longer  to  settle  the  record  than  to  try  the  case.  It  is  quite 
true  that  question  and  answer  testimony  reproduces  much  better  the 
attitude  and  meaning  of  the  witness." 
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Arthur  I.  Charron  (clerk  of  the  Court  of  Appeals  for  the  First 
Circuit) : 

"It  is  my  belief  that  the  judges  in  the  appellate  coiut  much  prefer  the 
evidence  presented  in  this  form"  (question  and  answer). 

William  Parkin  (clerk  of  the  Court  of  Appeals  for  the  Second 
Circuit) : 

"  From  the  outset  the  judges  expressed  a  preference  to  have  the  records 
in  equity  cases  come  up  in  the  form  of  question  and  answer.  A  stipulation 
is  made  by  the  parties  that  the  record  be  so  prepared  and  this  stipula- 
tion is  usually  so  ordered  by  the  trial  judge,  though  this  formality  is 
sometimes  omitted." 

Ex- Judge  William  L.  Day  (Ohio),  in  a  paper  before  the  American 
Bar  Association,^^  well  expresses  the  disadvantage  of  abstracting 
and  filing  appellate  records  in  narrative  form. 

With  evidence  in  question  and  answer  form  an  appellate  court 
has  a  much  better  picture  of  the  trial,  and  the  supreme  and  ap- 
pellate courts  frequently  quote  from  such  testimony  in  reviewing 
trial  courts.®* 
1^*"^  In  view  of  the  added  burdens  and  expense  of  abstracting  records 

;^  without  compensating  advantage,  should  not  these  rules  be  re- 

vised? 

RuUs  78,  /p,  80 y  and  81.  — These  rules  relate  to  an  affirmation 
in  lieu  of  an  oath;  additional  rules  to  be  made  by  the  district 
courts  in  their  respective  districts  for  regulating  practice  not  in- 
consistent with  the  Federal  Equity  Rules  (which  has  been  referred 
to  heretofore) ;  that  when  the  time  prescribed  by  these  rules  ex- 
pires on  Simday  or  a  legal  holiday,  such  time  shall  extend  to  and 
include  the  next  succeeding  day.  One  is  the  rule  relative  to  the 
time  when  these  present  rules  became  effective.  They  need  no 
further  coimnent. 

Our  Equity  Rules  on  the  whole  are  working  well  The  large 
number  of  judicial  decisions  enable  lawyers  to  act  with  reasonable 
certainty  imder  most  of  them. 
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»  Vol.  XLIII,  Am.  Bar  Ass'n  Rep.,  443,  44^  (1918)- 

n  N.  Y.  Scaffolding  Co.  v.  Chain  Belt  Co.,  245  Fed.  747  (C.  C.  A.,  7th  Circ.);  s. c, 
254  U.  S.  32. 
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If  any  change  or  modification  is  contonplated,  attention  should 
be  directed  toward: 

(a)  Rule  25,  Bill  of  complaint. 

(b)  Rule  26,  Joinder  of  causes  of  action. 

(c)  Rule  30,  Answer,  Counterclaim. 

(d)  Rule  58,  Interrogatories. 

(e)  Rules  59-68,  Master  proceedings. 

(f)  Rule  7S,  Appeal  records. 

The  tremendous  amount  of  time  already  consumed  by  court  and 
counsel  in  interpreting  and  administering  such  of  the  rules  as 
changed  previous  practice,  makes  it  plain  that  innovations  should 
be  attempted  only  where  a  real  necessity  is  manifest  from  experi- 
ence over  a  considerable  period  of  time. 

If  the  Supreme  Court  would  provide  by  rule  some  simple  way  of 
bringing  before  it,  for  interpretation  or  change,  any  rule  over 
which  there  is  a  real  difference  of  court  opinion,  or  which  b  proving 
inefficient  in  operation,  it  would  go  a  long  way  toward  improving 
and  unifying  the  practice  under  these  Federal  Equity  Rules. 

Wallace  R.  Lane. 

CsaCAQO,  IlXQfOZS. 
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THE  PROGRESS  OF  THE  LAW,   1919-1921 

EVIDENCE 

THE  word  ^^ progress"  is  somewhat  ironical  when  applied  to 
the  enormous  outpouring  of  American  decisions  on  Evidence. 
The  best  proof  of  progress  in  this  branch  of  the  law  would  be  its 
virtual  disappearance  from  our  appellate  courts.  It  is  not  concerned 
with  defining  human  rights  and  duties,  but  with  the  mere  mechan- 
ics of  justice,  which  ought  to  have  been  settled  long  ago.  Instead, 
a  considerable  portion  of  the  timfe  and  thought  of  our  highest 
courts  is  diverted  from  fimdamental  problems  of  property,  con- 
tract, industrial  disputes,  bankruptcies,  railroad  rate  r^ulation, 
taxes,  constitutional  law,  in  order  to  decide  whether  certain  testi- 
mony is  hearsay  or  what  questions  are  proper  on  cross-examination. 
The  American  decisions  on  Evidence  for  one  month  require  thirty 
double-columned  pages  —  seven  himdred  and  fifty  headnotes — in 
the  advance  sheets  of  the  American  Digest.^  The  English  Law  Re- 
'I****  ports  in  twenty-one  months  contain  on  this  subject  twenty-five 

vM-S  cases;^  and  all  the  headnotes  on  Evidence  in  their  Digest,  which 

are  somewhat  longer  than  our  headnotes,  cover,  for  twenty-one 


C^  September,  1921,  advanoe  sheets:   "Evidence/'  12^  pages;  "Witnesses,"  7H 
^  pages;  "Criminal  Law,"  sub-heading  "X,  Evidence,"  10  pages.    No  count  is  made 

1^^  of  still  other  cases  on  Evidence  under  the  sub-heading,  "XII,  Trial."    Each  page  con- 

*^J^  tains  approximately  twenty-five  headnotes.    Of  course,  the  same  point  is  aometimes 

Sin|rt  digested  under  more  than  one  key-nimiber. 

^gffSL  '  In  1920,  and  the  1921  reports  through  October  issue,  the  following  cases  relate 

i.«i»^  to  Evidence:   Glebe  Sugar  Refining  Co.  v.  Greenock,  note  32,  tn/ra;  Rex  v.  Love- 

••*  •*  grove,  [1920]  3  K.  B.  643;  Meadows  v.  Ellerman  Lines,  note  13;  Thomas  r.  Jones, 

[1921]  I  K.  B.  22  (C.  A.);  Rex  v.  Wood,  [1920]  2  K.  B.  179  (C.  C.  A.);  Rex  v.  Paul, 
[1920]  2  K.  B.  183  (C.  A.);  Rex  v.  Stanley,  i6»d.,  235  (C.  A.);  Rex  v.  Biggin,  [1920] 

1  K.  B.  213  (C.  A.);  Lyle-Samuel  v.  Odhams,  Ltd.,  [1920]  i  K.  B.  135;  O'Rourke  v. 
Darbishire,  [1920]  A.  C.  581;  Percival  v.  Peterborough,  [192 1]  i  K.  B.  414;  Nesom 
V.  Metcalfe,  ibid.y  400;  Ford  v.  Receiver,  [192 1]  2  K.  B.  344;  Bamett  9.  Cohen,  [1921] 

2  K.  B.  461;  Calmenson  v.  Merchants'  Warehousing  Co.,  [1921]  W.  N.  59  (H.  L.,  Ir.); 
Perry  v.  Perry,  [1920]  P.  361;  The  Turid,  [1920]  P.  370;  In  re  Wright,  [1920]  i  Ch. 
108;  Stokes  V.  Whicher,  [1920]  i  Ch.  411;  L.  &  N.  W.  Ry.  v.  Ashton,  [1920]  A.  C.  84; 
Craig  V,  Lamoureux,  [1920]  A.  C.  349  Q.  C);  In  re  Battle- Wrightson,  [1920]  2  Ch. 
330;  In  re  Rees,  [1920]  2  Ch.  59;  Forgione  v.  Lewis,  ibid,,  326;  Kings  9.  Menis,  [1920] 

3  K.  B.  566.  .  Unofficial  reports  contain  a  few  more  cases,  but  the  headnotes  of  these 
are  included  in  the  Digest  calculation  in  the  text. 
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months  less  than  five  double-columned  pages.  One  man  cannot 
winnow  afresh  the  American  output  of  the  same  period,  and  this 
article  will  be  largely  based  on  the  cases  which  have  already  been 
selected  by  law  reviews.  The  recent  legislation  has  not  been 
examined,  but  books  and  articles  on  Evidence  will  be  noted,  so 
that  this  discussion  is  little  more  than  a  survey  of  the  American 
and  English  literature  of  the  topic  during  the  past  two  years. 

Of  English  treatises,  Taylor's  two  volumes,  based  largely  on 
Greenleaf,  have  gone  into  the  eleventh  edition,'  and  Phipson,  a 
much  better  text-book,  into  the  sixth.^  A  third  edition  of  the 
condensed  Phipson  has  also  s^peared.^  A  similar  American  hand- 
book has  been  based  on  Chamberlajme.*  A  notable  case  book  has 
been  compiled  by  Professor  Hinton,  containing  many  recent 
decisions  and  footnotes  of  great  value.^  No  books  on  special 
topics  have  come  to  the  writer's  attention,  either  in  Evidence 
proper  or  the  interesting  adjacent  territory  opened  up  by  Wig- 
more's  Principles  of  Judicial  Proof, ^  which  deals  with  the  weight 
and  significance  of  testimony.  Mention  may  be  made  in  this 
latter  connection  of  a  recent  American  review  of  a  German  publi- 
cation now  a  few  years  old,  Justiz-IrrtUmer,  by  A.  Hellwig,*  giving 
examples  of  miscarriages  of  justice,  several  of  which  were  based 
on  confessions  which  proved  to  be  false. 

The  war  has  affected  the  law  of  Evidence  in  two  ways.  First, 
it  brought  special  tribimals  into  operation.  Prize  courts  are  charged 
by  Baty  ^®  with  unwisely  discarding  the  rule  observed  in  former 
wars,  that  captors'  evidence  shall  not  be  received.  American 
courts-martial  had  a  new  Code  of  Evidence  drawn  by  Wigmore. 
Not  enough  has  yet  been  written  on  its  merits  in  action;  and  com- 

'  A  Treatise  on  the  Law  of  Evidence^  etc.,  11  ed.,  J.  B.  Matthews  and  G.  F. 
Spear.    2  vols.,  London,  1920.    Reviewed  in  34  Hakv.  L.  Rev.  898. 

*  The  Law  of  Evidence,  6  ed.,  London,  192 1. 

*  Manual  of  the  Law  of  Evidence  for  the  Use  of  Students,  3  ed.,  London, 
192 1. 

*  C.  F.  Chambeklayne,  Handbook  on  the  Law  of  Evidence,  ed.  A.  W.  Blake- 
man  and  D.  C.  Moore,  Albany,  1919.    Reviewed  in  8  Cal.  L.  Rev.  202. 

^  E.  W.  Hinton,  Cases  on  the  Law  of  Evidence,  St.  Paul,  19 19.  Reviewed 
in  33  Haev.  L.  Rev.  745;  8  Cal.  L.  Rev.  357.  T.  W.  Hughes,  Cases  on  the  Law 
OF  Evidence,  Chicago,  192 1,  reached  the  writer  too  late  for  mention  in  the  text. 

*  Boston,  1913. 

*  Minden  (Westffden),  19x4.    Reviewed  in  11  J.  Cbim.  L.  and  Cbim.  157. 

>^  Thomas  Baty,  "Neglected  Fundamentals  of  Prize  Law"  30  Yale  L.  J.  34* 47* 
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parisons  of  it  with  dvil  trials  and  with  French  military  justice  would 
be  worth  while."  Secondly,  in  the  prosecutions  for  the  expression  of 
opinions  hostile  to  the  war,  under  the  Espionage  Act  and  similar 
state  legislation,  intention  to  hinder  the  war  was  usually  an  essen- 
tial element  of  guilt,  and  courts  had  much  difficulty  in  determining 
what  evidence  of  the  defendant's  mental  state  should  be  admitted, 
—  e.  g,y  pro-German  utterances  before  the  United  States  was  at 
war,  socialistic  speeches  not  specified  in  the  indictment,  conduct 
and  language  indicating  loyalty.  Attempts  were  made  to  get  in 
large  masses  of  testimony  on  the  objects  and  necessity  of  the 
nation's  action,  such  as  the  President's  speeches,  reports  of  eye- 
witnesses of  the  Russian  Revolution,  etc.  In  some  trials  the  defend- 
ant was  allowed  to  make  a  long  unbroken  statement  of  his  political 
and  economic  views,  in  accordance  with  the  continental  practice 
in  political  offenses.  If  we  are  to  continue  to  have  such  offenses 
in  this  country  in  time  of  peace,  many  interesting  problems  of 
evidence  will  require  consideration." 

Signs  of  Change 

The  rules  of  Evidence  improve  slowly  because  there  is  so  little 
f**_-  to  get  excited  about.    They  involve  no  class  issues  like  injimctions 

in  labor  disputes,  they  have  no  such  obvious  effect  on  commerce 
as  the  subjects  which  the  Commissioners  of  Uniform  Laws  have 
been  working  to  put  in  order.  To  abolish  one  antiquated  rule 
like  the  attesting  witness  requirement  in  one  of  the  forty-eight 
states,  demands  the  concerted  and  prolonged  action  of  several  dis- 
^»i^-  interested  lawyers.     A  reform  is  boimd  to  go  much  faster  if  the 

^^  pure  love  of  improvement  can  annex  some  additional  motive, 

more  common  if  less  altruistic;  e.g.,  a  change  may  mean  dollars 
and  cents  to  many,  as  when  the  removal  of  the  interest  disquali- 
fication made  it  easier  to  collect  honest  debts,  or  it  may  have 
behind  it  the  deep-rooted  instincts  of  a  profession  like  the  dubious 

u  See  D.  B.  Creecy,  "Courts-Martial/'  lo  J.  Csnc.  L.  and  Cbim.  202,  207;  L.  K. 
Underbill,  "Notes  on  the  Procedure  of  Courts-Martial/'  zo  ibid.,  42,  45;  E.  AngeU, 
"The  French  System  of  Military  Law,"  15  III.  L.  Rev.  545,  553. 

^  State  9.  Townley,  182  N.  W.  773  (Minn.,  1921);  Stokes  v.  United  Sutes,  264  Fed. 
18  (C.  C.  A.,  8th  Circ.,  1920) ;  Pierce  r.  United  States,  25  2  U.  S.  239  (1920) ;  Sehonnann 
V.  United  States,  264  Fed.  917  (1920),  are  examples.    See  Robert  Ferrari,  "The  Trial 
of  Political  Prisoners  Here  and  Abroad,"  66  Dial,  647  Qune  28, 1919);  Z.  Chafeb,  Jk. 
Fbxsdom  of  Speech,  index  sub  "Evidence,"  and  Bibliography,  page  379. 
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physician's  privilege.  Three  different  attempts  to  modify  the  law  of 
Evidence  have  attained  some  success  because  of  such  ulterior  mo- 
tives. These  three  attacks  are  important,  not  merely  for  their  own 
sake,  but  because  observation  of  the  actual  working  of  a  new  modi- 
fication within  a  limited  sphere  will  enable  us  to  decide  whether  it 
may  be  wisely  adopted  as  a  permanent  general  rule. 

I.  Workmen's  Compensation  Acts.  These  statutes  in  several 
jurisdictions  establish  new  presumptions  shifting  the  burden  of 
coming  forward  with  evidence  upon  the  defendant,  in  situations 
where  the  workman's  right  to  relief  is  considered  probable  though 
difficult  to  prove,  and  dispense  with  the  rules  for  the  exclusion 
of  testimony  such  as  the  hearsay  rule.  This  action  is  obviously 
due,  not  merely  to  popular  dissatisfaction  with  these  rules,  but  to 
the  desire  that  a  well-defined  group  of  persons  shall  obtain  the  com- 
pensation given  them  by  the  legislature  without  the  technicalities, 
obstructions,  and  delays  caused  by  contests  over  the  admissibility 
of  evidence.  Without  those  rules  it  is  easier  for  workmen  to  prove 
their  claims,  and  lawyers  are  less  necessary.  Is  this  gain  dffset  by 
a  greater  loss?  The  best  argument  for  our  law  of  Evidence  is  that 
by  excluding  testimony  which  is  comparatively  untrustworthy 
or  which  takes  time  out  of  all  proportion  to  its  value,  the  trial  is 
hastened  and  a  correct  determination  of  the  basic  facts  is  rendered 
more  probable.  The  Compensation  Acts  offer  a  useful  opportunity 
to  learn  if  this  argument  is  valid.  Here,  where  the  supposed 
safeguards  have  been  removed,  are  the  proceedings  interminable 
and  the  decisions  frequently  erroneous?  P.  T.  Sherman  in  the 
University  of  Pennsylvania  Law  Review  ^'  examines  the  cases  under 
the  New  York  statute  and  concludes  that  it  would  have  been  wiser 
to  retain  the  ordinary  rules  of  Evidence.  He  states  that  the  Indus- 
trial Accident  Commission,  supported  by  a  minority  of  the  judges, 
has  taken  advantage  of  the  statute  to  disregard  not  only  the  legal 
rules  making  testimony  inadmissible,  but  also  the  logical  principles 
as  to  the  weight  of  evidence,  and  has  frequently  given  compensa- 
tion because  there  was  a  little  hearsay  testimony  on  the  workman's 

>*  "Evidence  and  Proof  under  Workmen's  Compensation  Laws,"  68  U.  Pa.  L. 
Rev.  203;  see  also  Reid  v.  Automatic  Electric  Washer  Co.,  179  N.  W.  323  (la.,  1920), 
noted  in  69  U.  Pa.  L.  Rev.  279  (1921),  with  conunent  on  various  statutes.  On  burden 
of  proof,  see  68  U.  Pa.  L.  Rkv.  300;  Meadows  v,  EUerman  Lines,  [1920]  3  K.  B. 
544  (C.  A.). 
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side  though  much  outweighed  by  the  defendant's  evidence.  Many 
such  findings  have,  he  says,  been  reversed  by  a  majority  of  the 
judges  on  appeal.  It  may  be,  however,  that  as  the  tribunals 
become  more  accustomed  to  handling  testimony  which  would  else- 
where be  inadmissible,  they  will  be  able  to  estimate  its  value 
with  increasing  accuracy.  Before  we  decide  that  the  experiment 
is  a  failure  in  these  tribimals  and  should  be  abandoned,  or  that 
a  fortiori  a  similar  policy  of  the  open  door  for  evidence  should 
not  be  adopted  in  the  ordinary  courts,  it  would  be  helpful  to  have 
further  investigation,  e.  g.,  (a)  reviews  like  Sherman's  of  the  decisions 
in  other  states;  (b)  reports  by  appellate  judges  on  the  merits  of 
commission  findings  as  seen  in  bulk  after  several  years'  experience; 
(c)  reports  based  on  commission  records  and  actual  observation 
of  commission  hearings  by  persons  qualified  to  compare  the  work- 
ings of  their  liberal  methods  with  the  operation  of  the  rules  of 
Evidence  in  ordinary  dvil  and  criminal  proceedings. 

II.  CorUracts  to  Alter  or  Waive  the  Rules  of  Evidence.   An  article 
with  this  title  by  Wigmore  in  the  Illinois  Law  Review^^  supports  the 
validity  of  such  contracts.    A  life  insurance  policy  provider  that  the 
presumption  of  death  after  seven  years'  disappearance  shall  not  oper- 
■••-•  ate;  an  accident  policy,  that  the  accidental  character  of  the  injury 

^^fl  must  be  established  by  an  eyewitness  other  than  the  policyholder, 

•^^  or  that  the  privilege  against  corporal  inspection  is  waived,  or  that 

a  physician  may  disclose  commimications  from  the  insured;  a 
surety  company  agrees  that  the  plaintiff's  vouchers  of  payment 
shall  be  conclusive  proof  of  loss.^^  These  clauses  result  from  the 
belief  of  business  men  that  certain  established  rules  of  Evidence 
ISm  promote  imposture  or  delay.    We  may  uphold  some  of  the  clauses 

*^  without  committing  ourselves  to  the  proposition  that  a  private 

contract  can  force  a  court  to  adopt  a  special  rule  of  Evidence. 
For  instance,  if  an  insurance  company  can  limit  its  liability  to 
exclude  deaths  in  war  or  by  suicide,  it  can  also  exclude  deaths 
by  disappearance.  Ordinary  principles  of  contract  allow  one  to 
promise  as  much  or  as  little  as  he  pleases.   Again,  privileges  which 

^<  i6  III.  L.  Ret.  87  (1921),  with  a  large  collection  of  authorities,  many  very  xecent 
For  other  comment  on  recent  cases  see  5  Minn.  L.  Rev.  227,  480;  ai  Coluicbia  L. 
Rev.  192;  19  Mich.  L.  Rev.  202;  6  Ia.  L.  Bull.  236. 

^*  The  conflicting  decisions  on  the  clauses  are  collected  in  the  references  of 
note  14. 
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may  be  waived  at  the  trial  may  also,  in  reason,  be  waived  an- 
tidpatorily  in  the  policy.  So  fax ,  the  only  sound  Ihnitation  on  the 
company's  power  is,  that  the  clause  must  not  be  a  trap  for  the 
policyholder.  The  surety  policy  meets  an  additional  difficulty, 
that  the  provision  for  automatic  proof  without  possibility  of 
coimtervailing  evidence  ousts  the  courts  of  all  substantial  juris- 
diction. Wigmore  asks  why  not,  if  business  men  prefer  this  method 
to  the  lengthy  processes  of  the  ordinary  trial.  Still  greater  obstacles 
are  presented  by  a  clause  agreeing  to  admit  hearsay  evidence,  for 
the  court  is  then  forced  to  try  the  case  by  unusual  methods,  and 
might  well  refuse  to  do  so.*'  The  authorities  are  divided  on  all 
these  clauses,  but  their  frequent  use  in  business  contracts  shows 
dissatisfaction  with  the  law  of  Evidence,  and  whenever  these  clauses 
are  upheld  their  operation  will  furnish  useful  data  on  the  problem 
whether  the  rule  of  Evidence  in  question  should  be  abolished  by 
legislation  as  well  as  by  agreement. 

m.  Psychological  Criticism.  Reform  in  the  methods  of  settling 
questions  of  mental  capacity  is  urged,  not  only  by  lawyers,  but 
by  alienists,  psychiatrists,  and  psychologists.  Henry  W.  Taft 
speaks  for  the  bar  in  voicing  dissatisfaction  with  medical  experts 
in  will  cases.*^  Dr.  W.  A.  White,  Superintendent  of  the  Government 
Hospital  for  the  Insane,  Washington,  D.  C,  writing  on  "  Expert  Tes- 
timony in  Criminal  Procedure  Involving  the  Question  of  the  Mental 
State  of  the  Defendant, "  "  recommends  a  statute  drawn  by  the  Amer- 
ican Institute  of  Crfaninal  Law  and  Criminology,  which  authorizes 
the  court  to  summon  experts  who  may  be  questioned  by  both  sides; 
allows  the  defendant  to  be  examined  by  these  experts  and  by  the 
state's  experts;  sends  the  defendant  to  a  hospital  for  observation, 
where  all  experts  shall  have  access  to  him;  directs  each  expert  to 
prepare  a  written  report  on  which  he  may  be  cross-questioned, 
as  a  substitute  for  the  discredited  h}^othetical  question,  which 
is  to  be  abolished;  and  also  authorizes  all  the  experts  if  they  see 
fit  to  prepare  a  joint  report.  The  appointment  of  experts  by  the 
court,  which  need  not  be  limited  to  mental  experts  or  to  criminal 
cases,  is  also  recommended  by  a  committee  of  the  Board  of  Circuit 


"  Such  a  contract  was,  however,  upheld  in  Thompson  v.  Fort  Worth,  etc.  Ry.  Co., 
31  Tex.  Civ.  App.  583,  73  S.  W.  29  (1903). 

"  "Comments  on  Will  Contests  in  New  York,"  30  Yale  L.  J.  593,  601  (1921). 
u  IX  J.  Crdc.  L.  &  Ckim.  499  (192 1). 
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Judges  of  Wisconsin.  Their  report,  by  Judge  E.  Ray  Stevens," 
reviews  the  statutes  of  tlie  states  which  aheady  allow  such  experts 
and  submits  a  draft  statute.  It  is  to  be  hoped  that  the  Michigan  de- 
cision *"  invalidating  such  a  statute  on  the  ground  that  the  selection 
of  witnesses  is  not  a  judicial  act,  represents  the  isolated  atutitde  of 
a  court  which  has  shown  itself  noticeably  inhospitable  to  modem  , 
l^al  methods."  The  value  of  mental  examinations  of  defendants 
in  criminal  cases  and  of  juvenile  delinquents  has  been  well  proved." 
It  suggests  the  possibility  of  similar  examinations  of  witnesses 
of  alleged  mental  defectiveness  or  psychopathic  tendencies.'' 
Although  the  law  has  refused  to  admit  lay  evidence  that  a  witness's 
mentality  is  low,"  except  when  it  approaches  insanity,  because 
such  evidence  is  too  uncertain,  the  report  of  a  Binet-Simon  or 
other  intelligence  test  would  be  of  distinct  value  to  a  trained  judge 
in  weighing  testimony,  and  attempts  to  introduce  such  reports  have 
recently  been  made."  Undoubtedly  the  wide  use  of  such  tests 
in  the  army  will  have  its  influence.  The  difficulty  is,  however, 
that  these  tests  of  a  witness  will  go,  not  to  a  judge,  but  to  the  jury. 
Hence  their  value  is  much  less  than  for  the  juvenile  delinquent, 
who  gets  no  jury  trial.  The  defendant  in  a  criminal  case  is  also 
likely  to  be  a  better  subject  of  intelligence  tests  than  a  witness, 
if  the  ctiminolc^sts  succeed  in  their  plan  to  have  the  jury  pass 
only  on  the  question  whether  the  accused  committed  the  crimi- 
nal act  with  mens  rea,  leaving  his  mental  req>on^bility  and  his 

"  "Expert  Teatimony,"  lo  J.  Crim.  L.  &  Crim.  i88  (1919).  See  klso  G.  W, 
Jacoby,  The  Unsound  Mind  and  the  Law,  igiS;  reviewed  ia  33  Hakv.  L.  Rev.  SSi. 

•°  People  V.  Dickerson,  164  Mich,  148,  up  N.  W,  199  (1910). 

"  Anway  p.  Grand  Rapida  Ry.  Co.,  air  Mich,  jgj,  179N.  W.  350  (19*0)  — ded»r- 
atoiy  judgments  invalid;  Wattles  d.  Upjohn,  iii  Mich.  514, 179  N.  W.  335  (igzo)  — 
propoitional  representation  invalid;  Atty.  Gen.  ex  ret.  Dingeman  r.  Lacy,  iSo  Mich. 
319,  146  N.  W.  871  (1914)  —  Detroit  court  of  domestic  relations  invalid. 

"  See,  for  example,  T.  W.  Salmon,  "Some  New  Problems  for  Psychiatric  Research 
in  Delinquency,"  10  j.  Ckm.  L.  &  Cwit.  375  {1919);  H.  Olson,  "The  Psychopathic 
Laboratory  of  the  Municipal  Court  of  Chicago,"  91  Cent.  L.  J.  101  (1911). 

"  Tom  A.  Williams,  "Some  Remarks  about  Testimony"  (summarized  from  the 
experience  of  French  psychiatrists  and  experts  in  legal  medicine),  10  J.  Cbim.  L. 
and  Cbik.  609  (1930);  see  also  64  Sol.  L.  |.   579  {1930). 

"  Bell  V.  Rinner,  16  Ohio  St.  4S  (1864). 

"  State  V.  Wade,  113  Atl.  458  (Conn.,  1931),  alter  use  of  Binet-Simon  reports  of 
the  defendant's  mentality,  similar  reports  on  witnesses  were  excluded  by  the  trial 
court;  held  within  its  discretion,  as  a  question  of  remoteness.  The  tots  were  apfdied 
to  the  defendant  in  State  v.  Schilling,  in  Atl.  400  (N.  J.,  1910). 
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subsequent  treatment,  whether  in  a  prison,  asylum,  or  hospital,  to 
be  determined  by  a  board  on  the  basis  of  expert  recommendations. 
The  mental  capacity  of  a  witness  will  always  have  to  be  left  to  the 
jury,  so  long  as  there  is  a  jury  to  determine  the  issues  of  fact  on 
which  this  witness  testifies,  and  it  is  doubtful  whether  such  a 
rough  and  ready  instrument  of  justice  can  cut  to  the  fine  lines 
involved  in  an  intelligence  test.  W.  M.  Marston"  of  the  Massa- 
chusetts bar  has  experimented  with  blood  pressure  and  other  tests 
to  determine  the  veracity  of  witnesses,  and  states  that  the  results 
of  these  tests  were  corroborated  by  the  subsequently  disclosed 
facts,  already  known  to  the  witness.  Lawyers  will  await  the  results 
of  such  investigations  with  open  minds.  They  cannot,  of  course,  be 
substituted  in  courts  generally  for  present  methods  of  examination 
until  their  useftilness  is  thoroughly  demonstrated.  If  such  tests 
ever  are  adopted,  it  is  probable  that  the  jury  system  will  have  to 
be  abandoned,  imless  education  will  have  advanced  so  far  that 
twelve  men  picked  at  random  will  adequately  absorb  blood  pressures, 
time  reactions,  and  intelligence  quotients,  and  combine  the  mass 
into  a  just  verdict.  In  other  words,  the  jury  might  also  be  sub- 
jected to  an  intelligence  test. 

Preliminary  Topics 

For  convenience  the  various  topics  of  Evidence  will  be  considered 
in  the  order  adopted  by  Thayer's  Cases. 

Judicial  Notice  has  been  taken  of  such  matters  of  common 
knowledge  as  the  increased  cost  of  living,*^  the  meaning  of  "fifty- 
fifty,"**  and  that  a  new  Ford  is  worth  over  two  hundred  dollars,** 
but  not  of  such  controverted  facts  as  the  intoxicating  qualities  of 
Jamaica  ginger '®  or  the  distance  through  which  odors  from  auto- 
mobiles will  travel.'^  Certain  information  not  generally  known  is 
used  as  the  basis  of  judicial  action  without  being  put  in  as  evidence 
because  it  is  part  of  a  judge's  duty  to  possess  or  acquire  such  inf or- 

*•  "Psychological  Possibilities  in  the  Deception  Tests,"  11  J.  Crm.  L.  &  Cwm. 
SSI  (1921). 

*»  Hurst  V,  C.  B.  &  Q.  R.  R.  Co.,  219  S.  W.  s66  (Mo.,  1920),  noted  in  10  A.  L.  R.  179. 

«•  Chafin  V,  Main,  etc.  Co.,  85  W.  Va.  459,  102  S.  E.  291  (1920).  See  "Slang  or 
Colloquial  Phrases  in  the  Law  of  Evidence,"  11  A.  L.  R.  66z. 

**  State  V.  Phillips,  xo6  Kan.  192,  186  Pac.  743  (1920). 

N  Commonwealth  v.  Sookey,  236  Mass.  448,  128  N.  E.  788  (1920). 

"  Texas  Co.  v.  Brandt,  79  Okla.  97, 191  Pac.  166  (1920),  noted  in  91  Cent.  L.  J.  353. 
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mation.  Thus  he  must  know  the  statutes  of  his  jurisdiction,  and 
the  House  of  Lords  recently  took  judicial  notice  of  a  material 
section  which  was  entirely  overlooked  in  the  lower  court,**  though 
some  courts  hold  that  a  point  cannot  be  raised  for  the  first  time 
on  appeal.  The  municipal  court  of  Chicago  is  required  by  statute 
to  take  judicial  notice  of  the  city  ordinances,  but  the  Illinois 
Supreme  Court  wiU  not  do  so  on  appeal  from  the  municipal  court, 
and  declares  that  a  statute  obliging  it  to  do  so  would  be  uncon- 
stitutional.'*  This  and  the  earlier  refusal  to  take  judicial  notice 
of  the  rules  of  practice  of  the  municipal  court  **  show  a  regrettable 
willingness  of  the  Illinois  Supreme  Court  to  complicate  appellate 
procedure  in  a  court  which  aims  to  make  the  settlement  of  small 
disputes  simple,  cheap,  and  speedy. 

Presumptions  and  Burden  of  Proof.  Although  the  existence  of 
any  given  presiunption  and  its  exact  nature  and  effect  are  not  deter- 
mined by  the  law  of  Evidence  but  by  the  policies  of  that  portion 
of  the  substantive  law  to  which  the  presumption  relates,  neverthe- 
less when  the  presiunptions  are  thus  created  it  seems  a  task  of 
the  law  of  Evidence  to  classify  and  analyze  them.  The  same  is 
true  of  the  rules  of  Burden  of  Proof  in  various  situations.  Con- 
1^  ^  sequently  most  of  the  recent  material  on  these  two  topics  need 

'[^;;  not  be  discussed  here,'*  but  a  few  authorities  raising  problems  of 

classification  and  analysis  are  worth  considering. 

Presiunptions  may  be  classified  according  to  their  binding  effect 
upon  the  jury  into  three  jgroups.    (i)  Logical  inferences,  —  if  the 

J3  "  Glebe  Sugar  Refining  Co.  v.  Greenock,  [1921]  2  A.  C.  66,  [192 1]  W.  N.  861. 

See  "Overlooking  Statutes,"  30  Yale  L.  J.  855. 

**  Chicago  V,  Lost,  289  III.  605,  124  N.  £.  580  (1919),  noted  in  29  Yale  L.  J.  460. 

•*  Sixby  V,  Chicago  City  Ry.  Co.,  260  111.  478, 103  N.  E.  249  (1913). 

**  Presumptions:  Long  absences,  Greig  v.  Trustees  of  the  Widows'  Fund,  [1920] 
2  Scots  L.  T.  383,  showing  the  entirely  different  law  of  Scotland.  "Disposition  of 
Life  Insurance  which,  by  terms  of  policy,  is  dependent  upon  survivorship,  where 
there  is  no  presumption  or  proof  of  survivorship,"  5  A.  L.  R.  797,  note.  Legitimacy, 
In  re  McNamara's  Est.,  i8x  Cal.  82,  183  Pac.  552  (1919),  noted  in  "Presumption  of 
Legitimacy  of  Child  bom  in  Wedlock,"  33  Harv.  L.  Rev.  306,  315;  "Presumption  of 
legitimacy  of  child  bom  to  married  woman  as  affected  by  lapse  of  more  than  normal 
period  of  gestation  after  access  by  husband,"  7  A.  L.  R.  329;  State  ex  rel.  Burkhart 
V.  Ferguson,  187  Iowa,  Z073,  174  N.  W.  934  (1919)9  noted  in  "Presumption  as  to 
paternity  of  child  conceived  or  bom  before  marriage,"  8  A.  L.  R.  427.  Impotency,  after 
triennial  cohabitation,  Tompkins  v.  Tompkins,  zix  Atl.  599  (N.  J.  Eq.,  1920),  noted  in 
69  U.  Pa.  L.  Rev.  388;  "  Presumption  of  identity  of  persons  from  identity  of  name  in 
chain  of  title  to  real  property,"  5  A.  L.  R.  428,  note.   Foreign  statutory  law,  Freyman 


rftS 


5j 


THE  PROGRESS  OF  THE  LAW,  1919-1921  311 

jury  find  A  and  B,  they  may  reasonably  find  X,  but  are  not  obliged 
to  do  so.  This  is  not  a  rule  of  law  at  all,  but  merely  a  statement  of 
experience.  The  presimiption  of  continuance  of  life  is  an  example.** 
(2)  Rebuttable  presumptions,  —  if  the  jury  find  A  and  B,  they 
must  find  X,  imless  the  presumption  is  rebutted  by  additional 
evidence.  This  is  a  rule  for  the  administration  of  evidence,  and  so 
may  be  called  part  of  the  law  of  Evidence,  though  not  a  rule  of 
exclusion  like  the  hearsay  rule-  Thus,  a  promissory  note  is  presumed 
to  be  given  for  consideration,  but  the  maker  may  prove  want  of 
consideration.  (3)  Conclusive  presiunptions,  —  if  the  jury  find  A 
and  B,  they  must  find  X,  regardless  of  the  additional  evidence. 
This  is  not  really  a  rule  of  Evidence  or  a  presmnption  at  all,  but 
a  rule  of  substantive  law  stated  in  evidential  language.  For  in- 
stance, section  16  of  the  Negotiable  Instruments  Law  provides, 
"Where  the  instrument  is  in  the  hands  of  a  holder  in  due  course, 
a  valid  delivery  thereof  by  all  parties  prior  to  him  so  as  to  make 
them  liable  to  him  is  conclusively  presumed."  It  makes  no  differ- 
ence if  the  maker  can  prove  that  the  note  was  stolen  from  him  by 
the  payee.  What  the  statute  means  is  that  want  of  delivery  is  no 
defense  against  a  holder  in  due  course. 

A  subdivision  of  class  (2)  is  necessary,  (a)  Some  rebuttable  pre- 
simiptions  have  no  logical  core,  but  rest  on  some  policy  of  that  par- 

V.  Day,  108  Wash.  71,  182  Pac.  940  (1919),  noted  in  33  Harv.  L.  Rev.  315  (1919). 
"Venereal  disease  as  evidence  of  adultery,"  5  A.  L.  R.  1020,  note.  "Insurance:  pre- 
sumption and  burden  of  proof  as  to  accident  in  case  of  death  from  poison," 
7  A.  L.  R.  1 336,  note.  "  Presumption  against  suicide  in  worlunen's  compensation  cases," 
5  A.  L.  R.  1680,  note.  Creditor's  accoimt,  29  Columbia  L.  Rev.  805.  Burden  of 
proof  in  Roman  Law,  Roscoe  Pound,  "The  Maxims  of  Equity,"  34  Harv.  L.  Rev. 
809,  814,  note. 

Burden  of  proof:  This  is  also  involved  in  several  references  in  the  preceding  para- 
graph. Self-defense,  upon  accused,  State  v.  Mellow,  107  Atl.  871  (R.  I.,  1919),  noted  in 
$$  Harv.  L.  Rev.  609.  Theft  insurance,  Miller  v.  New  Amsterdam  Casualty  Co., 
no  Atl.  810  (N.  J.,  1920),  noted  in  91  Cent.  L.  J.  388.  Mistake  in  receipt,  on  recipient, 
HI.  Steel  Bridge  Co.  v.  Wayland,  107  Kan.  532, 192  Pac.  752  (1920),  noted  in  19  Mich. 
L.  Rev.  347.  Loss  by  bailee,  68  U.  Pa.  L.  Rev.  179  (1920).  Alteration,  Kauffman 
V.  Logan,  187  Iowa,  670,  174  N.  W.  366  (1919),  noted  in  29  Yale  L.  J.  355;  "Upon 
whom  should  the  burden  fall  to  establish  the  validity  of  an  alteration  in  an  instru- 
ment?" 68  U.  Pa.  L.  Rev.  264  (1920).  Res  ipsa  loquitur^  in  blasting,  Jeremiah  Smith, 
"Liability  for  Damage  to  Land  by  Blasting,"  33  Harv.  L.  Rev.  542,  553  (1920). 
Fire  from  locomotive  sparks,  Page  v.  Camp  Mfg.  Co.,  180  N.  C.  330,  104  S.  E.  667 
(1920),  noted  in  19  Mich.  L.  Rev.  451.    See  also  several  notes  in  vols.  5-13  A.  L.  R. 

**  Its  binding  force  seems  to  be  much  greater  in  Scotch  Law,  Greig  v.  Trustees  of  the 
Widows'  Fund,  [1920]  2  Scots  L.  T.  383. 
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ticular  branch  of  the  substantive  law  with  which  they  are  connected. 
Thus,  since  many  promissory  notes  are  given  for  accommodation, 
the  presumption  of  consideration  rests  on  no  great  probability 
that  a  note  was  given  for  value,  but  on  the  policy  of  the  law  of 
negotiable  instruments  that  the  enforcement  of  a  note  should  be 
made  a  simple  matter.  Again,  the  presumption  that  if  goods  are 
bandied  by  several  carriers,  damage  in  transit  was  caused  by  the 
last  carrier  "  is  ob^'iously  based  on  the  justice  of  relieving  the  shipper 
of  the  initial  burden  of  investigation  and  putting  it  on  some  one 
who  has  facilities  for  doing  it.  Any  carrier  might  have  been  chosen; 
the  Cannack  Amendment"  throws  the  burden  on  the  first  carrier, 
(b)  Other  rebuttable  presumptions  rest  on  experience  as  we!)  as 
policy.  They  do  have  a  logical  core.  The  fact  that  A  and  B 
occur,  makes  it  more  probable  that  X  is  true,  and  although  the  pres- 
entation of  evidence  in  rebuttal  relieves  the  jury  from  their  binding 
obligation  to  find  X,  still  this  logical  inference  must  be  weighed 
in  the  scale  against  the  rebutting  evidence.  For  instance,  the  pre- 
sumption, that  a  letter,  properly  addressed,  stamped,  and  mailed, 
arrives,  may  justify  a  finding  of  arrival  even  though  the  addressee 
gives  some  evidence  to  the  contrary.  Such  a  presumption  is  really 
in  class  (i)  as  well  as  class  (2). 

Consequently,  it  is  often  difficult  to  decide  whether  a  particular 
presumption  is  only  a  logical  inference  or  is  a  rebuttable  presump- 
tion with  a  logical  core.  Thus  in  two  recent  prosecutions  for  recdv- 
ing  stolen  goods  the  defendant's  possession  was  proved.  A  logical 
inference  of  guilty  knowledge  might  permissibly  be  drawn  by  the 
jury,  but  was  it  right  for  the  trial  judge  to  go  further  and  charge 
that  possession  raised  the  presumption  of  guilt  unless  it  was 
explained  to  the  satisfaction  of  the  jury?  "  The  courts  disagree. 
Another  court  holds  that  the  presence  of  the  defendant  at  a  still 
ready  for  operation  proves  his  possession  unless  rebutted.*" 

"  See  F.  H.  Bohlen,  "The  Effect  of  Rebuttable  Presumptions  of  Law  upon  the 
Curden  ot  Proof,"  68  U.  Pa.  L.  Rev.  307,  310  {1910). 

"  Act  June  19,  1906,  c.  3591,  S  7.  34  Stat,  at  L.  S9Si  U.  S,  Com.  Stat.,  1918, 
S8604  a. 

"  PeaiTow  s.  State,  146  Ai^.  iSi,  115  S.  W.  311  (■910X  held  error;  State  v.  Rom, 
39  N.  D.  630,  179  N.  W.  993  (1930),  not  error,  by  a  divided  couiti  both  noted  in 
19  Mich.  L.  R£V.  565.  which  agrees  with  Arltaoaas. 

*•  Barton  tp.  United  States,  267  Fed.  174  (C.  C.  A.,  4th  Circ.,  19J0);  30  Yalk  L.  J. 
411,  thinks  there  is  merely  a  logical  iafeience. 
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The  necessity  of  further  subdivision  of  rebuttable  presumptions 
is  maintained  by  F.  H.  Bohlen  in  an  article,  ''The  Effect  of  Rebut- 
table Presumptions  of  Law  upon  the  Burden  of  Proof.  "*^  All 
such  presumptions  shift  the  burden  of  coming  forward  with  evi- 
dence to  the  opponent.  Bohlen  thinks  that  some  also  shift  the 
burden  of  establishing  the  issue  by  weight  of  evidence,  —  risk  of 
non-persuasion,  as  Wigmore  calls  it.  This  is  contrary  to  Wigmore's 
statement  that  the  risk  of  non-persuasion  never  shifts.^  It  is 
hard  to  answer  Bohlen's  argiunent,  especially  when  applied  to 
presmnptions  which  can  only  be  rebutted  by  more  than  a  prepon- 
derance of  evidence.**  If  the  presumption  of  legitimacy  from 
birth  in  wedlock  with  possibility  '^f  access  is  urged  on  behalf  of 
the  party  having  the  initial  risk  of  non-persuasion,  the  burden 
seems  to  shift  to  the  opponent  to  establish  illegitimacy  by  evidence 
beyond  a  reasonable  doubt.*^  Most  presumptions,  however, 
should  not  properly  have  this  double  effect,  despite  the  confusion 
in  the  cases  between  the  two  burdens  of  proof  .^  Thus  the  pre- 
sumption of  sanity  in  a  will  case  is  rightly  interpreted  in  a  recent 
Illinois  decision  ^  to  place  the  burden  of  offering  evidence  of  the 
testator's  mental  condition  upon  the  contestant,  while  the  risk  of 
non-persuasion  always  remains  with  the  proponent. 

The  so-called  presumption  of  innocence  in  criminal  cases  is  in 
a  class  by  itself.  In  the  cases  of  rebnt  able  presumptions  which 
have  a  logical  core,  the  process  of  rebutting  the  presumption 
consists  in  taking  the  logical  inference  and  weighing  it  against  the 
rebutting  evidence.    Such  a  process  cannot  rightly  be  applied  to 


«  68  U.  Pa.  L.  Rev.  307  (1920). 

^  4  Treatise  on  Evidence,  §  2489. 

^  The  note  in  33  Haev.  L.  Rev.  306  agrees  with  Bohlen's  position  as  to  the  pre- 
sumption of  legitimacy,  but  thinks  it  the  only  presumption  which  properly  shifts  the 
risk  of  non-persuasion. 

^  The  alleged  son  of  X,  the  deceased  owner  of  Blackaoe,  brings  ejectment  against 
the  brother  of  X,  in  possession  of  Blackacre.  The  plaintiff  has  the  risk  of  non-persua- 
sion. He  proves  that  his  mother  W  was  the  wife  of  X,  and  that  he  was  bom  in  wedlock, 
while  X  had  access.  The  defendant  now  seems  to  have  the  burden  of  establishing 
illegitimacy  beyond  a  reasonable  doubt. 

^  On  the  confusion  in  Bills  and  Notes,  see  Brannan's  Negotiable  Instruments 
Law,  3  ed.,  217;  Z.  Chafee,  Jr.,  "Progress  of  the  Law,  Bills  and  Notes,"  33HARV.L. 

R«v.  25s,  274  (1919)- 

«*  Donovan  v.  St.  Joseph's  Home,  295  HI.  125,  129  N.  E.  i  (1920),  approved  by  15 

lu.  L.  Rev.  4<^7* 
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the  presumption  of  innocence,  for  it  has  no  logical  core.  There 
is  no  probability  that  a  man  indicted  by  a  grand  jury  is  usually 
innocent.  It  is  not  an  element  of  the  proof  in  a  criminal  case, 
but  only  a  rule  of  policy  as  to  the  burden  of  proof.  When  the 
pile  of  facts  on  the  state's  side,  including  the  logical  inferences 
in  its  favor,  some  of  which  may  have  been  embodied  in  rebuttable 
presimiptions,  is  set  beside  the  defendant's  pile  of  facts  and  infer- 
ences, the  defendant  must  not  be  convicted  unless  the  state's  pile 
is  a  good  deal  the  higher.  The  presimiption  of  innocence  merely 
expresses  the  measure  of  this  distance;  to  regard  it  as  also  a  fact  in 
the  defendant's  pile  would  be  to  make  it  count  twice.*^  To  vary 
the  metaphor,  an  Iowa  case  **  raises  the  interesting  problem  whether 
the  evidence  against  the  accused  should  be  regarded  as  a  chain,  each 
link  of  which  must  be  proved  beyond  a  reasonable  doubt,  or  only 
as  a  cable,  which  is  strong  enough  if  it  sustains  the  burden  as  a 
whole  regardless  of  the  strength  of  each  strand  in  the  testimony. 
The  case  takes  the  chain  theory,  but  the  cable  theory  seems  prefer- 
able; and  a  Rhode  Island  decision  goes  even  further,  holding  that 
the  accused  must  establish  self-defense  by  a  preponderance  of 
the  evidence.** 

If  the  presumption  of  innocence  be  correctly  analyzed  above,  it 
has  little  or  no  place  in  civil  proceedings,  except  possibly  in  disbar- 
ment, which  imposes  severe  personal  consequences.^  Thus,  if 
forgery  is  set  up  as  a  defense  to  a  promissory  note,  it  is  enough  to 
establish  it  by  a  preponderance  of  the  evidence,  though  it  is  a 
crime,  for  no  criminal  consequences  are  imposed  by  the  judgment." 
In  a  California  case,^*  workmen's  compensation  was  claimed  for  the 
death  of  an  employee  in  an  automobile  accident.  The  defense 
was,  that  he  was  exceeding  the  legal  speed  limit,  and  was  conse- 
quently outside  the  scope  of  employment.  The  court  held  that 
the  strong  circumstantial  evidence  to  this  effect  might  have  been 


^  State  V,  Smith,  65  Conn.  283,  31  Atl.  206  (1894). 

<•  State  V.  Smith,  180  N.  W.  4  (Iowa,  1920) ,  criticized  adversely  by  30  Yalb  L.  J.  542. 

<•  State  V.  Mellow,  107  Atl.  871  (R.  I.,  1919),  approved  by  33  Hakv.L.  Rev.  609. 

*o  "Presumption  of  innocence  in  disbarment  proceeding,"  7  A.  L.  R.  93,  note; 
S  Minn.  L.  Rev.  141. 

*^  Contra^  Colby  v,  Richards,  118  Me.  288,  107  Atl.  867  (19 19),  criticized  adversely 
in  4  Minn.  L.  Rev.  298. 

■*  U.  S.  Fidelity  &  Guaranty  Co.  v.  Industrial  Accident  Comm.,  58  CaL  Dec 
190  (i9i9)»  by  a  divided  court;  adversely  criticized  in  8  Cal.  L.  Rev.  xoi. 
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outweighed  by  the  presumption  that  he  would  not  violate  the  law, 
and  refused  to  set  aside  a  finding  of  liability.  It  may  be  that  if 
a  crime  incidentally  involved  in  a  dvil  case  is  heinous,  its  commis- 
sion is  improbable  under  the  circumstances,  but  there  ought  not 
to  be  such  an  inference  of  innocence  in  all  cases,  and  overspeeding 
is  so  common  that  an  inference  against  it  seems  of  no  weight. 

The  problem  of  conflicting  presumptions  becomes  much  less 
difficult  if  the  investigation  in  each  case  be  directed  to  the  ascer- 
tainment of  the  logical  core  of  the  respective  presumptions,  instead 
of  the  impracticable  attempt  to  ascertain  the  comparative  strength 
of  conflicting  rules  of  law.  The  suggested  method  will  not  remove 
the  conflict,  but  it  is  now  largely  a  conflict  of  evidence,  since  logical 
inferences  are  evidence,  and  hence  the  method  resembles  any  other 
endeavor  to  ascertain  the  truth  from  opposing  masses  of  testimony. 
The  jury  is  left  free  to  apply  its  reasoning  powers  to  the  evidence, 
subject  to  the  same  logical  principles  as  an  historian  or  a  congres- 
sional committee.  Two  recent  cases  where  a  marriage  was  in  dis- 
pute bring  out  the  merits  of  this  method.  In  Re  Hilkm^s  EsiaU^^ 
a  woman,  W,  claimed  the  right  to  administer  as  widow  the  estate 
of  H,  who  died  in  1915,  alleging  a  marriage  to  H  in  1881.  She  lived 
with  H  till  1890,  but  there  was  evidence  that  the  intercourse  was 
illicit.  H  had  married  X  in  1896;  W  had  married  Y  in  1905,  and 
was  now  living  with  Y.  The  court  denied  her  claim,  on  the  ground 
that  every  presumption  was  in  favor  of  the  validity  of  the  two 
later  marriages.  A  similar  presumption  would  seem  to  apply  to 
the  188 1  marriage,  and  the  California  court  would  have  said  that 
the  nine  years  cohabitation  was  entitied  to  the  benefit  of  the 
presumption  of  innocence;  but  her  cohabitation  with  Y  would 
also  have  to  be  presumed  innocent.  Among  three  presumptions 
of  marriage  and  twaof  innocence,  how  can  we  say  which  is  entitied 
to  priority?  The  sensible  solution  is  this:  Since  one  of  W's  two 
marriages  must  be  invalid  in  the  absence  of  any  evidence  of  divorce, 
the  law  should  abandon  the  policy  of  upholding  either  of  them, 
and  test  each  by  the  weight  of  the  evidence.  The  testimony  in 
favor  of  the  1881  marriage  was  slight;  the  1905  ceremony  was 
admitted.    Therefore,  the  decision  denying  her  claim  was  right  on 


^  263  Pa.  16,  106  AtL  69  (1919);  the  court's  reasoning  is  adversdy  criticized  in 
68  U.  Pa.  L.  Rev.  82. 
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the  facts.  The  court  also  introduced  another  complicating  legal 
rule,  that  she  was  estopped  to  set  up  the  illegality  of  her  second 
marriage.  Such  a  rule  would  be  very  objectionable  if  the  first 
marriage  was  undisputed.  A  better  ground  for  its  action  would 
be  that  her  conduct  showed  she  was  unfit  to  administer  H's  estate, 
since  on  her  own  showing  she  was  an  adulteress  if  she  was  H's  widow. 
In  Smith  v.  Smith**  H  sued  in  1920  to  annul  his  marriage  with  W, 
on  the  groimd  that  she  then  had  a  first  husband  hving,  X.  The 
evidence  showed  that  X,  a  man  of  65,  married  W  in  1896  and 
deserted  her  one  month  later.  He  was  not  heard  from  since,  except 
that  she  testified  that  six  months  after  her  marriage  to  X,  she  was 
told  he  was  in  a  hospital  because  of  a  street  railway  accident. 
She  married  H  in  1900  and  bore  him  a  child,  who  was  still  alive. 
The  court  dismissed  the  action,  as  not  sufficiently  established. 
The  opinion  sets  up  in  H's  favor  the  presumption  of  the  continuance 
of  X's  life;  and  in  Ws  favor  the  presumption  of  the  vaUdity  of  the 
second  marriage  and  the  presumption  of  innocence.  It  balances 
these  presumptions,  and  concludes  that  the  presumption  of  life 
is  overborne  in  such  conflicts,  according  to  the  authorities.  The 
same  result  could  be  reached  without  applying  any  such  scale  of 
marking  to  presumptions.  The  presumption  of  marriage  is  a  re* 
buttable  presumption.  It  sometimes  has  a  slight  logical  core,  because 
the  serious  social  and  criminal  penalties  for  illegal  marriage  may 
dissuade  persons  from  marrying  except  when  it  is  lawful.  In  this 
case,  however,  it  has  no  such  core,  because  all  the  evidence  upon 
which  the  parties  acted  in  1900  is  before  the  court,  and  if  that 
does  not  make  X's  death  probable,  the  mere  fact  of  a  ceremony 
adds  nothing.  However,  the  presumption  also  rests  on  a  strong 
policy  that  the  marriage  should  be  upheld,  unless  disproved  by 
weighty  evidence,  because  of  moraUty  and  the  interests  of  the  child, 
whom  annulment  would  render  illegitimate.  Bohlen's  theory  is 
helpful  here;  the  effect  of  the  presumption  is  to  place  a  heavy  bur- 
den of  proof  on  H.  The  situation  is  different  from  Hilton's  Estate,** 
where  one  marriage  had  to  be  sacrificed,  whatever  happened,  and 
consequently  the  law  had  no  policy  behind  any  particular  marriage. 
Now,  examine  H's  evidence  to  see  whether  he  sustains  the  requisite 

**  Smith  ».  Smith,  iSj  N.  Y.  Supp.  558  (igio);  reuomng  idversely  critkiied  in 
]4  Habv.  L.  R£v.  791. 
**  See  note  53,  tupra. 
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burden  of  proof.    The  principal  fact  in  his  favor  is  that  X  was 

alive  three  years  before  the  1900  marriage.    From  this  X  draws 

a  presumption  of  the  continuance  of  X's  life  imtil  1900.    But  this 

presimiption  differs  entirely  from  the  other.    It  rests  on  no  social 

policy;  it  is  a  mere  logical  inference,  to  be  judged  like  any  other 

fact  for  what  it  is  worth  under  the  circumstances.    In  view  of  X's 

age  and  the  reported  accident,  there  is  not  a  great  probability 

that  X  lived  three  years,  not  enough  to  make  H's  pile  of  facts  so 

high  as  the  law  requires.    Therefore,  H  loses.    On  the  other  hand, 

the  logical  inference  of  continuance  of  life  might  be  strong  enough 

to  defeat  the  claimant  to  an  executory  devise  conditioned  on  X's 

death  before  1900,  for  then  the  burden  of  proof  would  be  the 

other  way. 

Zechariah  Chafee^  Jr. 
Harvaed  Law  School. 

{To  be  concluded.) 
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Blondell-Leigh  V,  Attenborough  and  the  Law  of  Pledges.  — 
A  recent  English  case  ^  involves  two  highly  important  questions  in 
the  law  of  pl«lges:  first,  what  initial  delivery  to  the  pledgee  or  ix>sses- 
sioD  by  him  is  necessary  to  support  the  creation  of  a  pledge;  and, 
second,  what  effects  follow  upon  the  separation  of  ownership  of  the 

_    pledge  interest  in  the  chattel  from  the  debt  which  it  secures? 

^*^  Although  an  agreement  that  certain  chattels  of  the  debtor  shall  stand 

ff^  I  as  security  for  a  debt  creates  an  equitable  lien  good  against  such  persons 

j^j^  as  stand  in  no  better  right  than  the  debtor,^  it  is  the  general  rule  that 

^  to  create  a  pledge  valid  at  law  there  must  be  a  delivery  to  and  a  con- 

tinuiag  in  possession  by  the  pledgee '  or  some  one  in  his  behalf,*  and 

'  BlimdeU-Lcigh  t.  Attenboiougb,  [iQii]  3  E.  B.  335.  For  the  facts  of  this  use 
see  Recent  Cases,  infra,  p.  344. 

>  Fletcher  American  Natl  Bank  *.  McDennid,  138  N.  E.  685  (Ind.,  1910);  Kerce 
I.  Natl  Bank  of  Commerce,  :6S  Fed.  487  (8th  Circ.,  1930). 

'  See  Jones,  Pledges  and  Collateral  Securtties,  1  ed.,  {$  (13  ef  seq.  As  tbe 
pled^  interest  is  assignable,  possession  by  an  assignee  satisfies  thu  lequirement  of 
ConUnued  possession. 

*  Anemptoyeeof  tJiepledgormayactasageDtforsucbpuipose.  Sumner  v.  Hamlet, 
II  Pick.  (Mass.)  76  (1S31).  To  allow  Che  pledgor  himself  to  act  as  such  agent  would 
practically  eliminate  the  requirement  of  delivery,  yet  some  authority  seems  to  go  to 
this  extent.  Macomber  t.  Parker,  14  Pick.  (Mass.]  497  (1S33).  The  question  is  d»- 
cuBsedfromvariousaspectsiniaHABV.  L.  Rev.  134;  i4HAjtv.  L.  Rev.  303;  i8Harv. 
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that  mere  agreement  without  effective  change  of  possession  is  insuf- 
ficient.^ But  some  things  less  than  actual  physical  delivery  to  the 
pledgee  will  suffice.  Constructive  delivery  of  very  bulky  articles  may 
be  allowed.*  Or  the  requirement  of  delivery  may  be  satisfied  by  the 
fact  that  at  the  time  of  the  pledge  agreement  the  goods  are  already 
in  the  possession  of  the  pledgee  or  his  agent,^  or  of  a  third  person  who 
then  agrees  to  hold  as  his  agent.® 

The  principal  case  involves  a  further  relaxation  of  this  requirement. 
The  plaintiff  had  delivered  jewels  to  A  at  an  earlier  date  for  valuation 
by  hun.  But  at  the  time  of  the  creation  of  the  debt  and  pledge  agree- 
ment, the  jewels  were  in  the  possession  of  the  defendant,  B,  who  held 
not  in  behalf  of  but  in  opposition  to  A,  the  alleged  pledgee,  to  the  extent 
of  advances  made  A,  on  the  security  of  these  jewels,  of  a  larger  sum 
than  A's  loan  to  the  plaintiff,  tke  alleged  pledgor.  As  between  A  and 
the  defendant,  —  so  long  as  the  plaintiff  did  not  intervene,*  —  A  was 
entitled  to  receive  the  goods  back  upon  pa3mient  of  the  defendant's 
loan.  But  there  is  no  authority  that  such  an  attenuated  reversionary 
right  to  possession  is  a  sufficient  substitute  for  delivery  and  the  court 
does  not  hold  that  it  is.  The  ground  of  the  decision  is  that  the  original 
delivery  was  intended  to  be  the  only  one  necessary  to  create  the  pledge.**^ 
It  is  respectfully  submitted  that  the  reason  is  inadequate.  It  is  admitted 

L.  Rev.  211.  It  may  be  suggested  that  most  of  the  cases  in  which  the  pledgor  has 
held  as  the  pledgee's  agent  without  impairment  of  the  latter's  rights  have  been  where 
possession  has  been  returned  to  the  pledgor  for  a  special  purpose,  there  having  been 
an  initial  delivery  to  the  pledgee.  See,  for  example,  Reeves  v.  Capper,  5  Bing.  N.  C. 
136  (1838).  See  Harding  v,  Eldridge,  186  Mass.  30,42-43,  71  N.  E.  115,  116  (1904); 
Jones,  op.  cit,,  §  44.  Or  where  the  existence  of  an  equitable  lien  or  the  right  to 
possession  was  sufficient  to  justify  the  result  between  the  parties  as  to  the  suit.  Martin 
V,  Reid,  II  C.  B.  (n.  s.)  730  (1862);  Keiser  v.  Topping,  72  111.  226  (1874). 

*  Fletcher  American  Natl  Bank  v.  McDermid,  supra;  People's  Natl  Bank  v. 
Mulholland,  224  Mass.  448,  113  N.  E.  365  (1916);  Hastings  v.  Lincoln  Trust  Co., 
197  Pac.  627  (Wash.,  1921). 

*  Thus  a  boom  of  logs  was  validly  pledged  by  agreement  with  the  pledgor  and 
pledgee  going  in  person  and  pointing  out  the  logs  involved.  Jewett  v,  Warren,  12 
Mass.  300  (1815). 

'  Van  Blarcom  v.  The  Broadway  Bank,  9  Bosw.  (N.  Y.)  532  (1862). 

'  Ladd  V.  Myers,  87  Pac.  iiio  (Cal.  App.,  1906);  Dearborn  v.  Union  Nat'l  Bank, 
61  Me.  369  (1873).  The  ability  to  pledge  goods  by  the  transfer  of  a  negotiable  docu- 
ment of  title  rests  upon  this  basis,  —  the  bailee  having  agreed  in  advance  to  hold 
as  agent  for  such  persons  as  should  come  within  the  terms  of  the  receipt,  and  there 
is  a  pledge  or  not  according  as  the  alleged  pledgee  is  brought  within  those  terms  — 
and  therefore  put  into  such  dominion  as  to  be  the  equivalent  of  possession  —  or  not. 
Whitney  v.  Tibbits,  17  Wis.  359  (1863)  (pledge  valid);  Hastings  v.  Lincoln  Trust 
Co.,  supra  (pledge  invalid). 

*  Somet£ang  less  than  a  formal  demand  upon  him  by  the  owner  may  also  require 
the  bailee  to  protect  the  rights  of  the  owner  against  the  bailor.  See  Wiluston, 
Sales,  §  421. 

^0  The  lower  court  held  that  no  pledge  was  created.  Blundell-Ldgh  v.  Atten- 
borough,  [192 il  I  K.  B.  382.  The  Court  of  Appeal  approved  the  law  of  that  decision 
and  reversed  it  solely  on  the  ground  that  the  original  delivery  to  A  was  intended  by 
him  and  the  plaintiff  to  be  a  "good  delivery  for  the  purpose  of  creating  a  pledge, 
whenever  that  pledge  was  created."  Blundell-Leigh  v,  Attenborough,  [192 1]  3  K.  B. 
235,  240.  This  construction  of  the  contract  of  bailment  had  been  rejected  by  the 
lower  court.  It  seems  clear,  therefore,  that  it  is  the  character  of  this  delivery  and 
not  the  fact  that  the  defendant  held  to  some  extent  in  A's  behalf  which  is  decisive 
of  this  point  of  the  case. 
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that  the  agreement  to  pledge  and  the  delivery  need  not  be  contempo- 
raneous/^ but  possession  and  agreement  must  at  some  moment  coincide. 
When  the  delivery  succeeds  the  agreement  it  does  coincide  with  it,  for 
it  finds  the  agreement  still  in  force.  This  is  equally  true  when  delivery 
precedes  and  the  pledgee  is  in  possession  at  the  date  of  the  agreement 
Here,  however,  the  agreement  arose  only  after  the  alleged  pledgee's 
possession  —  the  only  possible  basis  for  predicating  an  extension  of  the 
original  delivery  into  future  time  —  had  ceased.  Again,  the  wrongful 
pledge  to  the  defendant  was  a  conversion  for  which  the  plaintiff  could 
have  recovered  the  full  value  of  the  jewels.  But  from  the  result  of  this 
case,  it  follows  that  this  wrong,  after  it  arises,  is,  without  the  knowl- 
edge or  assent  of  the  plaintiff,  cut  down  to  a  mere  wrongful  dealing 
with  the  pledgor's  interest  therein.*^  To  consider  a  pledge  as  created 
where  there  is  so  material  a  departure  from  the  technical  requirements, 
and  where  at  the  outset  and  by  its  creation  the  rights  of  the  parties 
become  so  complicated  and  disputable,  is  to  disregard  the  necessity  for 
that  simplicity  and  certainty  which  ought,  for  the  sake  of  all  concerned, 
to  characterize  transactions  of  pledge.^* 

But  assuming  that  a  pledge  was  created  and  that  the  pledge  interest 
in  the  goods  passed  to  the  defendant,**  what  were  the  rights  of  the  par- 
ties after  the  pledge  and  debt  became  thus  separated  and  after  the 
further  searationp  by  A's  delivery  of  the  plaintiff's  note  to  C  to  secure 
advances  by  the  latter?  A  transfer  of  the  debt  and  security  together 
would  plainly  have  been  unimpeachable.**  And  the  pledgee  can  effec- 
tively,  though  tortiously,**  assign   the  pledge  interest  by   delivery 

^^  A  striking  illustration  of  this  is  Atherton  v.  Beaman,  264  Fed.  878  (ist  Circ, 
1920).  A  pl€»dge  was  attempted  by  the  delivery  of  a  warehouse  receipt  in  due  form, 
the  warehouseman  agreeing  to  hold  fifty  cars  of  the  pledgor's  lumber  under  this 
receipt  for  the  pledgee.  A  larger  amount  than  this  was  constantly  on  hand,  and  no 
specific  fifty  cars  were  appropriated  to  the  receipt  imtil  two  years  later.  Such  later 
appropriation  was  held  to  validate  the  pledge,  no  rights  of  third  parties  having  inter- 
vened. Only  the  intervention  of  specific  Bens  of  third  parties  could  have  alteied 
the  result.    Parshall  v.  Eggert,  54  N.  Y.  18  (1873). 

^  This  proposition  would  seem  to  be  correct  if  the  English  doctrine  is  accepted 
that  sudi  a  dealing  with  the  pledge  as  does  not  result  in  a  forfeiture  of  the  pledge 
interest  is  a  tort  less  than  a  conversion,  actionable  in  case.  There  might  be  more 
question  imder  the  view  that  there  is  a  conversion,  but  that  the  amount  of  the  debt 
may  be  used  as  a  set-off.  See  note  16,  infra.  Which  theory  is  correct  would  be 
crudaily  tested  in  an  action  against  the  pledgee  for  conversion  after  he  has  sold  the 
pledge  to  one  and  then  the  debt  in  the  form  of  a  negotiable  instrument  to  another 
bona  fide  purchaser.  The  defendant  there  would  not  be  able  to  use  the  debt  to  set 
off.  The  answer  may  be  that  such  conduct  ought  to  work  a  forfeiture  of  the  pledge 
interest.    See  note  16,  infra. 

"  It  may  be  said  for  the  decision  that  the  same  result  is  reached  as  would  be  the 
case  if  the  wrongful  repledge  had  occurred  after  the  pledge  had  been  validly  created 
and  that  the  time  order  is  inmiaterial.  It  is  believed  that  the  difficulties  mentioned 
in  the  text  and  preceding  note  indicate  that  the  problem  is  not  so  easily  settled.  In 
the  latter  case  &ere  is  no  cutting  down  of  a  full-fledged  tort.  Further,  this  is  not 
a  result  to  be  encouraged. 

^'  The  court  holds  that  the  pledge  interest  enures  to  the  benefit  of  the  defendant  by 
estoppd.  This  interesting  question  will  be  discussed  in  a  subsequent  number  of  the 
Review. 

"  Waddle  v,  Owen,  43  Neb.  489,  61  N.  W.  731  (1895). 

"  Johnson  v,  Stear,  15  C.  B.  (n.  s.)  330  (1863);  Halliday  v.  Holgate,  L.  R.  3  Ex. 
299  (1868).    Reading  these  two  cases  together  it  appears  to  be  the  English  law  that 
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without  assigning  the  debt  at  law.^^  By  the  strange  holding  as  to  the 
creation  of  the  pledge,  the  principal  case  stood  in  this  situation  from 
the  very  outset.  The  pledgee  had  the  note,  to  which,  however,  the  de- 
fendant, having  advanced  a  larger  sum  upon  the  security  of  the  jewels, 
was  equitably  entitled.^'  The  defendant  had  the  jewels  and,  his  loan 
to  the  pledgee  remaining  unpaid,  he  was  entitled  to  retain  them  "until 
the  extingiushment  of  the  original  obligation."**  The  pledgor  could 
not,  after  notice  of  the  defendant's  interest,  destroy  that  interest  by 
payment  to  the  pledgee.  A.*®  Hence  a  tender  to  the  defendant  of  the 
amount  due  from  the  plaintiff  was  a  prerequisite  to  a  successful  claim 
that  the  defendant's  retention  after  demand  was  a  conversion,^  or  to 
a  successful  suit  to  regain  possession  from  him.^    On  this  point,  there-. 

the  pledgee  would  be  held  liable  in  case  for  the  value  of  the  pledgor's  interest,  but 
not  in  trover  for  the  value  of  bailed  chattel.  Accord,  Post  v.  Union  Nat'l  Bank, 
159  HI.  421, 42  N.  E.  976  (1896).  See  10  Harv.  L.  Rev.  6^.  Some  American  authority 
reaches  a  similar  result  by  allowing  a  suit  in  trover  in  which  the  amoimt  of  the  debt 
may  be  set  off  by  the  defendant.  Feige  9.  Burt,  118  Mich.  243,  77  N.  W.  928  (1898); 
Neiler  v.  Kelley,  69  Pa.  St.  403  (187 1).  Conversely  the  conversion  is  allowed  to  be 
.set  up  by  the  defendant  in  a  suit  upon  the  debt.  Waring  v.  Gaskill,  95  Ga.  731, 
22  S.  E.  659  (1895);  Richardson  v,  Aiiby,  132  Mo.  238,  33  S.  W.  806  (1896).  Where 
forms  of  action  are  abolished,  the  same  measure  of  damages  is  retained  and  the  ques- 
tion of  form  of  suit  is  eliminated.  Revert  v,  Hesse,  193  Pac.  943  (Cal.,  1920);  Aulwes 
V.  Farmer's  Bank,  182  N.  W.  528  (S.  Dak.,  192 1).  These  cases  involve  no  question 
of  tender  as  the  wrongful  repledge  or  sale  is  itself  the  cause  of  action.  See  Neiler 
V.  Kelley,  supra;  Aulwes  v.  Fanner's  Bank,  supra.  They  are  therefore  distinctly 
not  in  conflict  with  such  cases  as  Donald  v.  Suckling,  L.  R.  i  Q.  B.  585  (1866).  There 
is  no  logical  inconsistency  in  holding  the  repledge  a  wrong  remediable  in  some  form 
of  action  and  at  the  same  time  holdimg  Uiat  the  pledge  interest  is  not  forfeited.  But 
see  9  Ha&v.  L.  Rev.  289;  irf.,  540;  27  Hakv.  L.  Rev.  ^93. 

^  It  is  suggested  that  some  dealings  with  the  pledged  chattel  may  be  so  incon- 
sistent with  the  terms  of  the  pledge  as  to  work  a  forfeiture  of  it.  Blackburn,  J.,  in 
Donald  v.  Suckling,  L.  R.  i  Q.  B.  ^85, 614-615  (1866).  It  might  be  said  that  where 
the  debt  is  in  the  form  of  a  negotiable  instrument,  the  separation  of  it  from  the  pledge 
is  such  an  inconsistent  dealing.  But  see  Tsdty  v.  Freedman's  Savings  &  Trust  Co., 
93  U.  S.  321  (1876).  In  this  case  the  fact  that  at  one  time  the  note  and  pledge  were 
separated  is  not  even  adverted  to  in  the  opinion. 

>•  Whitney  v.  Peay,  24  Ark.  22  (1862);  Kemohan  r.  Manss,  53  Ohio  St.  xi8, 
41  N.  E.  258  (1895).  Cf.  Gottlieb  v.  City  of  New  York,  128  App.  Div.  148,  112  N.  Y. 
Supp.  545  (1908).  See  22  Hasv.  L.  Rev.  308.  This  result  may  be  considered  as 
reached  by  way  of  specific  reparation  for  the  tort  upon  the  defendant  by  A  in  repre- 
senting to  him  that  he  owned  the  jewels  and  Uiereby  inducing  the  loan,  or  as  readied 
on  the  ground  that,  having  purported  to  transfer  more  than  he  had,  A  could  not  be 
heard  in  equity  to  say  that  he  did  not  transfer  that  which  alone  could  make  the 
assigned  pledge  interest  in  the  jewels  more  than  a  bare  legal  right,  namely,  the  debt. 
Both  lines  of  thought  probably  rest  upon  the  same  fundamental  conceptions. 

*•  WiUiams  v.  Ashe,  11 1  Cal.  180,  186,  43  Pac.  595,  597  (1896).  See  also  cases 
in  notes  21,  22,  infra, 

^  There  are  dicta  that  at  law  the  pledgor,  to  entitle  himself  to  possession  of  the 
pledge  as  against  any  assignee  thereof,  need  only  pay  the  legal  holder  the  debt.  See 
Katdiff  9.  Davis,  Ydv.  178;  Jones,  Pledges  and  Collateral  Secuioties,  2  ed., 
§  418.  If  this  indudes  the  case  where  the  pledgor  has  notice  of  the  assignee's 
interest  before  such  pavment,  it  seems  out  of  line  with  the  ^irit  of  the  modem 
authorities  and  ought  to  be  disregarded  in  a  court  administering  both  law  and  equity,  or 
even  in  a  court  of  law  as  a  short  cut  to  an  equitable  result.  Cf,  Thurston  v.  Blanchard, 
22  Pick.  (Mass.)  18  (1839). 

»  Lewis  V,  Mott,  36  N.  Y.  395  (1867). 

"  Donald  v.  Suckling,  L.  R.  i  Q.  B.  585  (1866);  Talty  v,  Freedman's  Savings 
&  Trust  Co.,  93  U.  S.  321  (1876);  Williams  v,  Ashe,  in  Cal.  180,  43  Pac.  595  (i896>, 
Bradley  v.  Parks,  83  111.  169  (1876). 
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fore,  the  principal  case  seems  sound  unless  the  delivery  of  the  note  to 
C  makes  some  substantial  difference.  If  C  became  a  holder  in  due 
course,  then,  to  the  extent  of  his  interest,  the  equitable  right  of  the 
defendant  to  the  note  would  be  cut  off,  and  the  defendant's  right  to 
the  security  would  in  equity  pass  equally  as  an  incident  of  the  debt*" 
But  if  C  was  not  such  a  holder,  then  the  prior  rights  of  the  defendant 
woidd  subsist  unimpaired. 

It  does  not  appear  which  alternative  meets  the  facts  of  the  principal 
case.  But  either  would  justify  its  result,  as  the  part  pajonent  of  the 
note  to  C  exceeded  the  amount  for  which  he  held  the  note  as  security, 
leaving  the  defendant  with  a  right  to  the  balance  due  thereon.  This 
right  he  was  entitled  to  protect  by  retaining  the  jewels  until  tender  of 
at  least  that  sum. 


s 
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Interstate  Compacts  as  a  Means  of  Settling  Disputes  Between 
States.  —  Three  methods  have  been  used  in  the  United  States  to  avoid 
or  determine  controversies,  potential  or  existing,  between  states:* 
(i)  Direct  legislation  by  Congress.  (2)  A  suit  by  one  state,  either 
in  its  political  capacity  or  as  parens  patruBy^  against  the  other  state, 
in  the  United  States  Supreme  Court.  (3)  A  compact  between  states 
approved,  when  necessary,  by  Congress. 

The  first  of  the  methods  is  narrow  in  scope,  because  Congress  may 
interfere  between  states  only  when  its  constitutional  powers  permit  it 
to  do  so.*  Congress  has  full  power  over  the  territories,  however,  and 
by  fixing  their  boundaries  '  and  jurisdictional  limits  before  they  became 
states,^  has  doubtless  anticipated  much  interstate  dissension. 

The  second  method  is  more  inclusive.  Whatever  doubt  there  may 
be  as  to  what  constitutes  an  interstate  cause  of  action,  it  is  undisputed 
that  the  Constitution  '  gave  states  a  remedy  for  recognized  legal  wrongs.^ 

**  Kernohan  v.  Manss,  supra,  note  18. 

^  Missouri  v.  Illinois  and  Sanitary  District,  180  U.  S.  208  (1901);  Kansas  v.  Colo- 
rado, 185U.  S.  125  (1902);  New  York  v.  New  Jersey  and  Sewerage  Commissioners, 
U.  S.  Sup.  Ct.,  Oct.  Term,  1920,  No.  2,  Original.  C/.  Georgia  v.  Tennessee  Copper 
Co.,  206  U.  S.  230  (1907). 

'  Legislation  as  to  navigable  interstate  waters  is  the  instance  most  in  point.  See 
Escanaba  Co.  v.  Chicago,  107  U.  S.  678,  682  (1882);  United  States  v.  Rio  Grande 
Irrigation  Co.,  174  U.  S.  690,  708  (1899). 

'  See,  as  instances,  33  Stat,  at  L,  714  (consent  to  Arkansas  to  extend  her  western 
boundary  at  the  expense  of  a  territory);  26  Stat,  at  L  971,  36  Stat,  at  L.  1454 
(confirming  and  reaffirming  the  boundsiry  line  between  the  state  of  Texas  and  the 
territory  of  New  Mexico).  See  George  C.  Lay,  "Interstate  Controversies,"  54  Am. 
L.  Rev.  705,  710. 

*  Boundiaxies  and  jurisdictional  limits  are  laid  down  in  the  enabling  acts.  It  is 
conunon  in  such  acts  to  give  states  concurrent  jurisdiction  over  boundary  waters. 
State  V.  Moyers,  155  Iowa  678,  136  N.  W.  896  (1912);  State  v.  George,  60  Minn.  503, 
63  N.  W.  100  (1895);  Roberts  v.  Fullerton,  117  Wis.  222,  93  N.  W.  iiii  (1903). 

»  Art.  Ill,  §  2,  d.  I. 

*  In  colonial  days,  disputes  between  the  colonies  were  setded  by  the  Privy  Council. 
See  Pcnn  v.  Lord  Baltimore,  i  Ves.  443  (1750).  See  2  Story,  CoMMENTAsnss  on  thb 
CoNSTrnrnoN,  5  ed.,  §§  1679,  1681.  Under  the  Articles  of  Confederation,  Art.  DC, 
there  was  a  provision  for  the  appointment  of  commissions,  with  an  appeal  to  Congress, 


NOTES  323 

There  was  hesitation  at  first,  during  the  fnuning  of  the  Constitution,  as 
to  whether  Congress,  or  the  Supreme  Court,  or  both,  should  be  the 
tribunal  to  determine  such  questions.'  When  the  Supreme  Court  was 
finally  fixed  upon,  the  provision  was  warmly  supported,®  and  the  court's 
original  jurisdiction  over  interstate  suits  of  a  civil  natiure  was  by  statute  • 
made  exclusive.  This  function  of  the  court  has  justly  become  one  of 
the  most  admired  features  of  the  American  federal  system.^*^  By  this 
means  over  seventy  suits  between  states  have  been  decided.^^  But  this 
method  of  determining  interstate  disputes,  necessary  though  it  is,"  is 
not  entirely  adequate.  It  is  difficult  to  seciure  execution  of  a  judgment 
against  a  state."  This  difficulty,  however,  is  inherent  in  any  method 
of  determining  interstate  differences,  and  can  be  overcome  by  borrowing 

but  of  eight  proceedings  commenced  under  this  procedure,  only  three  cases  were  actu- 
ally heard,  and  only  one  was  finally  settled.  Eleven  interstate  disputes  survived  the 
Confederation.  See  Fowler  v.  Lindsey,  3  Dall.  (U.  S.)  411  (1799);  Rhode  Island  v. 
Massachusetts,  12  Pet.  (U.  S.)  657  (1838).  See  Putney,  Constitutional  Law, 
§  62;  William  C.  Coleman,  "The  State  as  a  Defendant,"  31  Hasv.  L.  Rev.  210,  211; 
Carman  F.  Randolph,  "Notes  on  Suits  Between  States,"  2  Col.  L.  Rev.  283. 

'  For  the  history  of  this  provision  in  the  Constitutional  Convention,  see  Missouri 
V.  Illinois,  supra,  at  219-224;  William  C.  Coleman,  supra,  31  Harv.  L.  Rev.  210, 
211-216. 

^  See  Hamilton  in  The  Federaust  No.  80.  Some  such  method  must  be  available, 
since  neither  war  nor  diplomatic  means  is  open  to  the  states. 

•  See  1789  I  Stat,  at  L.  80. 

'°  In  Switzerland  the  Federal  Tribunal  has  jurisdiction  over  suits  between  cantons. 
See  Dicey,  Constitution,  7  ed.,  522.  The  High  Court  of  Australia  has  jurisdiction 
over  suits  between  states,  and  perhaps  a  wider  range  of  disputes  is  made  justiciable. 
See  1900  Commonwealth  of  Australia  Constitution  Act,  63  &  64  Vict.,  c.  12, 
§§  75  (iv.),  78;  A.  I.  Clark,  Studies  in  Australian  Constitutional  Law,  i  ed., 
no;  W.  H.  Moore,  Commonwealth  of  Australia,  i  ed.,  267-269. 

"  Most  of  these  are  boundary  disputes.  Others  concern  extradition,  state  obli- 
gations, riparian  rights  in  interstate  rivers  and  jurisdiction  over  interstate  oyster 
beds,  and  public  health.  The  cases  are  collected  in  James  B.  Scott,  Judicial  Settle- 
ment OF  Controversies  Between  States  of  the  American  Union,  and  are  fully 
annotated  in  a  separate  Analysis.  See  an  instructive  review  of  this  work  by  George 
C.  Lay,  "Interstate  Controversies,"  54  Am.  L.  Rev.  705.  The  cases  are  listed  in  the 
Contents  to  Mr.  Scott's  Analysis.  To  this  list  should  be  added  Arkansas  v.  Missis- 
sippi, 250  U.  S.  39  (19 19);  U.  S.  Sup.  Ct.,  Oct.  Term,  1920,  No.  6,  Original;  Minne- 
sota V.  Wisconsin,  252  U.  S.  273  (1920);  Oklahoma  v.  Texas,  U.  S.  Sup.  Ct.,  Oct.  Term, 
1920,  No.  23,  Original;  New  York  v.  New  Jersey  and  Passaic  Valley  Sewerage  Com- 
missioners, U.  S.  Sup.  Ct.,  Oct.  Term,  1920,  No.  2,  Original. 

**  It  is  necessary  where  states  cannot  come  to  an  agreement,  where  congressional 
assent  to  an  agreement  is  refused,  or  where  a  state  disputes  the  terms  of  an  agreement  it 
has  made  or  refuses  to  perform  it.    See  Virginia  v.  West  Virginia,  206  U.  S.  290  (1907). 

*»  Georgia  refused  to  obey  the  judgment  in  Chisholm  v.  Georgia,  2  Dall.  (U.  S.) 
419  (1793),  and  made  it  a  capital  offense  for  anyone  to  undertake  to  execute  it.  The 
potential  complications  may  be  appreciated  from  a  consideration  of  the  final  phase 
of  Virginia  v.  West  Virginia,  246  U.  S.  565  (1918). 

Apparently  a  plaintiff  state  may  be  authorized  to  take  possession  of  disputed 
territory;  a  defendant  state  may  be  ordered  to  cease  doing  acts  within  the  state, 
Missouri  V.  Illinois,  supra;  Kansas  v.  Colorado,  185  U.  S.  125  (1902);  and  perform- 
ance of  acts  by  subordinate  officials  may  be  compelled  by  mandamus,  or  contempt 
proceedings.  Money  judgments  have  also  been  rendered,  but  until  recently  the 
difficulties  involved  were  not  considered.  See  United  States  r.  North  Carolina,  136 
U.  S.  211  (1890).  One  difficulty  is  that  all  the  state's  property  may  be  devoted  to 
governmental  purposes,  and  the  only  way  of  satisfying  the  judgment  will  be  by  appro- 
priation of  the  state  legislature.  See  George  C.  Lay,  supra,  54  Am.  L.  Rev.  705,  714; 
Carman  F.  Randolph,  supra,  2  Col.  L.  Rev.  283,  309. 
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assistance  from  the  executive  ^^  or  from  Congress.^^  Again,  though  some 
doubt  has  been  felt  as  to  what  law  will  govern,^*  precedents  are  gradually 
being  established.  But  the  chief  and  seemingly  insurmountable  diffi- 
culty is  that  not  all  matters  in  dispute  between  states  are  considered 
as  capable  of  judicial  determination.^^  Thus  a  state  cannot  be  com- 
pelled to  perform  an  obligation  which,  if  in  question  between  two  nations, 
could  be  enforced  only  through  the  political  departments.^'  So  also 
where  the  injury  to  a  state  is  one  of  which  the  law  usually  takes  no 
cognizance,  the  Supreme  Court  will  give  no  relief.^* 

In  view  of  these  defects,  agreements  between  states  upon  points 
likely  to  cause  friction  are  desirable.  But  there  are  constitutional  dif-' 
ficulties  to  be  overcome.  The  Constitution  forbids  absolutely  all 
"treaties,  alliances  or  co^ederations,"  anc*  any  "agreement  or  compact 
with  another  State,"  without  the  consent  of  Congress.*®  These  pro- 
visions seemed  so  naturally  desirable^  to  the  framers  that  they  called 
forth  little  conunent,  either  in  the  Convention  debates  or  in  the  Fed- 
eralist essays.^  Parallel  provisions  in  the  Swiss  Constitution^  distin- 
guish between  political  agreements,  which  are  prohibited  absolutely,  and 
non-political  agreements,  which,  with  federal  consent,  are  permitted.^ 

I  ^*  But  compare  Jackson's  attitude  after  Worcester  v.  Georgia,  6  Pet.  (U.  S.)  515 
(1832).    See  William  C.  Coleman,  supra,  31  Hakv.  L.  Rev.  210,  228. 

1*  In  Virginia  v.  West  Virginia,  supra,  the  Stq>reme  Court  held  it  had  power  to 
issue  a  mandamus  to  compel  West  Virginia  to  pav  its  debt:  but  refused  to  exercise 
that  power  until  Congress  was  first  allowed  a  oiance  to  coerce  West  Viiginia  hy 
legislation.  West  Virginia  arranged  for  payment  without  further  urging.  See  Jambs 
B.  Scott,  op,  cU.,  Analysis,  519. 

1*  See  Rhode  Island  v.  Massachusetts,  supra,  note  6;  South  Carolina  v.  Geoigia, 
93  U.  b  4  (1876);  Missouri  «.  Illinois,  200  U.  S.  496  (1906).  See  also  19  Hasv.  L. 
Rev.  606:  21  Hakv.  L.  Rev.  132. 

^'  There  must  of  course  be  a  real  dispute  between  the  states.  Rights  of  a  cit- 
izen or  a  group  of  dtizens  masquerading  as  states'  rights  ¥nll  not  be  adjudicated. 
New  Hampshire  v.  Louisiana,  108  U.  S.  76  (1883);  South  Dakota  «.  North  Caro- 
lina. 192  U.  S.  286  (1904).  But  see  Carman  F.  Randc!ph,  supra,  2  Col.  L.  Rev. 
283,  292. 

M  In  Kentucky  v.  Dennison,  24  How.  (U.  S.)  66  (i860),  the  court  refused  to  order 
a  state  governor  to  perform  his  constitutional  duty  to  return  a  fugitive.  See  Holmes 
V.  Jennison,  14  Pet.  (U.  S.)  540,  6x4  (1840);  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S. 
265,  288,  289  (x888);  South  Carolina  «.  Georgia  93  U.  S.  4  (1876);  Pattebsom, 
United  States  and  the  States  under  the  CoNSTrnrnoN,  2  ed.,  §  96.  Compare 
the  broad  conception  of  Hamilton  as  to  the  probable  scope  of  the  Stq>reme  Court's 
jurisdiction.  Tm  Federalist,  No.  80.  And  compare  the  powers  given  to  the  High 
Court  of  Australia,  note  10,  supra. 

^*  See  Louisiana  v.  Texas,  176  U.  S.  i  (1900);  Kansas  v.  Colorado,  ao6  U.  S.  46 

(1907). 

^  Art.  I,  §  zo,  d.  z  and  3. 

a  See  Marshall,  C  J.,  in  Barron  «.  Baltimore,  7  Pet.  (U.  S.)  243,  24S  (1833); 
z  Bryce,  AicsRiCAN  CoMHONWEALTH,  2  ed.,  ^75.  The  "confederation"  dauae  was 
of  course  one  dedsive  leason  against  the  legahty  of  the  Southern  Confederacy.  See 
Patterson,  op.  cit.,  §  85. 

"  See  MacQson  in  The  Federalist,  No.  44. 

»  Art.  7. 

**  The  Swiss  cantons  had  been  truly  sovereign  states,  and  had  even  been  in  the 
habit  of  negotiating  independently  with  foreign  countries.  But  after  the  Somderbund 
of  Z847,  the  cantons  were  willing  to  resign  their  ri^ts,  to  prevent  the  recurrenoe  of 
such  a  menacing  confederation.  See  W.  A.  B.  Coolidge,  "Switzerland;  BBstozy," 
ENCYCLOPiEDiA  Britannica,  iz  ed.;  Dicey,  op.  cU.,  527.  In  America,  althou^ 
the  states  were  jeUous  of  each  other  and  of  the  federal  power,  and  although  no  sodi 
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The  United  States  Constitution  makes  no  such  explicit  distinction.^^ 
But  it  does  recognize  different  degrees  of  prohibitions.  Thus  treaties, 
alliances,  or  confederations  are  absolutely  prohibited.*'  On, the  other 
hand,  though  in  no  case  is  Congressional  assent  expressly  dispensed 
with,'^  state  decisions  and  unchallenged  federal  dicta  do  sanction 
compacts  unapproved  by  Congress  if  the  political  condition  of  no 
state  is  affected  thereby.*'  Intermediate  are  those  compacts  where  the 
assent  of  Congress  is  required.  This  assent  may  be  permissive  or  rati- 
fying, express  or  implied.**  The  adoption  by  Congress  of  proceedings 
taken  imder  the  compact  is  the  t3rpical  instance  of  implied  ratification.*' 
Both  permission  and  ratification  are  combined  in  a  recent  federal 
statute,'^  which  approves  an  agreement  between  Minnesota  and  South 
Dakota  as  to  criminal  jurisdiction  over  boundary  waters,  and  consents 
in  advance  to  a  simUar  compact  between  the  states  of  North  and  South 
Dakota,  Minnesota,  Wisconsin,  Iowa,  and  Nebraska.  Such  a  statute  is 
to  be  commended.  Compacts  between  states,  approved  by  Congress, 
offer  a  solution  to  interstate  disputes  hitherto  considered  unapproach- 

impelling  historical  example  was  before  them,  yet  they  had  never  been  truly  sovereign 
as  colonies,  and  it  is  not  surprising  that  they  made  Uttle  objection  to  this  limitation 
on  their  powers.  Indeed,  it  would  have  been  surprising  if  they  had  permitted  states 
by  compacts  to  enlarge  thdr  powers  at  the  expense  of  the  rest  of  the  states.  See 
X  Story,  op.  cit.,  §  244;  Cooley,  CoNSTrrunoNAL  Ldiitations,  7  ed.,  8. 

^  The  Articles  of  Confederation  had  distinguished  dealings  with  foreign  nations 
(absolutely  prohibited)  and  with  other  states  (permissible  with  the  assent  of  Congress). 
Art.  VI.    Sec  a  Story,  op.  cU.,  §  1402. 

'*  The  framers  were  familiar  with  the  New  England  Confederacy  of  1643,  the 
Temporary  Congress  of  1600,  and  the  Plan  of  Union  of  1754,  and  espeoally,  of  course, 
with  the  successful  united  action  of  the  colonies  against  Great  Britain  in  fighting 
the  Revolution.  See  Cooley,  op.  ciL,  7  ed.,  7;  Egerton,  Federations  and  Unions 
Within  the  British  Empire,  8, 14. 

*^  Since  the  Constitution  forbids  "treaties,  alliances  or  confederations"  between 
states  at  all  times,  and  then  goes  on  to  refer  to  "agreement  or  conmact,"  Story  con- 
cluded that  the  latter  words  must  have  been  used  in  a  very  broad  sense  to  include 
any  sort  of  arrangement  between  states,  even  as  to  local  administrative  matters, 
and  that  no  agreement  would  ever  be  good  without  CongressionAl  consent.  See 
2  Story,  op.  cit.,  §  1403;  Andrew  A.  Bruce,  "Compacts  and  Agreements  of  States," 
2  Minn.  L.  Rev.  500,  514- 

"  Mackay  v.  R.  R.  Co.,  82  Conn.  73,  72  Atl.  583  (1909);  Hendricks  v.  Common- 
wealth, 75  Va.  934  (1882).  See  Virginia  v.  Tennessee,  148  U.  S.  503,  518  (1893); 
Wharton  v.  Wise,  153  U.  S.  155, 167-170  (1893).  See  Andrew  A.  Bruce,  supra,  2  Minn. 
L.  Rev.  500.  Chief  Justice  Bruce  approves  the  distinction  but  suggests  that  non- 
political  compacts  are  voidable  by  Congress.  See  also  i  Willoughby,  Constitu- 
tional Law,  §  112;  Putney,  op.  cU.,  §  loi. 

«•  Poole  V.  Fleeger,  11  Pet.  (U.  S.)  185  (1837);  Central  R.  R.  Co.  v.  Jersey  City, 

209  U.  S.  473  (1908). 

^  See  State  v.  Cunningham,  102  Miss.  237,  59  So.  76  (191 2);  Russell  v.  American 
Ass'n,  139  Tenn.  124,  201  S.  W.  151  (19 18).  Approval  may  be  inferred  from  admis- 
sion as  a  state  under  the  terms  of  a  compact.  Green  v.  Biddle,  8  Wheat.  (U.  S.)  i 
(1823);  Virginia  v.  West  Virginia,  11  Wall.  (U.  S.)  39  (1870).   Sec  2  Story,  op.  cU., 

i  1405. 

*^  Resolution  of  Mar.  4,  192 1,  No.  68.  See  192 1  Fed.  Stat.  Ann.,  Nos.  26-27, 
p.  67.  Seventeen  statutes  have  been  passed  confirming  existing  compacts  between 
states:  seven  approving  in  advance  prospective  compacts.  The  statute  most  closely 
resembling  that  under  discussion  is  36  Stat,  at  L.  882,  by  which  approval  was  given 
to  a  prospective  agreement  by  Wisconsin,  Illinois,  Indiana,  and  Midiigan  as  to  their 
criminal  jurisdiction  on  Lake  Michigan.  See  the  statutes  listed  by  Andrew  A.  Bruce 
supra,  2  Minn.  L.  Rev.  500. 
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able,"  and  afford  a  remedy  less  troublesome  to  the  court "  and  more 
satisfactory  to  the  parties'*  than  recourse  to  the  Supreme  Court, 


Taxation  of  the  Exercise  of  Testamentaky  Powers  of  Appoint- 
ment. —  An  increasing  amount  of  litigation  is  demonstrating  the  impor- 
tance of  determining  when  a  state  may  tax  the  execution  of  testamentary 
powers  of  appointment.  According  to  accepted  theories  of  what  con- 
stitutes due  process,  such  a  tax  will  be  unconstitutional  unless  the  state 
by  its  law  contributes  as  a  quid  pro  quo  some  benefit  or  privil^e  toward 
accomplishing  the  succession.^  It  seems  clear  that  the  state  wherein  the 
property,  either  real  or  personal,  is  located  may  always  impose  such  a 
tax,  for  its  law  actually  permits  the  appointee  to  take.  In  the  case  of 
personalty,  wherever  it  may  be,  the  state  of  the  donor  '  likewise  has  an 
unfailing  ground  for  taxation  in  that  its  law  will  determine  the  validity 

*>  Questions  as  to  e3cpiopriatioii  of  lands  in  another  state,  impossible  by  ordinary 
eminent  domain  proceedings,  might  be  settled  by  this  means.  See  Charl^  N.  Gregory, 
"Expropriation  by  International  Arbitration,"  21  Harv.  L.  Rev.  23;  Carman  F. 
Randolph,  supra,  2  Col.  L.  Rev.  364,  378.  Cf,  Virginia  v,  Tennessee,  148  U.  S.  503, 
518  (1893).  So  as  to  the  question  of  how  much  water  a  state  may  divert  from  an 
interstate  river,  raised  by  Kansas  v,  Colorado,  185  U.  S.  125  (1902);  206  U.  S.  46 
(1907).  See  a  similar  situation  discussed  in  George  B.  French  and  Jeremiah  Smith, 
"Power  of  a  State  to  Divert  an  Interstate  River,"  8  Harv.  L.  Rev.  138. 

**  The  Supreme  Court  urges  that  interstate  compacts  be  employed  as  far  as  possi- 
ble. See  Washington  v.  Oregon,  214  U.  S.  205,  217,  218  (1909);  Minnesota  9.  Wis- 
consin, 252  U.  S.  373,  283  (1920). 

**  Litigation  between  states  is  often  protracted,  and  by  a  compact  the  expense 
and  delay  of  a  lawsuit  may  be  avoided,  but  the  difficulty  of  enfoKcement  still  remains 
There  is  no  reason  to  suppose  at  the  present  time  that  a  state  would  be  any  more 
ready  to  heed  die  terms  of  its  own  compact  than  the  cTecree  of  the  United  States 
Supreme  Courti. 

^  The  general  principles  governing  a  state's  right  to  tax,  as  distinguished  from  its 
power  to  do  so,  under  tiie  14th  Amendment,  were  well  defined  by  the  Supreme  Court 
in  Union  Refrigerator  Transit  Co.  v.  Kentucky,  199  U.  S.  194.  202  (1905).  Cf.  Matter 
of  Cummings,  63  N.  Y.  Misc.  621,  118  N.  Y.  Supp.  684  (1909);  State  v.  Brim.,  4  Jones 
Eq.  (N.  C.)  300  (1858).  See  C.  E.  CarpenUr,  "Jurisdiction  over  Debts,"  31  Harv. 
L.  Rev.  905,  919  ei  seq, 

*  It  is  wdl  settled  that  the  state  of  domicil  may  tax  the  succession  to  a  resident's 
foreign  personalty.  Matter  of  Swift,  137  N.  Y.  77, 32  N.  E,  1096  (1893);  Frothingham 
V.  SluLw,  175  Mass.  59,  55  N.  E.  623  (1899).  Whether  there  is  actual  jurisdiction  for 
such  a  tax  is  open  to  question.  See  C.  E.  Carpenter,  sufira,  at  921.  The  fact  that  the 
rules  of  succession  furnished  by  the  state  of  the  testator  do  in  reality  fix  the  rig^  of 
the  beneficiaries  may  be  sufficient.  Danmiert  v.  Osbom,  141  N.  Y.  564,  35  N.  E. 
1088  (1894).  See  J.  H.  Beale,  "Jurisdiction  to  Tax,"  32  Harv.  L.  Rev.  587,  629. 
If  so,  then  the  same  reasoning  should  justify  an  inheritance  tax  by  the  state  of  the 
donor,  to  be  collected  at  the  execution  of  the  power  by  will.  But  where  the  state  in 
which  chattels  subject  to  appointment  are  found  provides  by  statute  that  tangible 
property  of  a  foreign  decedent  shall  pass  according  to  domestic  law,  another  state, 
could  not  tax  on  the  basis  of  residence  of  the  donor.  See  1874  III.  Rev.  Stat.,  c.  39, 
§  I.  When  die  donor  is  a  resident,  but  the  donee  and  the  appointed  property  both 
foreign,  the  state  of  the  donor,  though  competent  to  tax  the  transfer,  would  not  do  so 
under  a  statute  like  Uiat  of  New  York,  infra,  n.  9,  which  includes  only  sucA  appoint- 
ments as  would  be  taxable  if  the  property  belonged  absolutely  to  the  donee.  Cf. 
Matter  of  Fearing,  200  N.  Y.  340, 93  N.  E.  956  (1911).  If,  however,  any  of  the  property 
is  within  the  state,  the  transfer  falls  to  that  extent  under  the  statute.  Matter  of 
Kissel,  65  Misc.  443,  121  N.  Y.  Supp.  1088  (1909). 
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of  the  ezerdse  of  the  power.'  This  follows  from  the  common-la^  theory 
that  the  mstrument  by  which  the  appointor  executes  the  power  takes 
effect  not  as  a  distribution  of  his  own  property  but  as  a  completion  of 
the  orifi;inal  settlement  *  under  which  the  appointee  is  held  to  take.  A 
third  and  more  mfficult  situation  arises  when  the  state  of  the  donee 
desires  to  tax  the  exercise  of  the  power.  If  the  donor  was  also  a  resident, 
or  the  property  within  the  state,  it  can  plainly  do  so,  upon  the  theories 
already  mentioned.*  If  not,  may  the  appointees  contend  that  the  transfer 
is  wholly  independent  of  the  law  of  the  donee,  and  that  therefore  an 
attempt  by  his  state  to  tax  it  would  deprive  them  of  property  without 
due  process?  *  A  recent  New  York  case  has  so  held.^  Here,  the  will 
of  the  resident  donee  was  not  probated  at  his  domicil  but  only  in  the 
state  where  the  property  was;  this  fact,  however,  should  have  been 
immaterial.' 

There  are  two  lines  of  reasoning  upon  which  the  court  might  have 
upheld  the  New  York  statute  *  exacting  the  tax.  In  the  first  place, 
the  state  of  the  donee  cannot  be  considered  arbitrary  or  unreasonable 
in  regarding  him  as  possessing  important  attributes  of  ownership,  as 
using  them  to  raise  up  an  estate  in  the  beneficiaries,^®  and  as  thereby 

*  Harlow  9.  Durvea,  42  R.  I.  234,  107  Ati.  98  (19 19);  Prince  de  Beam  v.  Winans, 
ziz  Md.  434,  74  Atl.  626  (1909).    See  also  cases  at  the  end  of  note  4,  infra, 

«  Duke  of  Marlborough  9.  Lord  Godolphin.  2  Vesey  61,  77  (1750);  Doolittle  9. 
Lewis,  7  Johns.  Ch.  (N.  Y.)  45, 48.  See  Litt.,  §  169;  Co.  Litt.,  113,  a.  The  classical 
statement  of  this  rule  in  the  U.  S.  is  by  Chancdlor  Kent  in  4  Kent,  Comhentasies, 
338.  It  has  been  firmly  established  by  leading  cases  in  various  states,  Sewall  9. 
Wihner,  132  Mass.  131  (1882);  Lane  9.  Lane,  4  Pennewill  (Del.)  368, 55  Atl.  184  (1903); 
Bingham's  Appeal,  64  Pa.  St.  345  (1870).   See  2  Sugden,  Poweks,  3  ed.,  19. 

'  To  avoid  double  taxation,  it  must  at  the  donor's  death  have  levied  only  on  the 
immediate  estate  given  to  the  donee,  leaving  the  possible  limitations  by  appointment 
to  be  assessed  when  they  happen.  States  which  tax  future  interests  dependent  upon 
contingencies,  at  the  decedent's  death,  would  tax  remainders  in  default  of  appomt- 
ment  at  the  same  time  as  the  life  estate  passing  to  the  donee.  New  York,  however, 
has  construed  its  statute  (1909  N.  Y.  Laws,  c.  62,  §  230;  Consol.  Laws,  c.  60,  Art. 
10)  as  not  including  such  remainders  if  the  power  is  general.  Matter  of  Howe,  86 
App.  Div.  286,  83  N.  Y.  Supp.  825,  affirmed  on  opinion  below,  176  N.  Y.  570,  68 
N.  E.  ZI18  (1903).  But  see  Matter  of  Burgess,  204  N.  Y.  265,  97  N.  £.  591  (191 2). 
See  also  19  Harv.  L.  Rev.  121. 

*  The  authorities  are  conflicting.  See,  as  opposed  to  such  a  tax.  Walker  9.  Treasurer 
&  Receiver  General,  221  Mass.  600, 109  N.  £.  647  (1915).  CotUra,  State  ex  rd.  Smith 
9.  Probate  Court,  124  Minn.  508, 145  N.  W.  390  (1914);  Matter  of  Frazier,  188  N.  Y. 
Supp.  189  (Sur.,  192 1).  This  case,  and  Matter  of  Seaman,  187  N.  Y.  Supp.  «254  (Sur., 
192 1)  must  now  be  considered  overruled  in  New  York  by  Matter  of  Canda,  infra^ 
n.  7,  although  the  latter  attempts  to  distinguish  them. 

'  Matter  of  Canda,  189  N.  Y.  Supp.  917  (App.  Div.)  (1921).  For  the  facts  of  this 
case,  see  Recent  Cases,  infra,  p.  348. 

•  See,  infra,  note  19. 

•  See  1909  N.  Y.  Laws,  c.  62,  §  220  (6) ;  Consol.  Laws,  c.  60,  Art.  10.  For  the  New 
York  Law  as  to  powers,  see  1909  N.  Y.  Laws,  c.  52,  §§  130-182;  Consol.  Laws, 
c  so,  Art.  5. 

^^  Cases  such  as  Matter  of  Harbeck,  161  N.  Y.  211,  55  N.  E.  850  (1900),  and  Em- 
mons 9.  Shaw,  1 71  Mass.  410,  50  N.  £.  1033  (1898),  show  the  rigor  with  which  the 
common-law  theory  as  stated  by  Chancellor  Kent  (see  supra,  note  4)  has  been  applied. 
Contrast  the  language  of  these  cases  with  Matter  of  Delano,  176  N.  Y.  486,  49^, 
68  N.  E.  871,  873  (1903)  (affirmed  sub  nom,  Chanler  9.  KeLsey,  205  U.  S.  466  (1906). 
See  ibid,,  474)  and  with  State  ex  rel.  Smith  9.  Probate  Court,  124  Minn.  508,  511, 
Z45  N.  W.  390,  392  (1914).  The  suiprising  case  of  In  re  Pryce,  [191 1]  2  Ch.  286,  in 
principle,  goes  further  than  contended  for  in  the  text.   An  English  testatrix,  domiciled 


328 


HARVARD  LAW  REVIEW 


& 


subjecting  that  process  to  taxation  at  his  domidl  just  as  if  he  had  willed 
the  property  as  absolute  owner.  Some  of  the  very  cases  which  established 
the  common-law  theory  that  the  conveyance  was  simply  from  donor  to 
appointee  recognized  this  theory  as  a  fiction,  applied  by  the  law  only 
to  reach  certain  desired  results.^^  The  increasing  nimiber  of  statutes,'' 
purporting  to  include  every  testamentary  transfer  which  would  have 
been  taxable  had  the  property  belonged  absolutely  to  the  donee,  shows 
a  disposition  to  override  the  fiction.  This  is  a  tendency  which  can 
readily  be  justified  on  principle  and  by  analogy.  A  life-tenant,  with 
a  general  power  to  appoint  by  will,  certainly  possesses  two  of  the  val- 
uable incidents  embraced  under  the  compendious  term  ownership,  vis, : 
security  in  present  enjoyment,  and  the  capacity  to  create  by  wiU  an 
absolute  estate  in  any  person  of  his  choice  —  a  power  upon  which  he 
doubtless  could  realize  by  contract.  Moreover,  since  the  end  of  the 
seventeenth  centiuy,  equity  has  insisted  that  upon  execution  of  the 
power  the  appointed  property  becomes  assets  in  the  hands  of  the  ap- 
pointor's executor,  available  to  his  creditors.*'  Furthermore,  in  testing 
the  limitations  which  he  then  creates,  the  Rule  against  Perpetuities 
is  by  some  courts  applied  not  from  the  inception  of  the  power  but  from 
the  time  of  its  exercise.**  Notwithstanding  these  considerations,**  courts 
influenced  by  recent  cases  of  controlling  authority  which  deny  that  the 
property  passes  as  part  of  the  personalty  of  the  donee,**  would  prob- 

in  Holland,  exercised  by  will  a  testamentary  power  of  appointment  over  funds  in 
England,  the  power  being  derived  from  an  English  will.  Her  surviving  parent  was 
held  entitled  to  a  UgUime,  by  Dutch  law,  in  one  eighth  of  the  property,  it  having 
become  by  exercise  of  the  power  a  part  of  the  estate  of  the  testatrix. 

^^  In  Bartlett  v.  Ramsden,  i  Keo.  570  (1665),  the  rule  that  the  appointees  were  in 
by  the  original  deed  was  characterized  as  ov\y  ficUo  juris y  "for  they  were  not  in  vfith- 
otU  the  will  (i.  e.  of  the  donee)  and  therefore  that  was  the  principal  part  of  the  title." 
See  Duke  of  Marlborough  v.  Lord  Godolphin,  supra^  note  4,  at  p.  75.  See  also  Hole  v. 
Escott,  4  Myl.  &  Cr.  187,  193  (1838);  Rous  v,  Jackson,  29  Ch.  Div.  521,  526  (1885); 
Jackson  v,  Davenport,  20  Johns.  (N.  Y.)  537,  551  (1822). 

"  See  1917  Cal.  Stat.,  c.  589,  §  2  (6);  1911  Minn.  Laws,  c.  372,  §  i  (5);  1913  Gen. 
Stat  op  Minn.,  §  2271;  1909  Mass.  Stat.,  c.  527,  §  8;  40  Stat,  at  L.,  c.  18,  {  402, 
p.  1097.    For  the  N.  Y.  statute,  see  note  9,  supra. 

"  Thompson  v.  Towne,  2  Vem.  319  (1694);  Johnson  v.  Gushing,  15  N.  H.  298 
(1844);  Clapp  V.  Ingraham,  126  Mass.  200  (1879).  Contra^  Balls  v.  Dampman,  69 
Md.  390, 16  Atl.  16  (1888).  See  2  Sucden,  Powees,  6  ed.,  c.  8,  §  3  (7).  This  general 
ground  was  considered  insufficient  to  make  the  appointed  property  assets  of  the 
donee  within  the  meaning  of  the  inheritance  tax  of  his  state,  in  Commonwealth  v. 
Duffield,l2  Pa.  St.  277  (1849). 

^'  This  is  the  settled  rule  in  England,  as  to  general  powers  to  appoint  both  by  deed 
or  will,  and  by  will  only.  Rous  v.  Jackson,  29  Ch.  Div.  521  (1885);  In  re  Flower,  SS 
L.  J.  Ch.  (n.  s.)  200  (1885).  But  in  the  United  States,  the  great  weight  of  authority 
places  the  terminus  a  quo  at  the  creation  of  the  power,  if  to  appoint  by  will.  Boyd's 
Estate,  199  Pa.  487,  49  Atl.  297  (1901);  Minot  v,  Paine,  230  Mass.  514,  120  N.  E.  167 

ii9i8).  The  authority  of  Mr.  Gray  (see  Gray,  Rule  against  Perpetuities,  3  ed., 
526  et  seq.)  has  doubtless  influenced  the  American  cases.  His  position  has  been 
ably  attacked  in  a  classical  controversy.  See  Kales,  "  General  Powers  and  the  Rule 
against  Perpetuities,"  26  Hasv.  L.  Rev.  64;  Thomdike,  "  General  Powers  and  Perpct- 
tuities,"  27  Harv.  L.  Rev.  705.  See  also  Foulke,  "Powers  and  Perpetuities,"  16 
Col.  L.  Rev.  627, 647. 

^*  There  are  other  instances  in  the  books  where  the  conve3rance  is  regarded  as  from 
the  donee.  Thus,  an  appointee  may  sue  the  donee  on  a  covenant  for  quiet  enjoyment 
in  the  appointing  instrument.  Hurd  v.  Fletcher,  Dougl.  43  (1778).  See  2  Sugden, 
Powers  '%  ed    10 

"  O'Grady  V.  Wihnot,  [1916]  2  A.  C.  231;  United  SUtes  v.  Field,  41  Sup.  Ct.  256 
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ably  hesitate  to  adopt  this  argument  to  sustain  the  constitutionality  of 
the  tax. 

A  second  ground  of  support  was  overlooked  by  the  court  in  failing 
to  draw  a  distinction  between  the  proper  exercise  of  the  power  by  the 
terms  of  the  appointing  instrument  —  admittedly  to  be  settled  by  the 
law  of  the  donor  -r-  and  the  validity  of  that  instrument  as  a  will.  Before 
a  court  having  jurisdiction  over  the  property  construes  the  instrument 
executed  by  the  donee,  it  must  decide  whether  the  writing  meets  the 
first  essential  required  by  the  donor  for  the  exercise  of  the  power,  i,  e., 
whether  it  is  in  fact  the  donee's  will.  Certainly,  in  the  case  of  per- 
sonalty,^^ this  preliminary  question  should  be  determined  by  reference 
to  the  law  of  the  donee's  domicU.^'  Unless  the  donor  expressly  stipu- 
lates otherwise,  it  cannot  reasonably  be  supposed  that  he  desires 
formalities  different  from  those  required  to  pass  the  donee's  own  per- 
sonalty. Nor  does  policy  demand  a  departure  from  the  usual  test  of 
validity,  the  law  of  the  domicil.     Nothing  could  be  more  inconvenient 

(192 1).  Both,  however,  are  cases  of  statutory  construction.  The  latter  case,  arising 
under  39  Stat,  at  L.  756, 777,  as  amended  by  39  Stat,  at  L.  iooo,  1002,  reversed  a 
ruling  of  the  U.  S.  Treasury  Department  (19 19  Regulations,  Treas.  Dept.  37, 
Art.  30)  to  the  effect  that  property  passing  under  the  execution  of  a  general  testamen- 
tary power  constituted  part  of  the  gross  estate  of  the  appointor, 

^'  This  is  the  general  law  with  respect  to  personalty.  Cross  v.  U.  S.  Trust  Co., 
131  N.  Y.  330,  30  N.  E.  125  (1892);  Jones  v.  Habersham,  107  U.  S.  174  (1882),  See 
Stoky,  Conflict  of  Laws,  6  ed.,  §  380. 

^'  It  is  difficult  to  determine  the  precise  condition  of  the  law  on  this  point.  In 
England,  Tatnall  v.  Hankey,  2  Moore  P.  C.  342  (1838),  simply  decided  that  no  court 
would  pass  upon  the  question  of  the  execution  of  a  testamentary  power  until  the 
Probate  Court  had  admitted  the  instrument  as  a  will.  The  case  has  been  widely 
dted  for  its  dicia  without  noting  the  significance  of  its  holding.  Answering  the  ques- 
tion left  open  in  Tatnall  v.  Hankey,  D'Huart  v.  Harknes^,  34  Beav.  ^24  (i860,  which 
was  dedd^  before  Lord  Kingsdown's  Act  (24  &  25  Vict.,  c.  114)  took  effect,  hdd  that 
a  wiU  valid  at  the  foreign  domicil  of  the  donee,  though  not  conforming  to  the  law  of 
the  donor,  was  sufficient.  It  was  followed  in  In  re  Price,  [1900]  z  Ch.  442.  This 
sound  doctrine  cannot  be  considered  as  overruled  by  cases  such  as  In  re  Kirwan's  Trusts, 
25  Ch.  Div.  373  (1883),  since  these  rest  upon  Lord  Kingsdown*s  Act.  Nor  by  In  re 
D'Este's  Settiement  Trusts,  [1903]  i  Ch.  898,  nor  In  re  Scholefield,  [1905]  2  Ch.  408, 
for  the  language  of  the  wills  there  did  not  amount  to  an  exerdse  of  the  power.  In 
Murphy  v.  Ddchler,  [1909]  A.  C.  446,  the  House  of  Lords  dedded  briefly  and  without 
dting  authorities  that  a  will  invalid  at  the  domicil  of  the  donee,  but  executed  according 
to  English  formalities,  was  a  good  exerdse  of  an  English  power  of  appointment.  This 
would  seem  to  foUow  a  statement  ot  In  re  Price,  supra,  at  452,  that  the  usual  test  of 
validity,  by  the  Ux  domicilii  ieskUoris  is  subject  to  exception  where  the  will  shows 
on  its  face  that  it  was  made  with  reference  to  the  law  of  some  other  country  than  that 
of  the  testator. 

In  the  United  States  the  most  direct  decision  on  testamentary  validity  as  distin- 
guished from  spedfic  exerdse  of  the  power  is  a  most  unfortunate  one.  Bloimt  9. 
Walker,  28  S.  C.  545,  6  S.  E.  558  (1888),  held  that  a  will,  good  at  the  domicil  of  the 
donee,  was  not "  duly  executed  "  within  the  meaning  of  the  donor,  unless  valid  by  the 
law  of  his  state.  Part  of  the  property,  however,  was  realty  in  the  state  of  the  donor, 
and  there  was  a  strong  dissent.  Chief  Justice  Gray  in  Sewall  v.  Wilmer,  132  Mass. 
131,  1^5,  says,  obiier,  that  a  will  executed  according  to  the  requirements  of  either 
state  should  be  valid.  C/.  Ward  v.  Stanard,  82  App.  Div.  386,  81  N.  Y.  Supp.  906 
(i903)»  See  also  Hollister  v.  Hollister,  85  Oreg.  316,  320,  166  Pac.  940,  941  (1917); 
Matter  of  N.  Y.  Life  Ins.  &  Trust  Co.,  139  N.  Y.  Supp.  695,  711  (Sur.,  1913). 

It  has  been  argued  that  even  on  the  common-law  theory  as  to  the  effect  of  appoint- 
ment, both  the  validity  of  the  will  and  its  spedflc  execution  of  the  power  should  be 
determined  by  the  law  of  the  donee.  See  19  Harv.  L.  Rev.  122.  This  cannot  be 
sustained  on  authority. 
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than  to  require  a  testator  to  ascertain  and  comply  with  the  var3rmg 
statutory  requirements  of  every  state  where  personalty  subject  to  his 
disposal  may  happen  to  be. 

If  in  the  principal  case  the  state  of  the  donor  recognized  the  appoint- 
ing instrument  as  a  will  becau^  valid  as  such  at  the  testator's  domi- 
cile* then  the  law  of  the  latter  did  contribute  something  toward  effecting 
the  transfer,  and  without  departing  at  all  from  the  common-law  theory, 
a  tax  at  the  domidl  could  have  been  justified. 


The  Right  in  Rmu  in  Admiralty.  —  Attention  has  been  called 
recently  in  The  Pesaro^  to  the  conflict  between  the  American  and  Eng- 
lish views  as  to  the  nature  of  the  right  in^,rem  in  admiralty.  In  our 
courts,  Mr.  Justice  Story  in  The  Malek  Adhel,*  echoing  the  words  of 
Chief  Justice  Marshall  in  an  earlier  case,'  unequivocally  adopts  the  doc- 
trine that  the  action  is  against  the  ship  itself,  not  the  owner,  —  the 
strict  in  rem  theory.  The  language  of  these  cases  has  6een  closely 
adhered  to.*  The  English  courts  have  wavered,*  but  now  hold  that  the 
right  against  the  ship  is  mecely  in  the  nature  of  a  foreign  attachment, 
a  proceeding  qtiasi  in  rem.* 

The  theories  of  both  coiu'ts  find  explanation  in  history.  The  American 
doctrine  rests  on  an  animistic  theory,  prevalent  in  the  early  stages  of 
legal  systems,  which  endowed  an  offending  instrument  with  human 
qualities  and  fixed  the  instrument  itself  with  responsibility  for  the 
injury.'  It  is  not  surprising  that  this  doctrine  persisted  in  admiralty, 
as,  popularly,  personification  applies  par  excellence  to  a  ship.^  The 
origin  of  the  English  doctrine  is  more  obscure.    It  probably  developed 

^*  It  may  be  fairly  inferred  from  the  opinion  that  if  the  will  of  the  donee  had  first 
been  probated  in  New  York,  the  tax  woidd  have  been  upheld.  But  this  can  only  be 
upon  Uie  ground  that  Massachusetts  recognizes  the  instrument  as  a  will  because 
probated  at  the  domicil.  Where  such  probate  is  lacking,  would  not  Massachusetts, 
to  be  consistent,  test  the  factum  of  will  by  the  lex  domtctUi,  and  thus  in  either  case 
afford  New  York  a  basis  for  taxation? 

t  Dist.  Ct.  S.  D.  N.  Y.,  Oct.  i,  1921.  Here  it  was  held  that  a  libel  in  rem  could  be 
maintained  against  a  ship  in  the  conunerdal  service  of  the  Italian  Government.  For 
the  facts  of  this  case  see  Recent  Cases,  infray  p.  337. 

•  2  How.  (U.  S.)  210,  234  (1844). 

•  The  Little  Charles,  x  Brock.  347,  354  (1818). 

«  The  China,  7  Wall.  (U.  S.)  53  (1868);  The  John  G.  Stevens,  170  U.  S.  113  (1897); 
The  Barnstable,  181  U.  S.  464  (1901). 

'  See  the  conflicting  decisions  of  Dr.  Lushington  in  The  Ticonderoga,  Sw.  215 
(1857),  and  The  Druid,  i  W.  Rob.  391  (1842). 

•  The  Dictator,  [1892]  P.  304;  The  Dupleix,  [1912]  P.  8;  The  Parlement  Bdge, 
5  P.  D.  197  (1879);  The  Castlegate,  [1893]  A.  C.  38;  The  Porto  Alexandre,  [1920]  P.  30. 
See  Mayers,  Admiralty  Law  and  Practice  in  Canada,  pp.  6-23. 

'  See  HoucES,  The  Comhon  Law,  Chap.  I,  for  a  complete  exposition  of  this 
theory. 

'  Many  of  the  old  books  express  this  idea.  See  i  Black  Book  of  the  Admi- 
ralty, 242;  Clay  V.  Sne^grave,  i  Ld.  Raym.  576  (1700);  Pardessus,  Droit  Comm., 
n.  961;  3  Black,  Book  op  the  Admiralty,  103,  243,  345;  Mors  v.  Slew,  3  Keb. 
112,  114  (1673). 
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through  the  creeping  in  of  common-law  ideas  during  the  long  eclipse 
of  the  admiralty  by  the  common-law  judges.* 

Analytically  a  right  in  rem  is  not  a  right  in  a  thing,  but  the  sum  of 
all  the  rights  in  personam  in  respect  to  that  thing.^®  It  is  the  correlative 
of  the  duties  of  others  not  to  touch  that  thing.^^  When  the  whole  or 
'  nearly  the  whole  world"  is  under  such  a  duty,  the  sum  of  all  the  duties 
creates  a  right  in  rem.  The  courts  of  the  jurisdiction  which  have  power 
over  the  res  may  create  such  a  composite  of  duties,  adjusting  the  rela- 
tions of  everyone  to  the  res  according  to  their  law.  The  English  courts 
in  efiFect  adopt  this  theory,  and  determine  the  rights  of  all  the  world 
in  the  ship  with  the  owner  as  well  as  the  injured  party  in  mind.  The 
American  courts,  however,  influenced  by  the  conception  that  the  ship 
is  the  wrongdoer,  have  naturally  gone  much  further  in  cutting  off  the 
owner's  rights  in  favor  of  an  injured  party.  They  have  allowed  the 
latter  redress  from  the  ship  irrespective  of  demise,^  compulsory  pilot- 
age,** or  piracy  of  the  crew.^  In  so  holding  they  have  frequently 
repeated  Uie  statement  that  the  vessel  itself  is  responsible. 

But  they  have  not  followed  the  principle  to  its  logical  limits.  It 
involves  holding  that  the  ship  is  the  limit  as  weU  as  the  source  of  lia- 
bility, but  an  action  in  personam  against  the  owner  may  be  brought.** 
Again  in  actions  against  vessels  owned  by  foreign  sovereigns,  the  coiuls 
have  consistently  considered  the  question  of  sovereign  inmaunity,*' 
though  if  the  ship  itself  were  the  defendant  that  inmiunity  would  clearly 
not  extend  to  it.  Thus,  in  cases  where  the  application  of  the  doctrine 
would  produce  a  particularly  undesirable  result,  it  is  abandoned. 

This  judicial  opportunism  is  unfortimate.  A  recognition  and  appli- 
cation of  the  true  theory  of  a  right  in  rem  is  desirable,  since  it  wouldin 

*  See  Mayeks,  Admiralty  Law  and  Practice  in  Canada,  p.  21,  pointing  out 
that  in  The  Dictator,  supra,  at  p.  311,  the  in  personam  theory  was  advanced  on 
the  authority  of  Clerxe,  Praxis  Curiae  Adioralitatis,  written  in  1679,  the 
darkest  part  of  the  admiralty  eclipse.  As,  however,  the  struggle  was  primarily  over 
jurisdiction,  the  substantive  law  may  not  have  been  affected. 

*^  See  Holmes,  J.,  in  Tyler  v.  The  Court  of  Registration,  175  Mass.  71,  76,  55 
N.  E.  812,  814  (1900). 

u  See  W.  N.  Hohfdd,  "Fundamental  Legal  Conceptions  as  Applied  in  Judicial 
Reasoning,"  26  Yale  L.  J.  710. 

The  possessor  of  a  rig^t  in  rem  has  usually  other  powers,  privileges,  and  immuni- 
ties with  respect  to  the  res  in  question;  e.g.,  the  owner  of  a  res  has  (usually)  the 
privilege  of  using  it,  the  pauper  of  alienating  it,  and  an  immunity  from  any  other  person's 
exercising  a  power  with  respect  to  it.    See  W.  N.  Hohfeld,  supra,  at  p.  746. 

^  Hie  example  given  by  Hohfeld,  that  though  A  is  said  to  have  a  right  in  rem  in 
Blackacre,  yet  B  and  C  may  have  easements  over  it,  shows  that  a  right  may  be  in 
rem  and  yet  not  bind  the  whole  world. 

^  The  Barnstable,  n.  4,  supra, 

**  The  China,  n.  4,  supra. 

^*  The  Malek  Adhel,  n.  2,  supra. 

^*  Stevens  v.  Sandwich,  23  Fed.  Cas.  no.  13,  409  (D.  Md.,  1801).  See  Admiralty 
Rules,  254  U.  S.  679  (19 21).  Congress  has  by  statute,  no  doubt  influenced  by  histor- 
ical as  wdl  as  economic  considerations,  limited  the  liability  of  an  owner  not  personally 
at  fault  to  the  value  of  the  ship.  9  Stat,  at  L.  635  (1851).  This  was  apparendy 
the  nde  of  the  early  maritime  law.  Sfie  the  learned  opinion  of  Judge  Ware  in  The 
Rebecca,  20  Fed.  Cas.  no.  11,  619  (D.  Me.,  183 1),  and  also  Norwich  Co.  v.  Wright, 
13  Wall.  W.  S.)  104  (1871). 

1^  See  The  Schooner  Exchange,  7  Craneh  (U.  S.)  1 16  (x8i  i).  See  also  the  discussion 
in  The  Pesaro,  note  i,  supra. 
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all  cases  lead  to  a'consideration  of  the  interests  of  all  persons  involved. 
Before  the  transaction,  whether  it  be  furnishing  supplies  to,  or  a  tort 
committed  by  the  ship,  the  owner  has,  as  one  of  that  compound  of 
rights  in  personam  constituting  a  right  in  rem,  a  right  that  the  present 
plaintiff  shall  not  touch  the  ship.  After  the  transaction,  the  situation 
may  be  reversed  and  the  plaintiff  given  the  right  in  rem,  including  a 
right  that  the  owner  himself  shall  not  touch  the  ship  until  the  plaintM's 
claim  be  satisfied  from  it.  Whether  the  transaction  should  produce 
this  shifting  of  rights  is  ultimately  a  question  of  political  and  economic 
policy.^*  The  interests  of  all  parties  must  be  considered  and  regulated 
in  view  of  the  peculiar  circumstances  of  maritime  affairs.  The  courts 
of  the  United  States,  it  is  submitted,  should  follow  the  English  courts 
and  develop  on  such  bases  reasoned  principles  of  decision,  rather  than 
gloss  over  the  real  difficulties  involved  by  the  application  of  a  chimeri- 
cal rule  based  on  an  historical  misconception. 


Validity  of  a  Labor  Union  By-Law  Involving  Expulsion  for 
Petitioning  the  Legislature.  — ^The  long  struggle  of  labor  unions  for 
a  place  in  our  legal  scheme  of  things  has  been  generally  successful.  No 
longer  is  their  very  existence  attacked  as  a  criminal  conspiracy  or  a  com- 
bination in  restraint  of  trade.  They  are  acknowledged  as  a  desirable,  or 
at  least  a  necessary,  feature  of  modem  industry.  The  chief  factor  in  the 
winning  of  such  recognition,  especially  through  legislative  enactment, 
has  been  the  force  of  collective  action.  A  recent  Pennsylvania  decision,^ 
which  seriously  impairs  the  xmions'  power  to  maintain  their  external 
unanimity  in  spite  of  internal  differences,  is  therefore  especially  signifi- 
cant. A  by-law  of  a  local  union  of  the  Brotherhood  of  Railroad  Train- 
men provided  that  any  member  using  his  influence  against  the  union's 
legislative  representative  should  be  expelled.'  A  member  signed  a 
petition  to  the  state  legislature  asking  a  reconsideration  of  the  Full 
Crew  Law.'  This  action  was  admitted  to  come  within  the  by-law  and 
the  member  was  expelled  therefor.    The  court  ordered  him  to  be  re- 


^'  Support  for  the  American  cases  may  be  found  in  such  considerations  of  ecouomc 
policy.  In  contract  cases  perhaps  few  would  deal  with  a  ship  if  no  lien  could  be  ob- 
taincxl  on  her  and  the  only  right  allowed  were  one  against  a  foreign  owner.  The 
tort  cases  maybe  supported  on  the  idea  of  a  risk  of  the  business.  But  these  considera- 
tions are  not  conclusive  and  the  argmnents  for  and  against  U  deserve  more  consideration 
than  has  been  given  them  in  our  courts.  An  interesting  analogy  is  to  be  noted  in  some 
states  where  statutes  have  been  passed  giving  a  lien  on  an  automobile  causing  an  in- 
jury, even  when  driven  by  one  other  than  tae  owner  or  his  agent.  See  1905  Laws 
OF  Tenn.,  c.  173,  §  5;  1912  Acts  or  S.  Car.,  p.  737. 

^  Spayd  V,  Ringing  Rock  Lodge,  etc.,  113  Ati.  70  (Pa.  zgaz).  For  a  stateooent  of 
the  facts  of  this  case,  see  Recent  Cases,  infra,  p.  348. 

'  "Any  member  of  the  brotherhood  using  his  influence  to  defeat  any  actioa  taken 
by  the  national  legi^tive  representative  or  any  action  regulariy  taken  by  the  leg- 
isdative  representatives  in  meeting  assembled,  or  of  legislative  boards  under  theff 
proper  authorities,  shall,  upon  conviction  thereof  be  expelled." 

»  191 1  Pa.  p.  L.,  1053;  Pa.  Stat.,  §§  18655-18663.  See  Pennsylvania,  etc  Co.  n 
Ewing,  241  Pa.  St.  581,  88  Atl.  775  (1913). 
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instated,^  on  the  ground  that  the  by-law  was  void  as  a  breach  of  the 
constitutional  guarantee  of  the  right  to  petition  the  legislature.^ 

The  genjeral  power  of  labor  xmions  to  adopt  by-laws  for  internal 
discipline  is  unquestioned.*  Penalties  for  violations  of  union  rules  as 
to  strikes,^  wages,*  open  shops,*  and  unfair  employers,^®  all  of  which 
rules  are  for  the  purpose  of  making  the  union's  action  unanimous  and 
thereby  effective,  are  imposed  continually.  The  distinguishing  point  of 
the  Pennsylvania  case  was  that  the  act  there  penalized  was  the  exercise 
of  a  constitutional  privilege. 

An  agreement  not  to  exercise  a  constitutional  privilege  does  not 
deprive  the  promisor  of  that  privilege,"  but  the  law  may  or  may  not 
allow  a  penalty  ^^  for  breach  of  the  contract."  Thus  a  contract  of  arbi- 
tration, though  ineffective  to  deprive  the  parties  of  their  legal  remedies, 
may  give  a  right  to  damages  on  its  breach.^^  So  an  agreement  by  a 
foreign  corporation  not  to  remove  a  suit  to  a  federal  court  is  ineffective 
for  ti^at  end,  but  its  license  to  do  business  may  be  revoked  if  it  does 
so.**    If,  however,  it  is  engaged  in  interstate  commerce  it  may  not  be 

^  Reinstatement  is  the  proper  remedy  if  the  expulsion  was  not  according  to  lawful 
rules  of  the  association.    Weiss  v.  Musical,  etc.  Union,  189  Pa.  St.  446,  42  Atl.  118' 
(1899);  Fritz  V,  Knaub,  57  Misc.  405,  103  N.  Y.  Supp.  1003  (1907),  aff'd,  124  App. 
Div.  915,  108  N.  Y.  Supp.  1133  (1908). 

*  The  court  found  some  Pennsylvania  authority  to  the  effect  that  any  unreasonable 
by-law  of  a  voluntary  association  may  be  disregarded  by  the  courts.  L3am  v.  Free- 
mansburg,  etc.  Ass'n.  117  Pa.  St.  i,  11  Atl.  537  (1887);  Hibemia,  etc.  Co.  v.  Comm.,  \ 
93  Pa.  St.  264  (1880).  Such  a  doctrine  finds  little  support  in  the  authorities.  See 
Weatherly  v.  Medical  Society,  76  Ala.  567  (1884);  Levy  v.  Magnolia  Lodge,  no  CaL 
297,  42  Pac.  887  (1895).  And  in  view  of  the  complete  lack  of  predicability  imder 
such  a  rule,  sound  principle  is  opposed  to  it.  The  court  said  it  might  rest  the  case 
on  this  ground  alone. 

'  Wabash,  etc.  Co.  v.  Hannahan,  121  Fed.  563  (E.  D.  Mo.,  1903);  Jetton-Dekle 
Lumber  Co.  v,  Mather,  53  Fla.  969,  43  So.  590  (1907).    See  notes  7-10  infra, 

'  Mayer  v.  Journeyman,  etc.  Ass'n,  47  N.  J.  Eq.  519,  20  Atl.  492  (1890);  Jetton-  • 
Dekle  Lumber  Co.  v.  Mather,  supra. 

*  Master,  etc.  Ass'n  v.  Walsh,  2  Daly  (N.  Y.)  i  (1867);  Longshore,  etc.  Co.  v. 
Howell,  26  Ore.  527,  38  Pac.  547  (1894). 

*  Gray  v.  Building  Trades  Council,  91  Minn.  171,  97  N.  W.  663  (1903);  Mayer 
9.  Journeyman,  etc.  Ass'n,  supra. 

"  Bums  V.  Bricklayers,  etc.  Union,  27  Abb.  N.  C.  20,  14  N.  Y.  Supp.  361  (1891); 
Longshore,  etc.  Co.  v.  Howell,  supra. 

"  Nashua  River  Paper  Co.  v.  Hanmiermill  Paper  Co.,  223  Mass.  8,  in  N.  E. 
678  (1916). 

^  The  usual  penalty  is  of  course  damages.  In  the  principal  case  expulsion  may 
fairly  be  said  to  be  an  agreed  substitute  for  damages,  something  in  the  nature  of 
liquidated  damages,  if  the  by-law  be  construed  as  a  promise  not  to  petition  the  legis- 
lature.   See  note  15,  infra. 

"  Similarly  waiver  of  a  constitutional  right  may  or  may  not  be  allowed.  An 
example  is  the  right  to  trial  by  jury,  which  n:iay  be  waived  in  civil  cases,  Henderson^s 
Distilled  Spirits,  14  Wall.  (U.  S.)  44  (1871);  Palmer  v.  Lavers,  218  Mass.  286,  105 
N.  £.  1000  (1914)1  but  probably  not  in  criminal  cases.  Hill  v.  People,  16  Mich.  351 
(z868);  Dickinson  v.  United  States,  159  Fed.  801  (ist  Circ,  1908). 

'^  Call  V.  Hagar,  69  Me.  521  (1879);  Pond  v.  Harris,  113  Mass.  114  (1873). 

"  Doyle  V.  Continental  Las.  Co.,  94  U.  S.  535  (1876);  Security,  etc.  Co.  p.  Prcwitt, 
302  U.  S.  246  (1906). 

These  cases  suggest  the  possibility  that,  in  the  principal  case,  even  though  a  con- 
tract to  the  same  effect  would  be  imenforceable,  this  by-law  might  be  effective  as  a 
condition  of  membership.  Since  the  union  can  exclude  men  altogether,  may  it  not 
admit  them  on  any  condition  whatever?  See  Greer  v.  Stoller,  77  Fed.  x  (W.  D.  Mo., 
1896).   This  argument  might  hold  in  case  of  a  purely  social  association.    See  Levy  9. 
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so  penalized,  even  as  to  its  intra-state  business.^*  So  the  fact  that  the 
by-law  tn  the  principal  case  penalized  the  exercise  of  a  constitutional 
privilege  is  not  enough  by  itself  to  decide  the  case.^'  The  r^  question 
in  every  such  case  is  whether  the  social  interest  in  the  free  exercise  of 
the  constftutional  privilege  involved  is  sufficiently  strong  to  invalidate 
the  agreement  which  is  hampering  the  exercise  of  that  privilege. 

In  die  principal  case  there  is  a  clear  social  interest  in  the  maintenance 
of  efficiently  functioning  labor  unions,^'  an  interest  increasingly  recog- 
nized by  legislatures^^  and  courts.^^  Moreover,  there  is  a  strong  interest 
in  having  unions  resort  to  the  legislature  for  the  accomplishment  of  their 
purposes  rather  than  to  economic  warfare.  Any  decision  which  impairs 
the  effectiveness  of  this  method  of  action  must  therefore  be  carefully 
scrutinized.  On  the  other  hand  lies  the  great  public  interest  in  keeping 
the  legislature  informed  of  and  responsive  to  the  popular  will.  The 
contact  to  be  established  is  between  the  legislature  and  the  actual 
present  will  of  the  individual,  not  his  will  as  determined  for  him  by  a 
majority  vote  of  a  labor  union,  even  though  he  has  so  agreed.  It  is 
essential  to  the  maintenance  of  this  contact  that  the  exercise  of  the 
''right  to  petition''  shall  not  entail  serious  penalties  to  the  individual.^ 

There  is  a  further  important  consideration.  This  by-law  affects  the 
members  of  the  union  not  only  as  individuals  but  also  as  citizens,  and 
thereby  affects  the  state.  Agreements  between  private  persons  touching 
public  matters  rest  on  very  insecure  footing.*^  A  contract  as  to  appoint- 
ment to  or  exercise  of  a  public  office  is  void  as  against  public  policy." 

Magnolia  Lodge,  no  Cal.  297,  310,  42  Pac.  887,  891  (1895).  But  the  members  of  a 
labor  union  like  that  in  the  principal  case  have  a  property  interest  therein  which  the 
constitution  protects.  There  is  a  wide  distinction  betwten  the  governing  power  of 
a  state,  exercised  in  making  foreign  corporations  agree  to  ''unconstitutional  con- 
ditions," and  that  of  a  labor  imion.  The  latter  flows  wholly  from  the  agreement 
between  the  members,  so  if  this  by-law  is  effective  in  any  way  it  must  be  because 
the  members  agreed  that  it  shall  be  so.  Austin  9.  Searing,  16  N.  Y.  112  (i8«7); 
Harington  9.  Sendall,  [1903]  i  Ch.  921.  The  difference  between  holding  the  by-law 
a  contract  and  treatmg  it  as  a  condition  is  only  a  matter  of  Iq^l  tectmique.  The 
case  depends  on  whether  the  by-law  is  to  be  given  effbct  according  to  its  tenor,  and 
that  depends  on  the  same  considerations  under  either  theory. 

^'  Western  Union  v.  Kansas,  216  U.  S.  x  (1910);  Pullman  Co.  v.  Kansas,  216 
U.  S.  56  (1910);  Hemdon  9.  Chicago,  etc.  Co.,  218  U.  S.  135  (1910);  Harrison  t. 
St.  Louis,  etc.  Co.,  232  U.  S.  318  (1914);  Donald  9.  Philadelphia,  etc  Co.,  241  U.S. 
329  (1916). 

^'  The  court  seemed  to  think  so,  however.  It  relied  most  strongly  on  general 
dicta  from  United  States  9.  Cruikshank,  92  U.  S.  542  (1875),  to  the  effect  tbat  an 
individual  cannot  deprive  another  of  a  constitutional  right. 

"  See  34  Harv.  L.  Rev.  880,  884. 

>*  See  Clayton  Act,  §  6,  38  Stat,  at  L.  731,  and  Trade  Disfotes  Act  (1906), 
6  Edw.  7,  c.  47. 

*^  Comm.  9.  Hunt,  4  Met.  (Mass.)  in  (1842);  Tracy  9.  Banker,  170  Mass.  266, 
49  N.  E.  308  (1898);  and  cases  cited  notes  6-10,  supra. 

'^  "The  right  unrestrained  and  unpenalised  by  state  action  on  compliance  with  the 
forms  required  by  the  law  of  the  United  States  to  ask  the  removal  of  a  cause  pending 
in  a  State  to  a  United  States  court  is  obviously  of  the  very  essenu  of  the  right  to  remove 
conferred  by  the  law  of  the  United  States."  per  White,  C.  J.,  speaking  for  a  unan- 
imous court  in  Harrison  9.  St.  Louis,  etc.  Co.,  232  U.  S.  318,  329  (19x4). 

"  See  3  WiLLiSTON,  Contracts,  S§  1726-1735. 

**  SaUade  9.  Schuylkill  County,  19  Pa.  Super.  Ct.  191  (1902);  Wishek  9.  Hammond, 
10  N.  D.  72,  84  N.  W.  587  (1900);  Harris  9.  Chamberlain,  126  Mich.  280,  85  N.  W. 
728  (1901). 
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A  labor  union  may  not  financially  support  a  public  official,^  or  control 
him  while  in  office,*'^  because  the  office  is  a  public  trust  requiring  the 
untrammded  judgment  of  the  incumbent.  Such  a  judgment  is  desired 
from  every  voter,  since  all,  for  the  purpose  of  voting,  are  public  officials. 
Consequently  an  agreement  to  vote  in  a  certain  way  is  clearly  unen* 
f orceable.*'  A  by-law  of  a  labor  union  providing  that  any  member  not 
voting  as  directed  should  be  expelled  would  be  equally  invalid.*^  Yet 
this  is  but  one  step  logically  beyond  the  principal  case  and  rests  on  the 
same  kind  of  considerations.  On  the  whole,  the  result  in  the  principal 
case  seems  satisfactory.  But  the  question  is  a  very  nice  one,  and  a 
slight  variation  in  the  facts  might  well  lead  to  the  opposite  result. 


Liability  op  a  State  Engaged  in  Commercial  Entehphises.  —  In 
view  of  the  present  tendencies  toward  governmental  ownership  and  ad- 
ministration of  conmiericial  industries,  apparent  in  some  of  our  western 
states,^  the  question  is  becoming  increasingly  important,  whether  the  state, 
in  controversies  arising  from  such  enterprises,  may  be  sued  without 
its  consent.  In  a  recent  case'  in  which  a  depositor  of  the  Bank  of  North 
Dakota  sought  to  garnish  credits  of  the  bank,  the  Supreme  Court  of 
North  Dakota  answered  this  question  in  the  affirmative.  It  is  sub- 
mitted that  the  decision  is  unsound. 

It  has  not  been  at  all  uncommon  for  states  to  be  interested  in  com- 
mercial enterprises  through  stock  ownership  in  corporations.  Chief 
Justice  Marshall's  dictum  in  Bank  of  the  United  States  v.  Planters* Bank j* 
to  the  effect  that  a  government  which  becomes  a  partner  in  a  trading 
company  takes  for  that  purpose  the  character  of  a  private  citizen, 
was  in  reality  directed  toward  the  corporate  situation  only.*  There 
applied,  it  is,  of  course,  sound.  A  legal  entity  has  been  created  which, 
by  the  terms  of  its  creation,  may  sue  and  be  sued.'  Whether  the  state 
owns  little  or  all  of  the  stock  is  immaterial.*  A  different  situation  is 
presented,  however,  when  the  industry  b  owned  by  the  state  and  oper- 
ated in  its  name  by  an  adminstrative  body.^   No  corporate  interme- 

M  Osborne  v.  Amalgamated  Society,  [1909]  z  Ch.  163;  Amalgamated  Society  v. 
Osborne,  [ipio]  A.  C.  87. 

**  Schneider  v.  Local  Union,  116  La.  270,  40  So.  700  (1905).  See  Amalgamated 
Society  v.  Osborne,  [1910]  A.  C.  87,  99,  iii. 

"  See  3  WnxisTON,  Contracts,  }  1732. 

"  See  Osborne  v.  Amalgamated  Society,  [1909]  z  Ch.  163,  193. 

^  See  Andrew  A.  Bruce,  "State  Socialism  and  the  School  Land  Grants,"  33  Harv. 
L.  Rxv.  401. 

*  Sargent  County  v.  State,  Doing  Business  as  Bank  of  North  Dakota,  182  N.  W. 
270  (N.  D.,  192 1).    For  the  facts  of  this  case  see  Recent  Cases,  infra,  p.  346. 

*  9  Wheat.  (U.  S.)  904,  907  (1824). 

*  See  2  Story,  Comkentaribs  on  the  CoNSTinrnoN  of  the  United  States, 
3  ed.,  5x9. 

*  An  illustration  of  this  is  presented  by  the  Emergency  Fleet  Corporation.  In 
the  Matter  of  Eastern  Shore  Shipbuilding  Corporation,  Bankrupt  (Emergency  Fleet 
Corporation  9.  Wood),  54  Chi.  L.  N.  58  (2d.  Circ,  1921). 

*  Dairington  v.  Bank  of  Alabama,  13  How.  (U.  S.)  12  (1851).  The  state  of  Ala- 
bama was  the  only  stockholder  of  the  bank. 

'  That  is  the  method  employed  in  North  Dakota.  See  19x9  Laws  ov  Noxxh 
Dakota,  c.  xsx. 
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diary  exists  which  may  be  sued.*    Does  the  mere  fact  that  the  state  is 
engaging  in  a  heretofore  private  venture  make  it  amenable  to  suit?* 

The  early  technical  basis  of  the  doctrine  of  sovereign  immunity  was 
that  the  '^King  cannot  be  sued  by  writ,  for  he  cannot  conmiand  him' 
self."^^  The  broader  reason  is  that  it  would  hamper  the  performance 
of  the  sovereign's  public  duties  to  subject  him  to  suits  as  a  matter  of 
right.^^  In  light  of  the  cases  ^  supporting  the  constitutionality  of  the 
North  Dakota  statutes^  providing  for  the  bond  issues  with  which  to 
finance  these  enterprises,  it  cannot  be  seriously  contended  that  the 
state  in  undertaking  them  is  not  performing  public  duties.  The  power 
to  engage  in  these  ventures  was  granted  to  Uie  state  by  constitutional 
amendment.^*  The  purpose  was  to  promote  the  welfare  of  all;  state 
money  was  used  to  finance  them;  the  state  in  its  own  name  owns  and 
operates  them;  their  profits  go  to  the  state.  Giving  due  r^ard  to  the 
powers  granted  and  received,  the  nature,  importance,  and  purposes 
of  the  enterprises,  and  the  way  in  which  they  have  been  regarded  by 
courts^'  and  legislatures,  the  conclusion  seems  inevitable  that  the  state, 
in  the  exercise  of  these  enlarged  functions,  acts  in  none  other  than  its 
sovereign  capacity.  The  rule  cf  sovereign  immunity  would,  therefore, 
apparently  apply  in  this  situation.  But  the  broader  aigimient  on  which 
the  rule  is  based  loses  much  of  its  force  when  the  public  duty  concerned 
is  that  of  conducting  a  commercial  enterprise,  not  necessanly  incident 
to  government  or  regarded  as  such.  Further,  expediency  demands 
that  in  the  conduct  of  such  business  parties  to  transactions  have  re- 
ciprocal remedies.  In  view  of  these  considerations  it  b  arguable  that 
the  court  should  abrogate  the  rule  in  so  far  as  the  reasons  underl3ring  it 
are  no  longer  persuasive. 


,.^'j^ 


*  The  North  Dakota  court  reasoned  in  effect  that  the  state,  though  conducting 
the  bank,  was  not  doing  so  in  its  capacity  as  a  sovereign  state,  and  that  therefore  its 
credits  were  subject  to  garnishment,  even  in  the  absence  of  legislative  consent  to  such 
proceedings.  Sargent  County  v.  State,  Doing  Business  as  Bank  of  North  Dakota, 
supra. 

*  Authorities  do  not  support  such  a  proposition.  A  libel  will  not  lie  against  a 
ferry  boat  owned  by  the  Crown.  Young  v.  Steamship  Scotia,  89  L.  T.  R.  374  (1903). 
Nor  will  a  suit  lie  against  a  railway  whose  assets  have  been  conveyed  to  the  govern- 
ment. Ballaine  v,  Alaska  Northern  Ry.  Co.,  259  Fed.  183  (9th  Circ.,  1919).  When 
South  Carolina  operated  the  liquor  business,  a  suit  against  a  liquor  dealer  was  dis- 
missed as  being  in  substance  a  suit  against  the  state.  Murray  v.  Wilson  Distilling 
Co.,  213  U.  S.  151  (1909).  Cf.  South  Carolina  v.  United  States,  199  U.  S.  437  (1905). 
See  also  17  Harv.  L.  Rev.  270. 

^^  CoMYNs's  Digest,  Praerogative  D.  78.  See  also  2  Blackstone,  Coiocen- 
TASiES,  3  ed..  Book  3,  p.  252;  George  Stuart  Robinson,  Civil  Proceedings  by 

AMD  against  the  CrOWN,  p.  2. 

^  Briggs  V.  Light-Boats,  ii  Allen  (Mass.),  157,  162  (1865). 

^  Green  v.  Frazier,  176  N.  W.  11  (N.  D.,  1920),  aff*d,  253  U.  S.  233  (1920). 

"  1919  Laws  of  North  Dakota,  c.  148.  Other  acts  of  the  same  year  regard 
ing  state  industries  were:  c.  147,  banks;  c.  149,  dairies;  c,  150,  home  building  assc 
ciations;  c.  152,  mills  and  elevators. 

^^  1919  Laws  of  North  Dakota,  Amenduents  to  the  CoNSTrrunoN,  19x1 
Art.  xxxii. 

"  The  North  Dakota  court,  speaking  of  the  Bank  of  North  Dakota,  dedaxed, 
it  functions  ''as  an  agency  of  the  sovereign  power  of  the  State,  in  like  manner  as  the 
treasurer  of  the  State  of  North  Dakota."  Green  v.  Frazier,  176  N.  W.  1 1,  18  (N.  D., 
1920). 
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Such  action  on  the  part  of  the  court  would,  however,  be  open  to  grave 
objections.  The  doctrine  of  the  immunity  of  a  sovereign  in  his  own  courts 
iA  thoroughly  and  unqualifiedly  established  in  our  system  of  law.^* 
Though  in  particular  cases  its  reason  may  be  attacked  as  valueless,  its 
existence  must  be  recognized,  and  for  a  coiu't  to  overthrow  or  modify  it 
would  be  judicial  legislation.  Further,  in  every  case  the  question  would 
arise,  how  to  determine  which  undertakings  should  and  which  should  not 
subject  the  state  to  suits.  Rules  of  law  would  not  answer  that  question. 
An  examination  of  the  particular  enterprise,  considered  in  its  relation  to 
other  state  undertakings,  with  a  careful  weighing  of  the  conflicting  inter- 
ests and  of  the  various  considerations  of  expediency  involved,  would  be 
.necessary.  Such  a  problem  b  in  its  nature  one  with  which  legislatures 
rather  than  courts  should  deal.  Actually,  legislatures  do  deal  with  it. 
When  they  provide  for  administration  of  state  activities,  they  explicitly 
declare  in  what  manner  claims  against  the  state  may  be  settled,  and 
what  legal  proceedings,  if  any,  may  be  brought  against  it.^^  Such  pro- 
visions are  results  arrived  at  with  deliberation,  and  unless  the  courts 
can  find  therein  consent  expressed  or  implied,  no  suits  against  the  state 
should  be  permitted.^' 
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Admisalty  —  Jurisdiction  —  Immunity  of  Government  Vessels  from 
Arrest.  —  A  libel  in  rem  was  brought  against  a  ship  owned  by  the  Italian 
Government  and  operated  by  a  ministry  of  that  govemmcDt  in  regular  com- 
mercial business.  Proctors  for  the  ship  asserted  the  sovereign  immunity 
in  its  favor.  Hdd,  that  the  libel  may  be  sustained.  The  FesarOf  Dist.  Ct., 
S.  D.  N.  Y.,  Oct.  1, 192 1. 

For  a  discussion  of  the  principles  involved,  see  NdTES,  supra,  p.  330. 

CoNFUCT  OF  Laws  —  Partnership  —  War  —  Alien  Property  Custo- 
dian —  Dissolution  of  Foreign  Partnership  by  Declaration  of  War.  — 
In  X912,  X,  a  citizen  and  resident  of  the  United  States,  and  Y,  a  subject  and 
resident  of  Germany,  formed  a  partnership,  doing  business  both  in  Germany 
and  the  United  States.  War  was  declared  by  the  United  States  against  the 
Imperial  German  Govermnent  in  19 17.  Pursuant  to  the  provisions  of  the 
Trading  with  the  Enemy  Act,  the  domestic  assets  of  the  partnership  came 
into  the  custody  of  the  Alien  Property  Custodian.  X  sues  the  Ab'en  Prop- 
erty Custodian,  under  a  statute,  seeking  to  have  the  defendant  pay  over  to 
the  plaintiff  a  partner's  share  of  the  property.  (Trading  with  the  Enemy  Act, 
§9;  40  Stat,  at  L.  419;  t[.  S.  Comp.  Stat.,  Ann.  Supp.,  1919,  §  3115}^.) 
The  defendant  contends  that  the  partnership  was  organized  under  German 
law,  and  that  therefore,  by  Gennan  law,  it  was  not  dissolved  on  the  out- 

^*  Beers  v.  State  of  Arkansas,  20  How.  (U.  S.)  527,  529  (1857);  Smith  9.  Reeves, 
178  U.  S.  436, 448  (i8|99).    See  15  Harv.  L.  Rev.  59. 

"  This  was  true  with  respect  to  the  statute  in  the  principal  case.  See  ipip  Laws 
OP  North  Dakota,  c.  147,  §  22.  Garnishment  proceedings  were  not  induded  within 
the  specific  classes  of  suits  permitted. 

^  For  a  discussion  of  die  general  question  of  sovereign  immunity,  see  the  dis- 
senting opinion  of  Mr.  Justice  Iredell  in  Chisholm  v.  Georgia,  2  Dallas  (U.  S.),  419, 
429  (1793). 
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break  of  the  war.  Held,  that,  aasuming  the  facts  to  be  as  the  defendant  con- 
tends, the  plaintiff  is  entitled  to  judgment.  Rossie  v.  Gonan,  174  Fed.  447 
p.  Conn.). 

The  lex  loci  contractus  governs  the  discharge  of  a  contract.  Tenant  v.  Tenant, 
no  Pa.  St.  478,  I  Atl.  533.  See  Dicey,  Confuct  ov  Laws,  3  ed.,  569  et  seq. 
It  seems,  by  aiialogj',  that  the  law  governing  the  creation  of  a  partnersJiip 
should  determine  what  acta  cause  its  dissolution.  And  cf.  King  v.  Sarria,  69 
N.  Y.  34.  But  foreign  law,  even  where  normally  applicable,  will  not  be  ap' 
plied  when  repugnant  to  clear  domestic  policy.  The  Kensington,  183  U.  S. 
263.  See  15  Hakv.  L.  Rev.  579.  And  see  a  Whaktdn,  Confuct  or  Laws, 
3  ed.,  i{  438,  490-494.  At  common  law,  a  declaration  of  war  dissolves  a  pre- 
viously existing  partnership  composed  of  a  resident  and  an  enemy.  Stevenson 
fir  Sons,  Ltd.  v.  Aktiengesellscka/t  ftir  Cartonnagen-Industrie,  [1918]  A.  C.  339. 
Sec  Griraold  v.  Waddington,  16  Johns.  (N.  Y.)  438,  488.  And  see  aS  Yale 
L.  J.  680,  681;  6  Va.  L.  Rev.  365.  That  doctrme  has  been  fortified  by  an 
expression  of  legislative  intent.  See  Trading  with  the  Ekeuy  Act,  f  31 
(unlawful  to  trade  with  enemy) ;  |  3c  (unlawful  to  communicate  with  enemy) ; 
40  Stat,  at  L.  412;  U.  S.  Comp.  Stat.,  Anh.  Sdpp.,  1919,  S  siisVih  (a), 
(c).  Cf.  McStea  v.  liatthews,  50  N.  Y.  166;  Mattliews  v.  McStea,  91  U.  S. 
7.  And  so  strong  is  this  policy  that  an  agreement  that  the  partnenhip  shall 
continue  is  void.  Planters'  Bank  v.  St.  John,  Fed.  Cas.,  No.  ii.aoS  (Circ 
Ct.,  S.  D.  Ala.).  The  court  therefore  properly  held  that  a  contrary  German  rule 
would  not  be  followed.  See  Mayer  v.  Garsan,  370  Fed.  339,  337  (D.  Mass.). 
It  may  be  suggested  that  under  a  possible  interpretation  of  the  Trading  with 
the  Enemy  Act,  it  is  immaterial  whether  or  not  there  is  a  dissolution  by  the 
common-law  rule.  It  is  arguable  that  the  Alien  Property  Custodian  talces 
title  to  the  seized  property,  that  the  ownership  of  the  partnership  ends  hy 
force  of  the  Act,  and  that  the  domestic  partner  has  such  an  "interest,  light, 
or  title"  in  the  property  as  will  enable  him  to  mainmin  this  action. 


Conetitdtional  Law  —  Poweks  or  the  Executive  —  Maxtial  Law  — 
Absence  Ot  Miutasy  Force.  —  The  governor  of  West  Virginia,  by  procla- 
mation, declared  the  existence  of  a  state  of  war  in  Mingo  County,  inaugurated 
martial  law,  and  required  obedience  to  certain  regulations.  At  the  order  M 
the  acting  adjutant  general,  but  before  a  military  force  was  at  hand,  the 
petitioners  were  arrested  and  imprisoned  by  a  sberifi  for  violations  of  these 
regulations.  Writs  of  habeas  corpus  were  granted  and  returns  were  made. 
fleU,  that  the  prisoners  be  discharged.  Ex  parte  Lavmder,  loS  S.  E.  438 
(W.  Va.). 

There  are  two  types  of  martial  law,  punitive  and  preventive.  Under  the 
former,  mihtaiy  courts  are  established  to  try  dvil  offenders;  and  this  can  be 
lawfully  done  only  within  the  actual  zone  of  military  operations.  Ex  fdtk 
lfttt(ga»,  4  Wall.  (U.  S  )  a.  See  34  Harv.  L.  Rev.  659.  The  object  of  preven- 
tive martial  law  is  to  quell  disturbance  and  maintain  order;  and  while  dvil 
c5endera  cannot  be  tried  under  it  in  mihtary  courts,  they  can  be  arrested  and 
detained  when  necessary.  In  re  McDonald,  49  Mont.  454,  143  Pac.  947.  The 
necessity  for  preventive  martial  law  may  be  coodudvely  determined  by  the 
governor.  Moyer  v.  Peabody,  iia  U.  S.  78;  HatJUld  v.  Grakam,  73  W.  Va. 
759,  81  S.  E.  533;  In  re  McDonald,  supra.  When  troops  are  at  hand,  a.  proc- 
lamation of  martial  law  ipso  facto  establishes  it.  See  a  Winthrop,  MnxTAiY 
Law  and  Precedents,  a  ed.,  1378.  It  is  submitted  that  even  though  troops 
are  unavailable,  preventive  martial  law  may  be  thus  established.  The  neces- 
sity for  martial  law  exists  only  when  dvil  authority  is  inadequate  to  avoid  a 
reign  of  lawlessness.  Unless  this  power  b  granted,  —  the  necessity  bcng 
admitted, — lawlessness  ensues.     To  meet  sudi  an  emergency,  the  govemoi 
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may,  as  an  exercise  of  his  military  power,  use  civil  officers,  who  as  citizens 
are  potential  militiamen,  and  whose  acts  are  justified  not  by  their  civil 
aut]u>rity,  but  by  the  military  authority  of  the  governor. 

CoNTSACTS  —  Contracts  under  Seal  —  Suit  by  Orally  Disclosed  Prin- 
cipal WHEN  Agent  Signs  and  Seals  as  Party.  —  The  plaintiff's  agent, 
in  his  own  name,  signed  and  sealed  a  contract  for  a  lease.  Alleging  these  facts 
and  also  that  the  defendant  knew  the  contract  was  made  in  his  behalf,  the 
plaintiff  seeks  specific  performance.  HM^  that  the  defendant's  demurrer 
be  overruled.   Lagumis  v.  Gerard,  190  N.  Y.  Supp.  207  (Sup.  Ct.). 

Where  a  contract  b  not  under  seal,  an  undisclosed  principal  on  whose  behalf 
it  was  made  can  sue  on  it.  Edwards  v.  Cildemeister,  61  Kan.  141,  59  Pac. 
259;  Foster  v.  Graham,  166  Mass.  202, 44  N.  £.  129.  But  where  the  instrument 
is  sealed,  the  older  authorities  refused  to  allow  suit  by  anyone  not  appearing 
on  its  face  as  a  party.  Borcherling  v.  Kaiz,  37  N.  J.  £q.  x  50;  Walsh  v.  Murphy, 
167  m.  228,  47  N.  £.  354.  The  modem  law  tends  to  get  away  from  the  tech- 
nicalities which  formerly  surroimded  the  use  of  the  seal.  Donner  v.  WhitecoUon, 
201  Mo.  App.  443,  2x2  S.  W.  378.  C/.  Gill  V.  Atlanta  Ry.  Co,,  24  Ga.  App.  780, 
102  S.  £.  457.  And  see  Sanger  v.  Warren,  91  Tez.  472, 44  S.  W.  477.  In  accord- 
ance with  the  same  spirit,  it  is  now  generally  held  that  a  sealed  instrument 
may  be  varied  by  an  executory  parol  agreement.  Harris  v.  Shorall,  230  N.  Y. 
343, 130  N.  £.  572.  Possibly  the  result  of  this  case  could  be  reached  without 
di^egarding  the  seal.  It  is  not  a  case  of  undisclosed  principal,  strictly  speaking, 
because  the  plaintiff  was  orally  disclosed.  Since  both  parties  knew  that  the 
contract  was  made  in  his  behalf,  the  instrument  does  not  express  the  real  in- 
tent of  the  parties,  and  there  is  apparently  a  case  for  refora:iation.  See  i  Will- 
ISTON,  Contracts,  §§  296,  302.  And  it  is  to  be  noted  that  the  suit  here  is 
already  in  equity.  The  court,  however,  does  not  adopt  this  reasoning,  but 
bases  its  decision  on  a  frank  disregard  of  profitless  technicalities. 

Corporations  —  Directors  ^and  ^  Oteer  Othcers — Bankruptcy — 
Right  op  President  to  File  Answer  to  Petetion  in  Bankruptcy.  —  Two 
creditors  of  a  corporation,  who  were  also  directors  thereof,  filed  an  involimtary 
petition  in  bankruptcy  against  the  corporation.  The  Bankruptcy  Act  pro- 
vides: "The  bankrupt  or  any  creditor  may  appear  and  plead  to  the  petition." 
(§  i8b;  1918  U.  S.  CoMP.  Stat.,  §  9602.)  It  appears  that  the  four  directors 
of  the  corporation,  who  own  the  stock  in  equal  shares,  are  deadlocked  as  to 
whether  the  corporation  should  file  an  answer  to  the  petition.  Consequently 
no  answer  was  Sed  for  the  corporation.  The  president,  who  is  also  one  of  the 
directors  and  stockholders  of  the  corporation,  filed  an  answer,  as  president, 
alleging  that  the  petition  was  filed  as  the  result  of  a  conspiracy  to  ruin  the 
corporation.  The  petitioning  creditors  move  to  strike  out  the  answer.  Held, 
that  the  motion  be  denied.  Regal  Cleaners  &  Dyers,  Inc.  v.  Merlis,  274  Fed. 
915  (2d  Circ.). 

Ordinarily,  in  an  action  against  a  corporation  only  the  corporation  can 
defend.  General  Electric  Co.  v.  West  Ashemlle  Imp.  Co.,  73  Fed.  386  (Circ. 
Ct.,  W.  D.  N.  C).  See  6  Fletcher,  Cyclopedia  op  Corporations,  §  4055. 
Li  a  suit  in  equity,  however,  if  the  directors  fraudulently  refuse  to  defend, 
stockholders  may  intervene.  Bronson  v.  LaCrosse  R.  Co.,  2  Wall.  (U.  S.)  283. 
See  6  Fletcher,  op.  cit.,  §  4055.  Bankruptcy  proceedings  are  administered  in 
accordance  with  principles  of  equity.  Zeitinger  v.  Hargadine-McKittrick  Co., 
244  Fed.  719  (8th  Circ.).  So  in  the  principal  case,  the  deadlock  and  failure  to 
defend  bcmg  caused  by  the  fraudulent  conduct  of  two  of  the  directors,  a  stock- 
holder might  intervene.  Ogden  v.  GUt  Edge  Consolidated  Mines  Co.,  225  Fed. 
723  (8th  Circ.);  Zeitinger  v.  Hargadine-McKittrick  Co.,  supra.    See  i  Remeng- 


i'MM 


I. 


■'M 


J 


t 


•««M«'^ 


t 


L 


inn 


a*-*^-- 


340 


HARVARD  LAW  REVIEW 


TON,  Bankruptcy,  2  ed.,  §  326.  And  see  35  Haxv.  L.  Rev.  195.  Since  the 
president  was  a  stockholder,  the  decision  is  orthodox.  But  in  New  York  the 
president,  although  he  must  be  a  director,  is  not  necessarily  a  stocklK>Ider. 
See  1909  N.  Y.  Consol.  Laws,  c.  61,  §§  25,  30.  And  the  theory  of  the  court, 
it  seems,  is  that  the  president  may  defend  qua  president.  A  stockholder  b 
allowed  to  intervene  in  this  situation  to  protect  his  interests.  Bronsonv. 
LaCrosse  R.  Co.,  supra.  See  35  Harv.  L.  Rev.  195.  But  the  president  as  such 
has  no  similar  interests.  Neither  can  he  ordinarily  act  for  the  corporation 
except  in  so  far  as  authorized  by  the  directors  and  by-laws.  Wail  v.  Nashua 
Armory  Ass'n,  66  N.  H.  581,  23  Atl.  77.  The  court  seems  to  be  advancing  a 
new  doctrine,  —  one  which  leaves  open  interesting  questions.  May  the  pres- 
ident file  an  answer  for  the  corporation  where  there  is  simply  a  fraudulent 
failure  to  defend;  or  must  there  be  a  fraudulently  caused  deadlock;  or  would 
a  deadlock  among  the  directors  without  any  fraud  be  sufficient? 

Equity  —  Jurisdiction  to  Aid  Avoidance  of  Contract  for  Infancy.  — 
The  plaintiff,  an  infant  twenty  years  of  age,  made  a  contract  to  act  for  the 
defendant  film  corporation.  On  her  representation  that  she  was  free  to  con- 
tract, a  second  firm  engaged  her  at  a  higher  salary.  By  threatening  to  sue 
if  the  plaintiff's  services  were  accepted,  the  defendant  induced  the  second 
firm  to  repudiate  its  contract.  The  plaintiff  seeks  an  injunction  against  such 
interference  with  her  efforts  to  secure  other  emplo3mient.  Hdd,  that  the 
injunction  be  denied.  Carmen  v.  Fox  Film  Corporaliony  269  Fed.  928  (2d 
Circ). 

An  infant  may  avoid  contracts  of  emplo3mient.  Gaffney  v.  Haydeny  no 
Mass.  137;  Lufkin  v.  Mayall,  25  N.  H.  82.  See  i  Wiluston,  Contracts, 
§  228.  Any  act  indicating  such  intention  is  sufficient.  See  i  Wiluston, 
Contracts,  §  234.  It  is  dear,  then,  that  the  first  contract  was  avoided.  In 
similar  cases,  equity  has  often  aided  infants  in  securing  the  full  benefit  of 
avoidance.  Bdl  v.  Burkhaliery  176  Ala.  62,  57  So.  460;  Barr  v.  Packard  Co., 
172  Mich.  299,  137  N.  W.  697.  See  Reynolds  v.  McCurry,  100  111.  356,  362. 
The  jurisdiction  of  equity  in  such  cases  is  a  jurisdiction  to  remove  clouds  on 
title,  which  by  the  modem  view  extends  to  personalty  as  well  as  realty.  O'Don- 
ndl  V.  Brown,  35  R.  I.  522,  87  Atl.  311;  Perry  v.  Young,  133  Tenn.  522,  182 
S.  W.  577;  Voss  V.  Murray,  50  Ohio  St.  19.  By  analogy,  equity  should  have 
jurisdiction  to  remove  a  substantial  cloud  upon  the  power  to  dispose  of  personal 
services.  So  long  as  the  defendant  can  frighten  away  prospective  employers 
by  asserting  the  validity  of  the  avoided  contract,  there  is  clearly  a  serious 
cloud  upon  the  plaintiff's  power  of  contracting,  with  no  adequate  relief  at 
law.  The  court  seems  to  recognize  its  jurisdiction,  but  refuses  to  exercise  it. 
Looking  beyond  the  strict  rules  of  law  freeing  the  plaintiff  from  legal  obligation 
upon  avoidance,  it  sees  the  moral  obligation  of  a  deliberate  promise,  and  refuses 
equitable  relief  which  would  assist  her  in  violating  it.  Rules  of  law,  being  of 
general  application,  can  at  best  achieve  justice  in  a  majority  of  cases.  But 
the  discretionary  remedies  of  equity  are  properly  to  be  exercised  according  to 
the  justice  of  the  particular  instance. 


Executors  —  Proceedings  By  or  Against — Set-off  Against  Leg- 
atee. —  In  a  proceeding  for  the  distribution  of  the  testator's  estate,  the  ad- 
ministratrix sought  to  set  off  against  a  legacy  a  debt  alleged  to  be  due  from 
the  legatee  to  the  estate.  The  legatee  objected  on  the  groimd  that  the  statute 
of  limitations  barred  the  claim.  The  probate  court  sustained  the  objection. 
Hdd,  that  there  was  no  error.    In  re  Schaeffer^s  Estate,  200  Pac.  508  (Cal.). 

An  executor  may  set  off  an  actionable  debt  against  a  legatee  or  distributee. 
Re  Savage,  [  19 18]  2  Ch.  146.    And  in  England,  the  fact  that  the  statute  of  limi- 
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tations  has  run  on  the  debt  makes  no  difference.  Courlenay  v.  Williams, 
3  Hare,  539;  Coaies  v.  Coates,  33  Beav.  349.  But  a  debt  unenforceable  for 
any  reason  other  than  the  statute  of  limitations  will  not  be  set  off.  Re  Wheeler, 
[1904]  2  Ch.  66.  The  majority  of  American  decisions  are  in  accord  with  the 
English  view.  Tinkham  v.  Smith,  56  Vt.  187;  Jordan  v.  Jordan,  301  lU. 
App.  44.  This  view  is  based  on  the  theory  that  there  is  in  substance  not  a 
set-off,  but  a  retention  of  part  of  a  fimd  in  the  course  of  distribution;  and  that 
this  retention  is  consdonable  because  the  moral  duty  to  pay  the  debt  persists. 
See  Webb  v.  Fuller,  85  Me.  443,  445,  27  Atl.  346;  Holmes  v.  McPheeters,  149 
Ind.  587,  590,  49  N.  £.  452,  453.  But  it  may  be  urged  that  a  legatee's  statu- 
tory claim  is  in  its  nature  legal,  although  in  form  equitable.  At  law  the 
statute  is  a  bar,  and  equity  should,  as  generally  in  enJfordng  a  legal  right, 
foUow  the  analogy  of  the  statute.  Dean  v.  Dean,  9  N.  J.  £q.  425.  The 
principal  case  illustrates  the  trend  of  the  American  authorities  away  from 
the  English  view.  AUen  v.  Edwards,  136  Mass.  138;  Kimball  v.  Scribner, 
174  App.  Div.  845,  161  N.  Y.  Supp.  511. 

Federal  Courts  —  Authority  op  State  Law  —  Effect  of  Decision  on 
Vested  Interests. — In  1838  the  United  States  made  a  grant  to  certain 
Indians,  including  part  of  the  Arkansas  River.  In  1907  Oklahoma,  including 
thb  region,  was  admitted  to  the  Union.  In  19 13  the  state  granted  oil  and  gas 
rights  in  the  river  bed  to  the  defendants.  In  19 14  the  state  supreme  court, 
in  an  action  between  other  parties,  found  that  the  river  was  navigable  and 
that  title  to  adjacent  parts  of  the  bottom  was  in  the  state.  {State  v.  Nolegs, 
40  Old.  479,  139  Pac.  943.)  The  United  States  sues  on  behalf  of  the  Indi^is 
to  enjoin  the  defendants  from  extracting  oil  and  gas.  The  trial  court  gave 
judgment  for  the  complainant  on  the  ground  that  the  river  was  not  navigable 
in  fact,  and  that  title  to  its  bed  had  never  passed  to  the  state.  Held,  that 
the  decree  be  affirmed.  Brewer-EUioU  OH  6*  Gas  Co,  v.  United  States,  270 
Fed.  100  (8th  Circ). 

Federal  courts,  in  determining  state  law,  usually  foUow  the  decisions  of  the 
state  courts.  It  b  particularly  important  that  they  should  do  so  where  title 
to  r^ty  is  affected.  Port  of  Seattle  v.  Oregon  &  Washington  R.  R,Co.,2SS  U.  S. 
56.  But  it  is  now  settled  law  that  they  vnH  not,  in  construing  a  state  statute, 
foUow  state  decisions  subsequent  to  the  vesting  of  rights  under  the  statute. 
Great  Southern  Hotel  Co,  v.  Jones,  193  U.  S.  532;  Butte  6*  S,  Copper  Co,  v. 
Clark-Montana  Realty  Co.,  248  Fed.  609  (9th  Circ),  aff'd,  249  U.  S.  12.  See 
18  Harv.  L.  Rev.  134.  While  there  are  obvious  sidvantages  in  allowing  the 
federal  judiciary  to  exercise  an  impartial  and  independent  opinion,  no  reason 
favoring  this  exception  outweighs  the  consideration  that  title  should  not 
depend  on  the  litigants'  choice  of  courts.  To  make  a  new  exception,  as  the 
principal  case  does,  is  doubly  unfortimate.  The  court  has  authority  for  its 
decision.  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S.  349.  But  in  that  case  there 
were  other  groimds,  absent  here.  It  may  be  that  the  principal  case  is  support- 
able without  reliance  on  the  rule  laid  down.  The  federal  court  might  be 
justified  in  considering  the  state  decision  on  navigability  an  inconclusive 
finding  of  fact.  Cf.  Economy  Light  6*  Power  Co.  v.  United  States,  U.  S.  Sup. 
Ct.,  Oct.  Term,  1920,  No.  104.  And  it  is  arguable,  as  the  court  sug- 
gests, that  the  Indians  got  title  by  the  grant,  whether  the  river  was  navigable 
or  not. 

Garnishment  —  Garnishment  by  Plaintiff  of  Debts  Due  from 
Himself.  —  The  plaintiff,  being  imable  to  get  personal  service  on  the  defend- 
ant, garnished  debts  which  he  himself  owed  to  the  defendant.  The  garnishment 
was  executed  as  provided  for  by  statute.    (1910  Ohio  Gen.  Code,  §§  11822, 
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1x828).  The  defendant  appeared  specially  and  moved  to  dismiss  the  action 
on  the  groimd  that  jurisdiction  had  not  been  properly  acquired.  HM,  that 
the  motion  be  denied.  Sandusky  Cement  Co,  v.  A.  R,  Hamilton  &  Co.,  275 
Fed.  596  (N.  D.  Ohio). 

The  terms  of  the  statute  under  which  this  action  was  brought  are  broad 
enough  to  embrace,  as  subject  to  garnishment,  debts  due  from  the  plaintiff. 
Under  this  statute  the  garnishee  is  not  considered  a  party  to  the  action.  Secor 
V.  Witter,  39  Ohio  St.  218,  231.  See  Conley  v.  Ckikote,  25  Ohio  St.  320.  The 
result  reached  in  the  principal  case  is  not,  therefore,  open  to  the  objection 
that  one  party  is  both  plaintiff  and  defendant.  See  Belknap  v.  Gibbens,  13  Met 
(Mass.)  471.  The  result  is,  moreover,  in  harmony  with  the  decisions  under 
the  Custom  of  London  of  foreign  attachment,  the  predecessor  of  the  American 
garnishment  statutes.  Paramore  v.  Pain^  Cro.  Eliz.  598.  See  i  Com.  Dig., 
1785  ed.,  423.  See  Graighle  v.  Notnagle,  Fed.  Cas.  No.  5679.  See  Sergeant, 
Attachicent,  205.  Where  garnishment  statutes  are  not  broad  enough  in 
terms  to  include  debts  due  from  the  plaintiff,  a  situation  is  found  analogous 
to  that  which  existed  when  the  terms  in  which  the  Custom  of  London  was 
averred  were  similarly  restricted.  Nonell  v.  Hullett,  4  B.  &  Aid.  646.  The 
principal  case  is  merdy  a  logical  application  of  the  doctrine  that  in  garnish- 
ment proceedings  personal  jurisdiction  of  the  defendant  is  unnecessary.  Harris 
v.  Balk,  198.  U.  S.  215.  The  perils  to  which  defendants  are  exposed  by  the 
result  in  this  case  afford  an  added  objection  to  the  doctrine  to  which  it  is  a 
corollary.  See  Joseph  H.  Beale,  "Jurisdiction  In  Rem  to  Compel  Payment 
of  Debt,"  27  Karv.  L.  Rev.  107.  But  see  Charles  E.  Carpenter,  "Jurisdic- 
tion over  Debts,"  31  Harv.  L.  Rev.  905,  909. 

Homestead  —  What  Property  is  Subject  to  Mortgage  Executed  by 
HxTSBAND  Alone.  —  By  statute,  a  homestead  cannot  be  mortgaged  tmless 
the  mortgage  is  executed  by  both  husband  and  wife.  (1913  N.  D.  Coicp. 
Laws,  §  $6^3.)  The  statute  ffxes  the  homestead  exemption  at  $5000.  (1913 
N.  D.  CoMP.  Laws,  §  5605.)  A  husband  and  wife  executed  a  mortgage  of 
$2500  on  homestead  property  worth  $7200.  The  husband  executed  a  second 
mortgage  of  $1500  on  the  same  property.  The  second  mortgagee  sedu  to 
foreclose.  Held,  that  the  second  mortgage  is  valid.  First  National  Bank  v. 
Hallquist,  184  N.  W.  269  (N.  D.). 

Where  two  parcels  of  land,  one  homestead  and  the  other  not,  are  validly 
mortgaged  to  the  same  mortgagee,  and  later  a  lien  attaches  to  the  non-home- 
stead land,  it  has  been  held  that  the  first  mortgagee  must  satisfy  himself, 
so  far  as  possible,  from  the  non-homestead  land,  though  this  cuts  off  the  second 
lienholder.  Frick  Co.  v.  Ketels,  42  Kan.  527,  22  Pac.  580;  Butler  v.  Staitt- 
back,  87  N.  C.  216;  C/.  Brown  v.  Cozardj  68  111.  178.  Similaxly,  if  there  is  but 
one  piece  of  property,  the  value  of  which  exceeds  the  homestead  exemption, 
and  this  is  sold  imder  a  mortgage  valid  against  the  homestead,  jimior  liens 
not  valid  against  the  homestead  cannot  reach  the  excess  proceeds  until  the 
homestead  value  is  deducted  therefrom.  White  v.  Horton,  154  CaL  103,  97 
Pac.  70;  In  re  Barrett's  Estate,  140  Fed.  569  (D.  Ore.).  This,  in  effect,  b 
making  the  homestead  exemption  a  lien  on  the  property,  subordinate  to  a 
mortgage  valid  against  the  homestead,  but  superior  to  any  other  mortgages 
or  liens.  Such  a  result,  though  not  undisputed,  seems  in  harmony  with  the 
policy  of  the  Homestead  Acts.  See  3  Freeman,  Executions,  3  ed.,  §  440.  It 
should  make  no  difference  which  mortgagee  first  seeks  to  foreclose.  Applying 
this  doctrine  to  the  present  case:  the  firat  mortgage  is  for  $2500;  the  value 
of  the  property  is  $7200;  the  $4700  left  is  entirely  covered  by  the  homestead 
exemption.  As  the  second  mortgage  is  good  only  to  the  extent  of  any  excess, 
and  there  is  no  excess,  it  should  be  held  invalid. 
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Husband  and  Wive — Recovery  by  Wife  fok  Loss  of  Consortium  Due 
TO  Negligent  Injury  of  Husband.  —  The  plaintiff  alleged  that  her  husband, 
while  working  for  the  defendant,  was  injured  as  the  proximate  result  of  the 
defendant's  negligence,  that  by  reason  thereof  she  had  suffered  a  nervous 
shock,  resulting  in  physical  ailments,  had  been  forced  to  pay  sundry  expenses, 
had  been  deprived  of  support  and  the  care,  protection,  companionship,  aid 
and  society  of  her  husband,  and  that  her  husband  had  brought  action  against 
the  defendant  and  judgment  had  been  for  the  defendant.  A  statute  provided 
that  damages  for  torts  sustained  by  the  wife  were  her  own  and  could  be  re- 
covered by  her  suing  alone.  (1913  N.  C.  Con.  Stat.,  §  2513.)  The  defendant 
demurred.  Held,  that  the  demurrer  be  overruled.  Hipp  v.  Dupont  de  Ne- 
mours &•  Co,,  108  S.  E.  318  (N.  C). 

The  court  directs  its  attention  largely  to  the  question  of  loss  of  consorUum, 
and  its  argument  is  that  as  the  husband  can  now  no  longer  recover  for  the 
injury  to  the  wife,  if  she  cannot  recover  there  has  been  a  real  injury  for  which 
there  is  no  redress.  The  wife  has  suffered  an  injury  separable  from  the  hus- 
band's. See  Flandermeyer  v.  Cooper,  85  Ohio  St.  327,  98  N.  £.  102.  For  thb 
she  should  be  compensiated.  See  26  Harv.  L.  Rev.  74.  Yet  in  spite  of  the 
removal,  by  Married  Women's  Acts,  of  the  common-law  reasons  for  denying 
recovery,  the  unanimous  American  authority  prior  to  this  case  denied  her 
recovery  on  various  grounds.  Smiih  v.  Nichols  Dldg,  Co.,  93  Ohio  St.  lox, 
112  N.  £.  204;  Kosciolek  v.  Portland  Ry,,  etc,  Co,,  81  Ore.  517,  160  Pac. 
132;  Bernhardt  v.  Perry,  276  Mo.  612,  208  S.  W.  462;  Fenejffv,  New  York,  etc, 
R,  Co.,  203  Mass.  278,  89  N.  £.  436.  Most  of  these  grounds  apply  equally 
to  actions  by  the  husband  when  the  wife  has  been  injured  negligently,  yet 
there  recovery  b  allowed  even  though  the  wife  has  prosecuted  an  action  to 
judgment.  Neumeister  v.  City  of  Dubuque,  47  Iowa,  465;  Guevin  v.  Man- 
chester St,  Ry,,  78  N.  H.  289,  99  Atl.  298.  See  Selleck  v.  City  of  Janesville, 
104  Wis.  570,  80  N.  W.  944.  Contra,  Bolger  v.  Boston  Elevated  Ry.  Co.,  205 
Mass.  420,  91  N.  £.  389.  The  other  reasons  advanced  are  that  the  wife's 
action,  unlike  the  husband's,  is  not  based  on  loss  of  services;  and  that  if  she 
recovers  the  defendant  will  be  subjected  to  double  damages.  But  loss  of 
services  is  not  the  gbt  of  the  husband's  action.  See  Baker  v.  Bolton,  1  Campb. 
493;  Guevin  v.  Manchester  St,  Ry,,  supra.  See  10  Col.  L.  Rev.  678.  And 
double  damages  are  impossible  under  a  statute  which  makes  the  cause  of 
action  for  a  tort  to  the  wife,  her  property.  See  1868  N.  C.  Const.,  Art.  X, 
§  6;  1913  N.  C.  Con.  Stat.,  §  2513.  There  is  no  substantial  reason  why  the 
wife  should  not  recover. 


Insurance  —  Employers'  Liability  Insurance  —  Subrogation  of 
Insurer  to  Eicployer's  Statutory  Right  Against  Tortfeasor  In- 
juring Workman.  —  An  employee  of  the  H  Company  was  injured  in  the 
course  of  his  emplo3mient  through  the  defendant's  negligence.  Compensa- 
tion was  awarded  him,  and  paid  by  the  H  Company's  employers'  Lability 
insurance  company.  The  Workmen's  Compensation  Act  provides  that  an 
"employer,  having  paid  the  compensation,  or  having  become  liable  therefor, 
shall  have  the  right  to  recover  in  his  own  name."  (19 18,  3  Carroll  Ky. 
Stat.,  S  ed.,  §  4890.)  The  insurance  company  sued  for  its  own  benefit  in  the 
name  of  the  H  Company.  Held,  that  the  suit  be  dismissed.  Henderson  Tel- 
ephone &  Telegraph  Co,  v.  Owenshoro  Home  Telephone  &  Telegraph  Co.,  233 
S.  W.  743  (Ky.). 

The  court  reasons  that  there  is  no  right  of  subrogation  because  the  insurer's 
business  is  to  pay  on  its  policies,  and  hence  it  has  suffered  no  loss.  It  is  to  be 
regretted  that  basic  principles  of  insurance  law  should  be  disregarded  in  de- 
veloping this  comparatively  new  branch  of  the  subject.    The  court's  reasoning 
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applies  equally  to  fire  and  marine  insurance,  where  it  is  well  settled  that  there 
is  a  right  of  subrogation.  Hall  &  Long  v.  Railroad  Companies^  13  WalL  (U.  S.) 
367;  Wunderlich  v.  C.  &  N.  W.  Ry.  Co.,  93  Wis.  132,  66  N.  W.  1144;  The 
Frank  G,  Fowler ,  8  Fed.  360  (S.  D.  N.  Y.).  That  the  insured's  original  cause 
of  action  was  statutory  is  immaterial.  Hart  v.  Western  R,  R,,  13  Met.  (Mass.) 
99;  Caledonia  Ins,  Co.  v.  No.  Pac.  Ry.  Co.,  32  Mont.  46,  79  Pac.  544.  It  is 
true  that  no  subrogation  is  allowed  to  life  insiu'ance  companies.  Conn.  Mulual 
Life  Ins.  Co.  v.  R.  R.  Co.,  25  Conn.  265;  Ins.  Co.  v.  Brame,  95  U.  S.  754.  But 
employers'  liability  insurance  is  strictly  a  contract  of  indemnity ,  and  therefore  re- 
sembles, in  this  particular,  fire  and  marine  rather  than  life  insurance.  See  Rich- 
ards, Insurance,  3  ed.,  §  478;  Sheldon,  Subrogation,  2  ed.,  §  239.  The  right 
of  subrogation  was  recognized  without  difficulty  in  the  analogous  case  of  land- 
occupiers'  liability  insurance.  Wanamaker  et  al.  v.  Otis  Elevator  Co.,  228  N.  Y. 
192,  126  N.  £.  718.  In  fire  insurance,  subrogation  is  granted  against  defend- 
ants who  are  not  negligent,  provided  the  insured  had  an  action.  Hall  br  Long 
V.  Railroad  Companies,  supra;  Hart  v.  Western  R.  R.,  supra.  A  fortiori  it 
should  be  granted  against  the  negligent  defendanjt  in  the  principal  case.  The 
obvious  result  of  the  court's  decision  is  that  the  employer  pa3rs  for  insurance 
which  inures  to  the  benefit  of  the  tortfeasor,  in  the  event  that  the  employee 
elects  to  claim  compensation.  The  Circtut  Court  of  Appeals  has  reached  an  op- 
posite result.    Travelers*  Ins,  Co,  v.  Great  Lakes  Co,,  184  Fed.  426  (6th  Circ.). 


Mandamus  —  Adequacy  of  Other  Remedies  —  Inadequate  Remedy  bt 
Appeal.  —  The  respondent,  as  judge  in  the  court  below,  refused  to  make  a 
reasonable  allowance  to  the  relator  for  expenses  in  prosecuting  her  suit  for 
separate  maintenance,  on  the  ground  that  he  had  no  jurisdiction  to  make  sudi 
award.  This  was  error  cognizable  by  appeal.  The  relator  petitions  for  a  writ 
of  mandamus  to  compel  the  respondent  to  make  such  allowance.  Held,  that 
the  writ  issue.   State  ex  rd,  Travis  v.  Maxwell,  108  S.  £.  418  (W.  Va.). 

Where  a  court  refuses  to  act  because  it  mistakenly  decides  it  has  no  juris- 
diction so  to  act,  mandamus  is  a  proper  remedy.  Stale  v.  Smith,  69  Ohio  St 
196,  68  N.  E.  1044;  Wheeling  Bridge  &r  T.  Ry.  Co,  v.  PauU,  39  W.  Va.  142, 
19  S.  £.  551.  But  it  is  well  settled  that  mandsunus  to  an  inferior  court  will  not 
issue  where  there  is  an  adequate  remedy  by  appeal.  Commonwealth  v.  Thomas, 
163  Pa.  St.  446, 30  Atl.  206;  Stale  v.  Superior  Court,  20  Wash.  502,  55  Pac.  933; 
Succession  of  Macarty,  2  La.  An.  979.  A  usual  code  provision  b  that  the  writ 
must  issue  ''where  there  is  not  a  plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law."  See  1915  Cal.  Code  Civ.  Proc.,  fi  1086;  1907 
Mont.  Rev.  Code,  §  7215;  1913,  2  S.  D.  Comp.  Laws,  Code  Civ.  Proc., 
§  765.  Courts  have  occasionally  been  willing  to  find  that  delay  or  inconven- 
ience makes  appeal  an  inadequate  remedy.  Stale  v.  Johnson,  105  Wis.  90, 
80  N.  W.  1104;  Ketchum  Coal  Co.  v.  District  Court,  48  Utah,  342, 159  Pac.  737; 
State  V.  District  Court,  126  Minn.  501, 148  N.  W.  463.  See  79  Cent.  L.  J.  295. 
But  cf.  State  v.  Hadley,  20  Wash.  520,  56  Pac.  29;  Ex  Parte  Whitney,  13  Pet. 
(U.  S.)  404.  Particularly  has  this  been  true  in  Alabama  and  Michigan.  Ex 
Parte  King,  27  Ala.  387;  Dillon  r.  Judge,  131  Mich.  574, 91 N.  W.  1029;  T.brB. 
Co.  R.  Co.  V.  Iosco  Circuit  Judge,  44  Mich.  479,  7  N.  W.  65.  See  HiOR,  Ex- 
traordinary Legal  Remedies,  3  ed.,  §§  186,  187.  The  West  Virginia  Court 
has  also  indicated  a  tendency  to  liberality.  People's  National  Bank  v.  Burdett, 
69  W.  Va.  369,  71  S.  £.  399.  In  the  principal  case  it  finds  the  remedy  by  appeal 
inadequate,  because  the  relator  needs  funds  now  to  prosecute  her  suit.  Ex 
Parte  King,  supra.  A  just  result  is  thus  reached  by  stretching  the  principles 
of  mandiunus;  but  it  would  be  better,  instead  of  overworking  and  extend- 
ing extraordinary  remedies,  to  reach  justice  throus^  a  reformed  appellate 
procedure. 
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Pleading  —  Equitable  Reply  to  a  Legal  Defense  in  the  Federal 
Courts.  —  The  plaintiff  sued  at  law  on  a  contract  in  a  federal  court.  The 
defendant  pleaded  a  settlement.  The  plaintiff's  replication  set  up  fraud.  The 
defendant  demurred  to  the  replication  on  the  ground  that  as  a  matter  of  pro- 
cedure the  plaintiff's  only  remedy  was  a  bill  in  equity  to  set  aside  the  settle- 
ment. The  Judicial  Code,  as  amended  March  3,  191 5»  provides  that  "in  all 
actions  at  law  equitable  defenses  may  be  interposed  by  answer,  plea,  or  rep- 
lication without  the  necessity  of  filing  a  bill  on  the  equity  side  of  the  court.  .  .  . 
In  case  affirmative  relief  is  prayed  in  such  answer  or  plea,  the  plaintiff  shall 
Gie  a  replication  .  .  ."  (§  274b;  1918  U.  S.  Comp.  Stat.,  1251b.)  Held,  that 
the  demurrer  be  overruled.    Plews  v.  Burrage,  274  Fed.  88r  (ist  Circ). 

In  dvil  actions  the  district  courts,  under  the  Conformity  Act,  follow  the 
general  practice  of  the  courts  of  the  state  where  they  are  held.  See  19 18 
U.  S.  CoMP.  Stat.,  §  1537.  In  many  states  equitable  defenses  and  replica- 
tions in  actions  at  law  have  been  expressly  permitted  by  statute.  See  19 13 
Wis.  Stat.,  §  2657;  1913  Minn.  Gen.  Stat.,  §  7756;  1918  Conn.  Gen.  Stat., 
§§  5554)  563^.  This  was  the  practice  in  the  state  where  the  action  in  the  prin- 
cipal case  was  brought.  See  1920  Mass.  Gen.  Laws,  c.  231,  §  35.  But  before 
the  Act  of  March  3,  191 5  the  state  practice  was  not  followed  so  as  to  permit 
an  equitable  defense  to  be  pleaded  in  an  action  at  law.  ScoU  v.  Armstrong, 
146  U.  S.  499;  McManus  v.  ChoUar,  128  Fed.  902  (5th  Circ).  This  was  in 
accord  with  the  rule  in  the  Supreme  Court  that  the  distinction  as  to  procedure 
between  law  and  equity  must  be  observed.  ScoU  v.  Armstrong,  supra.  See 
Bennett  v.  Butterworth,  11  How.  (U.  S.)  669,  675.  In  a  very  technical  ruling 
the  Circuit  Court  of  Appeals  of  another  circuit  has,  contrary  to  the  present 
decision,  limited  the  application  of  the  Act  of  191 5  to  equitable  pleas.  Keatley 
V.  U.  S,  Trust  Co.,  249  Fed.  296  (2d  Circ).  It  is  submitted  that  that  is  too 
narrow  a  construction  of  the  act,  and  that  the  decision  in  the  principal  case 
is  more  in  harmony  with  its  purpose  and  intention,  namely,  to  avoid  mul- 
tiplicity of  suits.  See  Manchester  St.  Ry,  Co.  v.  Barrett,  265  Fed.  557  (ist  Circ). 
See  Hand,  J.,  dissenting,  in  Keatley  v.  U.  S.' Trust  Co.,  249  Fed.  296,  299  (2d 
Circ).  And  see  3  Foster,  Federal  Practice,  6  ed.,  §  454g.  The  decision 
of  the  court  seems  all  the  more  reasonable  in  view  of  the  fact  that  the  plain- 
tiff couJd  here  have  amended  in  this  very  action,  and  proceeded.  See  1918 
U.  S.  CoMP.  Stat.,  §  1251a. 

Pledges  —  Delivery  to  Create  a  Future  Pledge  —  Assignment  op 
Debt  to  One  Person  and  op  Pledge  to  Another.  —  The  plaintiff  delivered 
jewels  to  A,  who  was  to  keep  them  as  security  if  a  loan  should  later  be  made  by 
him  and  accepted  by  the  plaintiff.  A  pledged  the  jewels  to  the  defendant, 
B,  to  secure  a  loan  to  himself  of  £1000.  The  defendant  had  no  notice  that 
they  did  not  belong  to  A.  A  then  loaned  the  plaintiff  money  and  took  her 
note  to  himself  or  order  for  £600,  with  her  written  statement  of  the  deposit 
of  the  jewels  as  security.  The  plaintiff  knew  nothing  of  the  transactions  with 
the  defendant.  A  borrowed  £300  from  one  C  and  deposited  the  plaintiff's  note 
as  security.  The  plaintiff  then,  with  notice  of  the  defendant's  claim,  paid 
C  £400  on  account  of  the  note.  Making  no  tender  whatsoever  to  the  defend- 
ant, she  sued  for  the  return  of  the  jewels.  Held,  that  judgment  be  entered 
for  the  defendant.    BlundeU-Leigh  v.  Attenborough,  [1921]  3  K.  B.  235  (C.  A.). 

For  a  discussion  of  the  principles  of  the  law  of  pledges  involved  in  this  case 
see  Notes,  supra,  p.  318.  The  questions  of  estoppel  considered  in  the  case 
will  be  treated  in  a  subsequent  number  of  this  Review. 

Specipic  Performance  —  General  Nature  and  Scope  of  Eqxtitable 
Relief  —  Uncertainty  in  Contract  to  Convey  Specified  Amount  of 
Land  to  be  Selected  by  Vendor  from  Larger  Tract.  —  The  defendant 
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company  contracted  to  convey  to  the  plaintiff's  testator  640  acres  out  of  the 
hind  it  should  hold  at  a  certain  time,  of  the  same  average  probable  value  per 
acre  as  the  remaining  lands  it  should  then  hold,  to  be  selected  by  the  agent  of 
the  defendant  company.  At  the  time  for  performance  the  defendant  company 
owned  6,320  acres.  The  plaintiff,  who  has  fully  performed,  appeals  from  a 
decree  di^nissing  his  suit  for  specific  performance.  Eddy  that  the  decree  be 
reversed.    Williams  v.  Cow  Gulch  Oil  Co.,  270  Fed.  9  (8th  Circ). 

Because  of  practical  considerations,  it  is  generally  recognized  that  a  greater 
degree  of  certainty  is  necessary  for  specific  enforcement  of  a  contract  than 
for  enforcement  at  law.  See  Pobcergy,  Specipic  Perposmance,  §  159;  Fry, 
Specific  Pespormance,  6  ed.,  §  380.  On  the  ground  of  uncertainty,  the  weight 
of  authority  denies  specific  performance  of  a  contract  to  convey  a  certain 
amount  of  land  to  be  selected  by  the  vendor  out  of  a  larger  tract.  Rampkc 
V.  Beuhler,  203  lU.  384,  67  N.  £.  796;  Auer  v.  Mathews,  129  Wis.  143,  108 
N.  W.  45.  See  also  Pearce  v.  Watts,  L.  R.  20  Eq.  492.  There  is,  however,  re- 
spectable authority  to  the  contrary.  Fleishman  v.  Woods,  135  Cal.  256,  67 
Pac.  276.  C/.  Jenkins  v.  Green  {No.  i),  27  Beav.  437.  The  minority  view,  with 
which  the  principal  case  accords,  seems  more  reasonable.  The  requirement  of 
certainty,  coming  largely  from  history,  has  been  overemphasized.  See  Roscoe 
Pound,  "Progress  of  the  Law  —  Equity,"  33  Harv.  L.  Rev.  420, 434;  3  Will- 
ISTON,  Contracts,  §  1424.  If  the  fact  of  performance  can  be  determined 
by  objective  standards,  there  should  be  no  objection  to  ordering  the  defendant 
,to  perform,  choosing  from  the  alternatives  which  the  contract  gives  him.  Jona 
V.  Parker,  163  Mass.  564,  40  N.  E.  1044.  In  the  principal  case,  moreover, 
the  plaintiff  had  already  performed.  This  circumstance  makes  a  court  of  equity 
more  ready  to  give  relief.  Sanderson  v.  Cockermouth  6*  Worthington  Ry.  Co., 
1 1  Beav.  497,  aff'd,  2  H.  &  T.  327 ;  South  Eastern  Ry.  Co.  v.  Associated  Portland 
Cement  Manufacturers,  [19 10]  i  Ch.  12.  See  also,  Gunton  v.  Carroll,  xoi  U.  S. 
426 ;  Lowe  v.  Brown,  2  2  Ohio  St.  463.  The  court  properly  does  not  even  mention 
certain  entirely  unfoimded  dicta  that  the  requisite  of  certainty  is  greater  when 
some  one  other  than  the  original  party  to  the  contract  is  suing.  See  Odell  v. 
Morin,  5  Ore.  96,  98;  Montgomery  v.  N orris,  i  How.  (Miss.)  499,  506. 

* 

States  —  Liabilities  Arising  from  Governuental  Industries.  —  A 
North'  Dakota  statute  provides  that  the  state  shall  establish  a  bank,  to  be 
financed  by  sale  of  state  bonds,  to  be  operated  by  a  state  Administrative  Com- 
mission. (19 19  Laws  of  N.  D.,  c.  147.)  Provision  is  made  for  bringing  civil 
actions  against  the  "State,  Doing  Business  as  the  Bank  of  North  Dakota." 
{Ibid.,  §  22.)  The  plaintiff,  a  depositor,  seeks  to  garnish  credits  of  the  bank. 
The  remedy  of  garnishment  is  not  by  the  statute  made  applicable  to  the  state. 
From  an  order  refusing  to  vacate  garnishment  proceedings,  the  defendant 
appeals.  Held,  that  the  order  be  affirmed.  Sargent  County  v.  State,  Doing 
Business  as  the  Bank  of  North  Dakota,  182  N.  W.  270  (N.  D.). 

For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  335. 

Taxation  —  Inheritance  Taxes  —  Transfers  in  Contemplation  of 
Death.  —  The  plaintiff  seeks  to  recover  taxes  paid  under  protest  under  the 
provision  of  the  federal  inheritance  tax  statute  taxing  conveyances  in  con- 
templation of  death.  (39  Stat,  at  L.  777;  U.  S.  Comp,  St.,  §  6336)^.)  The 
trial  court  refused  to  charge  the  jury  that  "in  contemplation  of  death"  refers 
only  to  the  "apprehension  which  arises  from  some  existing  condition  of  body 
or  some  impending  peril"  but  instructed  that  the  transfer  is  "in  contempla- 
tion of  death  if  the  expectation  or  anticipation  of  death  in  either  the  immediate 
or  reasonably  distant  future  is  the  moving  cause  of  the  transfer."  Hdd, 
that  there  was  no  error.    Shwab  v.  Doyle,  269  Fed.  321  (6th  Circ). 
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Uuder  the  New  York  transfer  tax  law  the  earlier  decisions  held  that,  in  the 
absence  of  an  intent  to  evade  taxes,  only  gifts  causa  mortis  were  to  be  consid- 
ered as  being  in  contemplation  of  death.  Matter  of  Spauldingy  49  App.  Div. 
S4I,  63  N.  Y.  Supp.  694,  aff'd,  163  N.  Y.  607,  57  N.  E.  1 124;  Matter  of  Cornell, 
66  App.  Div.  162,  73  N.  Y.  Supp.  3a  (reversed  on  other  grounds,  170  N.  Y. 
423,  63  N.  £.  445).  But  it  is  now  well  settled  that,  although  its  literal  mean- 
ing is  ambiguous,  the  provision  also  applies  to  transfers  inter  vivos.  Matter 
of  Palmer,  117  App.  Div.  360, 102  N.  Y.  Supp.  236;  Merrifield*s  Estate  v.  People, 
212  HI.  400,  72  N.  £.  446.  See  Ross,  Inheritance  Taxation,  §  120.  Nor 
is  an  intent  to  evade  taxes  necessary.  Rosenthal  v.  People,  211  111.  306,  71 
N.  £.  1 121.  This  interpretation  seems  correct,  since  the  purpose  of  the  pro- 
vision is  to  tax  all  transfers  that  are  intended  to  be  of  a  nature  and  effect  similar 
to  testamentary  bequests.  Conway^ s  Estate  v.  State,  120  N.  £.  717  (Ind.  App.) ; 
State  V.  Pabst,  139  Wis.  561,  131  N.  W.  351.  See  Ross,  Inheritance  Tax- 
ation, §111.  The  court  in  this  case  properly  holds  that  the  cause  of  the  donor's 
expectation  of  death  b  inmiaterial,  and  that  this  expectation  need  not  be  of 
immediate  death;  it  being  sufficient  that  anticipation  of  death  in  the  reason- 
ably close  future  b  the  moving  cause  of  the  transfer,  since  the  donor  would 
in  such  a  case  intend  a  result  substantially  similar  to  that  of  a  testamentary 
dbposition.  See  also  Conway* s  Estate  v.  State,  supra.  Old  age  and  illness 
of  the  donor  are,  of  course,  strong  evidence  that  the  transfer  b  of  thb  nature. 
Matter  of  Dee,  148  N.  Y.  Supp.  423  (Surr.  Ct.),  aff'd,  210  N.  Y.  625, 104  N.  £. 
1 1 28.  But  since  in  any  case  the  impelling  motive  may  not  be  the  expectation 
of  death,  the  bodily  condition  of  the  donor  b  not  conclusive.  People  v.  Burk- 
halter,  247  111.  600,  93  N.  £.  379;  State  v.  Thompson,  154  Wb.  320,  142  N.  W. 
647. 

Taxation  —  Collection  and  £ntorc£M£nt  —  Nature  of  Double  Tax 
UNDER  National  Prohibition  Act. — The  National  Prohibition  Act  provides 
that  upon  evidence  of  an  illegal  manufacture  or  sale  of  intoxicating  liquor  "  a  tax 
shall  be  . . .  collected  ...  in  double  the  amount  now  provided  by  law,  with 
an  additional  penalty  of  $500  on  retail  dealers  and  $1000  on  manufacturers." 
(41  Stat,  at  L.  305,  318.)  The  plaintiff  seeks  to  restrain  the  defendant  from 
collecting  the  ''double  tax"  by  warrant  of  dbtress.  Held,  that  the  bill  be  dis- 
missed.  Kelly  V.  LeweUyn,  274  Fed.  108  (W.  D.  Pa.). 

Federal  courts  agree  on  enjoining  the  collection  of  penalties  by  warrant  of 
dbtress.  Kausch  v.  Moore,  268  Fed.  668  (£.  D.  Mo.);  KeUy  v.  LeweUyn, 
274  Fed.  112  (W.  D.  Pa.).  On  the  other  hand,  a  federad  statute  forbids  en- 
joining the  collection  of  taxes,  by  warrant  of  distress  or  otherwise.  See  1875 
U.  S.  Rev.  Stat.  ,  §  3  2  24.  It  b  therefore  necessary  to  determine  whether  the  tax 
of  double  the  ordinary  amount,  imposed  by  the  National  Prohibition  Act,  b  a 
tax  or  a  penalty.  Since  a  tax  does  not,  as  a  license  does,  confer  authority  to  do 
the  act  affected,  it  b  clear  that  the  sovereign  has  power  to  tax  acts  which  at 
the  same  time  it  declares  illegal.  See  2  Cooley,  Taxation,  3  ed.,  1134.  Such 
taxes  are,  however,  so  unusual  that  a  very  clear  intent  that  the  charge  be  a  tax 
should  be  required  before  so  construing  it.  See  Thome  v.  Lynch,  269  Fed. 
995,  1003  (D.  Minn.).  Merely  naming  a  charge  a  tax,  though  it  has  some 
bearing,  b  not  conclusive.  Eelwig  v.  U.  5.,  188  U.  S.  605.  C/.  Hodge  v.  Mus- 
catine County,  196  U.  S.  276.  But  see  Lipke  v.  Lederer,  274  Fed.  493  (E.  D. 
Pa.).  In  view  of  the  fact  that  a  tax  b  a  revenue  measure,  while  a  penalty 
b  a  punbhment,  the  fact  that  a  greater  charge  b  impx)sed  when  an  act  b 
illegally  done  than  when  the  same  act  b  legally  done  is  a  strong  indication 
that  the  imposition,  at  least  to  the  extent  that  it  exceeds  the  ordinary  tax, 
is  a  penalty.  On  the  whole,  the  decbions  reaching  a  result  contra  to  the 
principal  case  seem  preferable.  Ledbetter  v.  Bailey,  274  Fed.  375  (W.  D.  N.  C.) ; 
Thome  v.  Lynch,  supra. 
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Taxation  —  Particular  Forms  of  Taxation  —  Inheritance  Tax  on 
Exercise  by  Will  of  Resident  of  Power  of  Appointment  in  Will  of 
Non-Resident.  —  A  Massachusetts  testator  left  personalty  to  be  held  there 
by  trustees,  and  gave  to  a  New  York  beneficiary  tiie  life  interest,  with  a  gen- 
eral power  of  appointment  by  will.  Thb  was  exercised  by  the  donee  in  favor  of 
appointees  in  Massachusetts.  Her  will,  executed  at  her  residence  in  New 
York,  was  probated  in  Massachusetts  only.  New  York  seeks  to  tax  the  trans- 
fer under  its  inheritance  tax  law.  (1909  N.  Y.  Laws,  c.  62,  §  220  (6);  Consol. 
Laws,  c.  60,  Art.  10.)  Held,  that  the  statute,  so  far  as  applying  to  this  case, 
is  unconstitutional.    MaUer  of  Canda,  189  N.  Y.  Supp.  917  (App.  Div.). 

For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  326. 

Torts  —  Negugent  Dissebonation  of  Known  Falsehoods  —  Nerv- 
ous Shock  Resulting  in  Physical  Harm.  —  The  defendant  falsely  told 
A  among  others  that  the  plaintiff's  son,  who  had  been  temporarily  absent  from 
home,  had  hanged  himself.  A  told  B,  B  told  C,  and  C  told  D,  who  told  the 
plaintiff.  The  defendant  could  have  foreseen  that  the  plaintiff  would  hear  the 
report.  The  plaintiff,  believing  the  report,  suffered  a  severe  nervous  shock 
which  produced  physical  ailments.  She  now  sues  the  defendant  for  a  malicious 
wrong  which  caused  physical  harm.  Held,  that  the  plaintiff  recover.  Biditxki 
V.  Obadiskf  [192 1]  3  W.  W.  Rep.  229  (K.  B.,  Sask.). 

The  plaintiff  here  has  suffered  the  sort  of  harm  for  which  the  better  view 
is  that  the  law  should  give  compensation,  even  in  cases  of  negligence.  Dulieu 
V.  Whiie,  [1901]  2  K.  B.  669;  Lindley  v.  KnawUon,  179  Cal.  298,  176  Pac.  440. 
Contra^  Spade  v.  Lynn,  etc.  R.  Co,,  168  Mass.  285,  47  N.  £.  88.  If  such  a  state- 
ment had  been  made  to  her  directly  by  the  defendant,  there  would  have  been 
a  strong  inference  of  an  aggressive  intent,  and  recovery  could  clearly  have 
been  had.  Wilkinson  v.  Dovmton,  [1897]  2  Q.  B.  57.  Sec  34  Harv.  L.  Rev. 
337.  But  granting  that  the  defendant's  mind  had  not  addressed  itself  to  the 
consequences  likely  to  follow  his  act,  the  case  is  sound.  It  disregards  cate- 
gories, and  applies  to  unusual  facts  general  principles  of  tort  liability.  It 
recognizes  a  duty  not  to  make  knowingly  false  statements,  from  which  it  could 
be  foreseen  that  injury  might  result.  The  duty  b  grotmded  on  the  plaintiff's 
interest  in  her  personal  security,  and  the  obvious  social  interest  in  protecting 
that  security,  which  outbalance  the  defendant's  interest  in  the  free  exercise 
of  his  faculties  for  the  purpose  of  disseminating  lies. 

Trade  Unions — Internal  Administration — By-Law  Involving  Expul- 
sion FOR  Petitioning  the  Legi  lature.  —  A  by-law  of  the  defendant  labor 
union  provided  that  any  member  using  his  influence  against  the  legislative 
representative  of  the  imion  shotdd  be  expelled.  The  plaintiff  member,  in 
achnitted  violation  of  the  by-law,  signed  a  petition  to  the  legislature  asking 
the  reconsideration  of  a  certain  statute.  He  was  expelled  and  now  seeks 
reinstatement  on  the  ground  that  the  by-law  is  void  since  the  state  consti- 
tution guarantees  the  right  to  petition  the  legislature.  Held,  that  the  plaintiff 
be  reinstatai.    Spayd  v.  Ringing  Rock  Lodge,  113  Atl.  70  (Pa.). 

For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  332. 

Wills  —  Revocation  —  Dependent  Relative  Revocation  —  Revoca- 
tion BY  Clause  in  Lost  Will.  —  The  testatrix  duly  executed  two  successive 
wills  with  substantially  the  same  provisions,  leaving  her  estate  to  the  pro- 
ponent. The  second  will,  containing  an  express  revocatory  clause,  was  lost 
after  her  death,  and  only  one  witness  was  available.  A  statute  provided  that 
no  will  shotdd  be  proved  as  a  lost  will  unless  upon  the  testimony  of  at  least 
two  credible  witnesses.    (Cal.  Civ.  Code,  §  1339.)    There  was  further  pro- 
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vision  that  a  will  might  be  revoked  by  a  written  will  or  other  writing  of  the 
testator,  declaring  such  revocation,  and  executed  with  the  same  formalities  as 
a  will.  (§1292.)  Theproponent  off ered  the  first  will  for  probate.  The  contest- 
ant, to  establish  intestacy,  offered  to  prove  its  revocation  by  the  revocation 
clause  of  the  lost  will,  upon  the  testimony  of  the  one  available  witness.  Edd, 
that  the  second  will  was  inoperative  as  a  revocation.  In  re  Thompson's  Estate, 
198  Pac.  795  (Cal.). 

Under  the  Code  the  second  wiU  could  not  be  probated.  The  majority,  holding 
that  the  revocatory  clause  could  not  be  given  effect  apart  from  the  will  con- 
taining it,  decided  that  thefe  was  no  revocation.  The  weight  of  authority  and 
reason  is  with  the  minority  view,  that  the  second  will,  being  executed  with 
the  requisite  formalities,  is  valid  as  a  revocation.  Matter  of  Wear,  131  App. 
Div.  87s,  116  N.  Y.  Supp.  304;  Vining  v.  Hall,  40  Miss.  83.  It  is  clear  that  a 
written  revocation  need  not  be  the  valid  last  will  of  the  testator.  See  Cal.  Civ. 
Code,  §  1292.  And,  further,  a  revocation  acts  eo  instanti.  Brown  v.  Brown, 
8  £.  &  B.  876;  Lones  v.  Lones,  108  Cal.  688,  41  Pac.  771.  But  if  the  first  will 
is  thus  revoked  and  the  second  cannot  be  probated,  the  obvious  intent  of  the 
testatrix  to  leave  her  property  to  the  proponent  will  be  defeated.  Can  her 
intent  be  properly  effectuated  ?  It  is  apparent  that  she  revoked  the  first  will 
rel3dng  on  the  certainty  of  probate  of  the  second.  The  doctrine  of  dependent 
relative  revocation  is  applied  to  relieve  against  a  revocation  made  under 
a  present  mistake.  See  Joseph  Warren,  "Dependent  Relative  Revocation," 
33  Harv.  L.  Rev.  337,  348  et  seg.  In  the  principal  case  supervening  circum- 
stance, the  loss  of  the  second  will,  rendered  probate  impossible.  In  the  law 
of  contracts,  the  substantive  rules  of  mistake  and  impossibility  are  inherently 
the  same.  See  3  Wiluston,  Contracts,  §  1953.  The  impossibility  in  the 
principal  case  shotdd  not  be  allowed,  any  more  than  present  mistake,  to  defeat 
the  testatrix's  intent.  The  revocation  should  be  recognized  as  valid,  but  set 
aside. 
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Essays  on  Constitutional  Law  and  Equity.  By  Henry  Schofidd.  Boston: 
Chipman  Law  Publishing  Co.  192 1.  Vol.  I,  pp.  xxiv,  456.  Vol.  11, 
pp.  viii,  457-1006. 

The  subject  matter  of  some  of  these  essays  is  of  local  interest  only,  such 
as  the  articles  on  the  "Street  Railroad  Problem  of  Chicago"  and  the  "State 
Civil  Service  Act  and  the  Power  of  Appointment."  Others,  however,  contain 
valuable  discussions  of  fundamental  problems  of  constitutional  law,  conflict 
of  laws  and  equity,  such  as  the  relation  of  federal  and  state  courts  under  the 
due  process  clause,  the  problem  of  Swift  v.  Tyson,^  the  scope  of  the  full  faith 
and  credit  clause,  the  vexatious  problem  of  jurisdiction  for  divorce,  the  spedflc 
enforcement  of  negative  covenants,  and  the  rule  of  mutuality. 

In  the  dedication  Professor  Schofield  is  spx)ken  of  as  a  consummate  master 
of  constitutional  law.  There  is  much  in  the  essa3rs  to  justify  this.  A  wide 
and  accurate  knowledge  and  understanding  of  the  actual  decisions  is  displayed. 
In  fact  at  times  the  argument  is  so  packed  with  authorities  as  to  make  heavy 
going  for  the  reader.  The  author  does  not  hesitate  to  depart  from  the  beaten 
paths  of  his  subject.    He  proposes  and  defends  with  vigor  and  originality 
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several  theses  startlingly  contrary  to  ideas  generally  accq)ted.  The  essays 
are  remarkably  free  from  a  ''jurisprudence  of  conceptions.''  The  theory  that 
judges  only  declare  pre-existing  law  and  do  not  make  law  is  recognized  as  a 
fiction,  but  the  author  finds  value  in  the  fiction  as  a  restraint  on  action  too 
much  at  large.  When  he  contends  for  a  wider  application  to  state  decisions 
of  the  due  process  clause  of  the  fourteenth  amendment,  he  overemphasizes  this 
value,  but  in  the  main  the  nature  of  the  judicial  process  b  clearly  seen.  The 
patient  reader  has  to  struggle  at  times  to  wrest  the  argument  from  a  very 
involved  style  which  is  only  occasionally  relieved  by  shorter  sentences  and 
dearer  forms  of  expression,  but  his  diligent  attention  is  rewarded  by  ideas 
which  are  stimulating  and  valuable  even  when  he  does  not  assent  to  them. 

The  author  shows  a  passion  for  uniformity  and  centralization.  Problems 
of  the  relation  of  federsd  and  state  courts  on  matters  of  state  law  he  always 
solves  in  favor  of  the  former.  The  due  process  clause,  he  says,  applies  to  the 
decisions  of  a  state  supreme  court  as  weU  as  to  the  acts  of  its  legislature,  but 
to  a  wider  extent.  ''Due  process  of  law  as  a  restraint  upon  state  judges 
means  the  whole  body  of  the  existing  law.".  Thus  a  state  court  may  render 
a  decision  as  to  state  law  so  erroneous  that  the  litigation  will  not  be  due  pro- 
cess of  law  although  the  jurisdiction  may  be  complete  and  the  procedure  pex 
feet.  "But  when  a  state  disregards  or  misapplies  established  principles  ot 
State  law  and  makes  John  Doe  suffer  for  the  Commonwealth's  sake,  the  cases 
show,  I  think,  that  its  action  may  be  vetoed  by  the  Supreme  Court  of  the  United 
States."  This  comes  perilously  close  to  making  the  principle  of  stare  de- 
cisis an  essential  element  of  due  process  of  law.*  The  qualification  is  added, 
however,  that  the  departure  from  established  principles  must  be  "so  gross 
as  to  shock  the  reason  and  justice  of  n.ankind."  A  distinction  is  made  between 
error  and  error  so  great  as  to  be  lawlessness.^  This  veto  power,  it  is  argued, 
should  be  exercised  to  prevent  the  localization  of  justice  "to  unreasonable 
extremes."  It  is  assumed  that  localization  of  justice  is  necessarily  bad,  and 
the  e]q)ediency  of  so  wide  an  appellate  jurisdiction  in  an  already  overburdened 
Supreme  Court  is  not  discussed. 

When  a  federal  court  obtains  jurisdiction  because  of  diversity  of  citizenship 
alone,  and  decides  a  question  of  so-called  general  law  contrary  to  the  estab- 
lished principles  laid  down  by  the  state  court,  which  since  Sunft  v.  Tyson 
it  may  do,  the  author  contends  the  state  court  should  follow  the  federal. 
This  solution  he  finds  in  the  constitutional  grant  of  judicial  power  to  the  federal 
courts  in  controversies  between  citizens  of  different  states,  and  in  the  provi- 
sion of  Article  VI,  "This  constitution  and  the  laws  of  the  United  States  which 
shaU  be  made  in  pursuance  thereof  .  .  .  shall  be  the  supreme  law  of  the 
land."  The  attempt  to  explain  the  contrary  decision  of  the  Supreme  Court'  is 
not  convincing.  The  desire  for  uniformity  has  led  to  a  forced  construction 
of  Article  VI.  The  author  meets  the  argument  that  little  wiU  be  left  of  state 
independence  imder  such  a  construction  by  the  assertion  of  the  power  of 
the  state  legislature  to  change  the  rule  of  state  law  made  by  the  federal 
court.  The  wide  field  remaining  for  interpretation,  both  genuine  and  spurious, 
of  the  state  statutes  is  not  mentioned,  nor  the  effect  of  such  a  supremacy  of 
the  federal  courts  upon  the  prestige  and  caliber  of  the  state  courts. 

The  argument  that  the  full  faith  and  credit  clause  does  away  with  "comity" 
as  a  ground  for  enforcing  statutory  and  common  law  causes  of  action  accruing 
in  sister  states,  while  hardly  suppx)rted  by  the  decisions,  is  perhaps  logical 
as  to  statutory  causes  at  least  and  has  considerable  intrinsic  merit.  Little 
has  been  accomplished  by  the  refusal  of  state  courts  on  the  ground  of  "public 
policy"  to  enforce  causes  of  action  created  in  sister  states,  except  a  failure  to 
secure  adequately  interests  which  it  was  the  aim  of  the  state  law  where  the 

*  Delmas  ?.  Merchants'  Insurance  Co.,  14  Wall.  (U.  S.)  661. 
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cause  of  action  arose  to  protect.  But  it  is  hard  to  accept  the  argument  that 
this  same  clause  admits  ot  an  extension  to  give  the  Supreme  Court  power  to 
dedare  when  a  State  court  rendering  a  decree  of  divorce  was  so  lacking  in  juris- 
diction that  no  other  state  may  enforce  the  decree,  or  that  in  it  can  be  found  a 
power  in  Congress  to  pass  a  national  divorce  act.  Surely  the  full  faith  and  credit 
clause  is  a  command  to  the  states  to  give  full  faith  and  credit,  not  to  deny  it. 
Whether  such  a  power  to  veto  the  enforcement  of  a  divorce  decree  of  another 
state  lies  in  the  due  process  clause  of  the  fourteenth  amendment  is  not  dis- 
cussed. 

Perhaps  the  most  satisfactory  article  is  that  on  ''  Freedom  of  the  Press.'' 
The  true  nature  of  the  problem  is  pointed  out;  that  is,  the  necessity  of  secur- 
ing social  and  individual  interests  by  allowing  the  fullest  possible  dissemina- 
tion and  discussion  of  truth  and  at  the  same  time  protecting  existing  sodal 
and  political  institutions.  Truth  in  statement  of  fact  and  fairness  of  comment 
are  the  tests  suggested  as  to  the  publication  of  matters  of  public  concern, 
with  motive  not  an  issue.  There  is  a  vigorous  criticism  of  "the  judge-knade 
law  of  contempt  of  court  for  publication  censuring  judges"  by  persons  not 
parties  to  the  litigation  in  question  as  ''intolerable  in  a  land  of  equality  before 
the  law." 

The  editors  might  well  have  contented  themselves  with  the  publication  in 
a  single  volume  of  the  more  fundamental  articles  of  general  interest,  but  the 
work  is  published  as  a  tribute  to  the  memory  of  Professor  Schofield  by  his 
colleagues,  and  as  a  memorial  the  two  volumes  fulfill  their  purpose  admirably. 
They  show  the  scope  and  nature  of  the  author's  work  and  make  it  more  readily 
accessible  to  the  profession.  The  high  opinion  which  those  who  knew  him 
best  had  of  Professor  Schofield  and  his  work  as  a  teacher  and  scholar  appears 
in  the  two  excellent  forewords. 

WnxiAM  C.  Van  Vleck. 


The  Question  of  Aborigines  in  the  Law  and  Practice  of  Nations.    By 
Alpheus  Henry  Snow.   New  York :  G.  P.  Putnam's  Sons.   192 1 .  pp.  v,  376. 

This  question  is:  "First.  What  are  the  general  principles  of  the  law  of 
nations  which  the  colonizing  States  respectively  have  recognized  and  applied 
and  now  recognize  and  apply,  as  governing  then  respective  relations  with  the 
uncivilized,  tribes  which  were  inhabiting  the  regions  colonized  by  them  at  the 
time  they  respectively  assumed  the  sovereignty  of  the  regions?  Second.  To 
what  extent  and  on  what  principles  have  civilized  States  co5perated  with  each 
other  in  recognizing  and  applying  these  principles?"  (p.  18). 

Mr.  Snow's  book  was  written  at  the  request  of  the  State  Department  that 
the  author  '^  undertake  the  task  of  collecting,  arranging,  and,  so  far  as  he  may 
deem  necessary,  editing  the  authorities  and  documents  relating  to  the  subject 
of  'Aborigines  in  the  Law  and  Practice  of  Nations.'"  This  fact  explains 
much  in  both  form  and  substance.  Apparently  the  author  was  pressed  for 
time,  for  the  request  was  made  in  April,  19 18,  and  the  Prefatory  Note  is  dated 
December,  19 18,  though  the  heading  of  the  book  (p.  3)  announces  that  it  was 
"written  at  the  request  of  the  Department  of  State,  1919."  In  any  event  it 
seems  to  be  a  compilation  intended  to  serve  at  the  Peace  Conference.  There 
is,  however,  no  indication  of  unfairness  toward  German  colonial  administration. 
The  book  lacks  much  of  present  interest  because  it  omits  consideration  not 
only  of  the  question  of  the  mandate  system  under  the  League  of  Nations  but 
of  all  questions  raised  by  the  War  (such  as  recruiting  or  drafting  of  aboriginal 
troops  by  France)  and  indeed  of  everything  that  has  happened  in  the  last  ten 
years,  with  the  exception  of  a  brief  reference  to  our  treatment  of  the  Philippines. 

The  author's  main  thesis  is  that  in  controlling  aboriginal  races  a  state  acts 
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as  mandatoiy  of  the  society  of  nations,  that  it  is  a  trustee  in  the  widest  sense, 
a  tutor  or  guardian  of  the  native  peoples.  His  proof,  however,  is  not  convindng 
to  anyone  acquainted  with  what  has  been  done  as  well  as  what  has  been  said. 
The  author  purports  to  tell  us  what  is  the  law  and  practice  of  nations.  But 
his  attention  is  chiefly  fixed  on  the  diplomatic  language  of  nations.  He  gives 
a  diplomatic  history  of  the  treatment  of  inhabitants  of  lands  occupied  and 
ruled  by  the  European  races.  (There  is  no  mention  of  Japanese  exploitation 
of  Formosa  or  continental  Asia.)  He  tells  us  of  international  agreements  and 
municipal  regulations.  Of  the  performance  of  these  agreements  and  the  admin- 
istration of  these  regulations  Httle  is  said.  And  thus  for  over  300  pages  we 
wander  for  the  most  part  in  a  paradise  of  rather  hypocritical  diplomacy.  The 
outward  show  of  altruism  is  sometimes  the  harbinger  of  its  inward  growth, 
and  we  may  hope  that  such  is  the  case  in  this  matter.  Hypocrisy  then  is  the 
manifestation  of  a  sense  of  shame  which  has  not  yet  become  strong  enough  to 
change  conduct.  But  it  b  conduct  alone  that  constitutes  the  law,  or  at  least 
the  practice  of  nations. 

After  a  discussion  of  the  word  ''aborigines"  and  a  short  historical  introduc- 
tion, the  policy  of  the  principal  states  with  colonial  possessions  is  taken  up 
tmder  the  titles,  "Rights  of  Aborigines  in  Land,"  '^ Personal  Rights  of  Abo- 
rigines," and  "Agreements  between  Tribes  and  States."  The  latter  half  of  the 
book  deals  chiefly  with  general  treaties  concerning  central  Africa  and  Morocco. 
The  account  of  the  relations  of  Great  Britain  and  the  United  States  with  the 
American  Indians  is  the  most  satisfactory  part  of  the  book,  for,  on  the  whole, 
judicial  decisions  and  legislative  documents,  which  are  the  author's  mainstay 
throughout,  give  a  fair  idea  of  their  actual  legal  status.  But  it  is  diflicult  to  dis- 
cover in  these  authorities  intimations  that  the  liberties  denied  or  secured  the 
Indians  express  a  principle  of  international  law.  The  gradual  abolition  of  the 
slave  trade  is  also  told  in  an  illuminating  way.  The  author  is  of  the  opinion 
that,  though  international  traflic  in  slaves  is  illegal  today,  inland  slavery  is 
"not  contrary  to  the  law  of  nations."  If  this  is  so,  how  can  he  rely  on  our  treat- 
ment of  free  red  men  (or  free  black  men)  as  establishing  any  principle  of  inter- 
national law? 

Mr.  Snow's  book  contains  many  long  quotations,  which  are  none  too  care- 
fully translated.  His  statements,  moreover,  are  now  and  then  inaccurate. 
Hiese  slips,  are  probably  to  be  attributed  to  haste,  but  they  detract  seriously 
from  the  value  of  the  book.  Thus  a  part  of  the  Act  of  March  3, 187 1 ,  forbidding 
future  treaties  with  Indian  tribes,  is  printed  (p.  207)  as  if  a  direct  quotation, 
although  it  is  the  sense  of  the  statute  that  b  given  and  not  the  txsLCt  words. 
Again,  the  author  says  that  "  the  question  of  Liberia  is  plainly  not  one  of  the  re- 
lationship of  civilized  states  to  aboriginal  tribes,  since  the  inhabitants,  though 
of  aboriginal  descent,  are  civilized"  (p.  27).  But  the  population  of  Liberia 
of  American  experience  and  their  descendants  comprise  only  about  one  per 
cent,  of  the  total  population,  a  proportion  scarcely  larger  than  that  of  the 
European  population  in  adjacent  parts  of  Africa.  Laws  of  several  colonies 
are  translated  not  from  the  original  language.  Once  indeed  the  author  gives 
the  law  of  a  British  colony  translated  from  a  French  text  (p.  167)1  The 
translation  of  the  resolutions  of  the  Brussels  African  Congress  (pp.  179-189) 
retains  several  unfortunate  Gallicisms,  such  as  "professional  knowledge  of 
the  aborigines"  "professional  schools  of  aboriginal  industries,"  and  "  judidaiy 
authority."    There  are  also  niunerous  misprints,  particularly  in  the  French. 

The  book  in  short  shows  the  usual  shortcomings  of  hasty  work,  necessary 
perhaps  in  its  compilation,  but  certainly  not  in  its  editing  for  publication. 
This  is  perhaps  due  to  the  fact  that  it  was  published  posthumously.  But  it 
marks  a  begiiming  of  systematic  treatment  of  a  topic  of  vital  concern  to  ex- 
ploited peoples  and  indeed  to  all  peoples. 

William  Gorham  Rice,  Jr. 
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The  History  of  Conspiracy  and  Abuse  of  Legal  Procedure.  Cambridge 
Studies  in  English  Legal  History,  Vol.  I.  By  Percy  Henry  Winfield. 
Cambridge,  England:  University  Press.  192 1.    pp.  xxvii,  217. 

The  new  life  that  was  breathed  into  the  English  universities  a  hundred  years 
ago  quickened  every  branch  of  learning  but  that  of  law.  In  its  homeland 
the  common  law  was  still  deemed  unworthy  of  serious  study;  the  universities 
judging  that  only  the  law  of  Rome  could  yield  return  for  scientific  research. 
A  half  century  passed  before  the  common  law  really  got  a  foothold.  Not 
until  the  historical  study  of  the  English  law  was  undertaken  did  any  phase  of  it 
seem  capable  of  scientific  treatment.  Li  fact,  the  school  of  reformers  which 
derived  from  Bentham  saw  in  law  only  an  aggregate  of  unrelated  rules;  the 
Langdellian  vision  of  the  ''seamless  web"  was  seen  by  Maitland  and  inspired 
that  fine  phrase,  but  it  has  made  its  way  slowly  with  British  lawyers. 

Under  Maitland  in  Cambridge,  and  Sir  Frederick  Pollock  and  Sir  Paul  Vino- 
gradoff  in  Oxford,  the  historical  method  changed  this  attitude  of  the  imiver- 
sities.  English  legal  history  took  its  place  in  the  legal  curriculum,  and  was 
followed  by  the  law  itself;  so  that  now  about  a  year  of  English  law,  out  of  a 
three-year  course,  is  offered  at  these  universities. 

In  Cambridge,  especially,  Maitland's  enthusiasm  for  the  constructive  history 
of  law  has  not  been  allowed  to  die;  his  benign  features  rouse  the  ambition 
of  the  undergraduate  in  the  Squier  Law  Library  and  his  speaking  portrait 
cherishes  the  zeal  of  his  successor  in  the  hall  of  Downing.  The  torch  has  not 
failed.  Professor  Hazeltine's  valued  .writings  have  kept  it  alight.  His  inspir- 
ation is  felt  in  the  recent  foimdation,  by  the  younger  teachers,  of  the  Cambridge 
Law  Journal,  Finally  we  have  this  first  volume  of  the  Cambridge  Studies 
in  English  Legal  History.  This  productivity  proves  the  force  of  the  example, 
and  it  shows  as  well  the  health  and  vigor  of  the  new  life.  The  true  spirit  of 
legal  learning  is  still  animating  Maitland's  uhiversity. 

In  a  modest  preface  Professor  Hazeltine  sets  for&  the  program  of  the  new 
series.  "The  point  of  view  adopted  in  planning  the  series  is  that  English  law 
has  a  place  in  world  history  and  not  merely  in  insular  history."  ''Two  kinds 
of  studies  will  be  included  in  the  series:  monographs  and  editions  of  texts." 
In  no  place  so  well  as  in  Cambridge  could  the  old  texts  of  the  law  be  edited. 
The  incomparable  collection  of  early  legal  manuscripts,  and  the  almost  un- 
rivalled collection  of  early  printed  English  law  books  in  the  Cambridge  Univer- 
sity Library  make  it  almost  the  duty  of  her  scholars  to  edit  the  imprinted  texts. 
As  for  the  monographs.  Dr.  Winfield's  book  makes  us  eager  for  more. 

After  a  general  chapter  on  andent  dealings  with  abuse  of  legal  process, 
the  writ  of  conspiracy  is  taken  up,  and  good  reason  given  for  concluding  that 
it  was  based  only  on  the  Ordinance  of  Conspirators.  The  scope  of  the  writ 
and  the  essentials  to  liability  are  next  considered.  In  this  chapter  great  force 
is  added  to  the  argument  by  the  use  of  material  still  in  manuscript. 

The  history  of  the  writ  and  of  the  criminal  procedure  is  then  developed, 
through  its  "withering"  by  the  Star  Chamber,  to  its  gradual  extension  to 
cover  trade  combinations;  and  the  supersession  of  the  writ  by  the  action  on  the 
case  follows.  Thus  bringing  the  law  down  to  modem  times,  the  author  has 
prepared  the  ground  for  his  promised  work  on  the  modem  law. 

Three  chapters  on  Maintenance  and  Champerty,  on  Embracery  and  Mis- 
conduct of  Jurors,  and  on  Common  Barratry,  finish  the  discussion;  and  an 
index  follows. 

Of  the  work  of  Dr.  Winfield  one  can  speak  only  in 'the  highest  praise.  He 
seeks  his  authorities  in  many  fields.  Mention  has  already  been  made  of  his 
careful  use  of  the  manuscripts.  He  also  makes  the  parliament  roUs  yield  rich 
returns.  The  author  has  proved  himself  one  of  the  very  best  of  those  scholars 
who  can  make  the  legal  past  throw  its  light  upon  the  present  law. 

J.  H.  Beale. 


354  HARVAED  LAW  REVIEW 

Men  and  Books  Famous  in  the  Law.  By  Frederick  C.  Hicks.  With  an 
Introduction  by  Harlan  F.  Stone.  Rochester,  N.  Y.:  The  Lawyers'  Co- 
operative Publishing  Company.    192 1.    pp.  259. 

This  small  volume  traces  in  the  broadest  outline  the  lives  of  a  few  law  writers, 
and  more  especially  the  story  of  their  legal  writings,  the  inception,  production, 
and  vicissitudes  of  works  which  for  the  most  part  have  become  classics  in  legal 
literature.  It  contains  chapters  on  Cowell's  Interpreter,  Lord  Coke  and  die 
Reports,  Littleton  and  Coke  upon  Littleton,  Blackstone  and  his  Commentaries, 
James  Kent  and  his  Commentaries,  Edward  Livingston  and  his  System  of 
Penal  Law,  and  Henry  Wheaton,  together  with  an  appendix  containing  biblio- 
graphical suggestions.  The  book  is  also  illustrated  with  portraits  of  the  writers 
who  are  the  subjects  of  the  chapters. '  The  chapters  which  deal  with  American 
authors  seem  on  the  whole  better  than  those  which  deal  with  English  authors. 
One  might  question  the  selection  of  authors  and  books,  yet  criticism  is  disanned 
at  the  outset,  for  Mr.  Hicks  frankly  admits  that  "out  of  the  himdreds  of  au- 
thors and  books  that  might  have  been  considered,  the  selection  of  these  few  has 
been  made  almost  at  random  —  because  they  happened  to  be  of  special  inter- 
est to  the  author"  (p.  7). 

Indeed  to  measure  adequately  the  fimction  of  the  book  requries  an  ap- 
preciation of  what  the  author  has  consciously  undertaken.  In  Mr.  Hicks 's 
own  words,  "no  ^etense  is  made  of  giving  an  adequate  picture  of  the  contents 
of  the  books.  'That  would  require  a  technical  presentation  which  would  de- 
feat the  end  sought.  Nor  is  a  complete  picture  of  the  authors  of  the  books 
given.  The  studies  are  merely  impressionistic  sketches  of  men  and  books  fam- 
ous in  the  law,  with  glimpses  here  and  there  of  the  events  and  people  of  the 
time  in  which  the  books  were  written,  published,  and  read"  (p.  7).  it  seems 
to  be  assumed  that  the  present  methods  of  legal  instruction  are  producing  a 
body  of  lawyers  who,  while  more  scientific  than  their  predecessors,  are  becom- 
ing progressively  ignorant  in  the  classics  of  their  profession.  "The  figures  of 
the  great  lawyers  and  commentators  treated  of  in  this  volume,  so  vivid  and 
outstanding  to  law  students  of  an  earlier  day,  are  becoming  shadowy  and 
indistinct  to  the  students  and  the  lawyers  of  this  generation"  (p.  11).  The 
purpose  of  the  book  is  to  inspire  students  to  know  more  of  the  makers  of  the 
great  law  books,  to  the  end  that  much  of  educational  value  may  be  gained  from 
a  study  of  the  men  and  books  that  have  influenced  to  a  marked  degree  Anglo- 
American  legal  development.  The  author  goes  further  and  maintains  that  law 
books  have  a  human  appeal  and  should  be  a  part  of  the  general  knowledge  of 
every  cultured  person.  TTie  book,  therefore,  is  directed  to  two  essentially  di£Ferent 
classes  of  readers.  The  attempt  is  worthy  of  praise;  its  success  is  open  to 
question.  The  chapters  are  too  sketchy  to  give  any  real  sense  of  satisfaction  to 
a  reader  trained  in  the  law.  Even  a  student  of  law  is  worthy  of  more  substan- 
tial mental  diet.  Sketchy  as  the  chapters  are  they  are  not  calculated  to  appeal 
to  the  general  reader.  The  book  is  too  much  of  the  commentary  and  too  little 
of  the  informative,  and  the  commentary  is  upon  matter  of  which  the  lay 
reader  is  usually  ignorant.  One  might  go  further  and  take  issue  with  Mr.  Hicks 
on  his  fimdamental  proposition  that  law  books  have  a  universal  human  appeal. 
The  law  itself  is  catholic;  its  subject  matter  embraces  all  human  activities, 
touches  all  the  social  relations,  but  it  does  not  follow  that  books  about  the  law 
have  a  general  human  interest.  It  is  to  be  feared  that  Bracton,  Glanvill,  Little- 
ton, Coke,  and  even  Blackstone  will  continue  to  be  of  interest  almost  solely  to 

the  historian.  ._.  _,  ..^^ 

William  Edwaio)  McCurdy. 
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Training  for  the  Public  Profession  of  the  Law  —  A  Reply  to 
Mr.  Kales.  —  In  the  November  issue  of  the  Review  there  appeared  a 
book  review  by  Mr.  Albert  M.  Kales,  of  the  Chicago  bar,  commenting 
upon  "Training  for  the  Public  Profession  of  the  Law,"  by  Alfred  Z. 
Reed,  published  by  the  Carnegie  Foundation  for  the  Advancement  of 
Teaching.  To  this  review  Mr.  Reed  has  written  the  following  reply. 
While  it  has  not  been  customary  for  the  Review  to  publish  such  replies, 
an  exception  has  been  made  in  this  case,  as  it  has  seemed  to  the  editors 
that  the  subject  b  one  of  extraordinary  contemporary  interest. — £d. 

Scholarship  or  Opinion? 

Mr.  Albert  M.  Kales,  reviewing  my  volume,  "Training  for  the 
Public  Profession  of  the  Law,"  in  the  November  number  of  the 
Harvard  Law  Review,^  complains  at  the  outset  that  he  finds  it 
difficult  to  understand  what  I  mean,  in  the  last  of  my  eight  "Parts." 
This  criticism  could  certainly  not  be  directed  against  any  portion  of 
his  own  refreshingly  vigorous  conmients.  These  do  not,  as  it  seems  to 
me,  convey  to  the  uninformed  reader  an  accurate  impression  of  the  scope 
and  purpose  of  my  volume,  but  they  make  entirely  clear  Mr.  Kales' 
views  in  regard  to  certain  matters.  In  spite  of  my  lack  of  clearness,  he 
proceeds  confidently  to  assimie  that  he  knows  what  I  am  "driving  at/' 
and  on  this  precarious  basis  he  gives  me  a  trouncing  which  —  if  his 
assumptions  were  correct  —  I  should  richly  deserve.  He  then  devotes 
three  of  his  six  pages  to  reiterating  views,  with  which  he  has  long  been 
identified,  in  r^ard  to  the  importance  of  teaching  only  local  law,  and 
scolds  me,  by  name  —  though  always  with  courtesy  —  for  not  agreeing 
with  him.  Finally,  his  concluding  words  are  these:  "Is  this  the  beacon 
which  is  to  fire  the  imagination  of  yoimg  men  stirred  by  the  recent 
conflict?"  He  implies  quite  plainly,  first,  that  I  have  lighted  no  such 
beacon  —  which  is  obvious  —  and  second,  that  I  ought  to  have  done 
so  —  which  I  think  is  open  to  question. 


Mr.  Kales  is  entirely  correct  in  drawing  attention  to  the  verbal 
obscurity  and  substantial  vagueness  of  my  constructive  proposals. 
Whether  he  is  equally  correct  in  imputing  this  to  me  as  a  defect,  I  am 
not  so  certain.  The  assurance  with  which  he  expresses  himself  in  regard 
to  highly  contentious  matters  is  admirable  in  the  case  of  one  who,  like 
himself,  has  devoted  his  entire  life  to  the  practice  and  teaching  of  the 
law.  I  had  thought  that  a  similar  tone  would  be  somewhat  out  of  place 
in  the  case  of  one  who  has  devoted  only  eight  years  of  study  to  law  and 
legal  education.  Many  disputable  points  are  involved  in  this  general 
topic.  Nothing  like  common  agreement  exists  among  men  whose  opin- 
ions deserve  respect.  From  the  beginning  it  has  seemed  to  me  wise, 
therefore,  to  subordinate  my  own  slowly  crystallizing  views  to  a  state- 
ment, as  nearly  dispassionate  as  I  could  make  it,  of  facts.  I  have  thought 
that  a  concrete  plan  of  reform,  with  all  of  its  details  perfected,  would 
receive  the  treatment  that  is  usually  and  rightly  accorded  to  attempts 
of  closet  philosophers  to  regenerate  the  world.    When,  therefore,  Mr. 
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Kales  dignifies  my  occasionally  obtruded  opinions  by  a  six-page  refuta- 
tion, he  seems  to  me  to  accord  them  greater  importance  than  they  deserve. 
If  my  statement  of  the  facts  is  fairly  comprehensive  and  clear,  I  doubt 
whedier  the  value  of  a  five  himdred  page  study  would  have  been  ffnhitTirH 
by  additional  pages  devoted  to  propaganda. 

It  may  be  that  at  some  future  date  I  might  profitably  explain  more 
fully  just  what  I  mean  when  I  declare  that  we  not  only  always  must 
have,  but  already  actually  do  have,  a  ''difiFerentiated"  bar.  Discussion 
of  this  proposition  would  certainly  contribute  to  my  own  enlightenment. 
In  addition,  a  controversy,  proceeding  from  this  starting  point,  might 
entertain  and  possibly  would  even  benefit  others.  Before  I  amplify  my 
own  tentative  views,  however,  I  should  require  some  assurance  that  any 
real  interest  is  taken  in  them.  Such  interest  does  not  seem  to  be  displayed 
by  one  who  jumps  to  the  conclusion  that  all  I  am  '^  driving  at "  is  ^*  the 
division  of  lawyers  into  the  strong  and  successful  on  the  one  hand  and 
the  weak  and  mediocre  on  the  other";  this  division  to  be  determined 
largely  by  considerations  of  social  position.'  A  critic  who  tortures  my 
obscure  and  scattered  **  hints  "  into  support  of  any  such  ridiculous  propo- 
sition as  this  seems  to  me  more  eager  to  protect  his  own  opinions  against 
attack  than  to  ascertain  what  merit,  if  any,  there  may  be  in  my  position. 

II 

I  cannot,  however,  pass  over  these  opening  pages  of  Mr.  Kales' 
review  without  calling  attention  to  one  remarkable  proposition  that  he 
advances.  With  some  glimmering  perception  of  what,  under  my  verbal 
infelicities,  I  really  am  ** driving  at,"  he  boldly  asserts  that  ''no  difFeren- 
tiation  can  be  based  upon  .  .  .  the  original  educational  effort  of  college 
and  law  school."  His  argument  is  that  success  at  the  bar  "  is  a  matter  of 
competition,"  in  the  course  of  which  the  lawyer's  original  formal  educa- 
tion, "while  it  may  leave  some  marks,  fades  out  very  materially."* 

Now  of  course  in  the  past,  when  law  schools  were  less  efficient  institu- 
tions than  they  are  now  becoming,  and  when  the  law  was  less  complex 
than  it  is  to-day,  it  has  undoubtedly  been  true  that  experience,  rather 
than  education  in  a  narrow  sense,  has  been  the  determining  factor  in 
furthering  success  at  the  bar.  The  training  received  prior  to  admission 
to  practice  has  contributed  a  relatively  small  amount  to  the  fund  of 
knowledge  and  of  practical  expertness  which  the  accomplished  lawyer 
displays.  Practitioners  whose  native  abilities  have  enabled  them  to 
counteract  the  defects  of  their  early  education  are  peculiarly  liable  to 
place  a  low  estimate  upon  the  importance,  actual  or  potential,  of  formal 
preliminary  training.  Is  this  to  be  a  permanent  condition,  however? 
Will  the  kind  of  preliminary  training  that  lawyers  receive  never  amount 
to  much,  one  way  or  the  other,  either  as  a  ground  for  forecasting  that 
they  will  probably  be  successful  or  \msuccessful,  or  as  a  basis  for  dividing 
them  in  any  other  way?  Will  that  part  of  a  lawyer's  proficiency  which 
he  secures  at  the  expense  of  his  early  clients  always  bulk  so  large  in  the 
final  result  that  it  will  make  very  little  difference  what  sort  of  law  schod 
he  has  attended,  or  whether  indeed  he  has  attended  any? 
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This  may  be  true.  The  knowledge  or  skill  required  to  practice  many 
vocations  can  best  be  acquired  almost  entirely  from  experience,  after  a 
relatively  unimportant  grounding  in  general  or  technical  preparation. 
It  may  be  that  the  practice  of  the  law  is  one  of  these  vocations  —  that 
it  is  not  now,  and  cannot  be  converted  into,  a  genuine  learned  profession 
that  requires  an  elaborate  formal  preparation  before  it  may  be  properly 
pursued.  If  this  is  true,  then  indeed  the  publication  of  the  recent  Car- 
negie bulletin  represents  an  entirely  unnecessary  waste  of  labor  and  time. 
It  is  part  of  a  quite  needless  current  pother  about  advancing  the  stand- 
ards of  law  schools  and  of  bar  admission  requirements. 

Ill 

^Ir.  Kales  does  not,  however,  really  believe  that  law  schools  are 
of  negligible  importance  in  the  making  of  lawyers;  for  half  of  his 
entire  review  is  taken  up  by  a  vigorous  declaration  that  law  schools 
should  now  abandon  the  pretense  of  teaching  a  non-existent  ^'national 
law,"  and  should  devote  themselves  in  future  to  teaching  the  concrete 
law  of  their  own  jurisdictions.  Here  again  he  may  be  correct.  His 
argument  is  certainly  convincing  as  to  one  not  imimportant  point:  The 
Harvard  Law  School  faculty  recently  included  at  least  one  professor 
who  definitely  repudiated  the  original  concept  of  Dane  and  Story  and 
Langdell.  These  worthies  may  well  have  been  wrong.  The  attempt  to 
realize  their  ideals  has  always  been  carried  on  under  considerable  practical 
difficulties.  Perhaps  because  of  these  difficulties  we  should  now  abandon 
the  attempt.  Law  schools  which  now  contain  students  from  many  juris- 
dictions must  either,  in  order  to  be  good  law  schools^  teach  many  difiFerent 
and  independent  systems  of  law  concurrently;  or,  if  this  is  a  task  which, 
for  reasons  outlined  in  my  Chapter  XXV,  is  beyond  the  resources  of  any 
school,  then  students  from  different  jurisdictions  should  cease  to  come  to 
a  single  law  school.  The  Harvard  Law  School  should  confine  itself  to 
Massachusetts  students,  and  the  Michigan  Law  School  to  those  of  Michi- 
gan. It  may  be,  in  short,  that  the  conceded  difficulty  of  preventing  our 
law  from  becoming  permanently  and  increasingly  disintegrated  should 
now  be  rendered  an  utter  impossibility.  We  should  abolish  a  type  of 
legal  study  which  in  the  past  has  done  something — and  which  Mr.  Kales 
apparently  concedes  is  still  doing  something  —  to  arrest  the  naturally 
disruptive  tendencies  of  our  political  organization. 

I  am  not  myself  competent  to  phrase  the  argument  against  this 
position  more  adequately  than  I  have  phrased  it  in  various  passages  of 
my  voliune.  Not  being  a  lawyer  or  a  law  teacher  myself,  my  words  in 
any  case  carry  little  weight.  This  much  I  will  concede  to  Mr.  Kales. 
If  the  present  faculty  of  the  Harvard  Law  School  feel  about  this  matter 
in  the  way  that  he  does,  then  the  sooner  this  school  abandons  the  farce 
of  pretending  to  teach  national  law,  the  better.  On  the  other  hand,  if 
this  faculty  still  includes  scholars  who  hold  that  there  is  a  fundamental 
integrity  to  our  common  American  law  which  should  by  all  means  be 
preserved,  lest  the  law  of  these  United  States  become  like  that  of  Con- 
tinental Europe  prior  to  the  adoption  of  the  Code  Napolfon  —  then  it 
would  seem  incimibent  upon  them  to  reply  to  their  late  colleague.  They 
can  do  so  more  effectively  than  I  can. 
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I  will  accordingly  restrict  my  own  comment  upon  this  portion  of  the 
review  to  two  relatively  imimportant  observations. 

Mr.  ELales,  who  seems  to  have  the  same  respect  for  me  as  an  his- 
torian —  I  do  not  mean  this  sarcastically  —  that  I  have  for  him  as  a 
legal  scholar  and  writer  of  forceful  English,  says  ^  that  I  know  how  the 
English  universities,  with  their  teaching  of  Roman  or  civil  law,  became 
sidetracked  in  the  development  of  English  law  and  legal  education.  He 
condemns  me,  accordingly,  for  my  incapacity  to  grasp  the,  to  him,  obvious 
truth  that,  if  our  own  imiversity  law  schools  cling  to  their  conception  of 
national  law  they  will  be  sidetracked  in  a  similar  manner  by  schools 
that  teach  the  actual  law  of  local  practitioners.  I  waive  the  question 
whether,  in  a  discussion  covering  local  law,  the  development  of  the 
law  of  continental  Europe  does  not  provide  a  closer  parallel,  and  whether 
the  teaching  of  imperial  Roman  jurisprudence  by  the  continental 
universities  was  not  the  precise  cause  that  prevented  the  law  of  their 
states  from  becoming  permanently  disintegrated.  Does  he  not  overlook 
a  vital  defect  in  his  own  analogy?  The  graduates  of  the  English  univer- 
sities did  not  enter  into  legal  practice  imtil  after  they  had  gone  through  the 
Inns  of  Court  and  learned  the  actual,  living,  de-academized  '^ common'' 
law.  Even  so  —  I  have  been  told  by  those  who  know  more  about  such 
matters  than  I  do  —  a  tincture  of  the  civil  law  was  infused  into  the 
English  conunon  law,  by  judges  who  had  studied  its  principles  in 
the  universities.  Whether  this  civil  law  element  did  much  good  to  the 
practitioners'  common  law  or  not,  I  do  not  know.  I  rather  suspect  that 
those  who  may  be  interested  in  proving  the  point  could  show  that  it 
did.  In  any  case,  it  crept  in.  Now  perhaps  the  graduates  of  our  national 
law  schools  ought  similarly  to  go  subsequently  to  a  local  law  school,  in 
order  to  get  some  of  the  theoretical  nonsense  out  of  their  systems.  Or 
perhaps  they  ought  not.  I  myself  rather  incline  to  the  latter  view, 
believing  that  the  gap  between  our  own  national  and  local  law  is  far 
less  wide  than  that  between  the  civil  law  and  the  bureaucratically  devel- 
oped rules  of  the  English  courts;  and  that  even  now  American  national 
law  can  be  and  is  taught  in  a  fairly  concrete  and  practical  manner. 
However  this  may  be,  it  seems  to  me  dear  that  if  the  graduates  of  such 
schools  do  enter  a  local  law  school,  they  will  be  in  as  favorable  a  position 
for  influencing  the  development  of  the  law  as  was  the  university  trained 
lawyer  of  England;  and  that  if,  on  the  other  hand,  they  proceed,  as  now, 
directly  into  practice,  they  will  be  in  a  much  more  favorable  position. 

If  a  sufficient  niunber  of  yoimg  men  enter  the  legal  profession,  after 
being  saturated  with  the  spirit  of  the  national  law,  they  are  likely  to  make 
their  mark  felt,  if  indeed  they  have  not  already  begun  to  do  so.  To  the 
extent  that  they  are  elevated  to  judicial  positions  —  as  some  of  them 
already  have  been  —  or  produce  good  textbooks  —  as  more  of  them 
might,  —  there  is  a  possibility  that  what  is  now  regarded  as  theoretical 
nonsense  by  many  may  be  respected  as  genuine  law  by  all.  This  weight 
of  mere  numbers  must  be  taken  into  account  in  any  attempt  to  forecast 
the  probable  development.  Harvard  could  accomplish  little  in  this 
direction  when  Harvard  was  standing  alone.  The  large  and  increasing 
number  of  schools  that  are  imbued  with  Harvard  ideals  may  reasonably 
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hope  to  accomplish  much  more,  particularly  in  case  their  efforts  are 
reinforced  by  schools  of  different  immediate  aims,  which  employ,  how- 
ever, national-law  textbooks  for  a  portion  of  their  curriculum.  All  this 
will,  of  course,  take  time.  But  if  the  opposition  of  older  practitioners  to 
this  development  is  wrong,  and  if  the  constantly  growing  number  of 
younger  men  are  as  forceful  in  the  defense  and  promulgation  of  their 
point  of  view  as  Mr.  Kales  is  in  his,  the  chances  seem  to  favor  their 
eventual  triumph. 

In  a  word,  it  is  submitted  that  the  question  that  should  properly  be 
discussed  is  whether  a  national  common  kiw,  or,  if  this  cannot  be  attained, 
then  at  least  a  law  that  is  much  more  nationalized  than  that  which  we 
now  possess,  would  or  would  not  be  of  inestimable  advantage  to  the 
people  of  our  not  quite  sufficiently  united  country.  If  it  would  be,  then 
there  is  no  reason  why  those  to  whom  this  ideal  appeals  should  be  dis- 
couraged by  the  fact  that  its  full  realization  can  be  secured  only  at  the 
cost  (rf  much  time  and  labor. 

As  has  just  been  intimated,  it  is  not  likely  that  the  national  law  schools, 
of  themselves,  can  bring  this  state  of  affairs  to  pass.  For  a  long  while, 
and  perhaps  permanently,  local  law  schools  will  continue  to  exist.  These 
will  exert  a  powerful  influence  to  block  this  development,  imless  by  good 
teaching  from  good  textbooks,  some  of  which  at  least  must  be  provided 
by  the  national  schools,  their  forces  can  be  tiuned  in  the  same  general 
direction.  This  brings  me,  however,  to  the  second  observation  that 
I  propose  to  make  upon  Mr.  Kales'  argument  in  favor  of  a  unitary 
t3rpe  of  local  law  school.  He  asserts  that  I  conceive  ''that  the  study  of 
the  local  law  must  always  remain  narrow,  practical,  and  inferior,  and  be 
carried  on  by  part-time  or  low-standard  schools." ' 

This  is  a  most  extraordinary  assertion.  Of  course,  we  both  of  us 
recognize  that  there  is  a  sense  in  which  the  study  of  local  law  may  be 
said  to  be  more  ''practical"  than  that  of  national  law.  The  only  basis 
that  I  can  find  for  the  remainder  of  the  statement,  however,  is  my  expres- 
sion of  belief  that  part-time  law  schools  will  naturally  emphasize  local 
law.'  The  sentence  as  a  whole  is  fundamentally  at  variance  with  views 
that  I  entertain  with  regard  to  the  perfectibility  of  local,  part-time 
instruction  in  the  law  —  views  which,  whether  right  or  wrong,  whether 
important  or  unimportant,  have  at  least  been  expressed  with  sufficient 
clearness  to  be  imderstood  by  other  critics  of  my  volume.  I  trust  that 
I  shall  not  be  considered  discoiirteous  or  small-minded  if  I  harbor  the 
suspicion  that  Professor  Kales  has  given  to  my  Chapter  .XXV  and  to 
my  concluding  chapters  only  that  measure  of  attention  which  he  believes 
they  justly  deserve.  He  seems  not  to  have  read  these  parts  of  the  vol- 
ume with  that  degree  of  care  which  is  commonly  supposed  to  be  one  of 
the  unfortunate  responsibilities  of  a  painstaking  reviewer. 

IV 
Finally,  a  word  as  to  that  beacon  light  the  absence  of  which  from 
my  volume  Mr.  Kales  so  emphatically  deplores.    No,  I  have  not  lit 
a  beacon.    My  readers  will  find  here  at  most  a  feeble  tallow  dip,  hidden 
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under  a  bushel  of  historical  data  and  statistical  tables.  Are  these  lat- 
ter—  as  Mr.  Kales  seems  to  intimate  —  erudite,  but  of  little  practical 
value?  If  so,  I  am  sorry;  for  I  had  hoped  that  a  careful  statement  of 
the  facts,  coupled  with  an  indication  of  some  of  the  many  problems  th^ 
suggest  and  of  the  general  way  in  which,  as  it  seems  to  me,  these  prob- 
lems will  have  to  be  approached,  might  be  of  some  slight  assistance  to 
the  coming  generation  of  legal  scholars.  This  was  a  more  modest  aim 
than  that  which  Mr.  Kales  imputes  to  me,  but  for  whatever  value  such 
work  may  possess,  this  was  what  I  was  actually  trying  to  do.  This 
would  have  been  dearer  to  the  readers  of  his  review  had  he  seen  fit  to 
quote  my  full  title:  ''Training  for  the  Public  Profession  of  the  Law: 
Historicsd  Development  and  Principal  Contemporary  Problems  of  Legal 
Education  in  the  United  States,  with  some  Account  of  Conditions  in 
England  and  Canada."  ^  A  clumsy  title,  this.  Mr.  Kales'  gift  of  terse 
expression  is  not  mine.  But  it  brings  out  better  than  does  his  own  more 
readable  criticism  what  I  aspired  to  do.  This  was  —  to  continue  his 
metaphor  —  merely  to  gather  fuel  for  any  beacons  that  others  may 
feel  themselves  competent  to  light.  I  am  gratified  that  Mr.  ELales  has 
already  applied  the  torch  of  his  eloquence  to  my  dry  material.  I  hope 
that  the  blaze  of  scholarly  discussion  which  —  in  admirable  temper  — 
he  has  kindled,  may  spread,  and  that  we  shall  all  be  benefited  by  the 
resulting  illumination. 

Alfszd  Z.  Reed. 

^  The  failure  to  quote  the  full  title  is  chargeabU  to  the  editor  rather  than  to  the 
reviewer. — Ed. 
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INCOME  FROM   CORPORATE  DIVIDENDS 

'T^HOSE  who  worship  the  corporate  entity  as  a  real  presence 
■*-  may  confidently  invite  us  all  to  marvel  at  the  wonders  wrought 
in  its  name.  Those  of  a  different  faith  who  regard  a  corporation 
as  nothing  but  a  legal  device  whereby  human  beings  may  pool 
their  activities  and  acquire  peculiar  legal  privileges  and  duties 
must  in  their  realism  realize  how  very  peculiar  these  peculiar 
privileges  and  duties  may  be.  By  and  large  the  privileges  at- 
tract more  attention  than  the  duties,  but  on  the  Ides  of  March 
the  duties  come  into  the  limelight.  Invisible  and  intangible  the 
corporation  may  be,  but  it  is  readily  seen  and  touched  by  those 
who  gather  in  the  revenues  of  government.  The  earnings  of  the 
enterprise  render  unto  Caesar  through  a  tax  on  the  corporation 
and  again  through  a  tsx  on  the  stockholder  to  whom  the  earn- 
ings are  transmitted.  Our  national  Caesar  is  somewhat  less  grasp- 
ing than  he  might  be  and  so  exempts  corporate  dividends  from  the 
eight  per  cent  normal  tax  on  individual  income.  He  demands, 
however,  an  excess  profits  tax  on  the  income  of  the  corporation 
and  a  progressive  surtax  on  such  part  of  that  income  as  passes  on 
to  stockholders  fortunate  enough  to  be  subject  to  surtax.  In  assess- 
ing these  two  taxes  no  attention  is  paid  to  the  actual  situation  of 
the  actual  investors  who  bear  the  burden.^    In  approving  of  this 

^  The  excess  profits  tax  imposes  a  progressive  tax  on  corporate  income  in  excess 
of  the  deduction  of  certain  percentages  of  the  invested  capital  of  the  corporation. 
In  La  Belle  Iron  Works  v.  United  States,  256  U.  S.  — ,  41  Sup.  Ct.  528  (192 1),  in- 
vested capital  is  held  to  be  the  capital  actually  invested  in  the  property  of  the  cor- 
poration to  the  exclusion  of  appreciation  subsequent  to  the  acquisition  ol  that 
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neglect  the  Supreme  Court  reveals  the  miraculous  properties  of 
incorporation. 

With  taxes  on  the  corporation  this  paper  is  not  concerned. 
Double  taxation  of  corporation  and  of  stockholder  is  important 
only  because  of  resulting  inequalities  between  different  methods  of 
doing  business.  These  inequalities  may  perhaps  be  justified  by 
the  advantages  accruing  to  those  who  become  members  one  with 
another  in  a  corporation.  Clearly  enough  the  income  of  the  cor- 
poration should  in  some  way  be  taxed  as  it  is  received.  Otherwise 
the  corporate  treasury  might  be  made  a  delectable  place  of  refuge 
for  stockholders  who  can  afford  to  leave  that  treasury  intact 
Clearly  enough,  too,  a  progressive  tax  on  individual  recipients  of 
income  ought  not  to  spare  individual  gains  that  are  the  fruit  of 
business  conducted  in  corporate  form.  Unless  the  individual  is 
subjected  to  this  progressive  tax  as  his  gains  accrue  to  the  cor- 
poration, he  should  meet  it  when  his  gains  come  to  him  by  way  of 
corporate  dividends.  The  latter  alternative  is  the  one  adopted  by 
Congress  and  perhaps  the  only  one  that  the  Supreme  Court  would 
permit  it  to  adopt.^  But  the  gains  thus  treated  as  income  to  the 
stockholder  need  not  be  gains  to  him.  It  is  enough  if  they  are 
gains  to  the  corporation,  and  are  then  transferred  from  the  corpora- 
tion to  the  stockholder.  Thus  we  have  an  anomalous  conception  of 
income  from  property  which  dispenses  with  any  requisite  of  gaia. 

property.  No  account  is  taken  of  the  amounts  paid  by  existing  stockholders  for  their 
interest  in  the  corporation.  Thus  corporate  income,  which  is  at  a  high  rate  of  return 
on  the  investment  of  the  corporation,  may  bring  but  a  moderate  rate  of  return  on 
the  investment  of  stockholders  who  paid  a  high  price  for  their  stock.  The  tax  there- 
fore imposes  unequal  burdens  on  the  amoxmts  invested  by  those  who  acquired  their 
stock  prior  to  its  imposition.  Subsequent  purchasers  would  of  course  take  into  con- 
sideration the  reduction  of  the  corporate  net  income  occasioned  by  the  tax. 

*  In  Collector  v.  Hubbard,  12  Wall.  (U.  S.)  i  (1870),  the  Supreme  Court  sustained 
a  federal  tax  on  stockholders  for  their  proportionate  shares  of  the  income  received 
by  the  corporation,  this  income  not  being  taxed  to  the  corporation  itself.  In  "The 
Stock  Dividend  Decision  and  the  Corporate  Nonentity,"  5  Bxtlletin  op  ihx  Na- 
tional Tax  Associatiom,  201, 1  have  tried  to  make  out  that  this  decision  can  still 
stand  notwithstanding  the  aspersions  cast  upon  it  in  Mr.  Justice  Pitney's  opinion 
in  Eisner  v.  Macomber,  252  U.  S.  189,  217-219  (1920).  Mr.  Arthur  Ballsuitine, 
whose  judgment  is  more  valuable  and  more  expensive  than  mine,  thinks  that  these 
aspersions  indicate  that  "the  method  sustained  by  the  court  in  the  Hubbard  case 
woidd  not  be  sustained  to-day,  at  least  in  the  case  of  large  and  active  business  cor- 
porations employing  large  capital."  See  his  "Corporate  Personality  in  Income 
Taxation,"  34  Haxv.  L.  Rev.  573,  586. 
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The  anomaly  seems  the  more  anomalous  when  we  recall  that 
the  Supreme  Court  declares  that  in  deciding  whether  what  Con- 
gress chooses  to  c^ll  income  is  income  within  the  meaning  of  the 
Sixteenth  Amendment,  ^'it  becomes  essential  to  distinguish  between 
what  is  and  what  is  not  ^income/  as  the  term  is  there  used;  and 
to  apply  the  distinction,  as  cases  arise,  according  to  truth  and 
substance,  without  regard  to  form.'*'  This  authoritative  recogni- 
tion of  the  superiority  of  truth  and  substance  on  the  one  hand  to 
form  on  the  other  is  sufficient  warrant  for  an  effort  to  apply  the 
tests  of  truth  and  substance  to  the  interpretations  of  the  Sixteenth 
Amendment  which  the  Supreme  Court  has  given  us.  Two  prin- 
cipal issues  are  presented:  How  can  truth  and  substance  permit 
the  discovery  of  income  from  property  where  there  is  no  gain  there- 
from? To  what  extent  are  the  judicial  distinctions  between  divi- 
dends held  inc(Mne  and  dividends  held  not  income  the  product  of 
truth  and  substance  and  to  what  extent  the  product  of  form? 


That  the  process  of  issuing  and  fecdving  a  dividend  need  not 
be  in  itself  gainful  in  order  to  make  the  dividend  income  to  its 
recipient  is  too  plain  to  admit  of  criticism.  Otherwise  no  dividend 
would  be  income,  since  the  stockholder's  interest  in  the  corpora- 
tion is  necessarily  reduced  in  value  by  the  amount  which  the  cor- 
poration turns  over  to  him;  his  left  hand  loses  what  his  right  hand 
gains.  Similarly  the  receipt  of  salary  or  of  the  price  for  the  sale 
of  property  is  not  in  itself  normally  a  gainful  process.  One*-s  credit 
at  the  bank  may  be  as  good  when  his  salary  is  collectible  as  when 
it  is  collected.  An  owner  of  what  we  may  call  a  $10,000  house  is 
as  rich  with  the  house  as  with  the  $10,000  which  he  gets  for 
selling  it.  The  question  in  such  a  case  is  not  whether  the  trans- 
action is  itself  gainful  but  whether  it  yields  a  gain  as  of  the  appro- 
priate antecedent  date.*    If  the  house  was  bought  for  $5,000,  its 

!■■  ■  P.l.ll.l  ■'  I  I ■■■■.  ., 

*  Mr.  Justice  Pitney,  in  Eisner  v.  Macomber,  352  U.  S.  189,  206  (1920). 

4  Confusion  on  tliis  point  is  contributed  by  inferences  drawn  from  Mr.  Justice 
Holmes's  statement  in  Towne  v.  Eisner,  245  U.  S.  418, 426  (1918),  that  after  a  stock 
dividend  "the  corporation  is  no  poorer  and  the  stockholder  is  no  richer  than  they 
were  before."  Since  shortly  after  this,  dividends  in  cash  and  in  the  stock  of  another 
corporation  were  held  in  Lynch  v.  Hornby,  247  U.  S.  339  (1918),  and  Peabody  9. 
Eisner,  247  U.  S.  347  (1918),  to  be  income  to  the  stockholder  though  they  made  him 
no  richer  than  he  was  before,  it  was  dear  enough  from  then  on  that  dividends  which 
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sale  for  $10,000  turns  a  $5,000  gain  from  an  interest  in  a  house  to 
cash  in  hand.  The  gain  that  was  not  income  so  long  as  it  still 
inhered  in  the  capital  becomes  income  when  extracted  from  it.' 
To  get  income  from  the  sale  of  property  both  gain  and  its  extrac- 
tion are  required.*  To  get  income  from  corporate  dividends,  ex- 
make  the  corporation  poorer  are  income  to  the  stockholder  though  they  make  him 
no  richer,  and  that  the  dictum  of  Mr.  Justice  Hohnes  was  directed  to  the  point  that 
unless  the  corporation  parts  with  some  of  its  assets  which  the  stockholder  receives 
there  is  not  a  sufficient  change  in  the  nature  of  the  stockholder's  interest  to  satisfy 
the  test  of  realization  which  is  made  one  of  the  requisites  of  income,  f .  e.,  that  with- 
out "  outcome"  from  the  corporation  there  cannot  be  "income"  to  the  stockholder. 
Cf,  Mr.  Justice  Pitney's  statement  in  Peabody  v.  Eisner,  at  page  349,  that  the  ground 
of  Towne  v.  Eisner  was  that "  it  related  to  a  stock  dividend  which  in  fact  took  nothing 
from  the  property  of  the  corporation  and  added  nothing  to  the  interest  of  the  share- 
holder, but  merely  changed  the  evidence  which  represented  that  interest,"  and  his 
statement  in  Eisner  9.  Macomber,  252  U.  S.  189,  211  (1920),  that  "the  essential 
and  controlling  fact  is  that  the  stockholder  has  received  nothing  out  of  the  compan/s 
assets  for  his  separate  use  and  benefit." 

*  Profit  from  the  sale  of  capital  was  held  income  in  Merchants'  Loan  &  Trust 
Co.  V.  Smietanka,  255  U.  S.  509  (1921);  Eldorado  Coal  &  Mining  Co.  v.  Mager,  355 
U.  S.  522  (1921);  Goodrich  v.  Edwards,  255  U.  S.  527  (1921);  and  Walsh  v.  Brewster 
25s  U.  S.  536  (1921). 

*  That  the  requisite  extraction  is  wroxight  by  the  sale  is  held  in  the  cases  cited  in 
note  5,  supra.  In  the  first  of  these  cases  Mr.  Justice  Clarke  quotes  a  previously 
approved  definition  of  income  as  "  a  gain  derived  from  capital,  from  labor,  or  from 
both  combined,"  and  adds: 

".  .  .we  continue  entirely  satisfied  with  that  definition,  and,  since  the  ftmd  here 
taxed  was  the  amount  realized  from  the  sale  of  the  stock  in  191 7,  less  the  capital 
investment  as  determined  by  the  trustee  as  of  March  x,  1913,  it  is  palpable  that  it 
was  a  'gain  or  profit'  'produced  by'  or  'derived  from'  that  investment,  and  that 
it  'proceeded'  and  was  'severed'  or  rendered  severable,  from  it,  by  the  sale  for  cash, 
and  thereby  became  that  'realized  gain'  which  has  been  repeatedly  declared  to  be 
taxable  income  within  the  meaning  of  the  constitutional  amendment  and  the  acts 
of  Congress.  Doyle  v.  Mikkeil  Brothers  Co.,  and  Eisner  v.  Macomber,  supra."  (255 
U.  S.  509,  519-520.) 

As  to  the  general  rule  that  gain  is  a  requisite  of  income  from  the  sale  of  property 
there  is  no  doubt,  even  though  the  point  may  not  have  been  expUdtly  adjudicated 
under  the  Sixteenth  Amendment.  The  fact  that  the  approved  definition  of  income 
starts  with  "  gain  "  would  not  be  controlling,  since  dividends  from  corporate  stock  are 
brought  within  the  definition  without  inquiry  into  the  gain  involved.  But  in  con- 
struing the  Federal  Corporation  Excise  Tax  of  August  5,  1909,  Mr.  Justice  Pitney, 
in  Doyle  v.  Mitchell  Brothers  Co.,  247  U.  S.  179,  185  (19x8),  said  of  the  definition 
quoted  above: 

"Understanding  the  term  in  this  natural  and  obvious  sense,  it  cannot  be  said 
that  a  conversion  of  capital  assets  invariably  produces  income.  If  sold  at  less  than 
cost,  it  produces  rather  loss  or  outgo.  Nevertheless,  in  many  if  not  in  moat  cases 
there  results  a  gain  that  properly  may  be  accounted  as  a  part  of  the  'gross  income' 
received  'from  all  sources';  and  by  applying  to  this  the  authorised  deductions  we 
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traction  alone  satisfies  the  Supreme  Court.  What  is  extracted  by 
the  dividend  is  held  to  be  income  even  though  after  the  dividend 
the  recipient  is  no  richer  than  when  he  acquired  the  stock  on  which 
the  dividend  is  paid. 

The  case  in  which  this  first  appears  is  Lynch  v.  Hornby,''  decided 
in  1918.  This  involved  a  cash  dividend  paid  in  1914  from  the  pro- 
ceeds of  the  sale  of  property  which  the  corporation  had  owned 
prior  to  1913  when  the  Sixteenth  Amendment  took  effect.  While 
in  the  particular  case  the  stockholder  had  owned  his  stock  from 
1906  and  the  dividend  doubtless  represented  a  gain  to  him  as  from 
that  time,  the  decision  goes  on  grounds  broad  enough  to  sustain 
the  tax  on  one  who  had  bought  his  stock  shortly  before  the  divi- 
dend was  declared  at  a  price  based  on  the  existence  of  the  melon 
ready  for  cutting.®  Thus  it  would  justify  treating  as  income  a  divi- 
dend of  $100  paid  to  a  stockholder  who  had  a  month  before  paid 

arrive  at  'net  income.'  In  order  to  determine  whether  there  has  been  gain  or  loss, 
and  the  amount  of  the  gain,  if  any,  we  must  withdraw  from  the  gross  proceeds  an 
amoxmt  sufficient  to  restore  the  capital  value  that  existed  at  the  commencement  of 
the  period  under  conaderation. '' 

In  Merchants'  Loan  &  Trust  Co.  9.  Smietanka,  note  5,  supra,  Mr.  Justice  Clarke 
declared  that  the  use  made  of  the  definition  of  income  in  the  decision  of  cases  under 
the  Corporation  Excise  Tax  Act  was  decisive  of  the  case  then  before  the  court.  The 
particular  opinion  in  which  this  observation  was  made  had  to  do  only  with  the  issue 
whether  actual  profit  from  the  sale  of  property  is  income,  but  in  two  other  cases 
decided  at  the  same  time  there  was  the  issue  whether  under  the  Income  Tax  Act  of 
19x3  Congress  meant  to  treat  as  income  whatever  realization  on  the  sale  of  property 
was  in  excess  of  its  value  on  March  z,  19x3,  even  though  its  value  on  that  date  was 
less  than  the  cost  of  the  property  when  acquired.  In  holding  that  the  income  taxable 
under  the  Act  is  confined  to  the  excess  of  sale  price  over  cost  price,  the  court  must 
have  been  influenced  more  by  its  judgment  that  the  taxable  income  should  be  re- 
stricted to  the  actual  gain  than  by  the  language  of  the  statute.  This  interpretation 
is  set  forth  in  note  9,  infra.  An  explicit  decision  that  Congress  cannot  discover  in- 
come from  the  sale  of  property  except  to  the  extent  of  the  gain  as  from  the  appro- 
priate past  date,  has  thus  far  been  rendered  unnecessary  by  the  ability  to  hold  that 
Congress  has  not  sought  to  do  so.  An  exception  to  this  appears  in  Stanton  v.  Baltic 
Mining  Co.,  240  U.  S.  X03  (19x6),  in  which  Congress  was  allowed  to  limit  the  allow- 
ance for  depletion  of  the  mine  in  reckoning  the  income  from  the  sale  of  ore.  For 
consideration  of  this  see  ''Constitutional  Aspects  of  Federal  Income  Taxation"  in 
The  Fe3)ebal  Income  Tax  (Columbia  University  Press,  X92X),  pp.  66-68. 

»  247  U.  S.  339  (1918). 

•  This  is  true  also  of  Peabody  v.  Eisner,  247  U.  S.  347  (19x8),  decided  on  the  same 
day.  The  dividend  involved  here  was  paid  by  one  corporation  in  the  stock  of  an- 
other corporation.  Nothing  is  said  as  to  the  time  when  the  recipient  acquired  his 
parent  stock  except  that  it  was  prior  to  March  x,  X9X3.  The  dividend  was  received 
in  19x4. 
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$200  for  his  share  of  stock  which  the  payment  of  the  dividend  re- 
duced to  its  par  value  of  $100.  With  the  issue  whether  this  was 
within  the  intention  of  Congress*  or  the  issue  whether  dividends 
which  are  the  fruit  of  corporate  assets  possessed  prior  to  the  Six- 
teenth Amendment  may  be  taxed  as  income  when  paid  after  that 
Amendment*®  we  are  not  primarily  concerned.    Both  questions 

*  On  this  point  Mr.  Justice  Pitney  said,  in  Lynch  v.  Hornby: 
"Hence  we  construe  the  provision  of  the  act  that  'the  net  income  of  a  taxable 
person  shall  include  gains,  profits,  and  income  derived  from  .  .  .  interest,  rent, 
dividends,'  .  .  .  as  including  (for  the  purposes  of  the  additional  tax)  all  dividends.  .  .  . 
In  short,  the  word  'dividends'  was  employed  in  the  act  as  descriptive  of  one  kind 
of  gain  to  the  individual  stockholder;  dividends  being  treated  as  the  tangible  and 
recurrent  returns  upon  his  stock,  analogous  to  the  interest  and  rent  received  upon 
other  forms  of  invested  capital. "    (247  U.  S.  339,  344-345.) 

Compare  with  this  the  interpretation  of  the  Income  Tax  Act  of  19 16  in  Good- 
rich V.  Edwards,  note  5  supra,  to  limit  the  taxable  income  from  the  sale  of  property 
to  the  actual  gain.  The  statute  provided  explicitly  that  for  the  purpose  of  ascertain- 
ing the  gain  derived  from  the  sale  of  property  acquired  before  March  x,  1913,  the 
fair  market  price  or  value  of  the  property  as  of  that  date  "  shall  be  the  basis  for  deter 
mining  the  amount  of  such  gain  derived."  The  apparently  unrestricted  purport 
of  these  words  was  disregarded  by  the  court  by  recurring  to  the  general  reference 
in  the  act  to  "gains,  profits  and  income"  and  to  the  definition  of  income  approved 
by  the  court  and  by  declaring  that  "it  is  thus  very  plain  that  the  statute  imposes 
the  income  tax  on  the  proceeds  of  personal  property  to  the  extent  only  that  gains 
are  derived  therefrom  by  the  vendor  "  and  that  the  explicit  provision  m^lring  March 
z,  1913,  the  upset  date,  so-called,  "is  applicable  only  where  a  gain  over  the  original 
capital  investment  has  been  realized  after  March  i,  19 13,  from  a  sale  or  other  dis- 
position of  property."  Thus  the  only  effect  given  to  the  specific  clause  making 
March  i,  1913,  the  "  upset  date  "  is  to  exclude  gain  accrued  prior  to  that  date.  Such 
gain  had  been  excluded  by  the  Supreme  Court  in  L3mch  v.  Turrish,  note  zo,  infra, 
without  any  explicit  direction  in  the  Act  of  Z9Z3.  The  expUdt  referqpce  to  March  i, 
Z9Z3,  in  the  Act  of  Z9z6  was  therefore  superfluous  imless  it  was  introduced  to  exdude 
loss  accrued  but  unrealized  prior  to  that  date.  It  is  difficult  to  believe  that  by  deny- 
ing it  this  effect  the  Supreme  Court  accurately  surmised  the  intention  of  Congress. 
"  On  this  point  Mr.  Justice  Pitney  observed,  in  Ljrnch  v.  Hornby: 
"That  the  retroactivity  of  the  act  from  the  date  of  its  passage  (October  3,  Z9Z3)  to 
a  date  not  prior  to  the  adoption  of  the  Amendment  was  permissible  is  settled  by 
Brushaber  v.  Union  Pacific  R,  R,  Co.,  240  U.  S.  z,  20.  And  we  deem  it  equaDy  dear 
that  Congress  was  at  liberty  under  the  Amendment  to  tax  as  income,  without  ap- 
portionment, ever3rthing  that  became  income,  in  the  ordiziary  sense  of  the  word, 
after  the  adoption  of  the  Amendment,  induding  dividends  received  in  the  ordinary 
course  by  a  stockholder  from  a  corporation,  even  though  they  were  extraordinary 
in  amount  and  might  appear  upon  analysis  to  be  a  mere  realization  in  possession  of 
an  inchoate  and  contingent  interest  that  the  stockholder  had  in  a  surplus  of  corpo- 
rate assets  previously  existing.  .  . .  The  stockholder  is,  in  the  ordinary  case,  a  differ- 
ent entity  from  the  corporation,  and  Congress  was  at  liberty  to  treat  the  dividends 
as  coming  to  him  ab  extra,  and  as  constituting  a  part  of  his  income  when  they  came 
to  hand. "    (247  U.  S.  339,  343-344) 
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were  answered  in  the  afiSinnative.  Congress  has  relented  with 
regard  to  dividends  produced  by  corporate  assets  accumulated 
prior  to  1913,"  but  it  has  left  unchanged  the  provision  which  the 
Supreme  Court  interpreted  as  declaring  dividends  to  be  income  to 
their  full  value  even  though  what  they  bring  to  the  stockholder  is 
not  to  him  a  gain  as  from  the  time  when  he  bought  his  stock.^ 

When  we  look  to  Mr.  Justice  Pitney's  opinion  for  the  truth  and 
substance  which  justifies  a  conception  of  income  without  gain, 
we  find  statements  that  can  hardly  bear  the  strain  of  analysis. 
Dividends^  he  tells  us,  are  commonly  expended  by  the  stockholder 
as  income  without  regard  to  whether  they  come  (i)  from  recent 
earnings  or  (2)  from  a  surplus  accumulated  (a)  from  past  earnings 
or  (b)  from  an  enhancement  in  the  value  of  the  corporate  property.^' 
To  this  he  adds  that  dividends  prove  the  capacity  of  the  corpora- 
tion to  pay  them,  give  hope  of  more  dividends  in  the  future,  and 
quite  probably  increase  the  market  value  of  the  shares.^^   Neither 

On  this  question  of  gain  accrued  prior  to  the  Amendment  but  realized  thereafter, 
we  find  a  contrast  between  corporate  dividends  and  proceeds  from  the  sale  of  prop- 
erty. Lynch  v.  Turrish,  247  U.  S.  221  (1918),  held  that  no  part  of  the  proceeds  of 
the  surrender  of  stock  for  a  proportionate  share  of  the  corporate  assets  was  taxable 
income  within  the  meaning  of  the  Income  Tax  Act  of  1913,  when  the  amount  re- 
ceived on  the  dissolution  of  the  corporation  was  not  in  excess  of  the  value  of  the 
stock  on  the  effective  date  of  the  Sixteenth  Amendment. 

u  The  provisions  in  the  Acts  of  September  8, 19 16,  and  October  3, 1917,  are  quoted 
in  Mr.  Justice  Pitney's  opinion  in  Lynch  v.  Hornby,  and  held  not  to  be  declaratory 
of  the  meaning  of  the  Act  of  19 13,  but  a  change  of  that  meaning  as  a  concession  to 
the  equity  of  stockholders.  This  concession  is  continued  in  section  201  of  the  Income 
Tax  Act  of  192 1. 

^  Section  213  of  the  Income  Tax  Act  of  19 21  declares  that  gross  income  "includes 
gains,  profits  and  income  derived  from  .  .  .  interest,  rent,  dividends,  securities,  .  .  . 
or  gains  or  profits  and  income  derived  from  any  source  whatever,"  with  no  provision 
to  exclude  dividends  or  any  part  thereof  not  bringing  gain. 

^  The  sentence  in  which  these  observations  occur  is  in  the  paragraph  quoted  in 
note  zo,  supra,  and  apparently,  therefore,  is  directed  to  the  point  that  it  is  immate- 
rial that  a  dividend  brings  no  gain  accruing  subsequent  to  the  effective  date  of  the 
Sixteenth  Amendment. 

^^  The  full  statement  on  this  point  reads  as  follows: 

"We  do  not  overlook  the  fact  that  every  dividend  distribution  diminishes  by 
just  so  much  the  assets  of  the  corporation,  and  in  a  theoretical  sense  reduces  the 
intrinsic  value  of  the  stock.  But,  at  the  same  time,  it  demonstrates  the  capacity 
of  the  corporation  to  pay  dividends,  holds  out  a  promise  of  further  dividends  in  the 
future,  and  quite  probably  increases  the  market  value  of  the  shares.  In  our  opinion 
Congress  laid  hold  of  dividends  paid  in  the  ordinary  course  as  de  facto  income  of  the 
stockholder,  without  regard  to  the  ultimate  effect  upon  the  corporation  resulting 
from  their  payment."    (247  U.  S.  339,  346.)    This  seems  to  be  intended  as  a  justi- 


370  HARVARD  LAW  REVIEW 

of  these  justifications  touches  the  issue  whether  what  the  stock' 
holder  receives  is  for  him  a  gain.^^  If  it  is  not  a  gain,  the  stock- 
holder who  expends  it  as  income  is  depleting  his  capital.  His 
spending  may  not  be  influenced  by  the  nature  of  the  corporate 
activities  which  yielded  the  dividend,  but  unless  he  is  a  prodigal  it 
certainly  is  influenced  by  the  question  whether  those  activities 
occurred  before  or  after  the  date  on  which  he  bought  his  stock. 
He  does  not  commonly  expend  as  income  such  dividends  as  are 
nothing  but  a  conversion  of  what  he  parted  with  his  capital  to  get 
Equally  unsatisfactory  is  the  assumption  that  the  dividend  in- 
creases the  value  of  the  stock.  It  certainly  cannot  help  when  it  is 
false,  and  it  is  pretty  plainly  false  when  the  dividend  is  the  fruit 
of  such  a  sale  of  corporate  assets  as  that  in  the  case  at  bar. 

Somewhat  more  specific  consideration  of  the  miracle  of  income 
without  gain  appears  in  United  States  v.  PheUiSy^^  decided  on  No- 
vember 21,  192 1.  Here  a  New  Jersey  corporation  transferred  all 
its  assets  to  a  Delaware  corporation  newly  created  for  the  purpose. 
The  New  Jersey  corporation  remained  in  existence  and  received 
stock  of  the  Delaware  corporation,  of  which  it  retained  part  in  its 
treasury  and  distributed  the  rest  among  its  stockholders.  These 
stockholders  were  held  to  receive  taxable  income  to  the  full  value 
of  the  shares  thus  acquired,  without  inquiry  into  their  actual  gain 
from  the  time  of  their  purchase  of  the  parent  stock.  The  objec- 
tion that  the  rearrangement  of  their  stockholdings  was  not  in 
itself  productive  of  gain  was  again  made  and  readily  dismissed  as 
the  "normal  and  necessary  effect  of  all  dividend  distributions."^' 
With  this  there  can  be  no  quarrel.  Mr.  Justice  Pitney  is  less  happy 
when  he  considers  the  possibility  that  the  stockholders  are  taxed 

fication  only  for  the  point  that  the  fact  that  the  issue  and  receipt  of  a  dividend  is 
not  in  itself  a  gain-producing  transaction  does  not  prevent  the  dividend  from  beiog 
income  within  the  intention  of  Congress. 

^*  See  notes  13  and  14,  supra,  for  the  recognition  that  Mr.  Justice  Pitney  was 
not  directing  his  argument  to  the  justification  of  treating  dividends  as  income  beyond 
the  extent  to  which  they  bring  a  gain.  In  neglecting  this  issue  he  was  warranted 
by  the  fact  that  the  complaining  stockholder  had  owned  his  stock  since  1906  and 
for  all  that  appears  the  corporate  gain  which  made  the  dividend  possible  had  all 
accrued  while  he  was  a  stockholder.  What  he  says,  however,  would,  if  always  true, 
minimize  the  importance  of  inquiring  whether  a  dividend  brings  a  gain  to  the  re- 
cipient, and  its  bearing  on  the  question  of  gain  is  therefore  material  to  the  present 
inquiry. 

»•  257  U.  S.  — ,  42  Sup.  Ct.  63  (1921).  "  42  Sup.  Ct  63,  66  (1921). 
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on  what  is  not  a  gain  to  them  from  any  standpoint*  It  is  easier  to 
approve  of  his  ideal  in  recognizing  ^'  the  importance  of  regarding 
matters  of  substance  and  disregarding  forms  in  applying  the  pro- 
visions of  the  Sixteenth  Amendment  and  income  tax  laws  enacted 
thereunder,"  ^^  than  to  commend  his  arguments  that  this  ideal  is 
realized  in  the  opinion  rendered. 

Though  the  taxpayer  is  left  without  relief,  he  is  given  the  consola- 
tion of  sympathy,  or  perhaps  only  of  "apparent"  sympathy.  He 
may  be  glad  to  be  told  that "  the  possibility  of  occasional  instances  of 
apparent  hardship  in  the  incidence  of  the  tax  may  be  conceded."^* 
This  apparent  hardship  intrudes  when  an  investor  buys  shortly 
before  the  dividend  at  a  price  enhanced  by  an  estimate  of  the  cor- 
porate surplus  which  makes  the  dividend  possible.  Then  if  the  sur- 
plus is  distributed  by  a  dividend,  ''with  corresponding  reduction 
in  the  intrinsic  market  value  of  the  shares,"  and  the  stockholder  is 
''called  upon  to  pay  a  tax  upon  the  dividend  received,  it  might 
look  in  his  case  like  a  tax  upon  his  capital;"  20  Then  follows  the 
reassurance:  "But  it  is  only  apparently  so." 21  This  is  predicated 
on  the  analysis  that  in  the  purchase  of  shares  in  a  corporation  with 
a  surplus  pregnant  with  possible  dividends,  "presimiably  the  pros- 
pect of  a  dividend  influenced  the  price  paid,  and  was  discounted 
by  the  prosj)ect  of  an  income  tax  to  be  paid  thereon."  ^  This,  it 
is  to  be  observed,  assumes  the  certainty  of  a  taxable  dividend  issu- 
ing from  the  corporate  surplus.  The  presimiption  would  have  no 
validity  in  those  cases  in  which  the  retention  of  the  surplus  was 
anticipated.  Even  when  an  approaching  dividend  is  certain  and 
known  of  all  men,  the  income  tax  thereon  will  vary  according  to  total 
taxable  incomes  of  the  several  recipients  in  the  particular  year  in 
which  the  dividend  chances  to  be  declared.  Conceivably  it  might 
happen  now  and  then  that  a  purchaser  of  stock  about  to  bear  an 
extraordinary  dividend  will  pay  to  the  seller  and  to  the  govern- 
ment combined  just  what  the  seller  would  have  succeeded  in  get- 
ting if  the  income  tax  on  the  dividend  were  confined  to  the  actual 
gain  realized  by  the  recipient.  That  such  hypothetical  coinci- 
dence would  be  frequent  is  not  to  be  credited.  Mr.  Justice 
Pitney's  presumption  invokes  a  prevision  and  a  precision  more 


"  42  Sup.  Ct.  63, 6s  (1921).  "  i^i^'  "  ^^' 

a  Ibid,  "  IM. 
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characteristic  of  abstract  q)eculatioq   than  of  actual  business 
transactions. 

If  the  Supreme  Court  were  really  persuaded  that  corporate 
dividends  should  be  regarded  as  income  only  to  the  extent  that 
they  bring  the  recipient  an  enhancement  of  his  original  investment 
in  the  shares  from  which  they  issue,  it  is  imthinkable  that  it  would 
have  shut  the  door  to  proof  that  such  enhancement  is  less  than  the 
value  of  the  dividend.  No  one  who  attaches  importance  to  the 
particular  facts  of  a  particular  transaction  would  foreclose  inquiry 
into  the  facts  and  substitute  the  suggestion  that  corporate  shates 
are  probably  increased  in  value  by  the  subtraction  from  the  cor- 
poration of  accumulated  assets  which  have  contributed  largely  to 
that  value,  and  the  presumption  that  the  purchase  price  of  shares 
in  a  corporation  with  a  surplus  reflects  a  tax  on  a  possible  future 
distribution  of  that  surplus  with  such  precision  that  an  ensuing  dis- 
tribution brings  the  purchaser  no  part  of  that  purchase  price  but 
only  a  gain  and  profit  in  addition  thereto.  The  moderate  and  quali- 
fied manner  in  which  these  suggestions  were  put  forth  indicates  a 
want  of  any  finn  faith  in  their  merits.  They  might  plead  to  be 
passed  over  in  silence  were  it  not  for  the  attendant  professions  of 
regard  for  truth  and  substance. 

There  is  of  course  truth  and  substance  in  the  analysis  that  a  pro- 
spective tax  on  a  prospective  dividend  will  depress  the  price  that 
otherwise  would  be  paid  for  the  stock  from  which  the  dividend  is 
anticipated.  This,  however,  is  quite  different  from  a  presumption 
that  "the  prospect  of  a  dividend"  which  may  or  may  not  materi- 
alize will  be  "discounted"  by  the  prospect  of  varying  and  unpre- 
dictable rates  of  taxation  on  the  dividends  that  may  in  the  future 
be  received  by  different  taxpayers.  Such  discounting  would  be 
possible  only  if  the  statutory  rates  of  taxation  are  to  remain 
uniform  from  year  to  year  world  without  end  and  if  sales  of  stock 
are  confined  to  purchasers  who  know  what  rate  they  will  pay  on 
the  dividends  received.  We  know  in  fact  that  the  statutory  rates 
are  subject  to  the  whimsicalities  of  politics  and  that  the  taxable 
income  of  an  individual  varies  from  year  to  year.  All  this  un- 
certainty makes  certain  the  want  of  that  endiiring  inelasticity 
which  is  essential  to  the  validity  of  Mr.  Justice  Pitney's  presump- 
tion that  the  prospect  of  a  dividend  is  "discounted"  by  the  pros- 
pect of  an  income  tax  to  be  paid  thereon.    Necessarily  his  bread 
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of  consolation  is  a  stone  to  those  whose  dividends  come  from  stock 
acquired  prior  to  that  assured  prospect  of  a  tax  which  he  takes 
for  granted  as  one  of  the  justifications  for  defeating  the  hope  that 
the  tax  might  be  escaped. 

This  economic  speculation  has  already  lured  me  beyond  my 
depth,  but  an  additional  element  tempts  me  still  further.  When 
the  prior  holder  of  stock  sells  at  a  price  greater  than  what  he  paid 
to  acquire  it,  he  is  subjected  to  an  income  tax  on  the  resulting 
profit.  If  the  prospect  of  a  tax  on  a  threatened  dividend  influences 
possible  purchasers  to  offer  less  for  the  stock  than  they  otherwise 
would,  the  prospect  of  a  tax  on  the  profit  from  the  sale  of  the  stock 
must  influence  present  owners  to  hold  their  stock  at  a  higher  price 
than  they  would  otherwise  demand.  If  one  tax  pulls  the  price 
down,  the  other  pushes  it  up.2»    If  the  deterrent  effect  of  taxation 

**  To  illustrate.  Suppose  no  income  tax  to  be  reckoned  with  and  one  who  buys 
stock  for  $100  sells  it  for  $500,  making  a  profit  of  $400.  The  purchaser  then  receives 
a  dividend  of  $400  and  his  stock  falls  in  value  to  $100.  The  dividend  brings  him  no 
profit.  Now  suppose  that  the  prospective  seller  and  buyer  are  each  subject  to  sur- 
taxes of  50%  but  that  the  sale  was  made  and  the  dividend  paid  without  taking 
the  taxes  into  account.  The  seller  yields  to  the  government  $200  of  his  profit  and  the 
buyer  yields  $200  of  his  capital.  After  this  experience  they  begin  to  bargain  for  the 
sale  and  purchase  of  other  stock  which  has  also  risen  from  100  to  500  since  the  present 
holder  acquired  it.  Suppose  that  assured  dividends  make  the  stock  worth  $500  to 
the  holder  provided  the  corporate  surplus  is  prevented  from  disgorging  a  dividend. 
In  anticipation  of  a  dividend,  however,  a  purchaser  will  pay  only  $300  to  acquire 
the  stock  since  the  dividend  will  cost  him  $200  in  taxes.  The  owner,  however,  will 
not  sell  for  $300.  True,  a  dividend  of  I400  will  cost  him  $200  in  taxes  and  reduce 
his  capital  to  $300.  But  if  he  sells  for  $300,  he  realizes  a  profit  of  $200  and  pays  a 
tax  of  $100.  Thus  there  would  remain  of  his  investment  only  $200,  which  is  $100 
less  than  what  he  would  have  if  he  retained  his  stock  and  pays  a  tax  on  his  dividend. 
Thus  on  our  assumptions  of  perfect  knowledge  and  perfect  calculation  on  the  part 
of  possible  sellers  and  buyers  certain  to  pay  a  fifty  per  cent  tax  on  their  realized 
income,  there  would  be  an  impasse.  In  fact,  of  course,  present  holders  and  possible 
purchasers  would  pay  varying  rates  of  income  tax.  The  poor  could  afford  to  take 
less  for  their  stock  and  to  pay  more  to  acquire  it  than  could  the  rich.  Now  and  then 
an  equiUbriiun  would  be  discovered  so  that  the  prospect  of  the  taxes  on  profit  from 
sale  and  from  dividends  might  come  near  enough  being  "discounted"  to  overlook 
slight  discrepancies.  While  the  poor  we  have  always  with  us  and  in  great  abundance, 
it  may  be  doubted  whether  they  have  enough  stock  to  sell  or  enough  means  to  buy 
stock  so  that  this  imaginary  equilibrium  would  amount  to  much  in  practice.  The 
assumption  that  present  stockholders  are  always  free  to  choose  between  retaining 
their  stock  or  selling  it  frequently  does  not  fit  the  facts.  When  their  stock  is  pledged 
some  one  else  decides  whether  it  shall  be  sold  and  the  price  may  be  appreciably  less 
than  what  an  untrammeled  owner  would  demand.  To  the  extent  that  in  fact  stock 
will  be  sold  for  whatever  it  will  bring,  the  prospect  of  a  tax  on  a  dividend  may  come 
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were  allowed  to  get  in  its  perfect  work,  it  might  well  deter  both 
sales  and  extraordinary  dividends.  The  influence  of  a  single  tax 
on  the  realization  of  an  actual  gain  is  inevitable  unless  genuine 
income  is  to  be  exempted.  For  a  second  tax  on  a  subsequent  trans- 
fer of  the  same  gain  there  is  less  to  be  said.  If  those  in  the  market 
and  those  in  the  seats  of  corporate  power  know  that  stock  in  a  cor- 
poration with  an  accumulated  surplus  will  be  held  at  a  higher  price 
than  its  earning  power  alone  would  command  and  that  those  who 
pay  this  price  must  face  the  possibility  of  a  tax  on  the  transfer  of 
this  surplus  by  an  extraordinary  dividend,  the  golden  eggs  from 
the  corporate  goose  will  become  smaller  and  fewer.  By  abstract- 
ing the  deterrent  effect  of  taxation  from  other  factors  in  the  situa- 
tion, we  see  that  in  the  abstract  few  sales  would  be  made.  That 
sales  and  extraordinary  dividends  continue  to  occur  must  be  due 
to  these  other  factors  which  frustrate  the  speculative  niceties  of 
the  presmned  incidence  of  taxation.  These  niceties  doubtless  put 
salt  on  the  tail  of  the  trend  of  what  will  happen  in  the  long  run, 
but  they  fall  far  short  of  an  accurate  accoimt  of  the  past  transac- 
tions involved  in  the  cases  that  come  before  the  courts. 

We  must  therefore  reject  Mr.  Justice  Pitney's  consolation  that 
the  prospect  of  a  tax  on  a  dividend  being  a  tax  on  capital  is  only 
"apparent."  There  must  be  instances  in  which  a  dividend  brings 
to  its  recipient  something  more  than  a  gain  to  the  capital  invested 
in  the  stock.  When  this  happens,  rates  based  on  conceptions  of 
what  it  is  expedient  to  extract  from  gains  are  applied  to  transfers 
of  capital.  The  severity  of  this  is  apparent.  In  the  case  of  a  stock 
normally  selling  at  par  and  paying  six  per  cent  dividends,  a  tax 
of  two  per  cent  on  the  capital  takes  as  much  from  the  taxpayer 
as  a  tax  of  thirty-three  and  one-third  per  cent  on  the  income.  In 
applying  to  transfers  of  capital  income  tax  rates  fixed  on  the  general 
imderstanding  that  they  take  toll  only  from  gains  from  capital, 
we  get  a  burden  on  capital  many  times  as  great  as  that  which 

dose  to  bdng  discounted.  This,  however,  does  not  annihilate  the  hardship  of  treating 
dividends  as  income  beyond  the  extent  of  the  gain  which  they  bring  to  the  recipient. 
It  merely  shifts  the  burden.  The  seQer  not  only  pays  a  tax  on  the  profit  actually 
realized  but  is  deprived  of  additional  profit  that  he  would  have  commanded  but  for 
the  purchaser's  prospect  of  a  tax  on  a  return  to  him  of  part  of  his  capital  Quare, 
whether  these  double  taxes,  one  of  which  is  not  confined  to  gains  and  profits,  may 
not  cost  taxpayers  more  than  they  yield  the  government  in  cases  where  an  owner  of 
stock  is  forced  to  seQ  it  for  what  he  can  get. 
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the  government  professes  or  in  general  attempts  to  impose.  The 
truth  and  substance  of  such  a  result  will  appear  more  readily  if 
we  assume  that  an  owner  of  property  worth  $200,000  transfers 
the  title  to  a  trustee  and  a  year  later  receives  back  from  him  the 
title  to  one-half  of  it.  This  re-transfer  would  not  be  thought  of 
by  any  one  as  an  income-producing  transaction.  It  would  not 
give  rise  to  an  income  tax.  If,  however,  this  $200,000  worth  of 
property  is  exchanged  for  corporate  stock  with  a  par  value  of  100, 
and  a  year  later  the  corporation  transfers  one-half  of  its  assets  to 
its  stockholders,  a  foolish  virgin  who  chose  to  participate  in  this 
second  enterprise  rather  than  in  the  first  may  under  existing  federal 
law  pay  $65,000  to  the  government  while  her  wiser  sister  would 
pay  nothing. 

Here  is  food  for  thought  for  those  who  cherish  the  fancy  that 
a  corporation  is  a  person  entirely  distinct  from  those  fleshly  crea- 
tures who  are  its  stockholders.  Mr.  Justice  Pitney  seems  to  credit 
the  notion  when  he  says  in  Lynch  v.  Hornby  ^  that  "  the  stock- 
holder is,  in  the  ordinary  case,  a  different  entity  from  the  corpora- 
tion, and  Congress  was  at  liberty  to  treat  the  dividends  as  coming 
to  him  ab  extra,  and  as  constituting  a  part  of  his  income  when  they 
came  to  hand."  ^  He  applies  it  when  he  concludes  in  United  States 
V.  PheUis  ^*  that  "in  short,  the  question  whether  a  dividend  made 
out  of  company  profits  constitutes  income  of  the  stockholder  is 
not  affected  by  antecedent  transfers  of  the  stock  from  hand  to 
hand."  ^^  Perhaps  the  notion  is  useful  and  perhaps  the  applica- 
tion of  it  to  the  income  tax  on  dividends  is  necessary.  I  am  told 
that  advisers  of  the  Treasury  sought  to  find  some  way  by  which  re- 
cipients of  extraordinary  dividends  might  be  taxed  on  no  more  than 
the  gains  which  the  dividends  bring  to  them,  and  that  they  gave 
it  up  in  despair  because  of  the  practical  difficidties  involved  in  the 
computation.  The  same  difficulties  would  seem  to  be  presented 
when  a  recipient  of  a  stock  dividend  later  sells  the  stock  thus 
received.^*  Some  of  them,  at  least,  appear  when  there  is  a  sale 
of  a  portion  of  stock  bought  at  different  times  at  varying  prices.^* 
One  can  appreciate,  however,  that  these  imavoidable  difficulties 

•*  Note  7,  supra.  •»  247  U»  S.  339,  344  (1918)- 

"  Note  16,  supra.  "  4a  Sup.  Ct.  63,  66  (1921). 

**  See  MoNTGOMBKT,  Imcomb  Tax  Psocxdusx,  2920,  pp.  490-492. 
••  Ihid.f  pp.  364-365. 
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may  be  so  burdensome  that  officials  will  be  reluctant  to  add  to 

• 

them  when  the  Supreme  Court  does  not  insist  upon  it.  There 
may  be  satisfactory  reasons  why  the  court  should  refrain  from 
insisting  upon  it.  These  reasons  may  be  based  on  the  truth  and 
substance  underlying  the  conduct  of  coiporate  business  and  the 
transfers  of  corporate  stock.  Practical  convenience  may  require 
that  the  kaleidoscopic  shuffling  of  stockholders  be  disregarded,  not- 
withstanding the  occasional  hardship  that  may  be  involved.  There 
still  remains,  however,  the  anomaly  of  income  without  gain  or 
profit  as  evidence  of  the  magic  that  incorporation  may  work.  To 
this  may  be  added  the  sleight  of  hand  by  which  a  corporate  re- 
organization puts  stock  into  a  hat  and  pulls  out  other  stock  so 
different  that  the  Supreme  Court  cannot  see  the  identity. 

n 

If  no  dividend  were  regarded  as  income  beyond  the  extent  to 
which  it  brings  a  gain  to  the  recipient,  the  distinctions  between 
dividends  that  are  realizations  of  income  and  those  that  are  not 
would  be  a  matter  of  minor  concern.  Nothing  in  the  nature  of 
things  makes  separation  from  capital  one  of  the  requisites  of  income 
from  capital.  From  a  practical  common-sense  point  of  view  there 
is  something  strange  in  the  idea  that  a  man  may  indefinitely  grow 
richer  without  ever  being  subject  to  an  income  tax.  Idle  land  may 
increase  in  value  $10,000  a  year  because  of  realizable  though  un- 
realized increase  in  rent-producing  capacity,  yet  under  the  real- 
ization requisite  this  land  produces  no  income  until  it  is  sold.  Then 
all  the  long-accruing  gain  becomes  income  for  the  year  in  which  it 
is  realized  by  sale  and  is  subject  to  the  same  high  surtax  rates  that 
would  be  applied  to  the  same  amount  of  annually  recurring  rent. 
The  insistence  that  there  is  no  income  from  capital  prior  to  separa- 
tion from  capital  may  in  practice  work  as  much  hardship  on  tax- 
payers as  it  prevents.  Professor  Haig  has  argued  strongly  for 
a  broader  conception  of  income  which  relaxes  the  test  of  realiza- 
tion or  separation.'^  Mr.  Eustace  Seligman  has  pointed  out  the 
difficulties  which  the  requirement  of  realization  introduces.'^   Both 

*^  "The  Concq>t  of  Income  —  Economic  and  Legal  Aspects/'  in  Thx  Fbdbial 
Income  Tax  (Columbia  University  Press,  1931),  pp.  1-28. 

^  In  "Implications  and  Effects  of  the  Stock  Dividend  Decision/'  21  Colvmbu 
L.  Rev.  313-333.    In  so  far  as  the  difficulties  suggested  by  Mr.  Seligman  are  piedi* 
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writers  recognize  that  wisdom  and  justice  may  dictate  that  income 
taxes  on  various  kinds  of  gains  should  be  postponed  imtil  those 
gains  are  realized.  Their  objections  are  to  the  judicial  insistence 
that  prior  to  realization  there  is  no  income  within  the  meaning  of 
that  term  in  the  Sixteenth  Amendment.  But  the  Supreme  Court 
has  willed  and  disposed  of  the  constitutional  issue.  Gain  is  not 
income  in  the  constitutional  sense  until  it  is  ''derived"  or  "drawn 
from"  that  in  which  it  has  been  inhering.  The  Shck  Dividend  De- 
cision has  been  discussed  so  fully  '^  that  further  comment  would  be 
superfluous.  It  is  sufficient  here  to  accept  its  conclusion  as  a  datum 
and  to  proceed  to  consider  the  extent  to  which  the  applications  of 
the  test  of  realization  are  the  product  of  truth  and  substance  and 
the  extent  to  which  they  are  the  product  of  form. 

cated  on  the  assumption  that  the  court  holds  that  in  order  to  have  income,  gain  must 
result  from  the  act  of  converting  part  or  all  of  the  principal,  the  difficulties  vanish 
with  the  rejection  of  the  unwarranted  assiunption.  Other  dangers  foreseen  by  Mr. 
Seligman  are  also  unreal.  He  suggests  that  the  separation  test  precludes  the  im- 
position of  an  income  tax  on  the  recipient  of  gifts  or  inheritances  or  on  profit  realized 
by  the  sale  of  assets  so  received.  Clearly  any  gift  comes  to  a  donee  ab  extra  in  a 
much  truer  sense  than  a  cash  dividend  comes  to  a  stockholder,  as  in  Lynch  v.  Hornby, 
note  10,  supra.  A  gift  is  neither  the  product  of  nor  new  evidence  of  a  previously 
existing  interest,  as  is  a  stock  dividend.  If  the  gift  is  not  treated  as  income  when 
received,  the  proceeds  from  its  later  sale  may  be  treated  as  income  imder  the  decisions 
that  a  sale  jrieids  income  to  the  extent  that  the  price  received  exceeds  the  original 
cost  to  the  seller.  If  the  entire  proceeds  of  the  sale  of  property  received  by  gift  may 
be  taxed  as  income,  a  fortiori  the  government  may  treat  as  income  such  part  of  the 
price  as  exceeds  the  value  of  the  property  when  transferred  by  gift  or  such  part  as 
exceeds  the  original  cost  to  the  donor.  The  question  whether  the  rental  value  of  a 
house  occupied  by  its  owner  may  be  taxed  as  income  is  more  doubtful,  but  the  Stock 
Dividend  Decision  is  certainly  not  controlling  against  holding  that  use  and  occupancy 
is  the  equivalent  of  rent,  as  occupancy  afforded  by  an  employer  is  the  equivalent  of 
salary.  Mr.  Seligman  is  soimd  in  his  analysis  that  the  separation  test  of  the  Stock 
Dividend  Decision  precludes  the  imposition  of  an  income  tax  on  dividends  in  pre- 
ferred stock  or  in  bonds  of  the  declaring  corporation  or  on  the  receipt  of  the  right 
to  subscribe  for  new  shares  and  that  it  limits  an  income  tax  on  the  sale  of  such  rights 
to  the  gain  arising  out  of  the  entire  transaction  from  the  time  of  the  purchase  of 
the  shares  from  which  the  rights  issued. 

a  In  addition  to  discussions  dted  elsewhere  in  this  article  see  Charles  E.  Clark, 
"  Eisner  v.  Macomber  and  Some  Income  Tax  Problems,"  29  Yale  L.  J.  735;  Fred  R. 
Fairchild,  "The  Stock  Dividend  Decision,"  5  Bulletin  of  the  National  Tax 
Association,  208;  Thomas  Reed  Powell, ''  The  Judicial  Debate  on  the  Taxability 
of  Stock  Dividends  as  Income,"  5  Bxtlletin  of  the  National  Tax  Association, 
247;  and  "Stock  Dividends,  Direct  Taxes,  and  the  Sixteenth  Amendment,"  20. 
Columbia  L.  Rev.  536;  A.  M.  Sakolski,  "Accounting  Features  of  the  Stock  Dividend 
Decision,"  5  Bulletin  of  the  National  Tax  Association,  212;  Edward  H.  Warren, 
"  Taxability  of  Stock  Dividends  as  Income,"  33  Haev.  L.  Rev.  885;  and  editorial 
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In  his  dissent  in  Eisner  v.  Macomber^  Mr.  Justice  Brandeis 
adduces  the  substantial  similarity  between  two  ways  of  cutting 
corporate  melons  without  decreasing  the  assets  of  the  corpora- 
tion. One  is  a  cash  dividend  coupled  with  a  preferential  right  to 
subscribe  for  new  shares.  The  cash  dividend  is  held  taxable  income, 
and  the  fact  that  the  cash  is  used  to  buy  new  shares  is  not  material. 
The  other  method  combines  these  two  transactions.  The  corpora- 
tion keeps  its  assets  instead  of  paying  them  out  and  getting  them 
back  again,  but  it  gives  to  its  stockholders  additional  stock  to  repre- 
sent the  former  corporate  surplus  now  transferred  to  capital.  The 
stockholder  who  receives  a  stock  dividend  is  in  the  same  situation 
as  one  who  uses  a  cash  dividend  to  buy  new  shares.  In  all  sub- 
stance, therefore,  urges  Mr.  Justice  Brandeis,  since  the  latter  has 
received  income,  the  former  has  also.  It  cannot  matter,  he  adds, 
that  the  dividend  is  in  stock  and  not  in  cash,  since  it  is  already 
established  that  income  is  derived  by  a  dividend  paid  by  one  cor- 
poration in  the  stock  of  another.  On  the  other  hand,  Mr.  Justice 
Pitney  for  the  majority  adduces  the  substantial  similarity  between 
the  state  of  the  recipient  of  a  stock  dividend  and  that  of  the  recipi- 
ent of  no  dividend.  Neither  receives  assets  from  the  corporation. 
The  interest  of  each  is  still  represented  by  stock  in  the  corporation. 
One  receives  an  addition  to  the  number  of  his  shares  and  the  other 
does  not,  but  the  value  of  the  new  shares  lessens  pro  tanto  the  value 
of  the  old.  Stock  dividends  necessitate  an  increase  in  the  ntunber 
of  outstanding  shares  of  the  corix)ration  so  that  the  fractional  in- 
terest of  the  stockholder  remains  the  same  Whether  he  gets  a  stock 
dividend  or  no  dividend.  If,  therefore,  one  who  gets  no  dividend 
receives  no  income,  one  who  gets  a  stock  dividend  receives  no  in- 
come. Mr.  Justice  Pitney's  substantial  similarity  is  as  substantial 
as  Mr.  Justice  Brandeis's  substantial  similarity.  When  they  lead  to 
opposite  results,  we  are  inclined  to  suspect  some  intrusion  of  fonn 
as  a  criterion  of  income  or  no  income. 

This  inclination  is  even  more  pressing  when  we  come  to  the  cases 
in  which  corporations  have  paid  dividends  in  the  stock  of  other 
corporations  or  in  which  corporations]  have  rearranged  their  finan- 
cial relations  with  other  corporations.    The  two  classes  of  cases 

notes  in  z8  Mich.  L.  Rev.  689,  4  MmN.  L.  Rev.  462,  68  U.  ov  Penn.  L.  Rev.  394* 
6  ViRcnoA  L.  Reg.  (n.  s.)  aao,  and  39  Yale  L.  J.  812. 
»  252  U.  S.  189  (1920). 
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present  somewhat  different  problems,  but  the  problems  and  their 
solution  invite  comparison.  The  first  group  of  cases  involves  three 
parties;  the  second,  only  two.  Both  groups  present  the  issue 
whether  the  relations  between  two  corporations  are  such  that  they 
should  be  regarded  as  in  substance  identical.  The  issue  in  the 
second  group  of  cases  arose  under  the  Act  of  1913  by  which  inter- 
corporate dividends  were  taxed  as  income  of  the  receiving  corpora- 
tion. The  taxation  of  such  dividends  was  sustained  in  Brushaber 
V.  Union  Pacific  R.  Co.^  as  against  the  objection  that  it  discrimi- 
nated against  corporations  in  favor  of  individuals  when  the  latter 
did  not  have  to  include  dividends  in  the  assessment  of  the  normal 
tax.  No  objection  seems  to  have  been  made  on  the  ground  that 
the  burden  of  all  the  taxes  is  borne  by  the  stockholders  of  the  corpo- 
ration having  the  last  place  in  the  receiving  line  and  that  it  is 
artificial  in  the  extreme  to  treat  every  intercorix)rate  payment  as 
a  distinct  taxable  gain.  Congress,  however,  has  recognized  the 
force  of  this  objection,  and  corporations  are  not  now  taxed  on 
dividends  received  by  them.** 

When  corporations  were  taxable  on  dividends,  two  corporations 
convinced  the  Supreme  Court  that  what  was  in  form  a  dividend 
was  not  one  in  substance  and  was  therefore  not  within  the  intent 
of  the  term  as  used  by  Congress.  In  Southern  Pacific  Co.  v.  Lowe^ 
the  plaintiff  corporation  owned  all  the  stock  of  the  Central  Pacific 
Railway  Company  and  was  the  lessee  and  operator  of  all  its  prop- 
erty. The  Central  Pacific  kept  no  bank  account  and  all  its  funds 
were  in  possession  of  the  Southern  Pacific.  Prior  to  1913  the 
Central  Pacific  showed  upon  its  books  a  surplus  consisting  chiefly 
of  sums  due  from  the  Southern  Pacific  under  the  terms  of  the  lease. 
In  1914  by  bookkeeping  entries  the  Southern  Pacific  acknowledged 
a  dividend  from  the  Central  Pacific  and  the  Central  Pacific  ac- 
knowledged payment  by  the  Southern  Pacific  of  its  indebtedness. 
These  bookkeeping  entries  were  all  that  took  place.  The  court 
held  that  the  dividend  was  an  appearance  and  not  an  actuality 
and  that  no  taxable  income  was  received  thereby.  The  situation 
in  Gulf  Oil  Corporation  v.  Lewdlyn^''  was  substantially  similar 
except  that  the  stockholding  corporation  did  not  manage  the  busi- 

**  240  U.  S.  I  (1916). 

**  See  section  234  (a)  (6)  of  the  Acts  of  19x8  and  of  1921. 

"  247  U.  S.  330  (1918).  ^  248  U.  S.  71  (1918). 
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ness  or  have  possession  of  the  property  of  its  subsidiaries.  The 
dividend  here  took  place  only  through  bookkeeping  entries.  The 
parent  corporation  had  allowed  its  subsidiaries  to  keep  thdr  earn- 
ings and  thereby  to  accumulate  a  surplus.  Part  of  this  surplus 
was  embodied  in  debts  due  from  some  subsidiaries  to  others.  The 
so-called  dividend  was  a  transfer  of  these  debts  by  the  creditor 
subsidiaries  to  the  parent  corix)ration.  This  too  was  held  to  be 
mere  bookkeeping  and  not  a  realization  of  income. 

Turning  to  the  reasoning  of  the  opinions  we  may  dismiss  the 
reliance  in  the  SoiUhem  Pacific  case  on  the  fact  that  the  parent 
had  all  the  assets  and  managed  all  the  business  of  its  child,  since 
the  absence  of  such  elements  in  the  Gulf  Oil  case  was  dismissed  as 
immaterial.  We  should  too,  it  would  seem,  dismiss  the  fact  that 
the  gain  of  the  subsidiaries  accrued  prior  to  the  effective  date  of 
the  Sixteenth  Amendment,  since  genuine  dividends  paid  to  stock- 
holders after  the  Amendment  may  be  taxable  income  even  though 
they  are  the  fruit  of  corporate  gains  accrued  prior  to  the  Amend- 
ment.'® Yet  Mr.  Justice  Pitney  in  the  SatUhem  Pacific  case  lays 
stress  on  what  he  calls  the  evident  purpose  of  Congress  ''  to  refrain 
from  taxing  income  that  accrued  prior  to  March  i,  i9i3."'*  There 
is  room  for  dispute  as  to  what  he  means  by  this.  Since  gains  and 
profits  are  not  income  until  received  or  realized,  it  is  confusing  to 
speak  of  ''income  accrued."  If  it  means  gain  accrued  but  not  real- 
.ized,  it  is  incorrect  to  call  it  income.  If  it  means  ''income  re- 
ceived," it  is  safer  to  say  "income  received."  Though  Mr.  Justice 
Pitney  leaves  us  somewhat  uncertain  as  to  just  what  he  has  in 
mind,  the  probability  is  that  he  means  that  the  profits  of  the  Central 
Pacific  were  in  substance  income  received  by  the  Southern  Pacific 
when  received  by  the  Central  Pacific.**^    If  this  is  the  Supreme 

*'  Lynch  «.  Hornby  and  Peabody  «.  Eisner,  note  4,  supra, 

»•  247  U.  S.  330,  334-335.   Later  at  page  337  it  is  said: 

''  We  base  our  conclusion  in  the  present  case  \xpon  the  view  that  it  was  the  purpose 
and  intent  of  Congress,  while  taxing  'the  entire  net  income  arising  or  accruing  from 
all  sources'  during  each  year  commencing  with  the  first  day  of  March,  19x3,  to  refrain 
from  taxing  that  which,  in  mere  form  only,  bore  the  appearance  of  income  accruing 
after  that  date,  while  in  truth  and  in  substance  it  accrued  before  ..." 

^  "That  the  dividends  in  question  were  paid  out  of  a  surplus  that  accrued  to 
the  Central  Pacific  prior  to  January  z,  1913,  u  undisputed;  and  we  deem  it  to  be 
equally  dear  that  this  surplus  accrued  to  the  Southern  Pacific  Company  prior  to  that 
date,  in  every  substantial  sense  pertinent  to  the  present  inquiry,  and  hence  under* 
went  nothing  more  than  a  change  of  form  when  the  dividends  were  declared. "   (347 
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Court's  idea,  it  follows  that  whenever  two  corporations  are  in  sub- 
stance identical,  no  transfer  from  one  to  the  other  can  be  income. 
Mr.  Justice  Pitney  lends  countenance  to  this  inference,^  but  at 
the  same  time  he  warns  us  against  it  by  saying  that  ''the  case 
turns  on  its  very  pecxiliar  facts."  ^  This  warning  leaves  it  open 
to  the  court  to  say  that  the  case  stands  on  a  combination  of  the 
peculiar  character  of  the  dividend  transaction  and  the  peculiar 
interrelation  of  the  corporations  and  not  on  the  latter  alone. 

This  opportimity  is  not  foreclosed  by  anything  in  Mr.  Justice 
Holmes's  opinion  in  the  Gidf  Oil  case.  There  is  reference  to  the 
fact  that  the  debts  transferred  from  the  subsidiaries  to  the  hold- 
ing company  were  "all  enterprise  debts  due  to  members,"  ^  and 
this  is  one  of  the  circumstances  which  are  said  to  ''unite  to  convince 
us  that  the  transaction  should  be  regarded  as  bookkeeping  rather 
than  as  'dividends  declared  and  paid  in  the  ordinary  course  by 
a  corporation.'  "  ^  Here,  as  in  the  Sauihem  Pacific  case,  no  checks 
were  drawn.  Entries  on  the  books  were  all  that  was  necessary  to 
make  the  titular  transfer.  Thus  neither  case  nor  both  combined 
can  be  said  securely  to  establish  that  the  complete  identity  of  two 
corporations  through  ownership  and  management  of  one  by  the 
other  prevents  actual  transfers  from  being  taxable  dividends.  Nor 
do  they  establish  that  two  corix)rations  will  be  regarded  as  identical 
merely  because  one  is  completely  owned  by  the  other.  The  South- 
em  Pacific  Company  ran  the  business  of  the  Central  Pacific,  and 
the  companies  involved  in  the  Gulf  Oil  case  "constituted  a  single 
enterprise  carried  on  by  the  petitioner."**   Furthermore,  it  is  to  be 

U.  S.  330, 335-336).  The  surplus  that  accrued  to  the  Central  Pacific  came  from  earn- 
ings duly  received  and  was  therefore  as  to  it  realized  income  in  the  constitutional 
sense.  The  statement  quoted  above  carries  the  thought  that  whatever  happened  to 
the  Central  Padfic  happened  contemporaneously  to  the  Union  Pacific  since  the  two 
were  one  and  the  same. 

^  The  quotation  in  note  39,  su^a,  continues: 

[We  base  our  conclusion  in  the  present  case  upon  the  view  .  .  .  ];  ''and  upon  the 
fact  that  the  Central  Pacific  and  the  Southern  Pacific  were  in  substance  identical 
because  of  the  complete  ownership  and  control  which  the  latter  possessed  over  the 
f onner,  as  stockholder  and  in  other  capacities.  While  the  two  companies  were  sepa- 
rate legal  entities,  yet  in  fact,  and  for  all  practical  purposes,  they  were  merged,  the 
former  being  but  a  part  of  the  latter,  acting  merely  as  its  agent  and  subject  in  aU 
things  to  its  proper  direction  and  control." 

«  247  U.  S.  330,  338.  •  248  U.  S.  71,  72. 

«*  Ibid.  •  Ibid. 
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noted  that  both  cases  rest  solely  on  the  interpretation  of  the 
statute.  They  do  not  hold  that  such  transfers  as  they  involved 
could  not  be  income  under  the  Sixteenth  Amendment.  Sub- 
stance prevailed  over  form  where  form  was  filmy  and  where 
Congress  had  not  explicitly  declared  that  form  should  control, 
but  the  victory  was  only  in  a  minor  skirmish  and  not  in  a  major 
engagement. 

This  brings  us  to  the  second  group  of  cases,  in  which  three  parties 
are  involved.  A  stockholder  receives  from  a  corporation  a  divi- 
dend in  the  stock  of  another  corporation.  In  the  three  cases  to  be 
considered  the  dividend-receiving  stockholder  has  been  an  individ- 
ual and  not  a  corporation.  This  individual  was  but  one  of  many 
stockholders,  so  that  there  was  no  room  for  the  contention  that  he 
was  in  substance  identical  with  the  dividend-paying  corporation. 
Had  the  recipient  of  the  dividend  been  a  corporation  taxable  on 
intercorporate  dividends  under  the  Act  of  1913,  there  might  have 
been  two  alleged  identities  to  take  into  account  and  these  two 
might  have  merged  into  one.  In  addition  to  the  substantial 
identity  of  the  dividend-paying  and  dividend-receiving  corpora- 
tions, as  in  the  Southern  Pacific  case  and  the  Gulf  Oil  case,  there 
might  have  been  alleged  identity  of  the  corporation  paying  the 
dividend  and  the  corporation  in  whose  stock  the  dividend  was  paid 
and  it  might  have  been  urged  that  all  three  corporations  were  in 
substance  one  and  the  same.  Such  triplicate  corporate  imity  will 
not  present  itself  in  disputes  under  the  Sixteenth  Amendment  as 
to  the  taxability  of  dividends  so  long  as  intercorporate  dividends 
continue  to  be  exempt  from  the  federal  income  tax.  It  may  of 
course  intrude  in  complaints  against  state  income  taxes  under 
statutes  which  take  toll  from  intercoriX)rate  dividends.  We  may, 
too,  get  an  alleged  three-headed  calf  as  an  exhibit  for  recognition 
as  a  single  calf  under  the  Sixteenth  Amendment  if  we  have  a  case 
in  which  the  individual  stockholder  controls  and  manages  both  the 
corporation  whose  stock  he  receives  and  the  corporation  from  which 
he  receives  it.  No  such  case  has  yet  appeared.  The  problem  to 
date  is  restricted  to  complaints  that  the  identity  of  the  corpo- 
ration paying  the  dividend  and  the  corporation  in  whose  stock  it 
is  paid  makes  the  dividend  in  substance  one  in  the  stock  of  the 
paying  corporation  and  therefore  not  taxable  income  imder  the 
Stock  Dividend  Decision. 
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This  complaint  was  not  made  in  Peabody  v.  Eisner,^  in  which 
the  Union  Pacific  Raihroad  Company  paid  to  its  stockholders  an 
extraordinary  dividend  in  the  stock  of  the  Baltimore  &  Ohio  Rail- 
road Company.  The  relations  between  the  Union  Pacific  and  the 
Baltimore  &  Ohio  are  not  mentioned.  Apparently  Mr.  Peabody 
contended  that  a  dividend  in  stock  is  a  stock  dividend  whether  the 
stock  be  that  of  the  declaring  corporation  or  of  some  other.  This 
was  curtly  answered  by  saying  that  "the  dividend  of  the  Balti- 
more &  Ohio  shares  was  not  a  stock  dividend  but  a  distribution 
in  specie  of  a  portion  of  the  assets  of  the  Union  Pacific,  and  is  to 
be  governed  for  all  present  puiposes  by  the  same  rule  applicable  to 
the  distribution  of  a  like  value  of  money.  "*^  The  Southern  Pacific 
case,  on  which  the  district  court  had  relied  to  spare  Mr.  Peabody, 
was  distinguished  by  Mr.  Justice  Pitney  on  the  ground  that  it  in- 
volved the  substantial  identity  of  the  payer  and  the  receiver  of  the 
dividend,  whereas  in  the  present  case  the  receiver  was  an  ordinary 
stockholder  whose  right  was  "merely  to  have  the  assets  devoted 
to  the  proper  business  of  the  corporation  and  to  receive  from  the 
current  earnings  or  accumulated  surplus  such  dividends  as  the 
directors  in  their  discretion  may  declare;  and  without  right  or 
power  on  his  part  to  control  that  discretion."  *®  This  of  course 
looks  at  the  stockholders  one  by  one  and  not  collectively,  though 
all  of  them  receive  a  dividend  when  dividends  are  declared  and 
all  of  them  collectively  have  ultimate  power  to  control  the  corpo- 
ration. In  this,  however,  there  is  no  more  lack  of  substance  than 
in  any  case  in  which  a  corporation  and  its  stockholders  are  treated 
as  distinct.  Nevertheless  it  suggests  that  a  keen  scent  for  the 
substantial  might  not  lose  the  trail  across  the  formal  gulf  between 
the  complete  ownership  and  control  of  one  corporation  by  another 
and  the  complete  ownership  and  control  of  the  second  corporation 
by  its  collective  stockholders. 

The  cases  in  which  a  stockholder  adduced  the  substantial  identity 
of  the  corporation  from  which  he  received  a  dividend  and  the  cor- 
poration in  whose  stock  the  dividend  was  paid  were  decided  on 
November  21,  1921.  The  facts  of  United  States  v.  Phellis^^  have 
already  been  stated.    A  New  Jersey  corporation  gave  birth  to 


«  247  V.  s.  347  (1918).  *'  ^w^»  349-350. 

«  Ibid.,  349.  *•  257  V.  S.  — ,  42  Sup.  Ct.  63  (igax). 
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« 

a  Delaware  corporation,  to  which  it  turned  over  its  assets  and  its 
business  and  from  which  it  received  all  the  stock  issued.  The  New 
Jersey  corporation  remained  in  existence  as  an  empty  shell,  retain- 
ing enough  of  the  Delaware  stock  to  maintain  its  original  capital 
imimpaired  and  to  provide  for  its  outstanding  obligations,  and 
turning  the  rest  over  to  its  stockholders  to  the  extent  of  two  shares 
of  Delaware  for  each  share  of  New  Jersey  held  by  them.  In  Rocke- 
feller  v.  United  States  ^^  some  oil  companies  organized  new  corpora- 
tions to  which  they  turned  over  their  pipe  lines.  Some  of  the  stock 
in  the  pipe-line  companies  went  directly  to  the  stockholders  of 
the  oil  companies,  and  some  of  it  went  to  them  through  the  oil 
companies  by  way  of  dividends.  The  two  methods  of  distribution 
were  held  to  be  substantially  similar  ^^  and  the  stock  of  the  newly 
created  pipe-line  companies  thus  received  by  the  stockholders  of 
the  oil  companies  was  held  to  be  income  to  its  full  value  without 
inquiry  into  the  actual  gain  to  the  stockholders  on  their  original 
investment. 

How  Congress  now  analyzes  the  substantial  nature  of  such  cor- 
porate shifts  and  segmentations  is  apparent  from  the  provision  in 
the  Income  Tax  Act  of  1921  as  to  the  swap  of  stock  in  one  corpora- 
tion for  that  in  another  made  from  its  rib  or  taking  its  place.  Form- 
erly such  a  swap  was  treated  as  an  income-producing  transaction 
to  the  extent  that  the  new  stock  brings  to  its  recipient  a  gain  on 
his  capital  investment.  ^^  Later  a  compromise  provision  recog- 
nized the  new  stock  as  in  effect  a  continuation  of  the  old  to  the 
extent  that  the  par  value  of  the  new  does  not  exceed  the  par  value 


w  257  U.  S.  — ,  42  Sup.  Ct.  68  (1921). 

u  «  Under  the  facts  as  redted  we  deem  it  to  be  too  plain  for  dispute  that  in  both 
cases  the  new  pipe-line  company  shares  were  in  substance  and  e£Fect  distributed  by 
the  oil  company  to  its  stockholders;  as  much  so  in  the  case  of  the  Kansas  company, 
where  the  new  stock  went  directly  from  the  pipe-line  company  to  the  stockholders 
of  the  oil  conq)any,  as  in  the  case  of  the  Ohio  company,  where  the  new  stock  went 
from  the  pipe-line  company  to  the  oil  company  and  by  it  was  transferred  to  its  stock- 
holders. Looking  to  the  substance  of  things  the  difference  is  imessentiaL  In  each 
case  the  consideration  moved  from  the  oil  company  in  its  corporate  capacity;  the 
new  company's  stock  issued  in  exchange  for  it  was  distributed  among  the  oil  com- 
pany's stockholders  in  their  individual  capacity,  and  was  a  substantial  fruit  of  their 
ownership  of  stock  in  the  oil  company,  in  effect  a  dividend  out  of  the  accumulated 
surplus."    (42  Sup.  Ct.  68,  69.} 

^  See  Robert  H.  Montgomery,  "Reorganizations  and  the  Qosed  Transactkm," 
in  Tbe  Federal  Income  Tax  (Columbia  University  Press,  192 1),  at  page  126. 
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of  the  old.^  Such  disregard  of  actual  values  yields  absurd  incon- 
gruities. These  are  now  done  away  with  by  Section  202  (c)  (2)  of 
the  Act  of  192 1,  which  declares  that  no  gain  or  loss  shall  be  recog- 
nized when  in  the  reorganization  of  two  or  more  corporations 
a  person  exchanges  his  old  stock  for  new.  Moreover  reorganiza- 
tion is  liberally  defined.^  Thus  henceforth  when  there  is  a  fair 
approach  to  identity  between  the  old  corporation  and  the  new,  the 
exchange  of  the  old  stock  for  the  new  is  not  deemed  a  realization 
of  the  actual  gain  that  has  accrued  to  the  stockholder  since  his 
original  investment.  The  new  statute  extends  no  such  grace  to 
dividends  arising  out  of  corporate  reorganizations.  It  leaves  us 
with  the  absurd  incongruity  of  exempting  exchanges  no  matter 
how  much  the  holdings  of  the  stockholder  have  enhanced  in  value 
since  their  acquisition  and  of  taxing  dividends  even  though  no 
enhancement  has  accrued.'^  The  constitutional  power  to  deal  thus 
rudely  with  reorganization  dividends  is  affirmed  in  the  Phellis  and 
Rockefeller  cases  in  which  the  reorganizations  involved  were  even 
more  formal  than  ones  which  Congress  now  overlooks  in  its  section 
dealing  with  exchanges  of  new  stock  for  old. 

The  decisions  in  these  cases  were  by  votes  of  seven  to  two  and 
six  to  two.  In  the  Rockefeller  case  Mr.  Justice  Clarke  did  not  sit. 
In  both  cases  Justices  McReynolds  and  Van  Devanter  dissented 
and  the  former  filed  a  brief  opinion  in  the  Phellis  case  which 
appears  to  go  on  constitutional  grounds  when  it  says  that  the  prin- 

"  Ibid.,  pp.  126-X31. 

M  «The  word  'reoiganization/  as  used  in  this  paragraph,  includes  a  meiger  or 
consolidation  (including  the  acquisition  by  one  corporation  of  at  least  a  majority 
of  the  voting  stock  and  at  least  a  majority  of  the  total  number  of  shares  of  all  classes 
of  stock  of  another  corporation,  or  of  substantially  all  the  properties  of  another 
corporation),  recapitalization,  or  mere  change  in  identity,  form  or  place  of  organiza- 
tion of  a  corporation  (however  effected);  .  .  • 

M  Not  only  this,  but  it  apparently  seeks  to  prevent  its  kindness  towards  exchanges 
from  being  transferred  to  dividends  by  the  device  of  issuing  stock  dividends  and 
then  exchanging  stock  so  received  for  stock  in  a  new  corporation  bom  of  a  reorganiza- 
tion.  Thus  Section  201  (d)  of  the  Act  of  192 1  declares: 

"A  stock  dividend  shall  not  be  subject  to  tax  but  if  after  the  distribution  of  any 
such  dividend  the  corporation  proceeds  to  cancel  or  redeem  its  stock  at  such  time  and 
in  such  manner  as  to  make  the  distribution  and  cancellation  or  redemption  essentially 
equivalent  to  the  distribution  of  a  taxable  dividend,  the  amoimt  received  in  redemp^ 
tion  or  cancellation  of  the  stock  shall  be  treated  as  a  taxable  dividend  to  the  extent 
of  the  earnings  or  profits  accumulated  by  such  coiporation  after  February  28, 1913. " 
But  for  this  provision,  in  such  situations  as  those  involved  in  the  Phellis  case  and 
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dple  of  Eisner  v.  Macamber^  seems  in  conflict  with  the  decision 
announced.  This  is  preceded  by  quotation  from  the  opinion  of 
the  Court  of  Claims  which  calls  the  transaction  merely  a  financial 
reorganization  and  remarks  that  it  seems  incredible  that  Congress 
intended  to  tax  as  income  a  transaction  that  produced  no  gain  or 
profit.  This  ought  not  to  be  so  incredible  to  any  one  familiar  with 
the  previous  status  of  extraordinary  dividends  in  cash  or  property. 
It  is  high  time  that  judges  and  scholars  all  join  in  singing  a  requi- 
escat  over  the  foolish  idea  that  a  conversion  of  wealth  from  one 
form  to  another  must  be  a  creator  of  gain  in  order  to  yield  income. 
Mr.  Justice  McReynolds  would  have  done  well  to  have  refrained 
from  devoting  a  third  of  his  opinion  to  repetition  of  this  folly  and 
to  have  used  the  space  thus  saved  to  elaborate  his  reliance  on  the 
Stock  Dividend  Decision  and  to  expound  more  fully  his  declared 
assumption  that  ''the  statute  was  not  intended  to  put  an  embargo 
upon  Intimate  reorganizations  when  deemed  essential  for  carry- 
ing on  important  enterprises."  ^^  Congress  has  certainly  shown 
no  inclination  to  refrain  from  taxing  any  and  every  dividend  that 
transfers  corporate  gains  accrued  since  March  i,  1913.  When 
doubt  arose  as  to  whether  it  meant  to  tax  stock  dividends,  it  re- 
moved the  doubt  by  an  explicit  affirmative  declaration.  A  fortiori 
it  must  have  desired  to  tax  dividends  in  the  stock  of  another  cor- 
poration to  the  full  extent  that  the  Supreme  Court  would  permit. 
It  still  fails  to  modify  this  intention  notwithstanding  its  kindlier 

the  Rockefeller  case,  if  the  original  corporations  turn  their  surplus  into  capital  and 
issue  stock  dividends  and  the  stock  thus  received  is  then  surrendered  and  the  stock  in 
the  new  corporations  acquired,  neither  the  stock  dividend  nor  the  subsequent  ex- 
change would  yield  taxable  income.  Possibly  this  provision  might  be  construed 
not  to  apply  to  exchanges  through  reoiganization.  It  may  be  aigued  that  this  method 
of  change  is  not  "  redemption  or  cancellation  "  and  with  still  more  force  it  may  be 
uiged  that  the  word  **  amoimt ''  indicates  that  Congress  had  in  view  a  redemption 
for  cash.  If  such  arguments  should  prevail  it  would  be  because  of  judicial  favor 
toward  the  result  rather  than  because  of  any  literary  compulsion. 

The  constitutionality  of  the  provision  as  applied  to  redemption  for  cash  may  be 
questioned.  If  the  court  thinks  of  the  issue  of  the  stock  dividend  as  a  dead  and 
bmied  transaction  that  cannot  be  disinterred,  it  will  hold  that  the  cash  received 
on  redemption  is  income  only  to  the  extent  that  it  brings  a  profit  on  the  original 
investment  in  the  corporation.  It  may,  however,  liken  the  enterprise  to  that  of  the 
Grand  Old  Duke  of  York  And  hold  that  the  journey  up  the  hill  and  down  again  is  a 
little  frolic  that  may  be  disregarded.  The  decision  in  the  Stock  Dividend  Case  was 
in  terms  confined  to  bona  fide  stock  dividends. 

"  Note  33,  supTA.  "  43  Sup.  Ct.  63, 68. 


INCOME   FROM   CORPORATE   DIVIDENDS  387 

disposition  towards  profit  from  the  exchange  of  stock  in  the  course 
of  a  corporate  reorganization.  There  can  be  no  fair  doubt  that  the 
only  issue  seriously  before  the  court  in  the  Phellis  case  and  the 
Rockefeller  case  was  one  of  constitutional  law  and  not  of  statutory 
construction.  This  issue  was  whether  or  not  the  old  and  the  new 
corporations  were  in  substance  one  and  the  same  so  that  the  receipt 
of  new  stock  for  old  is  no  more  a  realization  of  income  within  the 
requirement  inferred  from  the  Sixteenth  Amendment  than  is  the 
receipt  of  a  dividend  in  the  stock  of  the  declaring  corporation. 

In  meeting  this  issue  Mr.  Justice  Pitney  insists  that  the  old  and 
the  new  corporations  are  substantially  separate  and  distinct.  In 
the  Phellis  case  he  emphasizes  the  fact  that  the  new  corporation 
is  organized  in  another  state  which,  he  says,  necessarily  imports 
a  different  measure  of  responsibility  to  the  public  and  presumably 
different  legal  relations  between  the  stockholders  and  between 
them  and  the  corporation.  He  thinks  it  worth  mentioning  that 
the  new  corporation  has  an  authorized  capital  four  times  that  of 
the  old,  and  he  clinches  the  matter  by  saying  that  the  very  fact 
that  the  assets  were  transferred  from  the  old  corporation  to  the 
new  evidences  the  actual  separateness  of  the  two.  The  identity  of 
stockholders  and  of  officers  in  the  two  companies  is  dismissed  be- 
cause not  certain  to  continue. 

There  is  more  to  the  opinion,  but  when  analyzed  it  is  either 
mere  assertion  of  the  separateness  of  the  two  corporations  or  a  de- 
scription of  the  situation  based  on  the  assmnption  of  such  separate- 
ness. For  example,  it  is  said  to  be  erroneous  to  test  the  question 
whether  income  has  been  derived  by  regarding  alone  the  general 
effect  of  the  reorganization  on  the  aggregate  body  of  stockholders, 
since  the  liability  of  the  individual  stockholder  to  pay  an  income 
tax  depends  on  the  effect  of  the  transaction  on  him  as  an  individual. 
The  effect  on  the  individual  in  the  two  cases  is  said  to  be  that  a 
part  of  the  corporate  surplus  has  become  transferred  from  the 
corporation  to  him  in  such  form  that  he  may  sell  it  and  still  retain 
his  proportionate  share  of  the  old  corporation.  True  enough,  if 
the  old  and  the  new  corporations  are  substantially  distinct;  false, 
under  the  Stock  Dividend  Decision^  if  the  old  and  the  new  are  sub- 
stantially one  and  the  same. 

When  in  the  Rockefeller  case  Mr.  Justice  Pitney  says  that  the 
facts  are  in  all  essentials  indistinguishable  from  those  in  the  Phellis 
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case,  he  silently  eliminates  the  importance  there  attached  to  the 
fact  that  the  two  corporations  were  organized  in  different  states, 
since  the  oil  companies  organized  their  pipe-line  companies  in  the 
same  states  to  which  they  owed  all^iance.  In  this  case  too  the 
opinion  assiunes  the  point  at  issue  when  it  says  that  the  pipe-line 
stock  represents  assets  of  the  oil  companies  capable  of  division 
among  the  stockholders  as  the  assets  themselves  were  not.  If  the 
pipe-line  stock  was  in  reality  the  same  as  newly  created  oil  stock, 
all  that  was  capable  of  division  was  a  new  evidence  of  an  interest 
already  possessed. 

Further  exposition  of  the  opinions  is  imnecessary.  The  results 
speak  for  themselves.  The  issue  was  whether  the  dividend-paying 
corporations  distributed  in  substance  their  own  stock  or  the  stock 
of  a  distinct  corporation.  The  time  of  distribution  was  the  time 
to  detennine  whether  the  two  corporations  were  in  substance 
identical.  At  that  time  two  of  the  old  corporations  owned  all  of 
the  stock  of  two  of  the  new.  The  other  old  corporation  controlled 
the  disposition  of  the  stock  of  the  new.  The  officers  of  one  of  the 
old  corporations  were  the  officers  of  one  of  the  new.  Continuing 
identity  vd  non  of  stockholders  is  beside  the  point.  It  took  the 
distribution  to  create  the  initial  identity.  If  the  distribution  was 
in  substance  in  stock  of  the  declaring  coiporation,  it  was  in  sub- 
stance a  stock  dividend  and  so  not  duly  realized  income.  As  well 
might  it  have  been  said  that  the  Southern  Pacific  and  the  Central 
Padfic  were  not  in  substance  identical  because  the  former  might 
in  the  future  part  with  some  or  all  of  its  stock  in  the  latter.  They 
were  identical  then  and  that  was  enough.  If  it  be  said  that  their 
past  identity  was  material,  it  may  be  said  that  the  pipe-line  com- 
panies came  from  the  womb  of  the  oil  companies  and  that  from  birth 
until  the  time  when  their  status  ceased  to  be  material  they  were 
completely  subject  to  parental  control. 

It  is  worthy  of  note  that  Mr.  Justice  Pitney  makes  no  attempt 
to  distinguish  the  intercoriX)rate  relations  in  these  two  cases  from 
those  in  the  Southern  Pacific  case  and  in  the  Gulf  Oil  case.  He 
refers  to  those  two  cases  as  evidence  of  the  court's  respect  for  sub- 
stance and  disregard  of  form,  but  this  is  all.  The  question  arises: 
Would  the  court  have  held  that  a  dividend  paid  by  the  Southern 
Padfic  in  the  stock  of  the  Central  Pacific  is  a  stock  dividend  rather 
than  a  dividend  in  stock?    One  suspects  not.    Would  it  have  hdd 


INCOME  PROM   CORPORATE   DIVIDENDS  389 

that  a  transfer  from  the  Central  Pacific  to  the  Southern  Pacific  of 
cash  or  of  a  trolley  line  or  of  stock  in  still  a  third  corporation  was 
not  income  to  the  transferee?  Here  one  is  more  doubtful.  Such 
dividends  could  not  be  called  mere  bookkeeping  transactions,  as 
were  those  in  the  actual  case  and  in  the  ddf  Oil  case.  Those  cases 
could  therefore  be  distinguished.  Yet  one  suspects  that  the  court 
might  have  recognized  that  intercorporate  dividends  of  any  kind 
are  poor  things  to  regard  as  income  and  so  have  held  that  any 
transfers  between  corporations  substantially  identical  are  to  be 
treated  as  purely  formal.  The  question  will  not  arise  for  adju- 
dication now  that  Congress  leaves  intercorporate  dividends  alone. 
In  its  wisdom  it  finds  all  such  dividends  purely  formal,  whether 
the  corporations  are  identical  or  not. 

No  one  with  a  spark  of  realism  in  his  soul  can  doubt  that  the 
oil  companies  and  the  pipe-line  companies,  the  New  Jersey  Dupont 
concern  and  the  Delaware  Dupont  concern,  were  in  all  substance 
as  completely  one  and  the  same  as  were  the  Southern  Pacific  and 
the  Central  Pacific,  the  Gidf  Oil  holding  company  and  its  subsidi- 
aries. The  fact  that  Mr.  Justice  Pitney  does  not  venture  on  the 
perilous  task  of  making  any  distinction  is  in  itself  significant.  If 
the  Supreme  Court  were  ever  to  look  through  the  corporate  entity 
to  extend  the  Stock  Dividend  Decision  to  dividends  paid  in  the 
stock  of  a  technically  distinct  corporation,  it  cannot  justify  its 
refusal  to  do  so  in  the  PheUis  case  and  the  Rockefeller  case.  It  cer- 
tainly would  have  held  that  the  corporations  in  question  were 
identical  within  the  prohibitions  of  the  Commodities  Clause  of 
the  Hepburn  Act.^  It  ventured  no  suggestion  as  to  what  was 
lacking  to  complete  their  identity.  One  sundering  element  stressed 
in  one  case  was  missing  in  the  other  and  its  absence  was  passed 
over  in  silence.  The  formal  and  imsubstantial  recital  and  analysis 
in  the  opinions  is  pretty  clear  proof  that  form  alone  was  regarded 
as  sufiSicient  to  ward  off  the  substantial  implications  of  the  Stock 
Dividend  Decision,  It  is  therefore  difficult  to  resist  the  conviction 
that  these  most  recent  interpretations  of  the  Sixteenth  Amend- 
ment mean  that  Congress  may  always  treat  two  corporations  as 
separate  and  distinct  for  the  purpose  of  taxing  as  income  a  divi- 
dend paid  by  one  in  the  stock  of  the  other. 

M  See  United  States  v,  Lehigh  Valley  R.  R.  Co.,  220  U.  S.  357  (191 1). 
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With  such  a  decision  standing  alone  there  need  be  no  quarrel 
except  as  it  adds  to  the  instances  in  which  gains  or  profits  are  not 
requisite  to  income.  It  has  long  been  part  of  our  law  that  the 
courts  will  disregard  the  corporate  entity  only  in  exceptional  cases, 
and  these  chiefly  to  prevent  the  corporate  cloak  from  shielding 
wrong.  It  would  be  going  far,  therefore,  to  declare  that  the  Con- 
stitution requires  Congress  to  disregard  the  corporate  entity  in 
deciding  whether  income  has  been  realized,  when  the  requirement 
of  realization  itself  is  not  specifically  set  forth  in  the  Constitution. 
Stockholders  who  are  taxed  only  on  their  actual  gains  have  little 
ground  of  complaint  against  a  decision  that  a  formal  alteration  of 
the  evidence  of  their  capital  is  a  sufficient  realization  of  that  gain. 
It  may  be  unpleasant  and  even  painful  to  have  to  pay  a  tax  now, 
but  in  the  long  run  it  is  easier  to  bear  progressive  rates  on  gains 
accruing  diuing  brief  periods  than  to  wait  till  the  gains  are  so 
great  that  they  mount  to  the  highest  brackets  of  the  schedule.  The 
hope  that  realization  may  be  postponed  forever  is  certainly  not 
one  to  foster.  If  realization  is  bound  to  come,  it  is  easier  to  have 
it  come  in  driblets.  The  argument  may  not  apply  to  Mr.  Rocke- 
feller with  his  sad  prospiect  of  the  highest  brackets  for  himself  and 
his  heirs  forever,  but  it  holds  good  for  many  of  his  more  fortunate 
fellows.  We  may  then  commend  a  decision  that  dividends  in  stock 
of  other  corporations  are  dividends  in  property  even  though  the 
two  corporations  involved  are  flesh  of  the  same  flesh. 

The  temptation  to  criticize  assails  us  when  this  result  has  to 
be  compared  with  others  and  we  are  asked  to  believe  that  the  dis- 
tinctions are  distinctions  of  substance  and  not  of  form.  The  sub- 
stance, if  substance  it  be,  is  an  arid,  Pickwickian,  legal  sort  of 
substance  and  not  a  conunon-sense,  matter-of-fact,  economic  sort 
of  substance.  The  mjrthical  but  discerning  man  on  the  street  would 
be  hard  put  to  it  to  tell  why  Mr.  Rockefeller's  draught  from  the 
cruse  is  income  when  Mrs.  Macomber's  is  not.  He  would  be 
puzzled  to  know  why  the  Gulf  Oil  Corporation  and  its  satellites 
were  one  and  the  Standard  Oil  Company  and  its  creature  were  two. 
He  might  when  duly  initiated  into  the  mysteries  perceive  the  dis- 
tinctions of  form  which  the  cases  recognize  and  establish;  but  when 
assured  that  they  are  distinctions  in  substance  and  in  truth,  he 
would  ask  Pilate's  question  in  bewilderment  and  despair. 

This  is  not  to  say  that  the  applications  of  the  distinctions  are 
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without  pragmatic  merit.  Take,  first,  the  difference  between  a  div- 
idend paid  by  one  corporation  to  another  and  a  dividend  paid 
to  an  individual  by  the  second  corporation  in  the  stock  of  the  first. 
If,  as  it  seems,  these  two  transactions  will  be  treated  differently 
even  when  the  intercorporate  relations  are  indistinguishable,  there 
is  wisdom  in  finding  the  intercorporate  dividend  mythical  and 
the  dividend  to  an  individual  authentic.  We  may  well  disregard  the 
outpour  from  one  reservoir  to  another  and  still  heed  the  flow  at  the 
faucet.  There  is  something  to  be  said,  too,  for  drawing  the  line 
between  dividends  in  the  stock  of  the  declaring  corporation  and 
those  in  the  stock  of  any  other  however  closely  associated  with  the 
first.  The  requisite  of  realization  is  in  part  wholesome  and  in 
part  noxious.  There  are  so  many  varying  modes  of  altering  the 
embodiment  of  one's  wealth  or  profits  that  applications  of  the 
test  of  realization  are  necessarily  somewhat  arbitrary.  If  some 
favor  the  government  and  others  favor  the  taxpayer,  this  appeals 
to  a  sense  of  fairness  when  the  situation  is  such  that  practical 
considerations  make  it  impossible  to  be  fair  and  without  favor  in 
each  individual  case.  The  distinction  between  some  formal  pay- 
ment from  the  corporate  treasury  and  no  payment  therefrom  is 
at  least  a  workable  one.  Cases  on  opposite  sides  of  the  line  will 
be  alike  in  economic  substance,  but  the  line,  however  formal,  is 
clear  and  straight  so  that  corporate  managers  and  stockholders 
are  advised  of  the  side  on  which  their  acts  will  fall. 

So  our  criticism  is  not  so  much  of  what  the  judges  have  done 
as  of  what  they  have  said  and  left  unsaid  by  way  of  justification. 
The  practical  necessity  of  purely  arbitrary  distinctions  is  too  sel- 
dom explicitly  recognized.  The  practical  wisdom  of  choosing  one 
alternative  rather  than  another  is  too  seldom  expounded.  Consist- 
ency is  professed  when  inconsistency  is  present  and  unavoidable. 
The  situation  often  demands  a  series  of  compromises,  and  compro- 
mise is  based  on  a  balancing  of  opposing,  not  of  concurring,  con- 
siderations. The  law  knows  a  number  of  situations  in  which  one 
suspects  that  courts  seek  to  preserve  a  balance  by  leaning  now  to 
one  side  and  now  to  the  other.  So  it  may  well  be  in  determining 
whether  there  has  been  an  adequate  realization  of  income.  If  the 
taxpayer  is  favored  in  respect  to  one  type  of  dividend,  why  not 
favor  the  government  in  respect  to  another?    Let  one  close  ded- 
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sion  go  in  favor  of  the  home  team  and  the  next  in  favor  of  the 
visitors.  Such  considerations  must  influence  judicial  umpires  as 
they  influence  others,  but  they  introduce  incongruities  which  are 
inconsistent  with  the  conception  of  the  law  as  a  company  of  auto- 
matic universals  that  never  encroach  on  each  other's  preserves. 
Therefore  we  have  sophistical  professions  of  the  absence  of  incon- 
gruity bolstered  up  by  recourse  to  artificiality.  Instead  of  confessing 
that  the  artificialities  are  evoked  to  make  desirable  compromises 
without  explicitly  exposing  the  mythical  assmnption  of  perfect 
symmetry  in  the  law,  the  judges  too  often  exalt  the  artificialities 
as  inherent  substances  that  constrain  them  whether  they  will  or 
not.  Thus  the  substance  of  the  law  sometimes  takes  on  the  attri- 
butes of  the  substance  of  the  schoolmen.  Now  and  then  this  deters 
courts  from  reaching  results  that  they  know  to  be  the  best.  Even 
when  this  is  avoided  the  artificiality  is  not  saved  from  sin.  There 
stiU  remains  the  reproach  if  not  the  contempt  which  the  profane 
feel  toward  an  institution  whose  votaries  can  revel  in  a  realm  of 
make-believe  with  such  seriousness  as  to  invite  the  comment  that 
their  art  is  that  ''of  being  methodically  ignorant  of  what  every  one 
knows  to  be  true." 

Thomas  Reed  Powell. 

Columbia  UNiVERsmr. 
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CRIMINAL    CONSPIRACY^ 

IN  those  fields  of  industrial  controversy  where  passion  runs  high 
and  where  class  conscious  groups  are  arrayed  in  bitter  fight  the 
one  against  the  other,  where  each  side  with  difficulty  is  restrained 
from  open  war  and  induced  to  substitute  therefor  settlement  by 
judicial  action,  the  law  has  a  very  difficult  and  delicate  function 
to  fulfill.  Under  the  terrific  thrust  and  strain  of  some  of  the  most 
tremendous  social  issues  of  the  day,  it  is  of  far  more  than  usual 
importance  that  the  law  applicable  to  labor  controversies  should 
express  principles  of  justice  evident  to  and  accepted  by  the  great 
mass  of  mankind;  above  all  else,  such  law  must  be  thoroughly 
predicable.  Otherwise  class  groups  will  see  in  legal  decisions  only 
the  prejudice  and  bias  of  the  individual  judges;  and  popular  respect 
for  the  law  and  its  administration  by  the  courts  will  wane  to  a 
possible  danger  point. 

A  doctrine  so  vague  in  its  outlines  and  imcertain  in  its  fimda- 
mental  nature  as  criminal  conspiracy  lends  no  strength  or  glory  to 
the  law;  it  is  a  veritable  quicksand  of  shifting  opinion  and  ill-con- 
sidered thought.'  That  this  imcertain  doctrine  should  be  s^zed 
upon,  perhaps  because  of  its  very  vagueness,  as  one  of  the  principal 
legal  weapons  with  which  lawyers  press  their  attack  in  labor  con- 
troversies and  in  which  judges  find  an  easy  and  frequent  support 

^  A  most  admirable  book  dealing  with  the  subject  of  Criminal  Conspiracy  is  that 
of  R.  S.  WsxGHT,  The  Law  of  Csiminal  Conspiracies  (London,  1873).  This  has 
been  much  relied  on  in  the  preparation  of  this  article. 

A  scholarly  account  of  the  early  historical  development  of  Conspiracy  has  just 
been  published  as  one  of  the  Cambridge  Studies  in  English  Legal  History,  by  P.  H. 
WnmEU),  The  History  of  Conspiracy  and  Abuse  of  Legal  Procedure  (192 i), 
reviewed  in  35  Harv.  L.  Rev.  353. 

s  "The  offence  of  conspiracy,"  says  Mr.  Sergeant  Talfourd,  "is  more  difficult  to 
be  ascertained  precisely  than  any  other  for  which  indictment  lies;  and  is,  indeed, 
rather  to  be  considered  as  governed  by  positive  decisions  than  by  any  consistent  and 
intelligible  principles  of  law."  Talfourd's  edition  of  Dickinson's  Quarter  Sessions, 
p.  300  (quoted  by  Wharton  in  3  Criuinal  Law,  6  ed.,  p.  47,  note  (d) ).  "The  law  of 
conspiracy  is  certainly  in  a  very  unsettled  state.  The  decisions  have  gone  on  no  dis- 
tinctive principle;  nor  are  they  always  consistent."  C.  J.  Gibson  in  Mifflin  v.  Com- 
monwealth, 5  Watts  &  S.  (Pa.)  461  (1843). 
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for  their  decisions  is  nothing  short  of  a  misfortune.  It  would  seem, 
therefore,  of  transcendent  importance  that  judges  and  legal  scholars 
should  go  to  the  heart  of  this  matter,  and,  with  eyes  resolutely  fixed 
upon  justice,  should  reach  some  common  and  definite  imderstand- 
ing  of  the  true  nature  and  precise  limits  of  the  elusive  law  of  criminal 
conspiracy. 


The  origin  of  the  crime  of  conspiracy  goes  back  to  the  very  early 
pages  of  the  history  of  our  common  law.  Apparently  it  grew  out 
of  the  effort  of  reformers  to  correct  the  abuses  of  ancient  criminal 
procedure.  During  the  thirteenth  century,  according  to  Bracton,* 
there  were  two  modes  of  commencing  prosecution  for  felonies  — 
the  one,  by  way  of  private  appeal,  generally  involving  trial  by 
battle,  and  the  other  by  way  of  public  inquest  before  what  later 
developed  into  the  grand  jury.  False  appeal  was  in  a  measure 
guarded  against  by  the  personal  liabilities  of  the  appellor;  if  the 
appellor  were  vanquished  in  the  battle  by  which  the  truth  of  the 
accusation  was  tried,  he  was,  in  the  words  of  Bracton,  '^  committed 
to  gaol,  to  be  punished  as  a  calunmiator,  but  he  shall  not  lose  his 
life  nor  a  limb,  althou^  according  to  the  law  he  is  liable  to  re- 
taliation." ^  Furthermore,  the  vanquished  was  liable  to  a  pecu- 
niary penalty.  ''But  upon  the  duel  being  finished  a  penalty  of 
sixty  shillings  shall  be  imposed  upon  the  vanquished  party  as  a 
recreant,  and  besides  he  shall  lose  the  law  of  the  land  (legem  terrae 
amittet)."* 

Nevertheless,  abuses  sprang  up;  children  imder  twelve,  who 
could  not  be  outlawed  and  against  whom  no  damages  could  be 
recovered,  were  sometimes  incited  to  bring  the  appeal.  The  newer 
procedure  of  ''indictment  upon  common  report"  by  a  grand  jury 
lent  itself  to  still  greater  abuse;  one  could  bring  to  the  jury  false 
reports,  and  thus  perhaps  accomplish  the  downfall  of  his  enemy, 

*  Bracton:  De  LsGnius  rr  CoNSTncroDiNiBXTS  Anguas,  f.  143.  Conqiare  Gxan- 
vhib:  De  Legibus,  bk.  14,  ch.  x.  For  the  brief  survey  of  the  criminal  procedure  of 
this  period,  see  z  Stephen,  History  of  Crdonal  Law,  ch.  8;  z  Pike,  History  or 
Crime,  ch.  2. 

^  Bracton,  De  Legibus  et  CoNsincTUDiNiBXTS  Anguae,  f .  137. 

•  Glanville,  De  Legibus,  bk.  2,  ch.  3.    See  also  2  Pollock  &  BIaztlamd,  Bib- 

TORY  OF  THE  ENGLISH  LaW,  457,  538. 
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without  incurring  the  personal  risk  dependent  upon  the  outcome 
of  the  trial  by  battle.  It  soon  became  evident  that  measures  must 
be  taken  to  correct  such  practices.  For  this  purpose  there  was 
passed  in  1285  the  statute  of  13  Edw.  I,  c.  12,  to  the  following 
efiFect: 

"Forasmuch  as  many,  through  Malice  intending  to  grieve  other,  do 
procure  false  Appeals  to  be  made  of  Homicides  and  other  Felonies  by 
Appellors,  having  nothing  wherewith  to  make  Satisfaction  to  the  King 
for  their  false  Appeal,  nor  to  the  Parties  appealed  for  their  Damages; 
it  is  ordained,  That  when  any,  so  appealed  of  Felony  surmised  upon 
him,  doth  acquit  himself  in  the  King's  Court  in  Due  Manner,  either  at 
the  Suit  of  the  Appellor,  or  of  our  Lord  the  King,  the  Justices,  before 
whom  such  Appeal  shall  be  heard  and  determined,  shall  punish  the  Ap- 
pellor by  one  year's  Imprisonment;  and  such  Appellors  shall  neverthe- 
less restore  to  the  Parties  appealed  their  Damages,  according  to  the 
Discretion  of  the  Justices,  having  respect  to  the  Imprisomnent  or  Ar- 
restment that  the  Party  appealed  hath  sustained,  by  reason  of  such 
Appeals,  and  to  the  Infamy  that  they  have  incurred  by  the  Imprison- 
ment or  otherwise:  and  shall  nevertheless  make  a  grievous  Fine  unto  the 
King.  •  •  • 

Other  statutes  were  passed  allowing  recovery  by  writ  out  of 
chancery,*  and  by  inquest  without  writ.^  This  series  of  statutes 
culminated  in  the  famous  Third  Ordinance  of  Conspirators,  33 
Edw.  I,  passed  in  1304,  which  in  certain  respects  summed  up  the 
pre-existing  law  and  gave  a  precise  definition  of  conspiracy: 

*  First  Ordinance  of  Conspirators,  Tomun's  Stat,  at  L.,  20  Edw.  I,  p.  399.  "Our 
Lord  the  King  [by]  Gilbert  de  Roubery^  Clerk  of  his  Council,  hath  commanded  that 
who  ever  will  complain  of  Conspirators,  Inventors  and  Maintainers  of  false  quarrels 
and  their  Abettors  and  Supporters  and  having  Part  therein,  and  Brokers  of  Debates, 
[that  Persons  so  grieved  and  complaining  shall  come  to  the  Chief  Justices  of  our  Lord 
the  King,  and  shall  have  a  Writ  of  them,  under  their  Seals,  to  attach  such  Offenders, 
to  answer  to  the  Parties  grieved  so  complaining  before  the  aforesaid  Justices;  and 
such  shall  be  the  Writ  made  for  them].  .  .  .  And  if  any  be  thereof  convicted  at  the 
Suit  of  such  Complainants,  he  shall  be  imprisoned  till  he  hath  made  Satisfaction  to 
the  Party  grieved,  and  shall  also  pay  a  grievous  Fine  to  the  King." 

'  Second  Ordinance  of  Conspirators,  28  Edw.  I,  c.  10  (1300).  "In  regard  to  Con- 
spirators, false  Informers,  and  evil  Procurers  of  Dozens,  Arises,  Inquests  and  Juries, 
the  King  hath  ordained  Remedy  for  the  Plaintiffs  by  a  Writ  out  of  the  Chuicery. 
And  notwithstanding,  he  wiUeth  that  his  Justices  of  the  one  Bench  and  of  the  other, 
and  Justices  assigned  to  take  Assises,  when  they  come  into  the  Country  to  do  their 
Office,  shall,  upon  every  Plaint  made  unto  them,  award  Inquests  thereupon  without 
Writ,  and  without  Delay,  and  shall  do  Right  unto  the  Plaintiffs." 
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^Conspirators  be  they  that  do  confeder  or  bind  themselves  by  Oath, 
Covenant,  or  other  Alliance,  that  every  of  them  shall  aid  and  support 
the  Enterprise  of  each  other  falsely  and  malidoiisly  to  indite,  or  cause 
to  be  indited  [or  falsely  to  acquit  people]  or  falsely  to  move  or  maintain 
Pleas;  and  also  such  as  cause  Children  within  Age  to  appeal  Men  of 
Felony,  whereby  they  are  imprisoned  and  sore  grieved;  and  such  as  re- 
tain Men  with  their  Liveries  or  Fees  for  to  maintain  their  malicious  En- 
terprises; [and  to  suppress  the  truth]  as  well  the  Takers  as  the  Givers. 
And  Stewards  and  Bailiffs  of  great  Lords,  which,  by  their  Seignory, 
Office,  or  Power,  undertake  to  maintain  or  support  [Quarrels,  Pleas,  or 
Debates]  [for  other  Matters]  than  such  as  touch  the  Estate  of  their 
Lords  or  themselves. 

"  [This  Ordinance  and  final  Definition  of  Conspirators  was  made  and 
finally  accorded  by  the  King  and  his  Council  in  his  Parliament  the  thirty- 
third  Year  of  his  Reign.  .  .  .] " 

Finally,  the  Statute  of  4  Edw.  HI,  c.  11  (1330),  made  conspiracy 
an  offense  open  to  ready  prosecution,  by  providing  that  the  Jus- 
tices of  either  bench  or  of  assize  in  sessions  ''shall  enquire,  hear, 
and  determine,  as  well  at  the  King's  Suit,  as  at  the  Suit  of  the 
Party,"  cases  of  conspiracy  or  maintenance  "as  Justices  in  Eyre 
should  do  if  they  were  in  the  same  coimty." 

Thus,  it  will  be  seen  that  the  offense  of  conspiracy  did  not  origi- 
nate as  a  general  offense  at  common  law,  nor  imder  Noiman  insti- 
tutions, but  in  a  series  of  statutes  dating  from  the  time  of  Edward  I, 
enacted  to  remedy  a  specific  abuse.  The  statutes  themselves  make 
clear  how  narrow  and  restricted  was  the  early  offense  of  conspiracy. 
The  offense  admitted  of  no  broad  common-law  generalizations;  it 
was  limited  to  offenses  against  the  administration  of  justice,  and 
was  strictly  confined  to  the  precise  and  definite  language  of  the 
statutes.  Combinations  only  to  procure  false  indictments  or  to 
bring  false  appeals  or  to  maintain  vexatious  suits  could  constitute 
conspiracies.* 

'  ''The  earliest  meaning  of  conspiracy  was  thus  a  combination  to  carry  on  legal 
proceedings  in  a  vexatious  or  improper  way,  and  the  writ  of  conspiracy,  and  the  power 
given  by  the  Articuli  super  Chartas  to  proceed  without  such  a  writ,  were  the  fore- 
runners of  our  modem  actions  for  malicious  prosecution.  Originally,  therefore,  con- 
spiracy was  rather  a  particular  kind  of  dvil  injury  than  a  substantive  crime,  but  like 
many  other  dvil  injuries  it  was  also  punishable  on  indictment,  at  the  suit  of  the  king, 
and  upon  a  conviction  the  offender  was  liable  to  an  eztremdy  severe  punishment 
which  was  called  'the  villain  judgment.' "    2  Stephen,  Hist,  of  the  Cxm.  Law,  228. 
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We  have  the  record  of  a  case  decided  in  1351  ^  wherein  the  court 
was  called  upon  to  dedde  whether  the  o£fense  of  conspiracy  could 
be  so  broadened  as  to  include  combinations  to  commit  acts  of  a 
generally  illegal  and  oppressive  nature.  Upon  a  presentment  of 
conspiracy  in  the  Eyre  of  Derby  groxmded  upon  allegations  that 
the  defendants  had  imprisoned  and  generally  oppressed  the  people, 
a  judgment  had  been  rendered  against  the  defendants;  and  one  of 
the  defendants  then  sought  to  reverse  the  judgment  of  the  lower 
court.  Justice  Shardelowe,  pressed  to  brand  the  defendant's  con- 
duct as  a  conspiracy,  stoutly  refused ;  and,  in  spite  of  the  arguments 
of  coimsel,  reversed  the  former  decision,  partly  because  no  specific 
year  or  day  or  place  had  been  named  in  the  presentment,  and 
partly  ''because  the  principal  matter  of  the  conspiracy  alleged  is 
not  conspiracy,  but  rather  damage  and  oppression  of  the  people.'' 
Although  between  the  reigns  of  Edward  III  and  Elizabeth  a 
number  of  statutes  were  passed  to  suppress  combinations  for 
various  specific  purposes,  such  as  treasonable  designs,  breaches  of 
the  peace,  raismg  prices,  and  the  like,  yet  prior  to  the  seventeenth 
century  there  seems  to  have  been  no  mention  of  any  combination 
or  confederacy  having  been  held  criminal  xmder  the  common  law  ex- 
cept the  crime  of  conspiracy  as  defined  by  the  Ordinance  of  1305.^® 

According  to  the  older  notions,  the  crime  of  conspiracy  for  pro- 
curing false  indictments  was  not  complete  until  the  person  falsely 
accused  had  been  actually  indicted  and  acquitted. ^^  Nothing  short 
of  an  acquittal  following  an  indictment  would  do.^   This  seems  to 

'  Anon.,  Year  Book,  24  £dw.  m,  f.  75,  pi.  99. 

^^  It  is  to  be  noted,  however,  that  by  the  early  part  of  the  sixteenth  century  the 
courts  had  developed  a  common-law  "Action  upon  the  Case  for  a  Conspiracy"  for 
damages  for  cases  of  procuring  false  indictments  where  the  facts  would  not  strictly 
support  a  case  imder  the  Conspiracy  Writs,  as  for  example,  where  a  single  person  had 
procured  a  false  indictment.  See  Fitzhesbert,  Natuka  Bsevixtm,  114  D.  See  also 
the  case  of  Marsh  v.  Vauhan,  Cro.  Eliz.  701.  In  that  case  two  had  been  indicted  for 
con^iracy,  and  one  was  found  guilty  and  the  other  not.  The  court  thereupon  quashed 
the  indictment;  and  the  opinion  of  the  whole  court  was  "  that  a  writ  of  conspiracy 
lies  not,  nor  is  maintainable  upon  this  verdict.  But  an  action  upon  the  case,  in  nature 
of  a  con^iracy,  might  have  been  brought  in  this  case." 

"  Where  the  conspiracy  was  for  maintenance,  however,  it  had  been  held  as  early 
as  1354  that  the  defendants  might  be  held  to  answer  for  the  conspiracy  each  to  main- 
tain the  other  though  no  suit  had  actually  been  commenced.  See  Anon.,  27  Ass., 
f.  138  b,  pi.  44. 

"  "A  Writ  of  Conspiracy  lieth  where  two,  three  or  more  persons  of  malice  and 
covin  do  conspire  and  devise  to  indict  any  person  falsely,  and  afterwards  he  who  is  so 
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case,  he  silently  eliminates  the  importance  there  attached  to  the 
fact  that  the  two  corporations  were  organized  in  different  states, 
since  the  oil  companies  organized  their  pipe-line  companies  in  the 
same  states  to  which  they  owed  all^iance.  In  this  case  too  the 
opinion  assiunes  the  point  at  issue  when  it  says  that  the  pipe-line 
stock  represents  assets  of  the  oil  companies  capable  of  division 
among  the  stockholders  as  the  assets  themselves  were  not.  If  the 
pipe-line  stock  was  in  reality  the  same  as  newly  created  oil  stock, 
all  that  was  capable  of  division  was  a  new  evidence  of  an  interest 
already  possessed. 

Further  exposition  of  the  opinions  is  unnecessary.  The  results 
speak  for  themselves.  The  issue  was  whether  the  dividend-paying 
corporations  distributed  in  substance  their  own  stock  or  the  stock 
of  a  distinct  corporation.  The  time  of  distribution  was  the  time 
to  determine  whether  the  two  corporations  were  in  substance 
identical.  At  that  time  two  of  the  old  corporations  owned  all  of 
the  stock  of  two  of  the  new.  The  other  old  corporation  controlled 
the  disposition  of  the  stock  of  the  new.  The  officers  of  one  of  the 
old  corporations  were  the  officers  of  one  of  the  new.  Continuing 
identity  vel  non  of  stockholders  is  beside  the  point.  It  took  the 
distribution  to  create  the  initial  identity.  If  the  distribution  was 
in  substance  in  stock  of  the  declaring  corporation,  it  was  in  sub- 
stance a  stock  dividend  and  so  not  duly  realized  income.  As  wdl 
might  it  have  been  said  that  the  Southern  Pacific  and  the  Central 
Pacific  were  not  in  substance  identical  because  the  former  might 
in  the  future  part  with  some  or  all  of  its  stock  in  the  latter.  They 
were  identical  then  and  that  was  enough.  If  it  be  said  that  their 
past  identity  was  material,  it  may  be  said  that  the  pipe-line  com- 
panies came  from  the  womb  of  the  oil  companies  and  that  from  birth 
until  the  time  when  their  status  ceased  to  be  material  they  were 
completely  subject  to  parental  control. 

It  is  worthy  of  note  that  Mr.  Justice  Pitney  makes  no  attempt 
to  distinguish  the  intercorporate  relations  in  these  two  cases  from 
those  in  the  Southern  Pacific  case  and  in  the  Gulf  Oil  case.  He 
refers  to  those  two  cases  as  evidence  of  the  court's  respect  for  sub- 
stance and  disregard  of  form,  but  this  is  all.  The  question  arises: 
Would  the  court  have  held  that  a  dividend  paid  by  the  Southern 
Pacific  in  the  stock  of  the  Central  Pacific  is  a  stock  dividend  rather 
than  a  dividend  in  stock?    One  suspects  not.    Would  it  have  held 
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that  a  transfer  from  the  Central  Pacific  to  the  Southern  Pacific  of 
cash  or  of  a  trolley  line  or  of  stock  in  still  a  third  corporation  was 
not  income  to  the  transferee?  Here  one  is  more  doubtful.  Such 
dividends  coidd  not  be  called  mere  bookkeeping  transactions,  as 
were  those  in  the  actual  case  and  in  the  Gulf  Oil  case.  Those  cases 
could  therefore  be  distinguished.  Yet  one  suspects  that  the  court 
might  have  recognized  that  intercorporate  dividends  of  any  kind 
are  poor  things  to  regard  as  income  and  so  have  held  that  any 
transfers  between  corporations  substantially  identical  are  to  be 
treated  as  purely  formal.  The  question  will  not  arise  for  adju- 
dication now  that  Congress  leaves  intercorporate  dividends  alone. 
In  its  wisdom  it  finds  all  such  dividends  purely  formal,  whether 
the  corporations  are  identical  or  not. 

No  one  with  a  spark  of  realism  in  his  soul  can  doubt  that  the 
oil  companies  and  the  pipe-line  companies,  the  New  Jersey  Dupont 
concern  and  the  Delaware  Dupont  concern,  were  in  all  substance 
as  completely  one  and  the  same  as  were  the  Southern  Pacific  and 
the  Central  Pacific,  the  Gulf  Oil  holding  company  and  its  subsidi- 
aries. The  fact  that  Mr.  Justice  Pitney  does  not  venture  on  the 
perilous  task  of  making  any  distinction  is  in  itself  significant.  If 
the  Supreme  Court  were  ever  to  look  through  the  corporate  entity 
to  extend  the  Stock  Dividend  Decision  to  dividends  paid  in  the 
stock  of  a  technically  distinct  corporation,  it  cannot  justify  its 
refusal  to  do  so  in  the  Phellis  case  and  the  Rockefeller  case.  It  cer- 
tainly would  have  held  that  the  corporations  in  question  were 
identical  within  the  prohibitions  of  the  Commodities  Clause  of 
the  Hepburn  Act.^'  It  ventured  no  suggestion  as  to  what  was 
lacking  to  complete  their  identity.  One  sundering  element  stressed 
in  one  case  was  missing  in  the  other  and  its  absence  was  passed 
over  in  silence.  The  formal  and  imsubstantial  recital  and  analysis 
in  the  opinions  is  pretty  clear  proof  that  form  alone  was  regarded 
as  sufficient  to  ward  ofiF  the  substantial  implications  of  the  Stock 
Dividend  Decision.  It  is  therefore  difficult  to  resist  the  conviction 
that  these  most  recent  interpretations  of  the  Sixteenth  Amend- 
ment mean  that  Congress  may  always  treat  two  corporations  as 
separate  and  distinct  for  the  purpose  of  taxing  as  income  a  divi- 
dend paid  by  one  in  the  stock  of  the  other. 

*•  See  United  States  v.  Lehigh  Valley  R.  R.  Co.,  220  U.  S.  257  (1911). 
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For  instance,  as  Justice  Holmes  has  pointed  out,  the  mere  agree- 
ment to  murder  a  man  fifty  miles  away  could  not  possibly  consti- 
tute an  attempt,  but  might  easily  be  indictable  as  a  conspiracy .^^ 

During  the  seventeenth  century  the  courts  took  a  second  step 
in  extending  and  broadening  the  limits  of  the  crime  of  conspiracy 
of  even  greater  importance  than  the  one  just  described.  Prior  to 
this  century,  the  crime  had  been  confined  very  strictly  to  combina- 
tions to  defeat  the  just  administration  of  the  law,  such  as  the  pro- 
curing of  false  indictments,  embracery,  and  maintenance.  During 
the  seventeenth  century  the  courts  began  to  extend  the  offense 
so  as  to  cover  combinations  to  commit  all  crimes  of  whatsoever 
nature,  misdemeanors  as  well'  as  felonies.^^  This  was  a  bold  ex- 
tension indeed.  It  was  due  in  part  to  the  abolition  of  the  Court  of 
Star  Chamber,  which  cast  upon  the  Court  of  King's  Bench  the 
duty,  hitherto  assumed  by  the  Star  Chamber,  of  dealing  with  mis- 
demeanors; and  the  judges  of  Eang's  Bench,  groping  their  way 
through  unfamiliar  paths,  tried  new  legal  adventures.  Perhaps  it 
was  due  even  more  largely  to  the  character  of  the  period  or  stage 
through  which  the  law  was  passing.  People  had  felt  the  injustice 
of  the  hard,  narrow  formalism,  the  rigidity  and  imjust  technicali- 
ties of  the  "Strict  Law"  period  of  the  fourteenth,  fifteenth,  and 
sixteenth  centuries.  During  the  seventeenth  and  eighteenth  cen- 
turies a  reaction  set  in,  in  favor  of  a  broader,  more  moral  law.  Fine- 
spun intricacies  of  pleading  and  the  technicalities  of  formal  writs 
began  to  give  way  before  questions  of  right  and  wrong.  It  was  a 
period  when  the  courts  were  busy  infusing  morals  into  the  law; 
and  inevitably,  as  part  of  this  process  of  infusion,  there  came  to  be 
a  blurring  of  the  line  of  distinction  between  law  and  morals,  and  a 
consequent  confusion  of  the  two.  In  1616,  in  Bagg^s  Case^  the 
Court  of  King's  Bench  formally  "resolved,  that  to  this  Court  of 
King's  Bench  belongs  authority,  not  only  to  correct  errors  in 
judicial  proceedings,  but  other  errors  and  misdemeanors  extra- 
judicial, tending  to  the  breach  of  peace,  or  oppression  of  the  sub- 
jects, or  to  the  raising  of  faction,  controversy,  debate,  or  to  any 

"  Hyde  v.  United  States,  225  U.  S.  347, 388  (1912). 

'®  The  courts  of  this  period  even  went  so  far  as  to  hold  criminal  a  combination  to 
accuse  one  of  an  offense  cognizable  only  in  the  spiritual  courts.  See  Rex  v.  Timberiey 
&  Childe,  t  Sid.  68,  i  Keb.  203,  254  (1663). 

"  n  Co.  Rep.  93  b,  98  a  (1616). 
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manner  of  misgovemment;  so  that  no  wrong  or  injury,  either  public 
or  private,  can  be  done,  but  that  it  shall  be  (here)  reformed  or 
pimished  by  due  course  of  law."  So  in  Rex  v.  Sidney^  decided  in 
1664,  twenty-four  years  after  the  abolition  of  the  Court  of  Star 
Chamber,  the  Court  of  King's  Bench,  addressing  the  defendant 
indicted  for  several  misdemeanors,  "which  were  a  great  scandal 
of  Christianity,"  reiterated  much  the  same  doctrine,  declaring 
that "  although  there  was  not  now  a  Star  Chamber,  still  they  would 
have  him  know  that  this  court  is  custos  morum  of  ^11  the  subjects 
of  the  King."  Even  as  late  as  Lord  Mansfield's  time,  such  pre- 
tensions had  not  been  entirely  abandoned.  In  the  case  of  Jones 
V.  RandaU,^  Lord  Mansfield  re-echoed  good  seventeenth-century 
doctrine  when  he  said:  "Whatever  is  contra  bones  mores  et  deco- 
rum,  the  principles  of  our  law  prohibit,  and  the  Eling's  Court,  as 
the  general  censor  and  guardian  of  the  public  manners,  is  boimd 
to  restrain  and  pimish." 

Hence,  during  the  latter  part  of  the  seventeenth  century,  when 
the  tendency  of  the  courts  was  in  the  direction  of  undertaking  to 
punish  acts  immoral  as  well  as  those  violative  of  express  law,  it 
was  not  strange  that  the  idea  should  gain  currency  on  many  sides 
that  coiu*ts  should  similarly  imdertake  to  pimish  conspiracies  to 
commit  immoral  as  well  as  those  to  commit  illegal  acts.  The  idea 
that  a  combination  may  be  criminal,  although  its  object  would  not 
be  strictly  criminal  apart  from  the  combination,  first  began  to  take 
articulate  foim  towards  the  close  of  the  seventeenth  century  in 
the  arguments  of  coimsel.  Nevertheless,  the  judges  stoutly  re- 
fused to  follow  such  suggestions.  The  doctrine  seems  to  have 
been  squarely  repudiated  by  Lord  Holt  in  1704;  ^  in  fact,  during 
the  whole  of  the  seventeenth  century,  when  the  courts  were  stretch- 
ing and  liberalizing  legal  principles  and  doctrines  to  extremely 
wide  limits,  there  seems  to  be  no  evidence  of  a  single  case  (apart 
from  the  doubtful  exception  of  Starlings  Case  ^)  where  the  courts 

»  I  Sid.  168  (1664).  "  Lofft,  383  (1774). 

^  Darnell's  Case,  6  Mod.  99, 1  Salk.  380  (1704). 

**  Rex  p.  Starling,  i  Sid.  174  (1665).  But  apparently  even  in  this  case  the  defend- 
ants were  convicted  because  of  the  criminal  nature  of  what  they  were  conspiring  to 
do,  f .  e.,  to  interfere  with  the  farming  of  the  public  revenues.  As  Lord  Holt  said  in 
Reg.  V.  Daniel],  6  Mod.  99, 100,  "the  case  of  Starling  was  directly  of  a  publick  nature, 
and  levelled  at  the  government;  and  the  gist  of  the  offense  was  its  influence  on  the 
pubUck.  .  .  ." 
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allowed  a  conspiracy  conviction  for  a  combination  to  commit  an 
act  not  itself  criminal.^ 

After  the  seventeenth  century,  when  the  courts  receded  from 
their  extreme  seventeenth-century  pretensions,  the  indefensible 
doctrine  suggested  by  arguing  counsel  might  well  have  been  for- 
gotten had  it  not  been  for  an  imfortimately  ambiguous  statement 
made  by  Hawkins  in  his  Pleas  of  the  Cr<nvn,  published  in  1716. 
Concerning  the  crime  of  conspiracy,  Hawkins  said:  "There  can  be 
no  doubt,  but  that  all  confederacies  whatsoever,  wrongfully  to 
prejudice  a  third  person,  are  highly  criminal  at  common  law."  *^ 

What  did  Hawkins  mean  by  "wrongfully"?  K  he  meant  by 
criminal  means  it  was  exceedingly  imfortunate  that  he  did  not 
choose  terms  confined  to  such  a  meaning;  if  he  meant  by  tortious 
or  merely  immoral  means,  the  authorities  which  he  cites  in  support 
of  his  statement  by  no  means  sustain  him,^®  and  almost  his  only 
support  is  to  be  found  in  the  loose  dicta  of  seventeenth-centuiy 
courts  and  in  the  arguments  of  counsel.  Nevertheless,  Hawkins' 
erroneous  statement  lived  on,  partly  because  of  the  acknowledged 
authority  of  the  writer,  partly  because  of  the  seventeenth  and 
eighteenth  century  confusion  of  law  and  morals,  partly  because 
of  the  very  ambiguity  of  the  statement  which  rendered  it  the  less 
liable  to  be  challenged  and  the  more  difficult  to  disprove.    In  the 


«•  Weight,  Law  op  Conspiracy,  67. 

'^  Hawkins,  Pleas  op  the  Crown,  6  ed.,  bk.  i,  c.  72,  §  2,  p.  348. 

^  Hawkins  dtes  in  support  of  his  statement  only  four  cases  and  two  notes.  These 
are  Rex  v,  Timberley,  i  Sid.  68,  z  Keb.  254,  i  Lev.  62;  The  Poulterers'  Case,  9  Coke 
55  b;  Reg.  v.  Best,  6  Mod.  185;  and  Starling's  Case,  i  Lev.  125,  126,  i  Sid.  174. 
z  Keb.  650;  and  the  two  brief  notes  in  27  Ass.  44  (6)  and  2  Rol.  Ab.  77  pL  2, 3.  (Two 
of  Hawkins'  citations  are  erroneous.  For  z  Keble  350,  he  evidently  means  z  Keble 
650,  and  for  z  Mod.  Z85,  he  evidently  means  6  Mod.  185.)  With  the  possible  exception 
of  Starling's  Case,  not  one  of  these  cases  or  notes  supports  Hawkins'  statement.  All 
except  Starling's  Case  fall  within  the  terms  of  the  Ordinances  of  Conspirators  or  are 
conspiracies  to  achieve  some  criminal  object,  and  therefore  prove  nothing  as  to  the 
criminality  at  common  law  of  a  "confederacy  wrongfully  to  prejudice  a  third  per- 
son." Rex  V.  Timberley  and  The  Poulterers'  Case  concern  conspiracies  to  procure 
false  indictments;  Reg  v.  Best  concerns  a  conspiracy  falsely  to  charge  another  with 
being  the  father  of  a  bastard  in  order  to  extort  money.  Even  the  two  notes  do  not 
support  Hawkins'  statement.  Hawkins'  oidy  possible  support  is  Starling's  Case; 
and  a  caref  id  reading  of  that  case  woidd  seem  to  prove  exactly  the  opposite  of  Hawkins' 
statement.  As  Wright  states  (Law  op  Criminal  Conspiracy,  p.  38):  "[Starling's 
Case]  appears  to  amount  to  a  decision  that  a  combination  to  impoverish  a  man  (other 
than  the  king)  by  means  not  criminal  in  themselves,  is  not  criminaL" 
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course  of  time,  the  statement  came  to  be  regarded  as  authorita- 
tive and  thus  furnished  the  foundation  of  later  dicta  and  judicial 
opinion. 

From  this  time  on,  the  well-acknowledged  formula  that  the 
conspiracy  constitutes  the  gist  of  the  o£fense  came  to  be  infused 
with  quite  a  new  meaning  in  order  to  support  the  statement  of 
Hawkins  interpreted  in  its  erroneous  sense.  In  the  case  of  Rex  v. 
Edwards,  ^^  decided  in  1724,  eight  years  after  the  publication  of 
Hawkins'  book,  certain  defendants  were  indicted  for  having  en- 
tered into  a  conspiracy  to  many  off  a  pauper  woman  to  the  in- 
habitant of  another  parish  so  that  their  own  parish  might  escape 
further  liability  for  her  support.  The  counsel  indtdged  in  the 
usual  arguments,  the  defense  insisting  that  no  one  could  be  con- 
victed for  conspiring  to  achieve  somethihg  not  a  crime,  and  the 
prosecution,  quite  regardless  of  any  distinction  between  law  and 
morals,  arguing  that  ''a  conspiracy  to  do  a  lawful  act,  if  it  be  for 
a  bad  end,  is  a  good  foundation  for  an  indictment."  The  decision, 
it  is  true,  was  correctly  rendered  for  the  defendant;  but  the  court 
by  way  of  dictum  echoed  the  loose  ideas  of  Hawkins,  stating  that 
a  ''bare  conspiracy  to  do  a  lawful  act  to  an  imlawful  end  is  a  crime, 
though  no  act  be  done  in  consequence  thereof,"  dting  as  its  only 
authority  Reg.  v.  Best,  *^  which  in  reality  lends  no  support  to  the 
doctrine  that  one  can  be  convicted  for  conspiring  to  commit  some 
illegal  but  non-criminal  act. 

Another  case  often  quoted  in  support  of  the  Hawkins  doctrine  is 
Rex  V.  Journeymen  Tailor s,^^  decided  in  172 1,  where  certain  journey- 
men tailors  were  indicted  and  found  guilty  of  a  conspiracy  to  raise 
their  wages.  In  the  course  of  the  opinion  the  court  is  reported  as 
saying  that  ''a  conspiracy  of  any  kind  is  illegal,  although  the 
matter  about  which  they  conspired  might  have  been  lawful  for 
them,  or  any  of  them,  to  do,  if  they  had  not  conspired  to  do  it,  as 
appears  in  the  case  of  The  Tubwomen  v.  The  Brewers  of  London.^* 
A  careful  search  of  the  authorities  has  failed  to  reveal  the  existence 
of  any  such  case  as  the  one  dted.  Those  who  rely  upon  Rex  v. 
Journeymen  Tailors  as  a  support  for  the  Hawkins  doctrine  forget 
that  at  the  time  of  the  decision  there  was  in  force  in  England  a 

^  8  Mod.  330  (1734). 

**  6  Mod.  185;  2  Ld.  Ray.  1167  (1705). 

»  8  Mod.  ID  (1721). 
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statute,^  passed  the  preceding  year,  which  expressly  made  it 
criminal  for  journeymen  tailors  to  enter  into  any  agreement  ''for 
advancing  their  Wages  or  for  lessening  their  usual  Hours  of  Work"; 
under  this  statute  and  imder  2  &  3  £dw.  6,  c.  15,  the  defendants' 
conduct  would  have  been  criminal  quite  apart  from  any  conspiracy 
doctrine. 

Apart  from  the  fraud  cases,  where  the  Hawkins  doctrine  crept 
into  the  decisions  during  the  latter  part  of  the  seventeenth  and  the 
early  eighteenth  centuries,  and  from  which  it  has  never  been 
eliminated,  the  vast  majority  of  actual  decisions  still  continued  to 
adhere  to  the  long-established  law  that  there  could  be  no  conspiracy 
conviction  imless  the  object  conspired  for  or  the  means  used  was 
criminal.  For  instance,  in  the  much-quoted  case  of  Rex  v.  Turner ^^ 
decided  by  the  King's  Bench  in  181 1,  an  indictment  was  brought 
for  conspiracy  for  "imlawfuUy  and  wickedly  devising  and  intending 
to  injure,  oppress  and  aggrieve"  a  certain  property-owner  by 
"unlawfully  and  wickedly"  conspiring  to  poach  upon  his  preserve 
for  hares  with  "divers  bludgeons  and  other  offensive  weapons," 
and  for  breaking  into  the  said  preserve  and  "carrying  into  execu- 
tion their  unlawful  and  wicked  purposes."  The  prosecution  relied 
on  the  now  familiar  arguments,  quoting  in  support  of  their  posi- 
tion both  Hawkins  and  Rex  v.  Edwards.  But  Lord  EUenborough 
would  have  none  of  such  arguments,  and  made  absolute  a  rule  to 
arrest  the  judgment  upon  a  verdict  of  guilty,  saying:  "I  should 
be  sorry  to  have  it  doubted  whether  persons  agreeing  to  go  and 
sport  upon  another's  groimd,  in  other  words,  to  conmiit  a  civil 
trespass,  should  be  thereby  in  peril  of  an  indictment  for  an  offence 
which  would  subject  them  to  infamous  punishment." 

Nevertheless,  in  spite  of  square  decisions,  such  as  Rex  v.  Turner j 
holding  that  combinations  to  commit  non-criminal  acts  cannot 
apart  from  statute  themselves  be  criminal,  the  seventeenth-cen- 
tury ideas  persisted.  Now  and  again  in  arguments  of  counsel,  in 
dictaj  in  epigrammatic  statements,  in  occasional  actual  decisions, 

*>  7  Geo.  I,  c.  13,  p.  403  (1720).  This  statute  fixed  the  daily  hours  of  work  for 
journeymen  tailors  as  running  from  six  o'dock  in  the  morning  to  eight  o'clock  at 
night,  the  wages  were  fixed  from  March  25  to  June  24  at  ''any  sum  not  exceeding 
Two  Shillings  per  Diem,  and  for  the  Rest  of  the  Year  One  Shilling  and  Eight  Pence 
per  Diem.*' 

»  13  East,  228  (i8ii). 
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the  ghost  of  Hawkins  still  walked.  Hawkins'  language  was  literally 
adopted  and  transcribed  into  Bum's  Justice^  which  was  first 
published  in  1755  and  which,  in  succeeding  editions,  was  so  widely 
read  during  the  eighteenth  and  nineteenth  centiuies.  It  was  also 
copied  into  Wilson's  Works.^  CMtty,  in  his  Criminal  Law,^  again 
repeats  the  Hawkins  formula,  saying:  ^'In  a  word,  all  confederacies 
wrongfully  to  prejudice  another  are  misdemeanors  at  common 
law,  whether  the  intention  is  to  injure  his  property,  his  person,  or 
his  character."  And  in  Christian's  edition  of  Blackstone's  Com- 
tneniaries,^''  it  is  said:  "Every  confederacy  to  injure  individuals, 
or  to  do  acts  which  are  imlawful,  or  prejudicial  to  the  conmumity, 
is  a  conspiracy."  A  reincarnation  of  the  doctrine  took  form  in 
Lord  Denman's  famous  epigram  that  a  conspiracy  indictment 
must  "charge  a  conspiracy  either  to  do  an  imlawful  act  or  a  lawful 
act  by  unlawful  means."  '* 

Like  the  magic  jingle  in  some  fairy  tale,  through  whose  potency 
the  bewitched  adventurer  is  delivered  from  all  his  troubles,  this 
famous  formula  was  seized  upon  by  judges  laboring  bewildered 
through  the  mazes  of  the  conspiracy  cases  as  a  ready  solution  for 
all  their  difficulties.  It  would  fit  any  conspiracy  case  whatever; 
it  was,  so  to  speak,  ready  to  wear,  and  obviated  the  necessity  of 
carefully  thinking  through  or  correctly  analyzing  the  doctrine  of 
conspiracy.  As  a  consequence,  judges  gave  to  it  the  widest  use. 
In  spite  of  the  fact  that  Lord  Denman  himself  later  apparently 
repudiated  it,'^  it  came  to  be  considered  as  a  sacred  and  final 
dispensation  of  the  law.  The  real  difficulty  was  that  it  con- 
tained the  same  kind  of  ambiguity  as  did  Hawkins'  statement 
in  the  preceding  century;  "imlawful"  might  be  interpreted  so 
as  to  mean  "criminal,"  in  which  case  it  correctly  stated  the 
law  according  to  the  great  majority  of  decisions;  or  it  might 

M  z  RiCHABD  BUKN,  The  JUSTICE  GB  THE  PEACE,  4  ecL,  p.  276. 

M  3  James  Wilson,  Works,  ii8.  »•  VoL  3,  i  ed.,  p.  1139. 

^  Vol.  4,  p.  Z36  (Christian's  note  4). 

**  See  Jones'  Case,  4  B.  &  Ad.  345, 349  (1S32).  Wright,  in  speaking  of  this  famous 
statement  says  (Law  of  Csdc.  CoNSjnsAcy,  p.  63):  "That  antithesis  was  invented 
by  Lord  Denman  •  •  •  to  express  the  very  opposite  of  that  for  which  it  is  sometimes 
dted."  Compare  Rex  v.  Seward,  i  A.  &  £.  706,  711,  713  (1834). 

n  In  the  subsequent  case  of  Reg.  v.  Peck,  9  A.  &  E.  686,  690  (1839)  Lord  Denman 
said  in  reply  to  counsel  quoting  his  own  words  to  him:  "I  do  not  think  the  antithesis 
very  correct." 
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without  doing  the  least  violence  to  the  language,  be  interpreted 
to  include  "tortious"  as  well  as  "criminal,"  in  which  case  eight- 
eenth-centuiy  misconceptions  would  be  still  further  perpetuated. 
Unfortunately,  it  was  in  the  latter  sense  that  it  was  too  often 
interpreted,  particularly  in  the  loose  dicta  of  the  conspiracy  cases. 

The  truth  of  the  matter  is  that  judges  found  the  Hawkins  con- 
ception of  criminal  conspiracy  entirely  too  convenient  an  instru- 
ment for  enforcing  their  own  individual  notions  of  justice  to  be 
lightly  discarded.  It  enabled  judges  to  pimish  by  criminal  process 
such  concerted  conduct  as  seemed  to  them  socially  oppressive  or 
imdesirable,  even  though  the  actual  deeds  committed  constituted 
of  themselves  no  crime,  either  by  statute  or  by  common  law.  And 
in  cases  where  the  actual  deeds  were  of  doubtful  criminality,  it 
saved  the  judges  from  the  often  embarrassing  necessity  of  having 
to  s[)ell  out  the  crime. 

Illustrations  of  this  among  the  nineteenth-century  cases  are  not 
difficult  to  find.  Thus,  in  Rex  v.  BykerdikCy^^  decided  in  1832,  the 
defendants  were  indicted  for  conspiracy  for  threatening  a  strike 
among  the  employees  in  a  certain  colliery  unless  certain  other  em- 
ployees should  be  discharged.  The  action  was  brought  after  the 
Combinations  Act  of  1800  ^  had  been  repealed;  and  it  was  popu- 
larly supposed  that  the  effect  of  the  Acts  of  1824  **  and  1825  ^  had 
been  to  free  labor  unions  from  the  charge  of  criminality  which  had 
attached  to  them  under  the  former  Combinations  Act.  Quite 
possibly  in  Rex  v.  Bykerdike,  the  separate  acts  of  the  defendants, 
apart  from  conspiracy,  might  have  been  held  to  be  criminal  under 
the  very  ambiguous  words  of  the  Act  of  1825,  which  prohibited  in 
trade  disputes  a  "molesting  or  in  any  way  obstructing  another." 
But  the  point  is  that  the  judge  apparently  never  took  the  trouble 
to  define,  nor  so  far  as  appears  from  the  report,  to  inquire  into  the 
precise  meaning  of  these  ambiguous  words;  instead  he  held  the 
defendants  as  criminals  imder  a  vague  conspiracy  doctrine  with- 
out any  discussion  or  indication  as  to  whether  under  the  Act  of 
1825  criminality  attached  to  the  means  they  used  or  the  object 
they  sought,  or  both,  or  neither.  The  jury  were  informed  simply 
that  "a  conspiracy  to  procure  the  discharge  of  any  of  the  work- 

*»  I  Mood.  &  Rob.  Z79  (1832).  «  40  Geo.  UI,  c.  106. 

<■  S  Geo.  IV,  c.  95.  •  6  Geo.  IV,  c  129. 
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men  woiild  support  the  indictment.  .  .  ."  ^  The  case  illustrates, 
not  necessarily  a  faulty  decision,  but  the  obvious  convenience  and 
consequent  danger  of  a  doctrine  which  will  allow  a  judge  to  enforce 
by  criminal  punishment  his  individual  ideas  of  what  makes  for  or 
against  the  social  welfare. 

Similar  illustrations  are  to  be  found  among  the  American  cases. 
In  State  v.  Donaldsoriy^  several  employees  had  been  indicted  upon 
a  conspiracy  charge  for  notifying  their  employer  that  unless  he 
discharged  certain  other  employees,  they  would  quit  his  employ- 
ment. After  a  careful  examination  of  the  case,  the  court  could 
find  nothing  criminal  in  the  separate  acts  committed  by  the  de- 
fendants. Nevertheless,  relying  partly  upon  Rex  v.  Bykerdike,^ 
and  one  other  English  case,^^  it  refused  to  quash  the  indictment; 
and  it  proceeded  to  brand  the  defendants  as  criminals  because  of 
their  participation  in  a  combination  which  it  regarded  as  illegal 
and  criminal  by  reason  of  its  generally  oppressive  nature.  The 
court  said:**  "It  may  safely  be  said,  nevertheless,  that  a  com- 
bination will  be  an  indictable  conspiracy  .  .  .  where  the  con- 
federacy, having  no  lawful  aim,  tends  simply  to  the  oppression  of 
individuals."  When  and  imder  what  principles  action  which  other- 
wise constitutes  no  violation  of  the  criminal  law  may  be  said  to  be 
criminal  because  it  "tends  to  the  oppression  of  individuals"  is  a 
question  upon  which  the  court  remained  discreetly  silent.  The 
conduct  of  those  who  go  on  strike  to  compel  their  employer  to  dis- 
charge other  non-union  employees  is  clearly  not  criminal  apart 
from  any  conspiracy  doctrine.  Indeed,  in  the  majority  of  states 
it  is  held  not  even  tortious.*'    Acts  "tending  to  the  oppression  of 

^  The  Judge's  only  reference  to  the  Act  of  1835  was  the  last  sentence  of  the  opinion 
in  which  he  said  that,  ''the  statute  never  meant  to  empower  workmen  to  meet  and 
combine  for  the  purpose  of  dictating  to  the  master  whom  he  should  employ,  and  that 
this  compulsion  was  clearly  illegal."  But  this  simimary  reference  leaves  entirely  un- 
decided whether  the  criminality  lay  in  the  combination,  or  in  some  "molesting"  of 
employees,  or  in  some  "obstructing"  of  the  employer. 

«  32  N.  J.  L.  151  (1867). 

^*  The  court  quite  disregarded  or  overlooked  the  fact  that  Rex  v.  Bykerdyke  was 
decided  under  the  English  Act  of  1825  which  made  criminal  the  "molesting  or  in  any 
way  obstructiDg  another"  in  a  trade  du^ute,  —  a  statute  which  of  course  was  not  in 
force  in  New  Jersey. 

«  See  Ibid.,  156, 157.  «•  Ibid.,  p.  154. 

^  See,  for  instance,  Cohn  &  Roth  Electric  Co.  v.  Bricklayers'  Union,  93  Conn.  i6x, 
xoi  Atl.  659  (191 7);  Jetton-Dekle  Lumber  Co.  v.  Mather,  53  Fla.  969, 43  So.  590  (1907); 
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individuals"  committed  in  other  fields  of  trade  competition  have 
often  been  held  entirely  justifiable.*®  Yet  in  State  v.  Donaldson, 
Chief  Justice  Beasley  held  that  defendants  joining  in  such  a  strike 
were  actual  criminals.*^  Perhaps  no  case  could  better  illustrate  the 
vague  menace  of  a  criminal-law  doctrine  by  means  of  which  con- 
duct usually  regarded  as  perfectly  lawful,  and  nowhere,  apart  from 
the  conspiracy  doctrine,  regarded  as  criminal,  can  be  turned  by  a 
judge  who  happens  to  be  out  of  sympathy  with  the  defendants' 
efforts  into  a  criminal  offense. 

In  State  v.  Bumham,^^  decided  in  1844,  a  New  Hampshire  Court 
went  so  far  as  to  declare  that  a  combination  to  commit  a  merely 
immoral  act  might  constitute  a  criminal  conspiracy.  Justice 
Gilchrist  said: 

"An  act  may  be  immoral  without  being  indictable,  where  the  isolated 
acts  of  an  individual  are  not  so  injurious  to  society  as  to  require  the  in- 
tervention of  the  law.  But  when  immoral  acts  are  committed  by  num- 
bers, in  furtherance  of  a  common  object,  and  with  the  advantages  and 
strength  which  determination  and  union  impart  to  them,  they  assume 
the  grave  importance  of  a  conspiracy,  and  the  peace  and  order  of  society 
require  their  repression.  .  .  .  When  it  is  said  in  the  books  that  the  means 
must  be  unlawful,  it  is  not  to  be  imderstood  that  those  means  must 
amount  to  indictable  offences,  in  order  to  make  the  offence  of  con^iracy 


Kemp  V.  Division  No.  241,  255  Dl.  213,  99  N.  E.  389  (191 2);  Clemmitt  v.  Watson, 
14  Ind.  App.  38,  42  N.  E.  367  (1895);  Gray  r.  Bldg.  Trades  Council,  91  Minn.  171. 
185, 97  N.  W.  663  (1903) ;  Stote  ».  Employers  of  Labor,  102  Neb.  768,  774, 169  N.  W. 
768  (1918);  National  Protective  Ass'n  v.  Cumming,  170  N.  Y.  315,  63  N.  £.  369 
(1902);  Klssam  v.  United  States  Printing  Co.  199  N.  Y.  76,  92  N.  £.  214  (1910); 
Bossert  v,  Dhuy,  221  N.  Y.  342,  117  N.  E.  582  (1917);  State  v.  Van  Pelt,  136  N.  C. 
633, 49  S.  E.  177  (1904);  Roddy  v.  United  Mine  Workers,  41  Okla.  621, 139  Pac.  126 
(1914);  Sheehan  v.  Levy,  2x5  S.  W.  229  (Tex.  Civ.  App.,  1919).  Contra:  Plant  v. 
Woods,  176  Mass.  492,  57  N.  E.  loi  i  (1899),  and  numerous  other  Massachusetts  cases; 
Ruddy  V.  Plumbers,  79  N.  J.  L.  467,  75  Atl.  742  (1910);  Bausbach  v.  ReiflF,  244  Pa. 
S59, 91  Atl.  224  (1914);  State  v.  Dyer,  67  Vt.  690,  32  AtL  814  (1894). 

*®  Mogul  Steamship  Co.  v.  McGregor,  [1892]  A.  C.  25;  Macauley  Bros.  v.  Tiemey, 
19  R.  I.  255,  33  Atl.  I  (189s);  Bohn  Mfg.  Co.  v,  HoUis,  54  Minn.  223,  55  N.  W.  1119 

(1893). 

•*  In  the  later  New  Jersey  case  of  Jersey  City  Printing  Co.  v.  Cassidy,  63  N.  J.  Eq. 

759,  762,  53  Atl.  230  (1902),  the  Court  said:  "The  doctrine  of  the  old  cases,  of  which 

we  have  in  New  Jersey  an  interesting  ejcample  in  State  v.  Donaldson  .  .  .  which 

placed  the  employee,  when  acting  in  combination  with  his  fellow-worknun,  at  a  tre^ 

mendous  disadvantage  as  compared  with  his  employer,  I  think  may  be  regarded  as 

entirely  exploded." 

»  IS  N.  H.  396,  402, 403  (1844). 
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complete.  It  will  be  enough  if  they  are  corrupt,  dishonest,  fraudulenti 
immoral,  and  in  that  sense  illegal,  and  it  is  in  the  combination  to  make 
use  of  such  practices  that  the  dangers  of  this  offence  consist." 

Such  language  sounds  more  as  though  it  had  been  written  by 
the  Court  of  Star  Chamber  in  the  seventeenth  century  than  by  a 
judge  in  liberty-loving  America  more  than  half  a  century  after  the 
American  Revolution.  Yet  in  spite  of  the  fact  that  the  doctrine 
of  State  V.  Bumham  was  apparently  directly  overruled  in  the  later 
New  Hampshire  case  of  State  v.  Straw,^  State  v.  Bumham  is  still 
quoted  to-day  in  support  of  the  Hawkins  doctrine."  Thus,  like  an 
undergroimd  stream  that  ever  keeps  coming  to  the  surface,  the 
doctrine,  constantly  reiterated  in  the  loose  dicta  of  courts  and  the 
statements  of  text-writers,  has  kept  appearing  and  reappearing 
ever  since  Hawkins'  time,  in  spite  of  the  fact  that,  apart  from 
fraud  cases,  so  far  as  actual  decisions  are  concerned  the  doctrine 
finds  almost  no  support.^ 

n 

Thus  far  the  doctrine  that  a  combination  to  conunit  a  non- 
criminal act  may  constitute  a  criminal  conspiracy  has  been  ex- 
amined solely  from  the  historical  viewpoint;  and  in  the  light  of 
history  the  doctrine  seems  so  manifestly  foimded  upon  miscon- 
ceptions and  erroneous  applications  of  ambiguous  statements  that 
it  is  difficult  to  support.  But  many  wholesome  and  salutary  doc- 
trines of  the  law  have  sprung  up  through  misimderstandings  of 
past  decisions  or  without  any  historical  basis  whatsoever.  To 
show  the  historical  illegitimacy  of  a  legal  doctrine  does  not  dis- 
prove its  present  right  of  existence  or  its  usefulness.  Quite  apart 
from  historical  considerations,  is  the  doctrine  logically  soimd? 
Will  it  bear  the  test  of  careful  analytical  scrutiny? 

An  analytical  examination  of  the  doctrine  raises  new  difficul- 
ties. If  the  object  sought  by  a  combination  is  in  no  way  criminal, 
and  if  the  means  utilized  are  in  no  way  criminal,  just  wherein  lies 

**  42  N.  H.  393,  396  (5)  (1861).  The  court  in  this  case  squarely  held  that  a  com- 
bination to  commit  a  dvil  trespass  did  not  constitute  a  criminal  conspiracy. 

**  See,  for  example,  8  Cyc.  624,  note  19;  is  C.  J.  548,  note  48;  2  Bishop,  New 
Crdc.  Law,  8  ed.,  §  181,  note  2  (p.  103);  3  Whaeton,  Csm.  Law,6  ed.,  81,  note  Ql), 
i  2326. 

**  See  infra,  p.  422  et  seq. 


4IO  BARVARD  LAW  REVIEW 

any  criminality?  The  mere  act  of  combining  can  surely  not  be 
criminal,  where  no  criminal  end  is  sought  nor  criminal  means  used. 
It  is  no  crime  to  combine  to  fonn  a  social  club,  a  church,  a  political 
association.  As  was  said  by  Serjeant  Talfourd,  in  discussing  the 
crime  of  conspiracy: " 

''It  is  not  easy  to  understand  on  what  principle  conspirades  have 
been  holden  indictable  where  neither  the  end  nor  the  means  are,  in 
themselves,  regarded  by  the  law  as  criminal,  however  reprehensible  in 
point  of  morals.  Mere  concert  is  not  in  itself  a  crime;  for  associations  to 
prosecute  felons,  and  even  to  put  laws  in  force  against  political  offenders, 
have  been  holden  legal.^^  If,  then,  there  be  no  indictable  offence  in  the 
object;  no  indictable  offence  in  the  means;  and  no  indictable  offence  in 
the  concert,  in  what  part  of  the  conduct  of  the  conspirators  is  the  offence 
to  be  found?  Can  several  circumstances,  each  perfectly  lawful,  make  up 
an  unlawful  act?  And  yet  such  is  the  general  language  held  on  this  sub- 
ject, that  at  one  time  the  immorality  of 'the  object  is  relied  on;  at  another, 
the  evidence  of  the  means;  while,  at  all  times,  the  concert  is  stated  to  be 
the  essence  of  the  charge;  and  yet  that  concert,  independent  of  an 
illegal  object  or  illegal  means,  is  admitted  to  be  blameless.'' 

The  answer  which  naturally  suggests  itself  to  such  arguments 
is  that  just  as  in  chemistry  the  combination  of  A,  B,  and  C,  all 
non-poisonous  substances,  may  form  a  new  compoimd,  D,  poison- 
ous and  quite  different  from  the  elements  of  which  it  is  composed, 
so  in  criminal  law  separate  acts,  each  alone  perfectly  lawful,  may, 
when  combined  together,  constitute  such  an  anti-social  effect  that 
the  actors'  conduct  as  a  whole  becomes  criminal.  The  mere  act 
of  crooking  a  finger  on  the  trigger  of  a  gun  is  not  of  itself  neces- 
sarily imlawful;  neither  is  there  necessarily  any  criminality  in  the 
mere  act  of  pointing  a  gun,  nor  in  the  act  of  loading  one.  Yet 
when  all  these  acts  are  combined,  in  certain  circumstances  the  re- 
sultant effect  may  constitute  a  crime.  So,  a  single  man  blowing 
a  whistle  on  the  streets  at  night  might  constitute  no  nuisance; 
but  if  a  himdred  men  did  identically  the  same  thing  in  combina- 
tion, they  nught  easily  be  indictable  for  creating  a  public  nuisance. 

But  such  an  answer  does  not  explain  away  all  of  the  difficulty. 

**  Wm.  DicxnfsoN,  A  Practical  GmDX  to  thb  Quastxk  Sxssions,  3  ed.  by  T.  N. 
Talfourd  (1829),  p.  201. 

*'  R.  V.  Murray,  tried  before  Abbot,  C.  J.,  at  Guildhall,  1823;  died  in  x  BuiMy 
Jusncx  ov  TBB  Pbacb,  30  ed.,  p.  976. 
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It  leaves  unexplained  how  it  is  that  precisely  the  same  effect  which 
is  perfectly  lawful  when  procured  by  one  becomes  criminal  when 
procured  by  two.  When  closely  analyzed,  criminality  consists, 
not  in  detached  separate  acts,  but  in  the  anti-social  effect  of  acts.^^ 
For  instance,  in  the  gim  case  above  suggested,  murder  is  com- 
mitted, not  where  the  finger  is  crooked  upon  the  trigger,  but  where 
the  anti-sodal  effect  of  the  act  takes  place,  1. «.,  where  the  bullet 
hits  the  victim's  body;^'  and  it  is  this  particular  anti-sodal  effect 
which  is  labeled  as  the  crime  of  murder.  To  convict  a  criminal 
defendant  it  is  not  necessary  to  prove  that  he  was  ever  physically 
present  or  that  he  acted  within  the  state;  it  is  sufficient  to  show 
that  the  anti-sodal  effect  of  his  acts,  committed  elsewhere  with 
ffiens  reay  operated  within  the  state.^^  If  criminality  then  consists, 
not  in  mere  acts,  but  in  the  anti-sodal  effect  of  acts,  must  not 
criminality  be  measured  by  the  nature  of  the  effect,*^  and  not  by 
the  character  or  niunber  of  those  whose  acts  produce  that  effect? 
For  instance,  in  the  niiisance  case  suggested  above,  if  a  single  man 
arranged  by  steam  to  blow  the  same  hundred  whistles  on  the 
street  at  night,  no  one  would  suppose  that  he  would  not  be  in- 
dictable for  the  nuisance.  If  criminality  is  to  be  measured  by  the 
character  of  the  effect  of  the  defendant's  acts,  how  can  it  make  any 
possible  difference  as  to  criminality  whether  the  identical  effect  is 
procured  by  one  or  two  or  a  hundred?  How  then  can  it  be  said 
that  if  a  single  individual  procures  a  certain  effect  by  certain  means 
he  is  not  a  criminal,  but  if  a  combination  of  individuals  procure 
the  self-same  effect  by  the  self-same  means,  they  are  all  criminals? 
Is  such  a  doctrine  logically  defensible?  ^ 

**  Acts  being  defined,  in  the  words  of  Mr.  Holmes,  as  voluntary  "muscular  con- 
tractions/' —  Holmes,  The  0>micon  Law,  p.  54. 

**  See,  for  example,  United  States  v.  Davis,  2  Sumn.  (U.  S.)  48a  (1837);  State  v. 
Hall,  IZ4  N.  C.  909, 19  S.  E.  602  (1894). 

^  Of  course  it  is  necessary  also  to  show  that  the  anti-sodal  effect  is  such  as  con- 
stitutes, under  the  law  of  the  prosecuting  state,  a  criminal  offense. 

^  If,  for  example,  after  the  defendant  had  fired  at  his  victim  with  full  intent  to 
kill  him,  the  bullet  had  been  deflected  perhaps  by  another  bullet,  and  the  victim  not 
hit,  there  would  have  been  no  crime  of  murder,  although  every  single  act  and  motive 
of  the  defendant  would  have  been  precisely  the  same. 

"  Adherents  of  the  Elawkins  doctrine  sometimes  seek  to  defend  the  logic  of  the 
doctrine  by  its  analogy  to  the  offenses  of  routs  and  riots.  Routs  and  riots  are  crimes 
which  by  common  law  require  the  concurrence  of  three  or  more  persoiiS»  No  matter 
how  great  a  tumult  a  single  person  may  make,  he  cannot  be  indicted  for  a  rout  or  a 
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ni 

But  the  law,  which  after  all  exists  prhnarily  to  achieve  justice 
and  thus  to  promote  social  peace  and  equilibrium^  must  not  be 
bound  down  too  arbitrarily  by  logical  or  purely  analytical  considera- 
tions any  more  than  by  the  iron  grip  of  historical  precedents  and 
correctly  traced  legal  genealogies.  If  the  purpose  of  legal  doctrines 
is  to  promote  the  social  security  and  well-being,  they  must  be  ex- 
amined fimctionally  and  tested  by  the  degree  of  protection  which 
they  afford  to  social  and  to  individual  interests  or  rights. 

A  law  which  protects  must  be  a  predicable  law;  indeed  one  of 
the  most  essential  attributes  of  all  law  is  predicability.  It  is  per- 
haps this  more  than  any  other  factor  which  makes  justice  accord- 
ing to  law  preferable  to  justice  without  law,  as  found  for  example 
in  legislative  or  executive  justice.**  The  excellence  of  justice  ac- 
cording to  law,  or  judicial  justice,  rests  upon  the  fact  that  judges 
are  not  free  to  render  decisions  based  purely  upon  their  personal 
predilections  and  peculiar  dispositions,  no  matter  how  good  or 
how  wise  they  may  be;  they  are  boimd  by  principles  embodying 
the  accumulated  wisdom  and  experience  of  past  ages,  and  those 
principles  furnish  a  fixed  standard  by  which  citizens  of  the  state 
may  measure  or  shape  their  conduct  and  by  which  the  course  of 
justice  can  be  reasonably  foreseen  and  predicted.  Once  rob  the  law 
of  this  predicability,  and  the  state  reverts  to  a  government  by  men 
rather  than  by  law.    No  one  will  be  secure  in  his  or  her  interests 

riot.  But  the  analogy  after  all  is  rather  superficial.  Criminality,  here  as  elsewhere, 
18  measured  by  the  anti-social  effects  of  the  defendants'  acts;  and  in  the  inherent 
nature  of  things  it  is  impossible  for  a  single  individual  to  produce  the  effect  of  a  riot. 
In  other  words,  a  single  person  is  not  indictable  for  a  riot,  because  it  is  inherently 
impossible  for  him  to  produce  the  anti-sodal  effect  or  criminal  consequence  known  as 
'  a  riot;  but  as  to  cases  of  conspiracy  it  is  in  fact  very  frequently  possible  for  a  single 
'  individual  to  procure  or  cause  identically  the  same  criminal  consequence  as  a  com- 
bination may  procure. 

**  Interesting  eyamples  of  legislative  justice  will  be  found  in  the  judicial  powers 
ezerdsed  by  American  colonial  l^islatures  and  state  l^islatures  immediately  after 
the  Revolution,  such  as  the  issue  of  bills  of  attainder,  bills  of  pains  and  penalties, 
legislative  granting  of  new  trials,  legislative  divorce  proceedings,  insolvency  proceed- 
ings, etc.  See  Pound,  OuniKES  07  Lectuxes  ON  JiTxispRUDENCE,  3  ed.,  p.  75.  Legis- 
lative justice  has  generally  been  recognized  as  capricious,  imcertain,  and  therefore  often 
unjust  and  tyrannical,  and  highly  susceptible  to  prejudice  and  extra-legal  oonsideia- 
tions. 
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or  rights,  for  no  one  can  foretell  what  interests  individual  judges 
may  see  fit  to  protect  or  to  disregard,  li  the  criminal  law  permits 
judges  to  detennine  criminality  by  their  own  individual  standards 
and  prejudices,  we  must  face  again  the  anxious  fears  and  troubled 
insecurity  of  the  old  Star  Chamber  days;  decisions  will  lose  their 
predicability,  and  the  law  will  obviously  cease  to  protect. 

If  a  legal  doctrine  is  to  be  tested  fimctionally  according  to  the 
degree  of  security  which  it  affords  to  the  individual  and  social  in- 
terests which  the  law  was  created  to  protect,  any  doctrine  which 
tends  to  rob  the  law  of  its  predicability,  therefore,  must  be  ac- 
coimted  pernicious.  It  is  hard  to  imagine  a  doctrine  which  would 
more  effectively  rob  the  law  of  predicability  so  far  as  it  is  appli- 
cable than  the  one  that  a  criminal  conspiracy  includes  combinations 
to  do  anything  against  the  general  moral  sense  of  the  community. 
Under  such  a  principle  every  one  who  acts  in  co-operation  with 
another  may  some  day  find  his  liberty  dependent  upon  the  innate 
prejudices  or  social  bias,  of  an  imknown  judge.  It  is  the  very  an- 
tithesis of  justice  according  to  law.  There  will  be  a  very  real  danger 
of  courts  being  invoked,  especially  during  periods  of  reaction,  to 
pimish,  as  criminal,  associations  which  for  the  time  being  are  im- 
popular  or  stir  up  the  prejudices  of  the  social  class  in  which  the 
judges  have  for  the  most  part  been  bred. 

Certain  of  the  labor  cases  furnish  striking  illustrations.  For 
example,  in  the  case  of  the  Philadelphia  Cordwainers,^  where  a 
group  of  journeymen  cordwauiers  were  tried  in  1806  on  an  indict- 
ment for  criminal  conspiracy  for  having  agreed  together  not  to 
work  except  for  higher  wages,  the  court  trying  the  case  was  unable 
to  discover  anything  criminal  in  the  object  of  seeking  higher  wages 
or  in  the  means  used  to  obtain  that  end.  Nevertheless,  at  that 
time  there  prevailed  among  the  upper  classes,  both  in  England  ^ 

^  This,  It  is  believed,  was  the  first  trial  in  America  of  wage-earners  as  such  for  trade- 
union  conspiracy.  The  report  of  the  case  was  printed  as  a  pamphlet  in  z8o6;  it  may 
be  fomid  r^rinted  in  3  CoiocoNS  and  Ghjiose,  Docuicentary  Histosy  op  Ahesican 
Imdustxial  Soczbty,  pp.  59-248. 

M  During  this  time  the  sentiment  of  the  upper  classes  in  England  was  so  hostile 
to  trade  unions  that  there  remained  in  force  from  x8oo  to  1824  the  drastic  Ckxmbina' 
tions  Act  (40  Geo.  m,  c  xo6),  which  made  every  journeyman  workman  who  ''enters 
into  any  combination  to  obtain  an  advance  of  wages  or  to  lessen  or  alter  the  hours  of 
work"  liable  to  imprisonment. 

In  America,  also,  during  the  entire  first  third  of  the  nineteenth  century  the  csiml- 
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and  America^  a  bitter  feeling  of  hostility  against  the  working  classes; 
the  generally  accepted  view  was  that  any  concerted  action  by  the 
workers  against  their  employers  must  be  because  of  the  very  nature 
of  things  inherently  criminal.  One  is  not  surprised,  therefore,  that 
in  the  Philadelphia  Cordwainers^  Case  the  defendants  who  had 
been  bold  enough  to  organize  a  strike  for  higher  wages  were  found 
guilty  and  branded  as  criminals;  the  court  was  enabled  to  achieve 
the  desired  residt  by  resorting  to  the  convenient  doctrine  flowing 
from  Hawkins'  statement  of  the  conspiracy  law. 

"A  combination  of  workmen,"  said  the  court,  "to  raise  their  wages 
may  be  considered  in  a  two  fold  point  of  view;  one  is  to  benefit  them- 
selves .  .  .  the  other  is  to  injure  those  who  do  not  join  their  society. 
The  rule  of  law  condemns  both.  .  .  .  Hawkins,  the  greatest  authority 
on  the  criminal  law,  has  laid  it  down,  that  a  combination  to^  maia- 
taining  one  another,  carrying  a  particular  object,  whether  true  or  false, 
is  criminal."  '^ 

When  journeymen  sought  to  apply  the  same  doctrine  against 
their  employers  combining  to  depress  wages,  the  doctrine  was 
flexible  enough  to  allow  the  courts  to  exercise  a  very  broad  dis- 
cretion. In  the  case  of  Commonwealth  v.  Carlisle,^  decided  in  1821, 
where  journeymen  sought  to  convict  certain  master  shoemakers 
for  combining  to  depress  wages.  Judge  Gibson,  groping  for  some 
sound  principle  upon  which  to  rest  the  conspiracy  cases,  felt  that 
a  combination  of  employers  should  not  be  held  illegal  if  it  was 
formed  to  oppose  a  similar  combination  of  employees  seeking 

nal  law  was  the  accepted  method  for  dealmg  with  trade  unions.  See  early  cases  in 
3  &  4  Commons  &  GnjiosE,  Docxtmentasy  History. 

**  The  evident  omission  appears  in  Commons  &  Gnjcoss. 

"  Quoted  from  3  Commons  &  GnicoRE,  Documentasy  History  of  American 
Industrial  Society,  p.  233. 

Compare  the  language  used  in  the  New  York  Elatters'  Case  of  1823.  ''Journey- 
men confederating  and  refusing  to  work,  unless  for  certain  wages,  may  be  indicted  for 
a  conspiraQT,  ...  for  this  offence  consists  in  the  conspiracy  and  not  in  the  refusal; 
and  all  conspiracies  are  illegal  though  the  subject-matter  of  them  may  be  lawf  uL  •  . 
Journeymen  may  each  singly  refuse  to  work,  unless  they  receive  an  advance  in  wages, 
but  if  they  refuse  by  preconcert  or  association  they  may  be  indicted  and  convicted 
of  con^iracy.  .  .  .  The  gist  of  a  conspiracy  is  the  unlawful  confederation,  and  the 
offence  is  con^lete  when  the  confederacy  is  made,  and  any  act  done  in  pursuit  of  it 
is  no  constituent  part  of  the  offence."  Quoted  from  Groat,  An  Intboduction  10  the 
Study  op  Organizsed  Labor  in  America,  p.  38. 

••  Brightl/a  N.  P.  Rep.  (Pa.)  36  (1821). 
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artificially  to  raise  their  wages;  his  conclusion  was  that  ''a  com- 
bination to  resist  oppression,  not  merely  supposed  but  real,  would 
be  perfectly  innocent;  for  where  the  act  to  be  done  and  the  means 
of  accomplishing  it  are  ^lawful,  and  the  object  to  be  attained  is 
meritorious,  combination  is  not  conspiracy."  ••  The  court  finally 
decided  that  the  defendants  were  not  guilty  unless  they  should  be 
proved  "to  have  been  actuated  by  an  improper  motive." 

It  may  be  that  these  two  decisions  were  right  or  it  may  be  they 
were  wrong;  the  point  is  that  the  application  of  the  Hawkins 
doctrine  of  criminal  conspiracy  rendered  the  law  applicable  to 
labor  combinations  either  very  impredicable  or  highly  unjust. 
Since  that  day  some  of  the  prejudice  and  much  of  the  bitterness 
against  labor  unions  has  passed  away.  The  courts  have  in  a  meas- 
ure corrected  their  mistakes;  they  universally  to-day  declare  the 
legality  and  even  the  social  necessity  under  modem  industrial 
organization  of  trade-union  associations  and  organized  effort  on 
the  part  of  employees.^^  But  in  spite  of  all,  there  still  lurks  in  many 
minds  considerable  of  the  ancient  feeling;  and  even  to-day  de- 
cisions are  to  be  foimd  where  the  courts  have  resorted  to  the  same 
vague  conq>iracy  doctrine  in  order  to  hold  criminal  the  members 
of  trade  unions  whose  concerted  conduct  tended  in  the  judge's 
eyes  to  injure  the  social  welfare,  but  in  whose  individual  conduct 

••  Brightly's  N.  P.  Rep.  (Pa.)  42  (1821). 

^°  See,  for  instance,  the  recent  pronouncement  of  the  United  States  Supreme  Court 
in  the  case  of  American  Steel  Foimdries  v.  The  Tri-City  Central  Trades  Council, 
U.  S.  Sup.  Ct.,  October  Term,  1921  (decision  rendered  Dec.  5, 1921),  where  Mr.  Chief 
Justice  Taft,  rendering  the  opinion  of  the  coiirt,  says  (at  page  13):  "Labor  unions 
are  recognized  by  the  Clajrton  Act  as  legal  when  instituted  for  mutual  help  and  law- 
fully carrying  out  their  legitimate  objects.  They  have  long  been  thus  recognized  by 
the  courts.  They  were  organized  out  of  the  necessities  of  the  situation.  A  single  em- 
ployee was  he^less  in  dealing  with  an  employer.  He  was  dependent  ordinarily  on  his 
daily  wage  for  the  maintenance  of  himself  and  family.  If  the  employer  refused  to  pay 
him  the  wages  that  he  thought  fair,  he  was  nevertheless  unable  to  leave  the  employ 
and  to  resist  arbitrary  and  unfair  treatment.  Union  was  essential  to  give  laborers 
opportunity  to  deal  on  equality  with  their  employer.  They  united  to  exert  influence 
upon  him  and  to  leave  him  in  a  body  in  order  by  this  inconvenience  to  induce  him  to 
make  better  terms  with  them.  They  were  withholding  their  labor  of  economic  value 
to  make  him  pay  what  they  thought  it  was  worth.  The  right  to  combine  for  such  a 
lawful  purpose  has  in  many  years  not  been  denied  by  any  ooiirt.  The  strike  became 
a  lawful  Instrument  in  a  lawful  economic  struggle  or  competition  between  emplo3rer 
and  employees  as  to  the  share  or  division  between  them  of  the  joint  product  of  labor 
and  capitaL" 
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the  court  could  find  nothing  criminal.^  The  consequence  of  such 
decisions  is  that  trade-union  members,  forced  by  our  competitive 
system  to  fight  bitter  economic  battles  both  against  non-union 
employees  and  against  employers  intent. upon  driving  down  the 
price  of  labor,  feel  themselves  in  constant  danger  of  being  sent  to 
jail  as  conspirators  and  criminals;  and  the  consequent  fear  and  sense 
of  injustice  bred  by  such  cases  has  clearly  not  made  for  social  peace. 
Among  those  who  depart  from  the  historically  correct  doctrine 
that  either  criminal  means  or  a  criminal  end  must  be  proved  to 
constitute  a  criminal  conspiracy,  there  is,  almost  inevitably,  the 
widest  disagreement.  Some  would  hold  criminal  a  combination 
to  commit  any  act  contra  bonos  mares  or  offensive  to  the  general 
moral  sense  of  the  community.  Others  would  confine  the  crime 
of  conspiracy  to  combinations  to  commit  only  illegal  acts,  includ- 
ing imder  "illegal"  breaches  of  contract  as  well  as  torts;  still 
others  would  confine  the  offense  to  combinations  to  commit  torts; 
and  a  fourth  group  would  find  a  crime  in  the  case  of  some  torts 
and  not  of  others.  The  wideness  of  this  disagreement  itself  makes 
for  great  impredicability.  If  the  doctrine  includes  combinations 
to  commit  acts  contra  bonos  mores,  it  amoimts  to  nothing  more  nor 
less  than  a  device  to  convict  defendants  who  concededly  have 
violated  no  pre-established  law  whenever  individual  judges  deem 
it  for  the  interest  of  society  so  to  do,  —  a  return  to  justice  without 
law.  If  the  doctrine  is  confined  to  combinations  to  commit  some 
kinds  of  torts  but  not  all,  there  is  an  almost  equal  lack  of  pred- 
icability;  for  the  courts  which  have  suggested  this  have  found 
it  so  impossible  to  draw  the  line  between  those  torts  which  will 
make  a  combination  to  procure  them  criminal  and  those  which 
will  not  that  they  have  scarcely  even  attempted  it;  and  utter  im- 
predicability residts.  If  the  doctrine  covers  combinations  to  com- 
mit all  torts,  the  objections  based  on  lack  of  predicability  lose  much 
of  their  weight.  But  new  objections  arise.  The  result  would  be 
practically  to  turn  every  tort,  planned  by  more  than  one  person, 
into  a  crime.  That  is,  the  courts  woidd  be  adding  to  the  penalty 
worked  out  by  the  law  of  torts  (compensation),  an  added  criminal 
punishment  (imprisonment)  wherever  more  than  one  helped  to 
procure  the  act  which  constitutes  the  tort.    This  would  mean  a 

^  See,  for  example,  State  v.  Dalton,  134  Mo.  App.  5x7,  114  S.  W.  1x33  (1908). 
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revolutionary  stq>  in  the  law,  and  one  of  very  questionable  policy, 
to  say  the  least.^  Have  courts,  in  the  entire  absence  of  legislation, 
a  right  by  judicial  decision  alone  to  take  such  a  revolutionary 
step? 

In  spite  of  countless  assertions  in  the  older  cases  that  judges 
find  the  law  but  do  not  make  it,  we  must  recognize  frankly  that 
courts  do  make  law  or  legislate,  and  further  that  that  is  a  neces- 
sary part  of  their  judicial  function.  Nevertheless,  one  must  not 
lose  sight  of  the  fact  that  judicial  legislation  must  always  differ 
fundamentally  from  legislative  law  making.  The  latter  is  governed 
purely  by  expediency.  The  legislator's  only  guiding  principles  are 
the  economic  or  social  or  poUtical  welfare  of  his  people.  His  eye 
must  be  to  the  future;  precedents  mean  nothing  to  him.  The 
judge,  on  the  other  hand,  in  making  new  law  is  not  free  to  follow 
his  own  ideas  of  what  would  make  for  the  social  or  economic  wel- 
fare of  the  people.  He  is  bound  and  restrained  by  established 
and  recognized  legal  doctrines  and  principles.  For  instance,  no 
matter  how  firmly  convinced  a  common-law  judge  might  be  that 
the  Anglo-American  doctrine  that  consideration  is  necessary  to 
make  a  promise  binding  is  immoral  and  unsocial,  no  matter  how 
strongly  he  may  feel  that  the  continental  doctrine  requiring  no 
consideration  for  contracts  would  better  promote  the  general 
welfare,  the  judge  would  have  no  right  by  judicial  legislation  to 
overturn  at  a  stroke  the  established  and  well-recognized  principle 
underlying  the  common  law  of  contracts.  No  one  has  stated  this 
better  than  Justice  Holmes,  in  the  case  of  Stack  v.  New  Yorky  etc. 
Railroad.'^  ^ 

"We  agree,"  he  says,  "that,  in  view  of  the  great  increase  of  actions 
for  personal  injuries,  it  may  be  desirable  that  the  courts  should  have 
the  power  in  dispute.  We  appreciate  the  ease  with  which,  if  we  were  care- 
less or  ignorant  of  precedent,  we  might  deem  it  enlightened  to  assume 
that  power.  We  do  not  forget  the  continuous  process  of  developing  the 
law  that  goes  on  through  the  courts,  in  the  form  of  deduction,  or  deny 
that  in  a  clear  case  it  might  be  possible  even  to  break  away  from  a  line 
of  decisions  in  favor  of  some  rule  generally  admitted  to  be  based  upon 

^  There  would  seem  to  be  little  room  for  doubt  that  no  court  or  legislature,  squarely 
facing  and  con^rehending  the  situation,  would  be  willing  to  turn  every  tort  planned 
by  more  than  one,  into  a  crime. 

^  177  Mass.  15s,  158,  $8  N.  E.  686  (1900). 
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a  deeper  insight  into  the  present  wants  of  society.  But  the  improvements 
made  by  the  courts  are  made,  ahnost  invariably,  by  very  slow  degrees 
and  by  very  short  steps.  Their  general  duty  is  not.  to  change  but  to 
work  out  the  principles  already  sanctioned  by  the  practice  of  the  past. 
No  one  supposes  that  a  judge  is  at  liberty  to  decide  with  sole  reference 
even  to  his  strongest  convictions  of  policy  and  right.  His  duty  in  general 
is  to  develop  the  principles  which  he  finds,  with  such  consistency  as  he 
may  be  able  to  attain." 

Seventeen  years  later,  speaking  in  the  United  States  Supreme 
Court,  in  the  case  of  Southern  Pacific  Co.  v.  Jensen,''^  Justice  Holmes 
again  admirably  expressed  the  same  idea. 

''I  recognize  without  hesitation,"  he  said,  "that  judges  do  and  must 
legislate,  but  they  can  do  so  only  interstitially;  they  are  confined  from 
molar  to  molecular  motions.  A  common-law  judge  could  not  say  I 
think  the  doctrine  of  consideration  a  bit  of  historical  nonsense  and  shall 
not  enforce  it  in  my  court.  No  more  could  a  judge  exercising  the  limited 
jurisdiction  of  admiralty  say  I  think  well  of  the  common-law  rules  of 
master  and  servant  and  propose  to  introduce  them  here  en  bloc" 

Thus  it  would  seem  clear  that  even  were  it  wise  to  take  such  a 
step  as  to  turn  into  crimes  when  planned  by  more  than  one  person 
all  those  acts  ^^  which  through  long-established  usage  have  come 
to  be  held  tortious  but  not  criminal,  no  judge  by  the  method  of 
judicial  legislation  has  the  right  to  do  so.  A  step  of  so  very  ques- 
tionable a  nature  and  so  revolutionary  and  sweeping  in  its  char- 
acter must  be  taken,  if  at  all,  by  the  legislature.  During  the 
seventeenth  century,  when  the  law  was  undergoing  a  period  of 
exceptional  and  vigorous  growth,  when  morals  were  being  largely 
infused  into  the  law  and  many  new  doctrines  introduced,  the  courts 
went  much  further  in  judicial  legislation  than  to-day.  Yet  even 
the  seventeenth-century  judges  never  went  so  far  as  to  lay  down 
the  doctrine  that  all  combinations  to  connnit  torts  are  criminal. 

Those  who  preach  the  doctrine  that  a  conspiracy  may  be  criminal 
although  neither  the  means  used  nor  the  end  pursued  is  criminal, 
resort  for  the  most  part  to  an  argument  foimded  upon  the  danger 
of  combinations  to  the  commimity.    If  it  is  the  function  of  the 

M   244  U.  S.  205,  331  (19x7). 

'*  As  is  readily  apparent  from  the  ocmtext,  the  word  ''acts"  here  is  used  in  its 
common  sense  of  including  not  simply  ''voluntary  muscular  contractions,"  but  the 
immediate  and  direct  effects  of  such  voluntary  muscular  contractions  as  welL 
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criminal  law  to  protect  the  social  welfare,  they  argue,  whatever 
causes  peculiar  danger  to  the  social  welfare  should  come  under  the 
ban  of  the  criminal  law.  Although  a  single  individual's  design  to 
commit  a  tort  is  not  usually  criminal  because  not  of  sufficient  danger 
to  the  state,  yet  where  several  combine  and  conspire  to  commit  a 
tortious  act,  the  increased  power  for  wrong  is  so  magnified,  the 
danger  to  the  public  welfare  which  arises  from  such  a  nefarious 
plotting  is  so  threatening,  that  the  criminal  law  should  be  extended 
to  cover  this  increased  danger.  As  Bishop  says  in  his  Criminal 
Lawi^^  adopting  the  words  of  the  English  Criminal  Law  Commis- 
sioners of  1843 • 

"The  general  principle  on  which  the  crime  of  conspiracy  is  founded  is 
this,  that  the  confederacy  of  several  persons  to  effect  any  injtuious  ob- 
ject creates  such  a  new  and  additional  power  to  cause  injury  as  requires 
criminal  restraint;  although  none  would  be  necessary  were  the  same  thing 
proposed,  or  even  attempted  to  be  done,  by  any  person  singly."  ^' 

Such  forms  of  statement  are  very  persuasive.  One  does  not  wonder 
that  the  idea  has  gained  many  adherents.  Yet  the  danger  argu- 
ment is  open  to  serious  objection.  The  short  answer  to  it  is  that 
if  every  combination  to  commit  a  tortious  act  does  in  fact  so  in- 
crease the  danger  to  the  state  that  the  criminal  law  should  imder- 
take  to  prevent  it,  it  is  for  the  legislature,  and  not  for  the  courts,  to 
make  the  first  move  in  the  matter.  It  is  always  open  to  the  legis- 
lature to  declare  what  is  so  dangerous  to  the  state  that  it  shoidd 
be  branded  as  criminal.  It  is  not  open  to  the  courts  by  sweeping 
judicial  legislation  to  turn  into  common-law  crimes  every  combina- 
tion to  commit  a  tortious  act. 
But  there  is  another  objection  to  the  danger  argument  which 

^*  2  Bishop,  New  Csdonal  Law,  S  180,  quoting  from  Seventh  Rep.  Crim.  Law 
Com.,  XS43,  p.  90. 

"  A  number  of  judges  have  expressed  the  same  idea.  See,  for  instance,  State  v. 
Dalton,  134  Mo.  App.  517,  535,  114  S.  W.  1132  (1908),  where  Justice  Nortoni,  ren- 
dering the  decision  in  a  lower  Missouri  court,  says:  "It  may  be  stated  as  a  general 
proposition  that  where  an  additional  power  or  enhanced  ability  to  accomplish  an 
injurious  purpose  arises  by  virtue  of  the  confederation  and  concert  of  action,  an  ele- 
ment of  criminal  conspiracy  is  thereby  introduced  which  will  render  sufficiently 
criminal  either  the  means  or  the  purpose  otherwise  merely  unlawful,  to  sustain  a  con- 
viction, although  the  means  or  the  end  were  not  such  as  are  indictable  if  performed  by 
a  single  individual."  See  also  Comm.  v.  Judd,  2  Mass.  329, 337  (1807),  per  Parsons, 
C.  J.;  United  States  v.  Lancaster,  44  Fed.  896  (1891)  (per  Spear,  J.). 
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perhaps  strikes  still  deeper.  The  whole  axgument  is  based  essen- 
tially upon  a  false  premise.  It  is  based  upon  the  sweeping  gen- 
eralization that  the  design  to  conmiit  acts  which  are  tortious  or 
which  are  catUra  bonos  mores  is  of  far  greater  danger  to  the  state 
when  conceived  by  a  combination  than  when  conceived  by  a  single 
person.  But  in  these  days  of  huge  and  powerful  corporations, 
which  form  in  the  eyes  of  the  law  single  persons,  such  a  generaliza- 
tion would  seem  far  too  sweeping  to  accord  with  the  actual  facts 
of  every-day  life.  Why  should  the  law  be  such  that  if  two  sted 
workers  plan  a  certain  act  which  the  law  regards  as  tortious,  they 
should  be  subject  to  fine  and  imprisonment;  but  if,  let  us  say,  the 
United  States  Steel  Corporation  plans  and  executes  the  self-same 
act,  the  criminal  law  should  be  imable  to  touch  it?  Is  the  danger 
to  the  state  really  greater  in  the  first  case  than  in  the  second? 
Why  should  a  combination  of  individuals  to  commit  an  act  which 
the  law  regards  perhaps  as  tortious  but  not  as  criminal  constitute 
a  crime  if  the  individuals  are  not  incorporated,  but  be  free  from 
crime  if  they  are  incorporated?  Is  that  justice?  Is  not  the  gen- 
eralization upon  which  the  danger  argimient  is  based,  after  all, 
far  too  hastily  made  and  too  frequently  out  of  accord  with  existing 
facts,  to  furnish  a  soimd  basis  for  an  all-important  legal  doctrine? 

IV 

So  far  as  the  state  of  authorities  goes,  apart  from  one  outstand- 
ing exception  it  is  exceedingly  doubtful  whether  the  majority 
of  actual  decisions,  either  in  England  or  America,  supports  the 
constantly  reiterated  statement  that  to  constitute  a  criminal  con- 
spiracy neither  the  object  pursued  nor  the  means  used  need  neces- 
sarily be  criminal.  The  fraud  cases  constitute  the  exception. 
They  follow  the  doctrine  which  arose  out  of  the  seventeenth  cen- 
tury development  of  the  law  of  cheats.  During  the  seventeenth 
and  the  earlier  part  of  the  eighteenth  centuries  the  law  of  cheats 
was  very  unsettled;  and  niunerous  cases  were  prosecuted,  some 
under  individual  indictments  and  others  under  indictments  for 
conspiracy,  which  did  not  involve  public  frauds  and  which  did  not 
fall  stricUy  under  the  statute  of  false  tokens.^*  Unconsciously, 
these  seventeenth  and  eighteenth  century  courts  were  greatly  ex- 

"  33  Hen.  VIII,  c.  i. 
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tending  the  law  of  cheats  so  as  to  make  the  law  conform  more  closely 
to  prevailmg  ideas  of  morality.  When,  later  in  the  eighteenth  cen- 
tury, the  courts  began  to  recede  from  their  seventeenth-century 
pretensions,  several  cases  were  decided  holding  that  private  un- 
fair dealings  where  no  false  token  was  used  were  not  indictable  in 
the  case  of  individuals;  ^'  but  in  the  case  of  conspiracies,  the  courts 
reserved  their  criminality.  What  followed  was  perhaps  only 
natural.  The  notorious  deficiencies  of  the  criminal  law  of  cheats 
provoked  the  judges  into  supplying  its  gaps  through  the  method 
of  criminal  conspiracy;  what  really  amounted  to  judicial  legisla- 
tion to  cure  the  shortcomings  of  the  misshapen  criminal  law  and 
the  silence  of  the  legislators,  was  hidden  behind  the  convenient 
Hawkins  doctrine.  The  judges  felt  the  injustice  of  allowing  bands 
of  manifest  criminals,  combining  to  defraud  others  of  their  prop- 
erty, from  escaping  pimishment  because  of  the  criminal  law's 
absurd  deficiencies;  and  the  result  was  that  hard  cases  made  bad 
law.  In  view  of  what  has  already  been  said  the  doctrine  of  these 
fraud  cases,  allowing  conspiracy  indictments  where  the  fraud 
would  not  of  itself  be  indictable  would  theoretically  seem  open  to 
very  serious  question;  but  in  view  of  the  niunerous  decisions  sup- 
porting this  doctrine  in  cases  of  fraudulent  representations,  the 
fraud  cases  must  be  recognized  as  an  acknowledged  exception  to 
the  general  rule.  The  effect  of  the  doctrine  upon  modem  law  is  in 
many  respects  very  unfortunate.  The  law  of  criminal  conspiracy 
as  to  fraud  cases  has  lost  well-nigh  all  predicability;  it  is  ahnost 
impossible  to-day  to  foretell  whether  a  conspiracy  conviction  can 
be  had  for  concerted  misrepresentation  or  not.  No  one  knows  ex- 
actly what  constitutes  the  fraud  necessary  to  support  such  a  con- 
viction. Must  it  be  such  fraud  as  would  be  good  ground  for  setting 
aside  a  contract?  Or  must  it  be  such  as  would  support  an  action 
for  damages?  Does  it  differ  from  the  kind  of  pretense  necessary 
to  support  an  indictment  for  obtaining  property  by  false  pretenses, 
and  if  so,  in  just  what  respect?  Will  a  mere  false  promise  suffice? 
Where  the  purpose  to  cheat  is  plain,  but  the  proposed  deceit  is 
such  that  it  could  not  possibly  actually  deceive  the  victims,  may 
a  conspiracy  indictment  be  had?    A  glance  through  the  innmner- 

»•  Sec,  for  instance,  Rex  r.  WUdcrs,  cited  in  2  Burr,  at  1128  (1720);  Rex  v.  Biyan, 
2  Stra.  866  (1730);  Rex  r.  Wheatley,  2  Burr.  1125  (1761). 
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able  fraud  cases  is  suffident  to  reveal  the  legal  morass  into  which 
the  law  has  strayed  as  a  result  of  following  in  these  cases  the 
Hawkins  doctrine. 

Quite  apart  from  the  fraud  cases,  the  notion  gleaned  from  the 
Hawkins  statement  and  from  the  leading  text-writers  who  have 
been  following  in  Hawkins'  footsteps  ever  since,  has  gained  the 
widest  currency.  If  one  were  to  consider  all  the  dicta  and  unsup- 
ported statements  of  judges  and  text-writers,  he  would  unques- 
tionably find  the  very  great  majority  in  support  of  the  doctrine 
that  to  constitute  a  conspiracy  neither  the  end  pursued  nor  the 
means  used  need  necessarily  be  criminal.  Such  is  the  common 
statement,  which  in  the  words  of  Hobbes  passes  ''like  gaping  from 
mouth  to  mouth."  Yet  the  actual  decisions,  apart  from  the  fraud 
cases,  lend  small  support  to  the  prevalent  conceptions.  State- 
ments are  copied  from  one  text-book  into  another,  and  then  into 
the  encyclopaedias  of  law;  and  long  and  formidable  lists  of  cases 
are  dted  to  support  the  statements.  But  when  these  lists  of  cases 
are  carefully  analyzed,  it  will  be  found  that  frequently  the  majority 
of  them  are  dted  for  mere  dicta  or  loose  general  remarks;  and  that 
of  the  actual  decisions,  not  since  overruled,  almost  all  are  fraud 

Two  illustrations  will  suffice.  Bishop  in  his  Criminal  Law, 
speaking  of  the  crime  of  conspiracy,  says:  ^  "The  imlawful  thing 
proposed,  whether  as  a  means  or  an  end,  need  not,  to  constitute  a 
punishable  conspiracy,  be  such  as  would  be  indictable  if  proposed 
or  even  done  by  a  single  individual."  In  support  of  this  statement 
he  dtes  three  American  and  two  English  cases.  Of  the  three  Ameri- 
can cases.  State  v.  Rowley ^^  is  a  conspiracy  to  cheat  and  defraud 
and  apparently  fell  directly  within  the  terms  of  a  state  statute 
against  cheating  by  false  pretenses;  State  v.  Bumham,^  has  been 
in  effect  apparently  overruled  by  State  v.  Straw ;^  and  People  v. 
Richards^  seems  to  have  been  also  overruled  by  Alderman  v. 
People.^  The  American  cases  dted,  therefore,  fximish  very  doubt- 
ful support  for  Bishop's  statement.  Of  the  two  English  cases  dted 
both  are  conspirades  to  cheat  and  defraud. 

M  2  Bishop,  Nbw  Cbdc.  Law,  8  ed.,  (  z8i  (i).       "^  Z3  Conn,  xoz  (1837). 
»  IS  N.  H.  396  (1844).  »  4a  N.  H.  393  (1861). 

.M  I  Mich.  3x6  (1849)-  **  4  Mich.  4x4,  433  (1857). 
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Among  the  more  recent  statements  is  that  in  the  encyclopaedia 
of  law  now  being  prepared  under  the  name  of  Corpus  Juris.  Under 
the  heading  of  ''Conspiracy"  occurs  the  following  imqualified 
statement:  ^  "It  is  not  essential,  however,  to  criminal  liability 
that  the  acts  contemplated  should  constitute  a  criminal  offense  for 
which,  without  the  elements  of  conspiracy,  one  alone  could  be 
indicted."  This  statement  is  supported  by  so  long  a  list  of  cases 
(with  none  dted  cotUra)  that  he  must  be  bold  of  heart  who  would 
venture  to  deny  the  authority  back  of  the  statement.  Yet  if  one 
has  the  patience  to  analyze  the  decisions,  case  by  case,  as  authori- 
ties for  the  statement  quoted  they  fall  like  a  house  of  cards.  In 
all,  thirty-seven  American  cases  are  cited.  Of  these,  no  less  than 
ten  are  apparently  conspiracies  to  commit  criminal  offenses,  and 
therefore  have  no  authority  beyond  that  of  mere  dicia;  seven  are 
indictments  under  state  statutes  relating  to  conspiracy;  three  are 
dvil  actions;  two  have  in  effect  been  overruled  by  later  cases 
within  the  jurisdiction;  and  in  two  the  defendants  were  held  not 
guilty.  Sixteen  of  the  decisions  were  fraud  cases.  When  one  thus 
analyzes  the  long  list  of  authorities,  he  finds  that,  apart  from  the 
fraud  cases,  there  are  at  most  six  or  seven  actual  decisions  sup- 
porting the  statement.  Of  these,  two  were  early  cases  for  seducing 
or  enticing  away  an  infant  girl  without  her  father's  consent,  — 
cases  which,  like  the  fraud  decisions,  should  perhaps  be  recognized 
as  another  exception  to  the  ordinary  doctrine;  '^  two  were  in  lower 
state  courts,  and  should  therefore  hardly  be  regarded  as  authorita- 
tive, at  least  outside  of  Missouri  and  New  Jersey,  where  they  were 
decided.  Of  the  two  remaining  cases,  one  is  State  v.  Donaldson,^ 
which  was  said  in  the  later  New  Jersey  case  of  Jersey  City  Printing 
Co.  V.  Cassidy,^^  to  embody  a  doctrine  which  "may  be  regarded  as 
entirely  exploded,"  •^  and  the  other  was  State  v.  Bienstock,^^  which 
probably  should  be  classed  among  the  fraud  cases.    "We  think, 

••  12  C.  J.  547. 

^  Such  cases  seem  to  rest  lai^gely  upon  the  authority  of  the  En^jLish  eighteenth- 
century  case  of  Rez  v,  Delaval,  3  Burr.  1434  (1763).  But,  as  Wright  remarks  (Cuia- 
NAL  CoNSFiXACT,  p.  32):  "It  Can  hardly  be  doubted  that  .  .  .  the  acts  proposed 
were  indictable  at  the  date"  of  that  case,  "independently  of  combination,  on  the 
principle  .  .  .  that  conduct  grossly  contrary  to  public  morals  or  public  decency  was 
punishable  irrespectively  of  combination." 

••  32  N.  J.  L.  151  (1867).  •»  63  N.  J.  Eq.  759,  762,  53  Ad.  230  (1902). 

^  See  quotation  in  note  51,  supra.        ^  78  N.  J.  L.  256,  73  Atl.  530  (1909). 
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therefore,"  said  the  court  in  reaching  its  decision  •*  "that  the  ob- 
ject of  the  conspiracy  was  unlawful,  .  .  .  and  that  this  unlawful 
object  was  designed  to  be  accomplished  by  deceit  and  fraud,  was 
a  cheat  reaching  large  numbers  of  persons  and  tended  to  their 
oppression."  •* 

On  the  following  page  of  Corpus  Juris  the  further  statement  is 
made  •*  that  "  it  will  be  enough  if  the  acts  contemplated  are  cor- 
rupt, dishonest,  fraudulent,  or  immoral,  and  in  that  sense  illegal." 
But  five  American  cases  and  one  English  case  are  dted  in  support 
of  this.  Of  the  five  American  cases,  the  first  is  one  where  the  de- 
fendants were  held  not  guilty;  the  second  is  the  decision  of  merely 
a  lower  state  court;  the  third  case  seems  to  have  been  later  over- 
ruled; the  fourth  was  the  case  of  a  conspiracy  to  commit  an  act 
which  was  illegal;  ^  and  the  fifth  was  a  conspiracy  to  commit  a 
criminal  offense.  The  English  case  of  Rex  v.  Ddaval  was  a  con- 
spiracy to  commit  what  was  probably  a  criminal  offense.*' 

These  examples  will  suffice  to  show  how  plentiful  and  common 
are  loose  dicta  scattered  through  the  cases  following  the  Hawkins 
doctrine,  but  how  few  actual  decisions,  apart  from  the  fraud  cases, 
can  be  actuaUy  mustered  out  in  its  support.  On  the  other  hand, 
decisions  are  not  lacking  which  squarely  decide  against  the  Hawkins 
doctrine.  In  Rex  v.  Turner,^''  already  discussed,  Lord  EUen- 
borough  clearly  rejects  the  doctrine;  and  although  the  decision 
has  been  criticized  by  some,**  it  has  been  followed  by  later  cases, 
such  as  Rex  v.  Pyweil.^^  Similar  decisions  are  to  be  foimd  among 
the  American  cases.  In  the  case  of  Commonwealth  v.  PriuSy^^  for 
instance.  Justice  Bigelow  refused  to  convict  for  a  conspiracy  to 
over-insure  certain  goods,  saying:  "It  was  not  a  crime  in  the  de- 

"  78  N.  J.  L.  256,  274i  73  AU.  530  (1909). 

"  One  other  possible  decision  in  support  of  the  text  statement,  not  a  fraud  case,  b 
Lanasa  v.  State,  109  Md.  602,  71  Atl.  1058  (1909).  This  was  an  indictment  for  a  con- 
spinicy  willfully  and  maliciously  to  injure  and  destroy  property.  But  in  this  case  the 
evidence  seems  abimdantly  to  prove  the  commission  of  acts  which  would  be  criminal 
quite  apart  from  the  combination  or  conspiracy. 

••  12  C.  J.  548. 

**  See  78  N.  J.  L.,  356,  274,  where  the  court  says,  "We  think  therefore  that  the 
object  of  Uie  conspiracy  was  unlawful." 

••  See  note  87,  supra.  ^  13  East  228  (1811). 

**  See,  for  instance.  Lord  Campbell,  C.  J.,  in  Reg.  v.  Rowlands,  5  Cox  436,  490 

(1851). 

••  X  Starkie,  402  (1816).  »••  9  Gray  (Mass.)  127  (1857). 
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fendants  to  procure  an  over-insurance  on  their  stock  in  trade.  It 
was  at  most  only  a  dvil  wrong.  The  charge  of  a  conspiracy  to  do 
so  does  not  therefore  amount  to  a  criminal  offence." 

V 

In  some  jurisdictions  special  statutes  have  been  passed  to  regu- 
late the  law  of  conspiracy;  certain  of  these  set  at  rest  such  ques- 
tions as  have  formed  the  subject  of  the  foregoing  discussion.  In 
the  federal  courts,  for  instance,  the  Hawkins  doctrine  no  longer 
lives.    The  federal  conspiracy  statute  ^®*  provides  that 

"If  two  or  more  persons  conspire  either  to  commit  any  offense  against 
the  United  States,  or  to  defraud  the  United  States  in  any  manner  or  for 
any  purpose,  and  one  or  more  of  such  parties  do  any  act  to  effect  the 
object  of  the  conspiracy,  each  of  the  parties  to  such  conspiracy  shall  be 
fined  not  more  than  ten  thousand  dollars,  imprisoned  not  more  than 
five  years,  or  both." 

This  important  statute,  as  is  evident  from  its  terms,  follows  in  the 
main  sound  principles  of  law,  and  except  in  cases  of  defrauding 
makes  impossible  a  federal  conspiracy  conviction  where  no  federal 
criminal  offense  has  been  conspired.  What  imcertainty  has  arisen 
from  the  act  has  centered  chiefly  in  the  somewhat  doubtful  meaning 
of  the  words,  "defraud  the  United  States."  ^^  It  will  be  noticed 
that  the  statute,  imlike  the  common  law,  requires  the  conunission 
of  some  overt  act  other  than  the  mere  act  of  conspiring.^" 

In  conclusion,  the  fundamental  similarity  may  be  pointed  out 
between  the  principles  of  the  law  of  criminal  and  those  of  dvil 
conq)iracy.  The  one  is  a  crime  and  the  other  a  tort,  and  naturally, 
therefore,  certain  marked  differences  must  exist  between  them.*^ 

»"  U.  S.  Coup.  Stat.,  1918,  §  10201. 

^"  See  a  Zolike,  Federal  Cximinal  Law,  §§  1038  et  seq. 

^"  In  a  number  of  states  inqx>rtant  conspiracy  statutes  exist,  which  must  often  be 
zef erred  to  in  order  to  avoid  misunderstanding  the  significance  of  decisions  rendered 
within  such  states.  See,  for  example,  the  New  York  Con^iracy  statute  (N.  Y.  Penai 
Law,  §  580). 

iM  xhe  differences  between  criminal  and  civil  conspiracy  need  not  here  be  dwelt 
upon.  The  most  striking  difference  is  as  to  the  necessity  of  some  overt  act.  Since 
dvil  conspiracy  is  a  tort,  and  since  the  tort  remedy  is  compensation  paid  for  damages 
suffered,  no  right  of  action  exists  without  proof  of  damage;  and  damage  comes  through 
overt  acts.  In  other  words,  unlike  the  law  of  criminal  conspiracy,  in  civil  conspiracy 
some  overt  act  other  than  the  mere  conspiring  must  be  proved.    As  the  courts  say, 
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Yet  the  fundamental  principles  underlying  the  two  are  essentially 
the  same.  Just  as  in  criminal  conspiracy  acts  not  criminal  when 
committed  by  individuals  should  not  be  held  criminal  when  com* 
mitted  by  combinations,  so  in  dvil  conspiracy  acts  not  tortious 
when  committed  by  individuals  should  not  be  held  tortious  when 
committed  by  combinations.  The  mere  combination  cannot  add 
illegality  in  the  latter  case  any  more  than  it  can  add  criminality  in 
the  former.  Yet,  as  in  the  criminal  conspiracy  cases,  there  is  a 
prevalent  and  widespread  notion  abroad  that  in  some  mystical 
way  a  combination  can  be  called  a  conspiracy  and  conspiracy  lends 
illegality.  It  is  only  another  phase  of  the  same  confusion  of  thought 
already  discussed.  In  the  case  of  Lindsay  and  Company  v.  Mon- 
tana Federation  of  Labor y^^  the  court  squarely  rejects  such  a  doc- 
trine in  these  words :  *" 

"There  can  be  found  running  through  oiu*  legal  literature  many  re- 
markable statements  that  an  act  perfectly  lawful  when  done  by  one  per- 
son becomes  by  some  sort  of  legerdemain  criminal  when  done  by  two  or 
more  persons  acdng  in  concert,  and  this  upon  the  theory  that  the  con- 
certed action  amounts  to  a  conspiracy.  But  with  this  doctrine  we  do 
not  agree.  If  an  individual  is  clothed  with  a  right  when  acting  alone, 
he  does  not  lose  such  right  merely  by  acting  with  others,  each  of  whom 
is  clothed  with  the  same  right.  If  the  act  done  is  lawful,  the  combination 
of  several  persons  to  commit  it  does  not  render  it  unlawful.  In  other 
words,  the  mere  combination  of  action  is  not  an  element  which  gives 
character  to  the  act." 

So,  Justice  Holmes,  in  his  dissenting  opinion  in  the  case  of 
Vegelahn  v.  Guntner^^''  said: 

"But  there  is  a  notion  which  latterly  has  been  insisted  on  a  good  deal, 
that  a  combination  of  persons  to  do  what  any  one  of  them  lawfully  might 
do  by  himself  will  make  the  otherwise  lawful  conduct  unlawful.  It  would 
be  rash  to  say  that  some  as  yet  unformulated  truth  may  not  be  hidden 
under  this  proposition.  But  in  the  general  form  in  which  it  has  been 
presented  and  accepted  by  many  cotuls,  I  think  it  plainly  untrue,  both 
on  authority  and  on  principle." 

the  gist  of  the  action  is  the  damage,  and  not  the  oon^iracy.  In  Savile  9.  Roberts, 
z  Ld.  Raym.  374,  378,  it  was  said:  "An  action  will  not  lie  for  the  greatest  con^izacy 
imaginable,  if  nothing  be  put  in  execution;  but  if  the  party  be  damaged,  the  action 
will  lie."   See  also  Adler  v.  Fenton,  24  How.  (U.  S.)  407  (1S60). 

101  27  Mont.  264,  96  Pac.  127  (1908).  *••  /Wrf.,  273. 

1^  167  Mass.  92,  107,  108,  44  N.  E.  X077  (1896). 
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And  Chief  Justice  Parker,  rendering  the  opinion  of  the  court  in 
National  Protective  Association  v.  Cumming,^^^  expressed  the  same 
idea  when  he  said:  "Whatever  one  man  may  do  alone,  he  may  do 
in  combination  with  others  provided  they  have  no  imlawful  object 
in  view.  Mere  numbers  do  not  ordinarily  affect  the  quality  of  the 
act."  !<>» 

Perhaps  enough  has  been  said  to  make  it  evident  that  it  is  high 
time  to  abandon  the  prevalent  and  often  repeated  idea  that  mere 
combination  in  itself  can  add  criminality  or  illegality  to  acts  other- 
wise free  from  them.  Such  a  doctrine  grew  out  of  an  historical 
mistake,  and  has  no  real  basis  in  our  law.  It  is  logically  imsound 
and  indefensible.  Moreover,  it  is  dangerous.  It  tends  to  rob  the 
law  of  predicability,  and  to  make  justice  depend  too  often  upon 
the  chance  prejudices  and  convictions  of  individual  judges.  It  has 
tended  to  make  the  law  chaotic  and  formless  in  precisely  those 
situations  where  the  salvation  of  our  troubled  times  most  demands  a 
precise  and  imderstandable  law.  Because  under  its  cover  judges 
are  often  free  to  legislate  or  to  decide  great  social  issues  largely  in 
accordance  with  their  personal  convictions,  it  has  rendered  the 
courts  open  to  the  bitter  and  constant  cry  of  class  partisanship. 
It  is  a  doctrine  as  anomalous  and  provincial  as  it  is  imhappy  in  its 
results.  It  is  utterly  unknown  to  the  Roman  law;  it  is  not  foimd 
in  modem  Continental  codes;  few  Continental  lawyers  ever  heard 
of  it.  It  is  a  fortunate  circumstance  that  it  is  not  encrusted  so 
deep  in  our  jurisprudence  by  past  decisions  of  our  courts  that  we 
are  imable  to  slough  it  off  altogether.  It  is  a  doctrine  which  has 
proved  itself  the  evil  genius  of  our  law  wherever  it  has  touched  it. 
May  the  time  not  be  long  delayed  in  coming  when  it  will  be 
nothing  more  than  a  shadow  stalking  through  past  cases,  —  when 
the  Hawkins  doctrine  at  last  will  be  conclusively  laid  to  rest  I 

Requiescat  in  pace  I 

Francis  B.  Sayre. 

Hasvaxd  Law  School. 

»••  170  N.  Y.  315,  63  N.  E.  369  (1902). 

^M  See  also  Bohn  Mfg.  Co.  v,  Hollis,  54  Minn.  333,  234,  55  N.  W.  11x9  (1893); 
Macauley  Bros.  v.  Tiemey,  19  R.  I.  255,  264,  33  Atl.  i  (1895);  Clemmitt  9.  Watson, 
14  Ind.  App.  38, 42  N.  £.  367  (1895).  Needless  to  say,  numerous  statements  are  also 
to  be  found  holding  to  the  contrary. 
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THE  PROGRESS  OF  THE  LAW,  1919-1922 

EVIDENCE,  n 

Preliminary  Topics  {Continued) 

jIDMISSIONS.  A  valuable  contribution  to  the  theory  of  admis- 
sions  by  Edmund  M.  Morgan  ^  treats  them  as  affirmative 
evidence  against  the  admitter  of  the  truth  of  the  facts  stated,  which 
escape  the  operation  of  the  hearsay  rule  only  because  there  is  an 
excq>tion  to  that  rule  for  all  admissions.  He  attacks  Wigmore's 
view,*^  that  admissions  are  not  hearsay  because  they  are  not  affirma- 
tive proof,  but  operate  only  destructively  to  shake  the  admitting 
party's  case  just  as  the  prior  inconsistent  statements  of  a  witness 
come  in  only  to  shake  the  witness's  testimony.  As  often  in  the  law, 
while  it  is  important  for  purposes  of  analysis  to  ascertain  the  correct 
explanation  of  a  conmion  legal  phenomenon,  it  makes  no  practical 
difference  in  most  situations  which  view  be  adopted.  Here  legal 
research  enters  upon  the  fascinating  process  of  finding  or  devising 
situations  where  it  will  make  a  difference.'*  Ordinarily,  whether 
the  admission  is  a  minus  quantity  on  the  admitter's  side  of  the  case, 
as  Wigmore  contends,  or  a  plus  quantity  on  the  opponent's  side, 
as  Morgan  contends,  it  is  allowed  in  evidence  and  its  effect  on  the 
admitter's  chances  of  victory  is  equally  damaging.  Morgan,  how- 
ever, cites  a  case'*  where  a  verdict  against  the  admitter  resting 
on  no  evidence  but  the  admission,  was  sustained,  a  result  incorrect 
on  Wigmore's  theory,  because  then  there  would  have  been  no  evi- 
dence at  all  to  support  the  verdict;  and  two  criminal  cases  ^  where 
a  statute  required  the  prosecutrix's  testimony  to  be  corroborated 
and  the  defendant's  admission  was  held  corroboration,  although 
on  Wigmore's  theory  it  would  not  be  evidence  on  behalf  of  the 

■*  "Admissions  as  an  Exception  to  the  Hearsay  Rule,"  30  Yale  L.  J.  355  (192 1). 

>7  2  Evidence,  §§  1048, 1049;  accord^  "Can  an  Admission  by  Silence  while  under 
Arrest  be  Used  as  Supporting  Evidence?"  34  Haxv.  L.  Rev.  205  (1920). 

**  For  the  use  of  a  similar  method  in  the  law  of  negotiable  instruments,  see  Z. 
Chafee,  Jr.,  "Acceleration  Provisions  in  Time  Paper/'  32  Haev.  L.  Rev.  747. 

••  M'Kewen  v,  Cotching,  27  L.  J.  Exch.  (n.  s.)  41  (1857). 

**  State  9.  Jonas,  48  Wash.  133,  92  Pac.  899  (1907);  People  v.  Casda,  191  App. 
Div.  376, 181  N.  Y.  Supp.  855  (1920),  disapproved  by|34  Hakv.  L.  Rev.  205,  210. 
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State.  Unfortunately  none  of  these  three  cases  discusses  the  point 
in  controversy.  Moigan  also  dtes  many  judicial  statements  in 
support  of  his  position.  He  shows  that  the  affirmative  use  of  ad- 
missions which  are  against  interest  when  made  cannot  be  explained 
by  the  recognized  hearsay  exception  of  declarations  against  interest, 
because  (a)  the  declarant  is  usually  available,  (b)  admissions  are  not 
limited  to  pecimiary  or  proprietary  interest.  It  may  be  added 
that  declarations  against  interest  may  be  introduced  by  either  party, 
whereas  admissions  are  good  only  against  the  declarant.  On  the 
other  handy  this  one-sided  aspect  makes  admissions  so  different 
from  all  the  recognized  hearsay  exceptions,  that  it  is  questionable 
whether  they  have  any  place  there.  Morgan  argues  forcibly  that 
admissions  are  free  from  the  main  objections  to  hearsay  testimony. 
There  is  abundant  opportunity  to  test  the  accuracy  of  the  report 
of  what  the  declarant  said  and  the  truth  of  what  he  did  say,  because 
he  himself  is  usually  in  the  case  and  directly  interested  to  weaken 
the  effect  of  the  admission. 

The  silence  of  an  arrested  person  in  the  presence  of  those  who 
make  grave  charges  against  him  may  be  interpreted  as  an  admission 
of  the  charges  or  as  insistence  upon  his  constitutional  privilege 
against  self-incrimination.  Perhaps  if  he  makes  no  express  claim 
of  privilege,  the  former  interpretation  is  permissible,'^  but  this  is 
clearly  wrong  when  he  said,  ''Our  cobnsel  gave  us  orders  not  to 
talk  about  the  case  until  we  were  taken  into  court."  •*  In  a  dvil 
suit  against  the  driver  of  an  automobile,  the  damaging  remark  of 
a  bystander  after  the  accident  to  which  the  defendant  made  no 
reply  was  admitted  against  him.^  However,  an  unanswered  letter 
is  not  usually  an  admission  against  the  recipient,  because  the  proba- 
bility of  a  denial  is  much  less  than  in  the  case  of  damaging  oral 
statements." 

*^  People  9.  Casda,  supra,  one  judge  dissenting  on  this  point;  People  v.  Wilson, 
298  111.  257, 131  N.  £.  609,  (1921);  State  9.  Claymonst,  114  Atl.  (N.  J.)  155  (1921). 

**  Yet  the  silence  was  held  an  admission  in  People  v.  Graney,  32  Cal.  App.  1098, 
192  Pac.  460  (1920),  noted  in  30  Yale  L.  J.  300,  9  Cal.  L.  Rev.  66,  69  U.  Pa.  L. 
Rev.  280. 

"  Baldarachi  9.  Leach,  30  Cal.  App.  742,  x86  Pac.  1060  (1919),  noted  in  18  Mich. 
L.  Rev.  705;  accord,  Ollert  v.  Ziebell,  114  Atl.  356  (N.  J.  £q.,  192 1). 

^  Thomas  v.  Jones,  [1921]  i  K.  B.  22  (C.  A.);  see  also,  "Admissibility  in  favor 
of  writer  of  unanswered  letter  not  part  of  mutual  correspondence,"  8  A.  L.  R.  1163, 
note. 
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Vicarious  admissions  mainly  involve  the  effect  of  the  substantive 
law  upon  the  existence  of  the  requisite  privity  or  authority  to  make 
the  statement.**  When  a  railway  requires  a  conductor  to  report 
accidents  to  the  company,  it  leaves  the  details  of  the  report  to 
his  independent  observation  and  opinions,  often  based  on  hear- 
say, and  does  not  adopt  him  as  the  mouthpiece  of  the  company 
for  this  job,  as  he  is  when  he  tells  passengers  to  alight.  Conse- 
quently, such  a  report  is  not  properly  an  admission  by  the  com- 
pany .••  Statements  of  the  defendants*  counsel  outside  of  court 
that  his  client  will  probably  be  convicted  are  not  admissible  on 
behalf  of  the  state,  because  this  is  not  the  kind  of  talking  for  which 
the  attorney  was  hired.*' 

Are  an  agent's  admissions  by  conduct  excluded  imless  the  con- 
duct is  within  the  scope  of  the  employment?  In  Molino  v.  New 
Yorky^^  the  driver  of  an  automobile  truck  jumped  from  it  after 
striking  a  boy,  and  started  to  run  away.  This  was  held  inad- 
missible evidence  against  the  employer  to  prove  the  driver's  neg- 
ligence, because  it  was  not "  a  part  of  the  res  gestae,"  any  more  than 
the  arrest  of  the  driver  or  his  declaration  after  the  accident.  The 
court  has  confused  widely  separated  problems  under  one  ambiguous 
Latin  phrase.  The  fundamental  principle  is,  all  relevant  evidence 
is  admitted  imless  excluded  by  some  definite  rule.  If  the  driver's 
conduct  is  relevant  to  pro'^e  his  negligence,  what  rule  excludes 
it?  (a)  His  declarations  that  he  was  negligent  would  be  hearsay, 
and  excluded  imless  they  fell  within  some  hearsay  exception,  e,  g., 
the  so-called  "res  gestae"  exception  or  Morgan's  exception  for 
admissions;  but  conduct  is  not  hearsay  and  all  talk  of  hearsay 
exceptions  drops  out.  Flight  may  have  the  same  logical  force  as 
the  words,  "I  am  negligent,"  but  it  is  not  subject  to  the  same  legal 
objections,  because  it  is  not  a  communication  of  thought,  but  an 
independent  act,  admissible  like  any  other  fact  if  it  is  probative. 
The  distinction  is  not  between  words  and  action,  because  wigwag- 
ging or  deaf-and-dumb  signs  might  also  be  hearsay;  but  between 

**  Use  of  admissions  by  holder  of  life  insurance  policy  after  issue  against  benefi- 
ciary, 4  Minn.  L.  Rev.  359;  5  ibid,,  316. 

••  Bell  V,  Milwaukee  Electric  R.  &  L.  Co.,  169  Wis.  408,  172  N.  W.  791  (1919), 
noted  in  33  Haxv.  L.  Rev.  113. 

•'  State  V.  Edins,  187  Pac.  545  (N.  M.,  1920),  noted  in  8  A.  L.  R.  1334. 

••  186  N.  Y.  Supp.  742  (192 1),  criticized  adversely  in  30  Yale  L.  J.  866. 
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action  for  its  own  sake,  and  action  to  communicate  thought.  The 
latter  must  ordinarily  be  tested  by  cross-examination,  (b)  His 
arrest  is  excluded  by  the  Opinion  Rule  because  it  expresses  the 
opinion  of  persons  who  may  not  have  observed  the  facts  and  were 
affected  by  hearsay.  The  driver's  flight  expresses  an  opinion  of 
negligence  by  the  person  most  directly  involved  in  the  events. 
Therefore,  the  flight  should  have  been  admitted  imless  its  logical 
effect  was  too  slight.  It  would  have  been  sufficiently  probative, 
if  the  driver  himself  had  been  sued,  and  so  should  come  in.  The 
question  whether  the  admission  is  within  the  scope  of  authority 
does  not  affect  its  tendency  to  prove  the  driver's  negligence,  though 
it  does  determine  its  admissibility  if  it  is  subject  to  the  Hearsay 
Rule. 

Law  and  fact.  While  questions  of  fact  involved  in  the  issue  are 
usually  for  the  jury,  some  are  for  the  judge  because  of  historical 
reasons,  but  the  tendency  for  these  to  gravitate  into  the  hands 
of  the  jury  is  exemplified  by  a  New  York  case  of  probable  cause 
in  malicious  prosecution,^*  and  an  Oklahoma  statute  making  con* 
tributory  negligence  and  assiunption  of  risk  in  all  cases  a  question 
of  fact  for  the  jury.''®  When  a  question  arises  whether  certain 
facts  fall  within  a  statute,  this  may  be  a  problem  of  statutory  con- 
struction for  the  court,  to  ascertain  whether  the  legislative  language 
means  enough  to  cover  the  facts;  or  a  problem  of  inferences  of 
facts  for  the  jury  or  other  fact-tribunal,  to  ascertain  whether  the 
facts  should  be  understood  to  satisfy  a  given  statutory  meaning. 
Thus  the  question  of  whether  a  certain  beverage  is  "intoxicating"  ^ 
or  whether  the  advocacy  of  the  general  strike  is  "advocacy  of 
force  and  violence""  is  extremely  hard  to  classify. 

**  Grew  V.  Mountain  Home  Telephone  Co.,  192  App.  Div.  863,  183  N.  Y.  Supp. 
840  (1920),  noted  in  ao  Columbia  L.  Rsv.  897. 

T®  Held  valid  in  Chicago,  etc.  Ry!.  Co.  v.  Cole,  351  U.  S.  54  (19x9),  noted  in  90 
Cent.  L.  J.  167. 

^  Held  fact  for  the  jury,  Commonwealth  v.  Sookey,  128  N.  £.  788  (Mass.,  1920),' 
noted  in  19  Mich.  L.  Rev.  566;  held  fact  for  administrative  ruling,  Hoffman,  etc. 
Co.  V.  McEUigott,  259  Fed.  525  (C.  C.  A.,  2d  Circ,  1919),  reversing  259  Fed.  321 
(1919),  noted  in  19  Columbia  L.  Rev.  506, 18  Mich.  L.  Rev.  159. 

"  Held  fact  for  final  determination  by  an  administrative  official.  United  States 
ex  rel.  Ahem  v.  Wallis,  268  Fed.  4x3  (S.  D.  N.  Y.,  1920);  held  law,  for  judicial  review, 
Colyer  9.  Skeffington,  365  Fed.  17  (D.  C.  Mass.,  1920),  reversed,  Jan.  zi,  1922;  see 
12  A.  L.  R.  Z97, 30  Yalb  L.  J.  625.  C/.  People  v.  Gitlow,  187  N.  Y.  Supp.  783  (App. 
Div.,  X921),  noted  in  30  Yau  L.  J.  861. 
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Where  the  evidence  in  a  civil  case  is  insufficient  to  support  a  ver- 
dict for  one  side,  the  court  can  direct  a  verdict  for  the  opponent.  In 
a  recent  equity  case  ^  the  chancellor  rejected  the  uncontradicted 
testimony  of  the  complainant  because  he  disbelieved  him.  This  was 
held  erroneous,  and  a  fortiori  a  direction  of  a  verdict  for  such  a  reason 
would  be  reversed.  But  it  was  said  that  if  a  witness's  testimony 
was  contradictory  to  the  laws  of  nature  or  universal  human  ex- 
perience, so  as  to  be  incredible  and  beyond  the  limits  of  hiunan 
belief,  or  if  facts  stated  by  the  witness  demonstrate  the  falsity 
of  the  testimony,  the  court  is  not  bound  to  believe  him.  Under 
such  circumstances  a  directed  verdict  would  also  be  proper. 

Criminal  cases  are  different.  Although  the  imdisputed  facts 
show  that  the  defendant  is  guilty,  and  thus  there  is  no  evidence 
to  support  an  acquittal,  the  court  has  no  power  to  direct  a  verdict. 
The  jury  has  an  inalienable  right  to  go  wrong.  In  Homing  v.  Dis- 
trict of  Columbia y''^  a  minority  of  four  justices  of  the  Supreme  Court 
regarded  this  right  as  violated  by  a  trial  judge,  who  charged, 

"  'a  failure  by  you  to  bring  in  a  verdict  in  this  case  can  arise  only  from 
a  wilful  and  flagrant  disregard  of  the  evidence  and  the  law  as  I  have 
given  it  to  you,  and  a  violation  of  your  obligation  as  jiux)rs.  ...  Of 
course,  gentlemen  of  the  jury,  I  cannot  tell  you,  in  so  many  words,  to 
find  defendant  guilty,  but  what  I  say  amoimts  to  that.' " 

Justice  Brandeis  read  the  dissenting  opinion.  Justice  Hohnes  deliv- 
ered the  opinion  of  the  court,  and  sustained  the  conviction, 
because  in  such  a  case  "the  function  of  the  jury  if  they  do  their 
duty  is  little  more  than  formal,"  and  they  still  had  the  power, 
or  "the  technical  right  if  it  can  be  called  so,  to  decide  against 
the  law  and  the  facts";  "if  the  defendant  suffered  any  wrong  it 
was  purely  formal."  Justice  Brandeis  replied  that  "whether  a  de- 
fendant is  foimd  guilty  by  a  jury  or  is  declared  to  be  so  by  a  judge 
is  not,  under  the  federal  Constitution,  a  mere  formality."  A  recent 
decision  in  the  English  Court  of  Criminal  Appeal  seems  to  agree 

^  Kelly  V.  Jones,  ago  111.  375,  135  N.  £.  334  (19x9),  noted  in  14  III.  L.  Rbv.  664. 
See  abo  W.  L.  David,  ''The  Sdntilla  Rule  of  Evidence,"  55  Am.  L.  Rev.  123  (1921). 

^  354  U.  S.  Z35,  140  (1930),  noted  with  varying  views  in  34  Hasv.  L.  Rbv.  443, 
3x  Columbia  L.  Rev.  191, 30  Yale  L.  J.  431,  5  Mdtn.  L.  Rev.  331.  A  vetdict  was 
directed  for  the  plaintiff  in  a  dvil  action  in  Agricultural  Insurance  Co.  v.  HiggiB- 
botham,  374  Fed.  3x6  (X931),  noted  in  30  Mich.  L.  Rev.  340. 
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with  Justice  Brandeis.^^  The  trial  judge  in  the  Homing  case  un- 
doubtedly attained  substantial  justice,  and  perhaps  the  jury  should 
lose  its  power  to  render  general  verdicts  in  criminal  cases,  but  even 
undesirable  laws  ought  to  be  faithfully  observed  so  long  as  they 


Remote  and  Pre jodicial  Evidence  ^' 

If  it  were  possible  for  the  judicial  mind  to  operate  in  a  piu^ely 
mathematical  fashion,  we  might  lay  down  the  formula:  that  the 
admissibility  of  evidence  varies  directly  with  its  probative  force 
and  the  absence  of  better  evidence  on  the  point,  and  inversely  with 
its  prejudicial  effect  and  tendency  to  occupy  time.  At  all  events 
this  expresses  the  principle  of  balancing  considerations  which  is 
applied  to  doubtful  evidence,  though  in  a  less  exactly  quantitative 
manner.  Thus,  in  a  criminal  prosecution  if  the  defendant  is  shown 
to  have  committed  other  crimes  than  that  specified  in  the  indict* 

»»  Rex  ».  Hcndrick,  [1921]  W.  N.  87  (C.  C.  A.),  noted  in  "Whist  Drives,"  151 
L.  T.  159. 

'*  The  following  recent  material,  not  discussed  in  the  text,  bears  on  this  heading: 
Bloodhounds,  33  Haxv.  L.  Rev.  864,  54  Am.  L.  Rev.  109,  26  W.  Va.  L.  Q.  91, 5  Minn. 
L.  Rev.  228.  Skull  of  victim  of  homicide,  3 1  Yale  L.  J.  107.  Value  evidence, "  What 
is  Admissible  Evidence  of  Value  in  Eminent  Domain?  "  Nathan  Matthews,  35  Haev. 
L.  Rev.  76  (192 1) ;  20  Columbia  L.  Rev.  845.  "  Proof  of  other  defamatory  statements 
in  dvil  action  for  libel  or  slander,"  1 2  A.  L.  R.  1026,  note.  Habitual  intoxication.  So. 
Traction  Co.  v.  Kirksey,  no  Tex.  190,  222  S.  W.  702  (1919),  noted  in  30  Yale  L.  J. 
195,  91  Cent.  L.  J.  280,  9  A.  L.  R.  1405,  note.  Habitual  carefulness,  Wallis  v. 
Southern  Pacific  R.  R.  Co.,  6z  Cal.  Dec.  82,  195  Pac  408  (192 1),  noted  in  9  Cal. 
L.  Rev.  242.  Absence  of  previous  accidents,  Kansier  v.  Billings,  56  Mont.  250, 
184  Pac.  630  (1919),  noted  in  68  U.  Pa.  L.  Rev.  293.  Occurrence  of  similar  acci- 
dents, Charles  v.  Mayor,  etc.  of  Baltimore,  114  Atl.  565  (Md.,  1921),  noted  in  31 
Yale  L.  J.  330.  Violation  of  rules  to  prove  negligence,  Louisville  &  N.  R.  Co.  v. 
Stidham's  Admx.,  187  Ky.  139,  218  S.  W.  460  (Ky.,  1920),  noted  in  34  Haev.  L. 
Rev.  213.  Non-consent  to  killing  of  animal.  State  v.  Parry,  194  Pac.  (N.  M.)  864 
(1920),  noted  in  19  Mich.  L.  Rev.  150.  Uncommunicated  threats  in  homicide, 
Mott  9.  State,  123  Miss.  729,  86  So.  5x4  (1920),  noted  in  34  Haev.  L.  Rev.  675. 
Peaceable  character  of  decedent  to  rebut  self-defense,  De Woody  v.  State,  21  Ariz.  613, 
193  Pac.  299  (1920)1  noted  in  5  Minn.  L.  Rev.  230.  Corroboration,  Thomas  v.  Jgdxii^ 
[1921]  I  K.  B.  22  (C.  A.),  noted  in  34  Haev.  L.  Rev.  667,  69  U.  Pa.  L.  Rev.  x8o; 
People  V.  Whitson,  18$  N.  Y.  Supp.  590  (1921),  noted  in  21  Columbia  L.  Rev.  382; 
Freed  v.  United  States,  266  Fed.  10x2  (1920),  noted  in  34  Haev.  L.  Rev.  443;  Leon 
9.  Sute,  2x  Ariz.  418, 189  Pac.  433  (1930),  noted  in  5  Minn.  L.  Rev.  76;  9  A.  L.  R. 
1397,  note.  Evidence  of  ante-nuptial  immoral  character  of  defendant'9  wife,  whose 
intimacy  with  the  victim  of  homicide  is  set  up  in  mitigation,  State  v.  Bereal,  225 
S.  W.  252  (Tex.  Cr.  App.,  X920). 
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ment,  he  has  a  propensity  to  commit  crimes,  which  makes  his  guilt 
of  this  particular  offense  more  probable,  especially  if  his  other 
offenses  are  of  the  same  general  nature.  This  logical  effect  is, 
however,  slight,  and  is  outweighed  by  the  objections,  (a)  that  the 
tribimal  has  enough  on  its  hands  in  trying  one  crime  and  cannot 
distract  itself  by  the  investigation  of  several  others;  (b)  the  jury 
would  be  inclined  to  convict  the  defendant  even  though  they 
doubted  his  guilt  of  the  offense  for  which  he  was  on  trial,  because 
they  thought  him  a  bad  man  who  had  better  be  locked  up  any- 
way. Consequently,  such  evidence  is  always  inadmissible,  if  it 
shows  only  a  criminal  nature.^'  On  the  other  hand,  the  proof  of 
other  crimes  may  have  an  independent  logical  effect  in  establish- 
ing some  essential  element  of  this  specific  crime.  For  instance, 
if  a  pawnbroker  indicted  for  receiving  a  stolen  watch  says  he  did 
not  know  it  was  stolen,  the  fact  that  he  has  repeatedly  been  found 
with  stolen  jewelry  in  his  possession  makes  it  improbable  that  he 
remained  in  continuous  ignorance  of  the  nature  of  his  clients. 
It  is  sometimes  said  that  if  a  fact  is  independently  probative  and 
admissible  if  not  a  crime,  its  criminal  quality  is  immaterial  and 
does  not  exclude  it.  Possibly  this  goes  too  far.  The  criminality 
is  a  prejudicial  factor  to  be  weighed  in  the  balance  against  admis- 
sion, and  might  well  keep  out  somewhat  remote  evidence  which 
would  otherwise  just  squeeze  in,  but  this  factor  is  frequently  out- 
weighed by  the  strong  logical  force  of  the  other  crimes  to  prove 
intent,  guilty  knowledge,  motive,  or  some  other  element  of  the 
crime  under  trial.^*  The  principle  is  clear,  but  those  who  established 
it  have,  like  Captain  Jack  Bimsby,  left  its  application  to  others, 
and  there  the  trouble  begins. 

The  difficulty  of  application  is  well  brought  out  by  two  cases  of 
army  contract  frauds  in  the  United  States  Circuit  Court  of  Appeals 
for  the  First  Circuit.  In  Sears  v.  Untied  SkUes,'^^  the  defendants 
were  indicted  for  conspiracy  in  furnishing  outer  and  inner  soles 

"  Recent  examples  are,  State  v,  Fisher,  114  Atl.  247  (N.  J.,  1921);  Pasme  v.  State, 
232  S.  W.  802  (Tex.  Cr.  App.,  1921) ;  Steele  r.  Commonwealth,  232  S.  W.  646  (Ky.,  192 1). 

'*  Recent  exan^les  are:  State  v.  Israel,  1x4  Atl.  314  (N.  J.,  1921);  Gerber  v.  State, 
232  S.  W.  334  (Tex.  Cr.  App.,  1921);  State  v,  Carroll,  232  S.  W.  699  (Mo.,  1921); 
State  9.  Rathie,  199  Pac.  169  (Ore.,  1921);  McClelland  v.  State,  1x4  AtL  584  (M<L, 
X92x),  disapproved  by  20  Mich.  L.  Rev.  235. 

.  Tt  264  Fed.  257  (C.  C.  A.,  xst  Circ,  X920).   Both  cases  axe  iq>proved  in  69  U.  Pa. 
L.  Rsv.  x8o. 
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of  shoes  below  spedjElcations,  and  bribing  inspectors  to  pass  them. 
Evidence  that  inferior  middle  soles  were  simultaneously  st4>plied 
on  the  same  contract  was  held  admissible  to  rebut  the  possibility 
of  honest  mistake.  In  Macdonald  v.  United  States,^  the  general 
manager  of  a  shoe  factory  was  indicted  with  others  for  conspiracy 
in  using  counterfeits  of  certain  inspectors'  stamps  on  shoes.  The 
manager's  defense  was  that  he  did  not  know  his  associates  were 
using  these  counterfeit  stamps.  The  government  proved  that  an- 
other inspector,  the  manager's  chief  corroborative  witness,  had 
been  placed  by  him  on  the  company's  pay  roll  while  inspecting 
another  contract  in  the  factory.  The  majority  of  the  court  held 
that  this  testimony  should  have  been  excluded,  because  the  man- 
ager's misconduct  on  one  contract  did  not  tend  to  show  his  knowl- 
edge of  an  entirely  different  kind  of  fraud  on  a  different  contract. 
Judge  Anderson,  who  had  delivered  the  opinion  in  the  Sears  case, 
filed  an  exhaustive  dissenting  opinion  in  the  Macdonald  case,  de- 
claring that  the  manager's  contemporaneous  bribing  of  one  inspec- 
tor had  a  direct  tendency  to  prove  his  guilty  knowledge  of  the 
use  of  the  coimterfdt  stamps  of  unbribed  inspectors.  Further, 
since  the  bribed  inspector  was  the  manager's  chief  witness,  the 
guilty  relations  between  them  were  just  as  material  for  purposes 
of  impeachment  as  the  marital  relationship  of  a  witness  to  the  de- 
fendant. There  was  no  unfair  surprise,  for  the  defendant  came 
to  court  fully  prepared  to  meet  all  the  govenmient's  contentions 
as  to  his  relations  with  his  chief  corroborating  witness. 

"The  evidence  was  competent  as  tending  to  show  a  purpose  and  design 
then  and  there  by  Macdonald  to  defraud  the  government  by  causing 
either  by  dishonest  or  by  coimterfeit  inspection  rejected  or  unin- 
spected leather  to  be  put  into  shoes  as  good  and  approved  leather.  .  .  . 
It  did  not  'tend  to  show  that  Macdonald  had  an  evil  disposition'  etc., 
as  the  majority  argue;  but  it  did  tend  to  show  that  he  was  then  and 
there  intending  to  cheat  the  government  by  getting  aroimd  its  in- 
spection system.  .  .  .  The  two  projects  were  cognate.  They  were  not, 
fairly  viewed,  independent  crimes.  .  .  .  Singularly  enough,  this  deci- 
sion—  reverting  to  the  most  technical  rules  of  the  most  scholastic 
period  in  the  administration  of  our  law  —  is  made  just  after  Congress 

*"  264  Fed.  733  (C.  C.  A.,  ist  Circ.,  1920),  Anderson,  J.,  diss.  The  case  abo 
involves  an  interesting  point  whether  inadmissibility  is  cured  by  the  introduction 
of  rebutting  evidence. 
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has,  after  a  long  agitation  for  reform,  enacted  a  statute  intended  to 
prevent  such  reversals  on  merely  technical  grounds.'' " 

An  unusual  reason  for  the  admission  of  other  crimes  was  pre- 
sented by  the  facts  of  an  English  case.^^  A  husband  testified  that 
he  called  upon  the  defendant  to  arrange  an  illegal  operation  for 
his  wife,  on  the  recommendation  of  another  married  woman.  The 
defendant,  who  was  on  trial  for  causing  the  wife's  death,  denied  the 
operation  and  advanced  the  innocent  explanation  that  the  husband 
came  to  his  house  to  look  for  apartments.  The  prosecution  was 
allowed  to  corroborate  the  husband's  evidence  by  the  testimony 
of  the  other  woman,  that  she  had  made  the  recommendation 
and  that  the  defendant  had  previously  performed  a  similar  opera- 
tion upon  her.  It  is  obvious  that  while  criminality  does  not  exclude 
the  relevant  testimony  in  such  a  case,  on  the  other  hand  it  is  not 
the  groimd  of  its  admission.  The  woman's  corroboration  would 
have  been  probative  even  if  it  had  not  involved  an  additional 
crime  on  the  defendant's  part,  and  the  counterbalancing  prejudicial 
element  would  have  been  lacking.  Consequently,  in  a  New  Mexico 
abortion  case,^  where  the  defense  was  the  necessity  of  the  operation 
to  save  the  mother's  life,  the  court  seems  to  have  gone  too  far  in 
excluding  the  evidence  that  the  defendant  had  performed  another 
abortion  on  the  same  unmarried  woman  a  few  months  later,  on 
the  ground  that  the  state  did  not  prove  that  the  second  child  was 
qiuck,  an  essential  element  of  the  crime  in  that  jurisdiction.  The 
evidence  seems  relevant.  When  the  defendant  alleged  that  two 
such  operations  were  necessary  to  save  life,  his  defense  became 
increasingly  improbable,  especially  as  the  nature  of  his  practice 
was  made  clearer.  That  the  second  act  was  possibly  not  criminal 
does  not  weaken  its  logical  effect,  unless  we  adopt  the  argument 
of  the  coxirt  that  the  mental  attitude  involved  in  the  subsequent 
conceivably  legal  act  was  so  entirely  different  from  the  intention 
to  kill  a  child  unnecessarily  after  independent  life  develops,  that 
the  evidence  has  no  force  to  render  the  crime  probable.    Opposed 


tt  364  Fed.  733,  753,  753,  756  (1920).  The  statute  referred  to  is  diacussed  at  the 
dose  of  the  last  installment  of  thb  artide. 

■  Res  ».  Lovegrove,  [1920]  3  K.  B.  643  (C.  C.  A.). 

"  State  9.  Bassett,  194  Pac.  867  (N.  M.,  1921),  adversdy  critidxed  by  69  U.  Pa.  L. 
Rev.  383. 
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in  principle  is  a  »Vermont  case,®*  rejecting  the  contention  of  a 
bank  conunissioner  who  was  prosecuted  for  willful  failure  to  re- 
port errors  in  books  for  certain  years,  that  his  willfulness  could 
not  be  proved  by  similar  omissions  in  previous  years  because  these 
former  offenses  were  now  outlawed  by  the  Statute  of  Limitations. 

The  use  of  intent-evidence  in  disloyalty  proceedings  has  already 
been  mentioned  in  the  first  installment  of  this  survey.** 

Telephone  conversations  are  admissible  if  a  sufficient  identifica- 
idon  of  the  speaker  is  established  as  a  foimdation.^  Four  different 
situations  are  presented  by  some  recent  cases. 

(a)  In  an  English  criminal  trial  ^"^  Justice  Darling  admitted  the 
evidence,  if  the  witness  recognized  the  speaker's  voice  over  the 
wire,  after  this  colloquy  with  the  defendant's  coimsel: 

"Beresford:  Someone  may  personate  someone  else,  and  it  would  be 
extremely  difficult  to  subsequently  deal  with  an  interview  of  that  sort. 

"Darling,  J.  —  Of  course  when  the  first  crime  was  committed  there 
were  no  telephones.  Has  it  ever  been  laid  down  that  as  science  improves 
and  wrong-doers  make  use  of  scientific  means,  you  may  not  make  use 
of  any  of  the  modem  discoveries  far  more  recent  than  the  first  crime? 

"Beresford:  Does  it  not  come  rather  to  this:  —  If  it  were  a  telegram 
it  would  be  necessary  to  produce  the  original  telegram  and  to  prove 
that  it  is  in  the  handwriting  of  the  prisoner. 

"Darling,  J.  —  Because  there  is  a  handwriting.  But  where  there 
is  no  handwriting  you  do  not  prove  that.  Suppose  a  person  says, '  I  was 
in  the  dark  and  I  heard  the  defendant  say  this  to  me.  I  knew  his  voice' 
— a  very  common  thing  —  or  suppose  a  man  goes  to  commit  a  burglary 
or  murder, '  I  know  the  defendant's  voice.  I  have  known  him  for  years. 
I  know  his  voice.  I  heard  him  say,  "Money  or  your  life."'  Would 
not  that  be  evidence  because  the  witness  could  not  see  the  person 
speaking? 

"Beresford:  I  quite  agree,  my  lord;  but  I  put  it  on  the  ground  that 
on  the  telephone  the  voices  of  persons  one  knows  very  well  sound  en- 

**  State  V,  WiUiams,  11 1  Atl.  701  (Vt.,  1920), noted  in  34  Hakv.  L.  Rsv.  787  (1921). 

When  intent  is  in  issue  the  defendant  should  be  given  as  wide  a  scope  of  proof 
as  the  prosecution,  Lindgren  v.  United  States,  260  Fed.  772  (C.  C.  A.,  9th  Circ, 
1919),  noted  in  18  Mich.  L.  Rev.  427.  For  intent  in  dvil  actions,  see  McKenney 
V.  Davis,  178  N.  W.  (la.)  330  (19*20),  noted  in  6  Ia.  L.  Bull.  123.  See  also  pages 
443  to  447,  infra. 

>*  35  Harv.  L.  Rsv.  304  and  note  12. 

**  See  ''Admissibility  of  Telephone  Conversations,"  31  Harv.  L.  Rev.  794. 

*'  Rex  V.  Lewis,  84  J.  P.  Rep.  64  (1920). 
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tirely  different.  If,  in  an  ordinary  room,  you  hear  the  voice  of  a  i>ersoQ 
you  knew  you  would  be  able  to  come  and  say,  *  I  know  that  voice.  I  have 
known  that  person  for  years/  but  when  it  comes  to  a  voice  speaking 
over  the  telephone  it  is  a  different  thing.  It  is  conunon  knowledge, 
I  think,  that  people's  voices  do  sound  different  on  the  telephone. 

Darling,  J.  —  It  seems  to  me  that  is  a  matter  of  degree  which  the 
jury  may  take  into  consideration.  You  may  cross-ejcamine  the  witness 
as  to  whether  he  was  acquainted  with  Hickman's  voice  and  whether 
he  could  say  he  knew  it  on  the  telephone  or  not." 

(b)  A  Minnesota  *®  decision  goes  beyond  this  "voice  test." 
The  witness,  W,  put  in  a  telephone  call  in  the  usual  manner  for 
X.  Somebody  answered  and  said  he  is  X.  Although  W  does  not 
know  X's  voice,  this  person's  conversation  may  be  related  as  that 
of  X.  It  was  probably  his  because  of  the  usual  success  of  the  tele- 
phone system  in  securing  the  desired  person,  and  because  of  the 
invisible  speaker's  statement. 

(c)  If,  however,  W  was  called  up  by  somebody  who  said  he  was 
X,  the  first  proof  of  identification  is  lacking,  because  any  person 
masquerading  as  X  would  have  found  it  equally  easy  to  reach 
W.  The  conversation  is  inadmissible  without  further  supporting 
evidence,  such  as  recognition  of  voice.** 

(d)  When  W  merely  heard  an  associate  go  to  the  telephone  and 
ask  for  X,  the  Hearsay  Rule  obviously  prevents  W  from  testifying 
as  to  what  X  said,  since  he  did  not  hear  it  himself  .•^ 

Experiments  are  often  imsatisfactory  evidence,  because  the 
experimenters  may  neglect  to  be  sure  that  the  essential  conditions 
of  proof  are  present.  This  often  happens  even  in  science,  as  when 
Pasteur's  opponents  demonstrated  the  existence  of  spontaneous 
generation  to  their  own  satisfaction  without  sealing  the  vessels 
sufficiently  to  prevent  the  entrance  of  bacteria.  The  risk  is  much 
greater  in  judicial  proceedings  where  there  is  no  scientific  training, 
and  the  experimenter  usually  gets  the  result  which  he  wanted 
when  he  started  out.  However,  the  experiment  may  be  reported 
if  the  court  believes  that  the  conditions  under  which  it  was  con- 
ducted resembled  those  of  the  event  involved  in  the  trial.  Recent 
cases  admitted  tests  to  see  how  many  liogs  could  be  loaded  into 

••  Wetmore  v.  Hudson,  183  N.  W.  672  (Minn.,  1921). 
••  MiUer  v.  KcUy,  183  N.  W.  717  (Mich.,  1921). 
••  Bernstein  v.  State,  183  N.  W.  576  (Neb.,  igai). 
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a  wagon,"  and  how  far  smoke  discharged  from  a  rifle  loaded  with 
a  certain  kind  of  cartridge  could  be  seen.**  However,  when  a  trial 
judge,  anxious  to  ascertain  whether  a  large  truck  could  have 
skidded  at  a  certain  comer  while  going  at  a  lawful  speed,  experi- 
mented with  his  "small"  passenger  car  to  see  how  closely  he  could 
keep  to  the  curb  while  turning,  conditions  were  too  dissimilar  for 
him  to  consider  the  experiment,  apart  from  the  problem  of  the  scope 
of  judicial  notice.** 

Confessions 

The  use  of  the  "third  degree"  has  been  justly  penalized  in 
Illinois.**  The  accused  was  "questioned  during  the  greater  part 
of  three  days  and  four  nights  by  the  state's  attorney,  two  of  his 
assistants,  his  private  secretary,  and  several  police  officers."  Al- 
though no  force  or  threats  or  promises  were  proved,  his  confession 
was  held  inadmissible.  The  court  rested  on  the  unsatisfactory 
groimd,  that  a  promise  should  be  implied  because  the  accused 
must  have  imderstood  that  if  he  made  statements  satisfactory  to 
the  state's  attorney  he  would  receive  inmiimity  from  prosecution. 
It  seems  more  probable  that  he  confessed  in  order  to  get  some  sleep. 
A  better  reason  is,  that  even  if  no  threat  or  promise  can  be  con- 
strued, nevertheless  there  was  a  violation  of  the  privilege  against 
self-incrimination,  for  he  was  imdoubtedly  compelled  by  the  un- 
broken strain  to  give  evidence  against  himself.  In  Louisiana  a  con- 
stitutional amendment  has  been  proposed:  ^  "No  person  imder 
arrest  shall  be  subjected  to  any  treatment  designed  by  effect  on 
body  or  mind  to  compel  confession  of  crime."  While  exclusion 
of  evidence  secured  by  the  "third  degree"  is  a  slight  protection 
against  its  use,  a  good  additional  sanction  for  the  constitutional 
right  violated  in  the  Illinois  case  would  have  been  the  disbarment 
of  the  state's  attorneys  and  the  discharge  of  the  policemen. 
Although  greater  severity  toward  this  practice  is  needed,  signs  of 

n  Kohlhagen  v.  Cardwell,  93  Ore.  6zo,  184  Pac.  261  (1919),  exhaustively  annotated 
in  8  A.  L.  R.  1 1 .  For  a  valuable  essay  on  the  general  topic,  see  Irving  Browne, "  Prac- 
tical Tests  in  Evidence/'  in  his  Shokt  Studies  in  Evidence,  N.  Y.,  1847. 

**  State  V.  Holbrook,  98  Ore.  43, 188  Pac.  947  (1920). 

**  Saari  V.  Wells  Fargo  Express  Co.,  109  Wash.  415, 186  Pac.  898  (1920). 

**  People  V.  Vinci,  295  111.  419,  129  N.  E.  193  (1920),  noted  in  19  Mich.  L.  Rbv. 

655. 

**  X2  J.  CsiM.  L.  &  Crim.  292  (1921). 


440  HARVARD  LAW  REVIEW 

fewer  technical  exclusions  of  confessions  are  also  welcome,  e. ;.,  the 
admission  of  a  confession  elicited  by  advice  to  tell  the  truth.^ 

The  Hearsay  Rule  •^ 

JudgmerUs  and  pleadings  inter  alios.  The  hearsay  rule  excludes 
judicial  determinations  of  strong  probative  value  unless  they 
were  obtained  in  a  proceeding  between  the  parties  to  the  present 
trial.*'  A  conviction  for  arson  is  not  admissible  in  an  action  for  fire 
insurance,  a  conviction  for  adultery  in  a  divorce  suit,  a  conviction 
for  murder  in  a  proceeding  to  deprive  the  murderer  of  the  property 
inherited  from  his  victim,  although  it  is  admissible  to  affect  the 
appointment  of  an  administrator  of  the  victim's  estate,  since  the 
court  then  has  discretionary  powers  to  consider  general  unfitness 
and  is  not  adjudicating  rights.**  Indeed,  if  the  person  against 
whom  the  conviction  is  offered  was  himself  the  accused,  it  ought 
to  be  admissible  under  the  hearsay  rule,  since  he  has  had  full  oppor- 
tunity to  cross-examine  the  witnesses  whose  testimony  led  to  the 
verdict.  Of  course,  such  a  judgment  would  not  be  conclusive 
evidence;  it  is  not  res  adjudicata.  Even  if  we  go  further  and  carve 
out  a  new  exception  for  solemn  adjudications  generally,  we  should 
hardly  include  the  verdicts  of  coroner's  juries  in  that  class.    Recent 

••  People  V,  Foster,  211  Mich.  486,  179  N.  W.  295  (1920),  noted  in  30  Yale  L.  J. 
418.  See  also  "Whose  promises  are  contemplated  by  rule  excluding  confession 
made  under  promise  of  immunity/'  7  A.  L.  R.  419,  note;  and  "Use  of  confession 
improperly  obtained,  for  purpose  of  impeaching  defendant  as  a  witness/'  8  A.  L.  R. 
1358,  note. 

*^  Additional  material  on  hearsay:  Declarations  made  through  an  interpreter 
as  verbal  acts,  In  re  Cobum,  207  Mich.  350,  174  N.  W.  134  (1919),  noted  in  29 
Yale  L.  J.  459.  Testimony  at  former  trial,  illness  admits,  Blackwell  v.  State,  86 
So.  224  (Fla.,  1920),  approved  by  69  U.  Pa.  L.  Rev.  179.  Confrontation  waived, 
Denson  v.  State,  150  Ga.  618, 104  S.  £.  780  (1920),  approved  19  Mich.  L.  Rev.  439. 
"Admissibility  of  dying  declaration  with  respect  to  transaction  prior  to  homicide," 
14  A.  L.  R.  757,  note.  Dying  declarations  in  dvil  cases,  H.  W.  Humble,  "Departure 
from  Precedent,"  19  Mich.  L.  Rev.  608  (192 1).  Pedigree,  only  declarations  by 
the  rich  relative  admitted,  Nolan  v.  Barnes,  294  111.  25,  128  N.  £.  293  (1920),  ad- 
versely criticized  by  Wigmore,  15  III.  L.  Rev.  334.  "Recital  in  andent  deed  as 
evidence  of  facts  recited  against  stranger  to  title,"  6  A.  L.  R.  1437,  note.  Examples 
of  situations  where  the  hearsay  rule  obstructed  justice  are,  Sprague  v,  Sampson, 
114  Atl.  305  (Me.,  1921);  San  Frandsco  Bar  Ass'n  v,  Oppenheim,  198  Pac  1069 
(Cal.,  192 1). 

**  2  Wigmore,  Evidence,  §  1347;  5  ibid.,  §  1347. 

w  Re  Crippen,  [1911I  P.  108. 
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cases  excluding  such  verdicts  in  Workmen's  Compensation  pro- 
ceedings and  actions  imder  Lord  Campbell's  Act  because  of  the 
inadequate  character  of  the  investigation  reach  a  desirable  result.^^ 
Aside  from  the  hearsay  rule,  the  probative  value  is  small,  and  the 
prejudicial  effect  of  the  outspoken  riders  often  attached  to  these 
verdicts  is  great*  "  Crowner's  'quest  law  "  may  be  left  to  the  grave- 
diggers.^"* 

The  suggested  hearsay  exception  would,  however,  have  admitted 
evidence  excluded  in  Illinois  Steel  Company  v.  The  Industrial  Com- 
mission,^^ which  held  that  the  finding  of  a  probate  court  that 
a  woman  was  the  widow  of  a  man  killed  in  an  industrial  accident 
was  not  admissible  to  prove  the  marriage  in  an  action  by  her 
against  the  employer  to  obtain  compensation.  Such  an  exception 
would  not  extend  to  pleadings  in  a  separate  suit,  which  must  come 
in,  if  at  all,  under  some  other  exception.  In  Richardson  v.  State,^^ 
a  man  prosecuted  for  killing  his  son-in-law  as  the  latter  was  ap- 
proaching his  own  wife  and  child,  alleged  that  the  homicide  was 
in  self-defense  to  prevent  the  victim  from  kidnapping  the  child, 
and  was  held  entitled  to  introduce  the  victim's  pleadings  in  his 
bill  for  divorce,  charging  the  wife  with  adultery  and  imfitness  to 
have  custody  of  the  child.  If  these  pleadings  showed  that  the 
defendant  had  a  reasonable  apprehension  of  an  outrageous  injury 
to  his  grandson,  they  might  be  admissible  as  verbal  acts,  but  imder 
the  circumstances  the  opinion  of  the  dissenting  judges  that  the 

evidence  was  irrelevant  and  properly  excluded  at  the  trial  seems 
soimd. 
Public  documents.    An  encouraging  tendency  to  regard  records 

and  reports  made  by  a  public  official  in  the  performance  of  his 

^^  Barnett  v.  Cohen,  [1921]  2  K.  B.  461;  Calmenson  v.  Merchants'  Warehousing 
Co.,  [192 1]  W.  N.  59  (H.  L.  Ir.);  Spiegel's  House  Furnishing  Co.  v.  Industrial  Com- 
mission, 288 IlL  422, 123  N.  £.  606  (1919), noted  in  5  CorkellL.  Q.  182  and  6  A.L.  R. 
540,  overruling  Morris  v.  Industrial  Board,  284  111.  67,  ir9  N.  £.  944  (1918),  noted 
in  32  Haxv,  L.  Rev.  83.  See  "The  Functions  of  a  Coroner's  Jury,"  84  Just.  P. 
358  (1920);  Horace  Binney,  "The  Jurisdiction  of  Coroners  in  Pennsylvania,"  in 
Veeder,  Legal  Masterpieces,  451. 

^  Hamlet,  Act  V,  Scene  i ;  for  a  vivid  description  of  a  coroner's  inquest  in  fiction, 
see  A.  S.  M.  Hutchinson,  Ip  Winter  Comes;  see  also  Wilfred  Scawen  Blunt,  My 
Diaries,  II.  208. 

i«  290  HI.  594, 125  N.  E.  252  (i9X9)>  noted  in  33  Harv.  L.  Rev.  850. 

^  204  Ala.  X24,  85  So.  789  (1920),  three  judges  dissenting,  adversely  criticized 
in  21  CoLXTMBiA  L.  Rev.  192. 
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work  as  suffidently  trustworthy  for  use  in  a  court  of  justice  is 
exemplified  by  a  Texas  case  *"  admitting  a  census  report  to  prove 
that  a  boy  had  reached  the  age  of  criminal  responsibility,  and 
a  thoughtful  Utah  opinion*®*  admitting  a  physician's  certificate 
to  prove  the  cause  of  a  death,  in  reliance  upon  "Wigmore's  un- 
excelled work."  Missouri,  however,  excluded  a  fire  captain's  report 
of  an  injury  to  one  of  his  men,  because  he  was  ordered  to  keep 
a  record  of  accidents  by  his  chief  and  not  by  any  ordinance  or 
statute.*^  Public  duty  ought  to  be  enough,  whether  imposed  by 
executive  order  or  a  legislative  rule,  or  even  if  the  official  decides 
to  keep  the  record  himself  because  he  favors  systematic  busmess 
methods.  In  many  instances,  the  hearsay  exception  of  r^ular 
entries  should  reinforce  the  public  dociunent  exception. 

Income  tax  returns  present  a  similar  problem.  Although  they 
are  not  strictly  public  documents,  since  the  writer  is  not  an  offi- 
cial, the  same  guarantees  of  trustworthiness  exist,  since  they  are 
required  by  statute,  and  accuracy  is  enforced  by  heavy  penalties. 
The  only  sound  objection  to  their  admission  is  the  statutory  re- 
quirement of  secrecy,  which  prevents  any  one  but  the  taxpayer 
from  using  them  in  a  private  litigation.  It  is  perhaps  unfair  to  let 
him  introduce  the  return  when  it  helps  him,  since  his  adversary 
can  not  use  it  against  him.  A  Kentucky  accident  case  *®^  did  not 
allow  the  plaintiff  to  bring  in  the  return  to  prove  earning  power, 
calling  it  a  self-serving  declaration.  On  the  contrary,  it  might 
have  been  termed  a  declaration  against  interest,  since  the  tax- 
payer would  not  report  a  dollar  more  of  income  than  he  could  help. 

Entries  in  course  of  business;  account-books}^^    Judge  Cardozo 

^M  Jefferson  v.  State,  85  Tex.  Crim.  App.  614,  214  S.  W.  981  (1919),  adversely 
criticized  in  33  Harv.  L.  Rev.  865. 

1^  Bozicevich  v.  Kenilworth,  199  Pac.  406  (Utah,  192 1),  two  judges  dissenting. 
Tbe  evidence  might  also  have  come  in  as  past  recollection  recorded.  C/.  Williams  v. 
Metropolitan  Life  Ins.  Co.,  108  S.  £.  no  (S.  C,  192 1),  excluding  the  certificate  as  to 
matters  outside  the  physician's  knowledge. 

iM  Qass  9.  United  Rys.,  232  S.  W.  z6o  (Mo.  App.,  1921). 

w  Veach's  Adm.  v,  Louisville  &  I.  Ry.  Co.,  190  Ky.  678,  228  S.  W.  35  (1921), 
noted  in  30  Yale  L.  J.  854,  which  points  out  that  the  income  from  a  business  would 
be  relevant  only  if  the  portion  derived  from  invested  capital  and  good-will  were 
segregated  from  the  actual  reward  for  personal  services. 

^^  On  account  books  of  parties,  see  Mansfield  v.  Gushee,  114  Atl.  296  (Me.,  1921); 
"Death  of  adverse  party  as  affecting  evidence  with  respect  to  book  account,"  6 
A.  L.  R.  756,  note. 
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has  lately  emphasized  the  need  in  all  states  of  a  rule  that  entries  in 
books  of  accoimt  should  be  admissible  as  prima  facie  evidence 
upon  proof  that  they  were  made  in  the  usual  course  of  business, 
thus  dispensing  with  the  expensive  formality  of  requiring  the  par- 
ticular clerk  who  made  each  entry  to  testify.^®*  Fortunately,  many 
states  are  working  in  this  direction,  by  decision  or  statute.  A  recent 
California  case  "®  did  not  even  require  a  book,  but  admitted  de- 
tached time-cards  made  out  by  workmen  in  an  automobile  repair- 
shop,  when  the  signatures  were  identified  by  the  bookkeeper  who 
was  accustomed  to  receive  the  cards  for  posting  in  the  ledger. 
A  narrower  view  was  taken  by  a  Pennsylvania  decision,"^  exclud- 
ing a  single  card  from  a  physician's  card  system,  which  constituted 
his  only  account  books,  when  this  was  offered  to  prove  the  number 
of  visits  to  the  patient  named  on  the  card.  The  English  courts 
also  take  a  narrow  view  of  this  hearsay  exception,  refusing  to 
regard  regularity  of  entry  as  a  sufficient  gaurantee  of  trustworthi- 
ness, unless  there  is  also  a  duty  owed  to  somebody  to  keep  the  books. 
Consequently,  entries  made  by  a  doctor  in  his  case  book  were  not 
admitted  after  the  doctor's  death  to  show  the  nature  of  a  patient's 
disease,  although  if  the  doctor  had  been  practicing  in  partnership 
the  judge  intimated  that  they  would  have  come  in  because  then 
he  woxild  write  imder  a  duty  to  his  partner."*  This  case  proves 
that  our  technical  attitude  toward  rules  of  Evidence  has  not  wholly 
disappeared  in  the  English  courts. 

Physical  or  menkU  condition,  and  intention.  This  is  the  most 
interesting  exception  to  the  hearsay  rule,  because  of  the  fascinat- 
ing difficulties  of  analysis.    Four  problems  may  be  distinguished: 

(i)  A  person's  declarations  are  usually  admissible  to  show  his 
present  state  of  mind,  when  mental  state  is  in  issue.  Sometimes 
these  are  not  hearsay  at  all  but  verbal  acts,  e.  g.,  a,  man's  utter- 
ances are  material  to  prove  his  sanity  regardless  of  their  truth  or 

1^  Benjamin  N.  Cardozo,  '''A  Ministry  of  Justice,"  35  IIakv.  L.  Rev.  113,  lai 
(1921).  Examples  of  the  existing  burdensome  insistence  on  the  entrant's  testimony 
are  Forrester  v.  Locke,  231  S.  W.  897  (Ark.,  1921);  Loveman  9.  McQueen,  303  Ala. 
a8o,  82  So.  530  (19x9),  reluctant  opinion,  noted  in  52  Ciaa  L.  N.  220. 

">  Patrick  v.  Tetzlaff,  31  Cal.  App.  Dec.  559,  189  Pac.  X15  (1920),  noted  in  8 
Cal.  L.  Rev.  440. 

^  Daniel's  Est.,  77  Leo.  Int.  134  (19x9),  disapproved  by  33  Haev.  L.  Rev.  982, 
and  68  U.  Pa.  L.  Rev.  397. 

""  Mills  V,  Mills,  36  T.  L.  R.  77a  (P.,  X920). 
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falsity.*^  Generally,  however,  the  speaker's  veracity  is  an  element 
in  the  value  of  the  declarations.  Statements  of  existing  pain,  for 
example,  are  worthless  if  the  speaker  lies,  and  the  frequency  of  such 
imposture  has  led  some  courts  to  show  great  suspicion  toward  this 
evidence.^^  In  the  absence  of  such  special  considerations  of  policy, 
the  hearsay  comes  in. 

(2)  When  mental  condition  is  in  issue,  it  may  also  be  proved 
by  a  former  or  subsequent  statement  of  the  speaker's  thoughts  at 
the  time  of  the  statement.  Thus  letters  written  from  three  to  five 
years  after  an  alleged  deed  of  gift  were  admitted  to  show  that  no 
delivery  had  been  intended.^^^  The  stream  of  consciousness  has 
enough  continuity  so  that  we  may  expect  to  find  the  same  charac- 
teristics for  some  distance  up  or  down  the  current.  But  there  is 
a  point  beyond  which  such  evidence  becomes  irrelevant.  Hudson 
River  water  at  West  Twenty-third  St.  Ferry  is  no  proof  of  its 
quality  above  Fort  Edward.  Yet  the  abusive  language  of  a  former 
German  imder  the  stress  of  war  in  1916  and  1917  was  held  to  show 
fraudulent  intent  at  the  time  of  his  naturalization  in  1904,  over 
sixteen  years  before.*" 

(3)  In  the  preceding  situations,  present  intent  comes  in  to  prove 
past  or  future  intent.  The  HUlmon  case  "^  goes  one  step  further 
and  admits  present  intent  to  prove  the  happening  of  a  future  act. 
Some  jurisdictions,  notably  Illinois,"*  have  refused  to  adopt  the 
HUlmon  extension  of  the  mental  condition  exception,  and  where 
an  external  fact  is  in  issue  do  not  admit  declarations  of  intention, 
imless  they  fall  imder  the  res  gesta  exception,  because  they  accom- 
panied some  act.    In  a  murder  trial  the  decedent's  declaration  of 

^  '*  Evidence  of  declarations  of  accused  on  issue  of  insanity,"  8  A.  L.  R.  zaig, 
note.  Unoommunicated  threat  of  victim  of  homicide,  Mott  9.  State,  123  Mias.  729, 
86  So.  514  (1920),  noted  in  34  Harv.  L.  Rsv.  675. 

u*  Statements  of  physical  condition  not  made  to  physician,  admitted,  Williams 
9.  Bus  Co.,  32  Cal.  App.  Dec.  280, 190  Pac.  Z036  (1920),  noted  in  34  Harv.  L.  Rev. 
88.  Distinguish  dedafations  of  past  condition,  which  fall  in  class  (4)  and  are  in- 
admissible: People  9.  Bray,  29  Cal.  App.  Dec.  428,  183  Pac.  712  (1919),  noted  in 
5  CosMELL  L.  Q.  333;  Magill  v.  Boatmen's  Bank,  232  S.  W.  448  (Mo.,  1921). 

"»  Coles  9.  Belford,  232  S.  W.  728  (Mo.,  1921). 

uf  Schurmann  9.  United  States,  264  Fed.  917  (C.  C.  A.,  9th  Circ,  1920),  dis- 
approved in  20  CoLUiiBiA  L.  Rbv.  800.  Accord,  United  States  9.  Herfoerger,  272  Fed. 
278  (W.  D.  Wash.,  1921). 

UT  Mutual  Life  Ins.  Co.  9.  HiUmon,  145  U.  S.  285  (1892). 

u*  Nordgren  9.  People,  21X  HI.  425, 71  N.  £.  1043  (1904);  see  W.  G.  Hale,  "The 
Hearsay  Rule  and  its  Exceptions,''  2  Izx.  L.  B.  65^  66»  94  (1919)- 
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intention  to  commit  siiidde  was  admitted  because  it  accompanied 
the  act  of  keeping  whisky  and  poison  in  her  room."*  The  Penn- 
sylvania Supreme  Court  has  recently  followed  the  Illinois  reasoning 
in  Commonwealth  v.  Pdhna}^  In  a  prosecution  for  murder,  the 
state  to  rebut  an  alibi  offered  evidence  that  the  deceased  on  leaving 
home  an  hour  before  he  was  killed  told  his  wife  that  he  intended 
to  meet  the  defendant.  This  would  have  come  in  easily  imder  the 
Hillmon  doctrine,  but  Pennsylvania  admitted  it  ''as  part  of  the 
res  geskBy^^  to  explain  the  husband's  ambiguous  act  of  departure. 
In  short,  if  he  had  spoken  the  words  to  his  wife  twenty  minutes 
before  going  out,  they  would  have  been  just  as  probative  of  the 
identity  of  the  man  who  was  with  him  at  his  death,  but  would  have 
been  excluded  by  the  Illinois-Pennsylvania  test  because  they 
accompanied  no  act.  Would  they  have  come  in  if  he  had  spoken 
them  in  the  act  of  hunting  for  his  overcoat?  That  has  about  as 
much  or  as  little  bearing  on  the  identity  of  the  murderer  as  the  act 
of  leaving  the  house.  Under  the  true  res  gesta  exception,  the  trans- 
action which  drags  in  its  constituent  declarations  ought  to  be  a 
material  event  in  the  case.  The  admissibility  of  a  declaration  of 
intention  should  not  turn  on  the  mere  accident  that  it  accompanies 
any  act,  however  insignificant. 

(4)  Can  present  mental  state  come  in  as  evidence  of  a  past  fact? 
If  the  Hilimon  case,  as  proof  that  A  went  to  Boston,  admits  his 
words  "I  am  going  to  Boston,'*  because  his  intention  was  probably 
carried  out,  why  exclude  his  subsequent  words,  "I  have  been  to 
Boston,"  inasmuch  as  he  would  not  remember  it  imless  he  really  had 
been?  The  objection  that  he  maybe  lying  applies  equally  well  to  his 
announcement  of  his  intention.  Indeed,  even  an  honest  statement 
of  intention  may  not  be  carried  out,  and  so  is  weaker  evidence 
of  the  act  intended  than  an  honest  memory  would  be.  Eustace 
Seligman^  thinks  the  two  classes  of  evidence  are  indistinguish- 
able, and  should  both  be  excluded.  Wigmore  would  admit  both, 
r^arding  the  subsequent  consciousness  as  an  indication  that  the 
fact  took  place.^^  The  trouble  is,  that  this  gets  much  hearsay  in 
by  the  back  door.    On  the  other  hand,  it  is  difficult  to  defend  the 

"•  Nordgren  v.  People,  supra, 

»•  268  Pa.  434, 112  Atl.  26  (1920),  noted  in  69  U.  Pa.  L.  Rev.  384. 
^  "An  Exception  to  the  Hearsay  Rule,"  26  Hasv.  L.  Rev.  146  (1912). 
"■  3  Evidence,  §  1736. 
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BiUmon  case  against  Seligman's  argument.  The  best  reply  is, 
that  declarations  of  memory  of  a  past  fact  are  usually  cast  in  tes- 
timonial form,  just  as  if  the  declarant  were  testifying  to  the  fact 
on  the  witness  stand,  and  so  would  be  very  liable  to  be  treated  by 
the  jury  like  real  testimony,  whereas  declarations  of  intention 
differ  in  form  from  a  witness's  narration,  and  consequently  wiU  not 
be  confused  with  testimony,  but  will  receive  a  slighter  weight, 
especially  as  the  jury,  being  practical  men,  know  the  possibilities 
of  non-fulfillment  of  intentions.  The  House  of  Lords  in  1914  went 
very  far  in  Wigmore's  direction,  admitting  a  workman's  statements 
that  he  intended  to  marry  a  girl  because  her  expected  child  was  his, 
not  to  prove  the  fact  of  marriage  —  that  would  be  the  HiUman  case 
—  but  to  entitle  her  illegitmate  child  to  compensation,  as  a  de- 
pendent, for  his  death  while  still  immarried.^  This  has  been 
recently  followed  in  the  Chancery  Division  by  In  re  Wright?^ 
An  exercise  of  a  power  of  appointment  was  alleged  to  be  a  fraud 
on  the  power,  and  a  letter  was  offered  in  which  the  appointor 
stated  that  she  had  made  a  bargain  to  appoint  to  a  certain  person 
in  return  for  an  annuity  from  him,  and  would  carry  out  her  bargain. 
This  was  admitted,  not  to  prove  the  past  fact,  but  to  show  her 
improper  motive.  Inasmuch  as  her  motive  was  not  improper  imless 
the  bargain  was  made,  it  comes  to  much  the  same  thing. 

Another  example  of  the  ''past  act"  problem  is  GUmore  v.  GUtnore 
in  South  Dakota.^  A  woman  sued  her  husband's  parents  for 
alienating  his  affections  by  false  charges  against  her  chastity.  Her 
proof  that  they  had  made  such  charges  consisted  largely  of  her 
testimony  as  to  declarations  by  her  husband  that  he  had  left  her 
because  his  parents  told  him  he  was  not  the  father  of  her  child.  The 
majority  of  the  judges  held  that,  although  his  declarations  would 
have  been  proper  to  show  what  he  believed  about  her,  they  were 
inadmissible  to  prove  the  facts  causing  that  mental  condition,  viz., 
that  his  parents  were  the  source  of  his  information.  The  minority 
applied  the  res  gesta  exception,  regarding  the  words  as  contem- 
poraneous with  the  material  fact  of  his  diminishing  affection. 

^  Lloyd  V.  Powdl  Duffryn  Steam  Coal  Co.,  [1914]  A.  C.  733.  See  the  advene 
criticism  in  28  Hasv.  L.  Rev.  299. 

^  [1920]  X  Ch.  X08,  P.  O.  Lawrence,  J. 

^  173  N.  W.  865  (S.  D.»  Z919),  two  judges  dissenting,  noted  in  33  Habv.  L.  Rxv. 
315,  and  68  U.  Pa.  L.  Rsv.  187. 
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The  declarations  of  a  testator  about  his  will  are  sometimes 
admitted  under  the  mental  state  exception,  although  some  writ- 
ers^ advocate  an  independent  exception  imder  which  all  ante- 
testamentary  and  post-testamentary  declarations  would  come  in 
regardless  of  the  obstacles  to  non-testamentary  declarations  in  such 
situations  as  the  Palma^''  and  Gflwcw^"* cases.  Whatever  the 
theoiy,  testamentary  hearsay  is  viewed  with  increasing  indulgence, 
whether  to  prove  that  a  missing  will  was  not  destroyed  with  an 
intention  to  revoke  and  is  therefore  entitled  to  probate,"*  or  to  cor- 
roborate other  evidence  that  an  improduced  will  was  executed,"*  or 
that  the  signature  to  a  disputed  will  is  genuine."^ 

Declarations  a  part  of  a  transaction;  res  gesUz?^  There  are  two 
theories  on  the  admissibility  of  various  declarations  which  are 
alleged  to  be  part  of  the  res  gesUZj  or  as  James  Bradley  Thayer 
preferred  to  say,  res  gesta  (transaction).  Thayer's  view  "*  is  that 
the  declarations  must  be  substantially  contemporaneous  with  the 
action  of  a  material  transaction,  and  must  explain  the  acts.  He 
bases  their  admission  on  the  need  of  telling  a  complete  story  of 
the  event.  Wigmore's  view  "*  goes  farther  and  does  not  require 
contemporaneousness  with  an  event.  He  favors  the  admission 
of  statements  or  exclamations  by  an  injured  person,  or  by  any 
other  person  present  at  any  exciting  occasion,  immediately  after 
the  event,  describing  the  drcimistances  as  observed  by  him.  In 
the  cases  the  word  "immediately"  undergoes  a  considerable  stretch- 
ing.   The  confusion  in  the  decisions  is  illustrated  by  the  position 

"*  E.  g.  the  note  by  Alfred  L.  Finkelstein,  6  Cornell  L.  Q.  aoz  (192 1). 

"^  Note  120,  supra. 

"•  Note  125,  supra, 

>>*  In  re  Sweetman's  Estate,  195  Pac.  918  (Cal.,  192 1),  three  judges  dissenting, 
disapproved  in  35  Hasv.  L.  Rev.  95;  HoUer  v.  HoUer,  298  111.  418,  131  N.  £.  663 
(1921),  sembUf  approved  by  Wigmore  in  z6  III.  L.  Rev.  244. 

"^  State  V.  Nieuwenhuis,  178  N.  W.  976  (S.  D.,  1920),  two  judges  dissenting,  noted 
in  6  Cornell  L.  Q.  201. 

^*^  In  re  Johnson's  Est.,  175  N.  W.  917  (Wis.,  1920),  noted  in  29  Yale  L.  J.  68x. 

"*  See  also  the  preceding  exception;  note  68,  supra,  under  Admissions;  complaint 
of  assaulted  woman  in  dvil  action,  6  A.  L.  R.  1029;  Scotch  law  of  res  gesta,  Gilmour  v. 
Hansen,  57  Sc  L.  R.  518  (1920);  statements  of  third  persons  admitted,  Birmingham 
Macaroni  Co.  v.  Tadrick,  88  So.  858  (Ala.,  1921). 

»*  "Bedingfield's  Case  —  Declarations  as  Part  of  the  Res  Gesta,"  J.  B.  Thayer, 
Legal  Essays,  207;  s.  c,  14  Am.  L.  Rev.  817;  15  ibid,,  i,  71  (1880, 1881). 

^  3  Treatise  on  Evidence,  {  1745  S,,  ''Spontaneous  Exclamations  (Res 
Gestae).'' 
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of  the  United  States  Supreme  Court,  which  supported  Wigmore's 
view  in  Insurance  Company  v.  Moseleyy^  and  Thayer's  view  in 
Vicksburg,  etc.  R,  R.  v.  O^Brien.^  Recent  discussion  in  the  cases 
and  law  reviews  inclines  toward  Wigmore's  view.  In  Waskingtofh 
Virginia  Railway  Company  v.  Deahl  "^  the  declarations  of  a  motor- 
man  as  he  stepped  from  the  trolley  car  after  a  collision  with  a  truck 
that  he  had  tried  to  hit  the  truck  were  probably  admissible  even 
on  Thayer's  view,  and  the  Vicksburg  case  is  cited;  but  in  Solice 
V.  State  "*  the  victim  of  a  homicide  walked  a  quarter  of  a  mile 
before  he  described  the  aflFray.  His  statements,  though  conceded 
not  to  be  contemporaneous,  were  admitted  on  the  ground  of  spon- 
taneity. Wigmore  is  cited,  and  the  dissenting  opinion  in  the 
Vicksburg  case  erroneously  called  the  opinion  of  the  court.  On 
either  view,  the  declarations  are  excluded  if  the  event  has  termin- 
ated and  the  nervous  excitement  has  been  succeeded  by  reflective 
powers."*  The  whole  subject  is  clarified  by  an  article  just  pub- 
lished by  Edmund  M.  Morgan,  "A  Suggested  Classification  of 
Utterances  Admissible  as  Res  Gestae."  "^ 

Opinion  "^ 

The  subject  matter  of  expert  testimony  has  already  been  touched 
on  in  the  first  installment  of  this  article.*^  New  types  of  experts, 
such  as  chiropractors,^^  are  making  their  appearance,  and  new 


"»  8  Wall.  (U.  S.)  397  (1869),  two  judges  dissenting. 

^  119  U.  S.  99  (1886),  four  judges  dissenting. 

"^  126  Va.  141,  100  S.  £.  840  (1919),  approved  (with  incorrect  dtation)  on  Wig- 
more's  theory  in  7  Va.  L.  Rev.  666. 

^21  Ariz.  592,  193  Pac.  19  (1920),  approved  on  Wigmore's  theory  in  19  Mich. 
L.  Rsv.  442. 

"*  Mayeur  v.  J.  R.  Crowe  Coal  &  Mining  Co.,  106  Kan.  123, 186  Pac.  Z035  (1920); 
Seebold  v.  State,  232  S.  W.  328  (Tex.  Crim.  App.,  1921). 

140  21  Yale  L.  J.  229  (1922). 

^^  See  also  "Fact  and  Opinion  in  an  Action  of  Tort  for  Decdt/'  z  Boston  Univ. 
L.  Rev.  117  (192 1);  "Development  of  the  Opinion  Rule  in  Iowa  Cases,"  6  Iowa 
L.  B.  168  (192 1);  Wigmore,  "Expert  Opinion  as  to  Cause  of  a  Physical  Ailment/' 
14  III.  L.  Rev.  519  (1920);  expert  opinion  based  on  all  the  evidence,  6  Cgbneix 
L.  Q.  428  (192 1);  value  experts  in  Roman  law,  Nathan  Matthews,  "The  ValuatioQ 
of  Property  in  the  Roman  Law,"  34  Haev.  L.  Rev.  229,  256  (1931). 

*«  35  Hakv.  L.  Rev.  307  (1922). 

^^  Voight  V.  Industrial  Conunission,  297  111.  109,  130  N.  £.  470  (1921),  approved 
in  5  Minn.  L.  Rev.  556. 
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ideas  like  dual  personality  intrude  into  the  old  field  of  handwriting/^ 
though  unfortunately  the  archaic  prejudice  against  scientific  investi- 
gation of  disputed  signatures  by  comparison  of  hands  still  prevails 
in  some  jurisdictions.^*^ 

A  new  kind  of  opinion  evidence  was  offered  by  the  defense  in 
a  recent  California  murder  trial.^**  Skilled  motion-picture  actors 
performed  the  entire  homidde,  according  to  a  description  based 
on  the  testimony  of  witnesses  for  the  defense.  The  trial  judge 
refused  to  allow  the  film  to  be  run  off  before  the  jury,  even  though 
an  eyewitness  would  testify  that  it  acciurately  depicted  the  events 
as  he  saw  them.  This  has  led  Wigmore  ^^^  to  compile  an  additional 
section  for  his  treatise  dealing  with  artificial  reconstruction  of 
a  complex  series  of  movements  by  moving  pictures.  Of  course, 
an  actual  moving  picture  of  an  event  would  be  evidence  as  much 
as  a  ''still"  photograph. 

Zechariah  Chafee,  Jr. 

Harvasd  Law  School. 

{To  be  coftcluded.) 

^^  Webster  A.  Melcher,  "Dual  Personality  in  Handwriting/'  zi  J.  Csnc.  L.  & 
Csnc.  390  (1920). 

**•  Texas  Bank  v.  Scott,  225  S.  W.  571  (Tex.  Civ.  App.,  1920),  disapproved 
in  34  Hasv.  L.  Rev.  788,  30  Yale  L.  J.  324.  Tbe  sensible  view,  under  statute,  is 
shown  in  State  v.  Smith,  z8o  N.  W.  4  (la.,  1920),  noted  in  6  Iowa  L.  B.  185.  See 
also  "Knowledge  derived  from  family  correspondence  as  qualifying  one  to  testify 
as  to  genuineness  of  handwriting,"  7  A.  L.  R.  261,  note;  "Proof  of  authenticity  o» 
genuineness  of  letter  other  than  by  proof  of  handwriting  or  typewriting,"  9  A.  L.  R. 
984,  note;  Gordon  L.  Elliott,  "Instruction  to  the  Juiy  Where  Handwriting  is  Identi- 
fied by  Expert  Testimony,"  7  Iowa  L.  B.  55  (192 1). 

"•  23  Law  Notes  (N.  Y.)  203  (1920);  cf.  Feeney  v.  Young,  191  App.  Div.  501, 
i8x  N.  Y.  Supp.  481  (1920),  to  be  discussed  in  the  next  installment  of  this  article; 
Dailey  9.  Superior  Court,  112  Cal.  94, 44  Pac  458  (1896);  People  v.  Durrant,  zz6  CaL 
X79,  2a3»  48  Pac  75  (1397). 

^  15  III.  L.  Rev.  123  (1920);  see  24  Law  Notes  (N.  Y.)  143  (Z920). 
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Administrative  Determination  of  Private  Rights. — Adminis- 
trative bodies  may,  in  the  course  of  performing  their  ultimate  admin- 
istrative duties,  be  called  upon  to  entertain  proceedings  which  will  in 
some  manner  determine  private  rights.  There  are  at  least  three  types 
of  statute  under  which  this  situation  may  arise.  Under  the  first,^  the 
board  makes  only  preliminary  findings,  which  it  certifies  to  a  court,  and 
which  the  court  enters  as  a  judgment,  unless  exceptions  are  taken,  in 
which  case  it  may,  after  a  further  hearing,  either  approve  or  modify  the 
findings.  Thus,  they  become  effective,  if  at  all,  as  in  form  the  decision 
of  a  regular  judicial  tribunal.  The  second  type  of  statute  ^  makes  the 
board's  findings  themselves  final,  unless,  widiin  a  specified  time,  an 
appeal  is  taken  to  the  courts,  but  if  such  an  appeal  is  taken,  the  courts 
have  full  power  to  review.  Under  the  third  t3rpe,*  the  administrative 
findings  are  final.  If,  in  any  case,  the  ultimate  purpose  for  which  the 
findings  are  made  is  not  truly  governmental,^  they  are,  of  course,  whoUy 

^  See  3  Lord's  Oregon  Laws,  title  XLIH,  c.  6;  1913  Oregon  Laws,  c.  82,  86,  97. 
3  See  Texas  Rev.  Civ.  Stat.  (1920),  title  73,  c.  i,  arts.  5011^  f  et  seq. 

*  See  28  Stat,  at  L.  372,  390. 

*  For  what  may  be,  see  Wambaugh,  "The  Present  Scope  of  Govemment,"  20 
Rzp.  Amer.  Bar  Assn.  (1897),  307.  Compare  the  two  opinions  in  South  Carolina 
V.  United  States,  199  U.  S.  437  (1905)*  C/.  The  Amalgamated  Society  of  En- 
gineers V.  The  Adelaide  Steamship  Co.,  Ltd.,  28  Com.  L.  R.  129  (1920),  criticizing 
the  majority  opinion  in  the  former  case. 
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ineffective.*  But  assuming  that  it  is  governmental,  may  an  administra-< 
tive  body,  incidentally  to  reaching  its  end,  determine  private  rights 
without  being  chargeable  with  an  improper  exerdse  of  powers  constitu- 
tionally conferred  upon  the  judiciary?  * 

Proceedings  of  the  first  type  have  been  almost  uniformly  upheld. 
Courts  have  found  them  to  be  '^  preliminary  and  administrative,  not 
judicial/'  ^  and  have  likened  them  to  proceedings  before  a  referee.^  In 
doing  so,  however,  they  have  disregarded  the  fact  that  the  courts  to 
whic^  the  findings  are  certified  must  approve  them  unless  exceptions 
are  taken.  Such  a  judgment,  though  it  may  indeed  constitute  the  effi- 
cient medium  of  finality,  is  no  more  than  an  unsubstantial  appearance 
of  a  real  judicial  pronouncement.*  So  far  as  the  exercise  of  power  by 
the  administrative  body  is  concerned,  therefore,  this  type  differs  only 
in  form  from  the  second,  where  the  findings  themselves  become  final 
unless  there  is  an  appeal.  The  constitutionality  of  this  latter  type  has 
recently  been  denied,^^  on  the  ground  that  the  finality  of  the  findings, 
unless  appealed  from,  made  them  judicial.^  But  this  seems  to  involve 
a  misapprehension  of  the  true  natiure  of  the  board's  action.    It  is  true 

*  Kilboum  v.  Thompson,  Z03  U.  S.  z68  (1880).  Cf,  Colonial  Sugar  Refining  Co. 
9.  The  Att'y  Gcn'l,  15  Com.  L.  R.  182  (1912);  Cock  v.  The  Att'y  Genl,  28  N.  Z.  L.  R 
40c  (1909).  "In  effect  the  New  Zealand  court  held  .  .  .  that  the  examination  as 
well  as  the  dderminoHon  of  matters  of  rights  before  extraordinary  tribunals  was  within 
tlw  mischief  provided  against  by  42  £dw.  Ill,  c.  3  (1368),  and  the  Act  for  the  Aboli- 
tion of  the  Star  Chamber,  16  Car.  I,  c  10  (1640;."  See  W.  Jethro  Brown,  "The 
Separation  of  Powers/'  31  Yale  L.  J.  24,  27. 

*  Texas  Rev.  Civ.  Stat.,  supra,  art.  5011}^  f,  states  that  "in  case  suit  is  started 
in  any  court  for  the  detennination  of  [these]  rights  .  .  .  ,  the  case  may.  in  the  discre- 
tion of  the  court,  be  transferred  to  the  [board]  for  determination.  .  .  .''  This  mi^t 
lead  one  to  reason  that,  since  the  power  formerly  exercised  by  the  court  was  judicial, 
that  now  exercised  by  Uie  board  must  also  be  judicial.  It  must  be  admitted  that  the 
character  of  an  admimstrative  organ  may  not  be  so  impressed  upon  every  power  which 
it  may  conceivably  exercise  as  to  affect  the  power  with  a  nature  like  its  own.  But 
whereas  the  sole  purpose  of  the  adjudication  before  the  court  was  undoubtedly  judi- 
cial, the  determination  before  the  board  differs  at  least  to  the  extent  that  it  is  merely 
incidental  to  a  further  and  concededly  administrative  end.  Looked  upon  in  their 
entirety,  there  is  a  distinct  difference  between  the  two  proceedings. 

'  Pacific  Live  Stock  Co.  0.  Lewis,  241  U.  S.  440  (1915J.  See  also  Bergman  v.  Kear- 
ney, 241  Fed.  884  (D.  Nev.,  191  ;)• 

*  In  re  Willow  Creek,  74  Oreg.  592,  144  Pac.  505  (1914),  146  Pac  475  (1915). 
The  court  encountered  no  difficulty  in  the  fact  that  the  board  was  charged  with  a  duty 
ordinarily  performed  by  a  judicial  officer,  apparently  because  it  was  making  only  such 
findings  as  it  was  obliged  to  make  to  carry  out  the  purpose  for  which  it  was  created. 

*  It  would  be  interesting  to  know  the  result  if  the  court  should  refuse  to  approve 
the  finding.  The  question  would  thus  be  whether  the  court  was  not  charged  with 
the  performance  of  administrative  functions.  See  Haybum's  Case,  2  DaJU.  (U.  S.) 
409  (1792);  United  States  v.  Ferreira,  la  How.  (U.  S.)  4o»  49-51  (i&Si);  Yale  v.  Todd, 
13  How.  (U.  S.)  52,  note  (1794).   Sec  also  note  17,  infra, 

^^  Board  of  Water  Engineers  v.  McKnight,  229  S.  W.  30Z  (Tex.,  1921).  For  the 
facts  of  this  case  see  Recent  Cases,  infra,  p.  470. 

"  The  Constitution  of  Texas  provides  (Art.  2,  §  i) :  "The  powers  of  the  government 
of  the  state  of  Texas  shall  be  divided  into  three  distinct  departments,  each  of  which 
shall  be  confided  to  a  sa)arate  body  of  the  magistracy,  .  .  .  and  no  person  or  collec- 
tion of  persons,  being  of  one  of  these  doMurtments,  shall  exerdse  any  power  piopeAv 
attached  to  ^ther  of  the  others,  except  m  the  instances  herein  expressly  permitted.'' 
It  seems  immaterial  in  the  principal  case  that  the  separation  of  powers  was  here  ex- 
press rather  than  implied,  as  in  constitutions  of  the  federal  type,  since  the  action  of 
the  board  was^  on  the  grounds  stated  infra,  clearly  not  ludidaL 
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that  the  board  does  make  a  determination  with  r^ard  to  private  rights, 
but  this  is  a  determination  in  the  sense  not  of  an  adjudication,  but  rather 
of  an  ascertainment,  which  is  to  form  the  basis  of  subsequent  regulative 
measures.  After  it  has  been  reached,  pre-existing  rights  remain  as  th^ 
were  before,  in  no  wise  extinguished.  It  is  true  that  they  are  now  in 
a  position  in  which  they  may  be  lost  or  curtailed  if  an  action,  in  the 
form  of  a  trial  de  novo,  is  not  brought  within  the  prescribed  period.  But 
in  any  case,  the  findings  themselves  do  not  destroy  them.  They  operate 
as  an  assertion  by  the  state  as  to  what  the  rights  are.  This  assertion 
may  be  disputed  only  within  a  short  period  of  limitations  which  the 
state  has  created,  actuated  by  a  public  policy  which  demands  that 
the  administrative  end  be  speedily  and  efficiently  achieved.  It  is  by  the 
operation  of  this  limitation  of  remedy  that  the  rights  are  cut  off."  Mean- 
time they  are  fully  protected  by  the  provision  for  appropriate  proceedings 
de  novo  in  regular  courts." 

A  more  difficult  question  is  raised  by  a  statute  which  makes  the  admin- 
istrative action  final.  The  difficulty  here  is  with  the  doctrine  of  the 
separation  of  powers.  When  the  Federal  Constitution  was  framed, 
it  was  well  recognized  that  the  powers  of  the  three  great  departments 
shade  almost  imperceptibly  into  oneT  another  and  apparently  overlap.^ 
The  constitution  does  provide  for  three  separate  departments  of  govern- 
ment, each  of  which  it  vests  with  one  of  the  three  kinds  of  powers,  but 
it  does  not  expressly  provide  an)rwhere  that  the  three  shall  be  kept  en- 
tirely distinct.^*    On  the  other  hand,  it  contains  certain  express  provi- 

^  The  statute  might  be  attacked  on  the  ground  that  the  length  of  this  period  did 
not  afford  due  process.  In  the  Texas  statute,  persons  who  appeared  before  the  board 
were  given  six  months  in  which  to  bring  an  action,  and  those  who  did  not,  three 
years.    This  seems  sufficient.    See  Bragg  v.  Weaver,  351  U.  S.  57  (191Q). 

^*  10  Stat,  at  L.  99  contains  provisions  very  similar  to  those  of  the  Texas  statute. 
Under  it,  the  board  itself  is  reqiured  to  file  an  appeal  with  the  district  court,  but  if 
a  notice  of  intention  to  prosecute  the  appeal  is  not  filed  by  an  aggrieved  party  within 
six  months,  the  appeal  will  be  regarded  as  dismissed.  It  may  thus  happen  that  the 
administrative  findings  are  not  put  into  the  form  of  a  jucUdal  decree  or  judgment, 
and  the  act,  therefore,  gives  them  substantially  the  same  finality  as  they  receive  by 
virtue  of  the  Texas  statute. 

The  act  was  upheld  by  the  Supreme  Court  in  United  States  v.  Ritchie,  17  How. 
(U.  S.)  525  (1854).   See  also  Degge  v.  Hitchcock,  229  U.  S.  162  (19x2). 

For  a  collection  of  cases  under  similar  statutes,  see  2  Wiel,  Water  Rights,  3  ed., 
IS  1192-Z194;  Long,  Iksigation,  c.  12. 

^*  See  The  Fedsralest,  No.  47;  Farran,  Tbe  Framing  of  the  Constitit- 
TiON,  49  et  seq*  This  fact  has  become  increasingly  apparent  with  the  expansion  of 
the  scope  of  governmental,  especially  administrative,  activities.  See  Green,  ^The 
Separation  of  Powers,"  29  Yale  L.  J.  369. 

^  In  1908,  only  six  state  constitutions  approximated  the  federal  type.  That  of 
Rhode  Island,  however,  merely  provided  that  the  powers  of  government  should  be 
distributed  among  three  departments.  The  provision  of  the  New  Hampshire  Constitu- 
tion is  interesting.  It  reads:  "The  three  essential  powers  .  .  .  ought  to  be  kept  as 
separate  from,  and  as  independent  of,  each  other  as  the  nature  of  a  free  government 
wfll  admit,  or  as  is  consistent  with  that  chain  of  connection  that  binds  the  whole 
fabric  of  the  constitution  in  one  indissoluble  bond  of  union  and  amity."  (PL  I.  Art.  37.) 
The  thirty-seven  others  expressly  provide  that  the  three  departments  shall  be  distinct, 
almost  alwa3rs  with  the  added  restriction  that  no  person  or  persons  bdonging  to  one 
of  the  departments  may  exercise  any  power  properly  belonging  to  one  of  the  other 
departments.  See  Thorpe,  Federal  and  State  Constitutions,  etc.  The  consti- 
tutions of  the  three  new  states,  Oklahoma  (1907),  Arizona  (1910),  and  New  Mexico 
(1911)  are  all  of  the  last  type.   This  type  seems  to  go  beyond  the  doctrine  of  the  sepa- 
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sions  to  the  oontraiy.  Some  of  these  may  be  explained  on  the  gromid 
that  they  form  part  of  the  system  of  chec^  and  balances,^*  but  this  does 
not  explain  others,  e.  g.,  legislative  determination  of  diluted  elections 
of  members,  trial  of  members,  etc.  Futhermore,  apart  from  express 
provisions,  there  have  alwa3rs  been  some  matters  as  to  which  there  has 
apparently  been  an  exception.  An  example  directly  in  point  is  the  final 
administrative  determination  of  assessments,  duties,  and  other  matters 
incident  to  the  collection  of  revenues.  The  question,  therefore,  arises 
as  to  just  what  the  doctrine  really  means  in  practice.  Throughout  its 
history,  powers  have  been  defined  in  terms  of  the  ends  to  be  accomplished 
by  their  exercise.^'  Accordingly,  in  its  essence,  the  doctrine  is  a  doctrine 
of  the  separation  of  ends.  This  perhaps  does  little  more  than  restate 
the  problem,  yet  it  does  to  a  certain  extent  clarify  it;  for  once  it  is 
dear  that  an  end  is  administrative,  it  follows,  under  a  constitution  of 
the  federal  type  at  least,  that  whatever  action  is  incidental  to  the  accom- 
plishment of  that  end  may  properly  be  taken  by  an  administrative 
body  even  though  it  be  of  a  type  ordinarily  regarded  as  exclusively  asso- 
ciated with  one  of  the  other  departments,  provided  it  is  necessary  to 
the  effective  ^^  accomplishment  of  the  end  ^*  that  it  be  engaged  in  by  the 
first.*®  But  to  go  beyond  this  would  be  to  allow  an  encroachment  upon 
a  field  expressly  granted  to  another  department.*^  Thus  the  critical 
problem  becomes  one  of  the  nature  of  the  ends.  To  solve  it,  resort  must 
be  had  to  analogies  existing  at  the  time  of  the  adoption  of  the  Consti- 
tution.** A  mere  list  of  the  ends  del^ated  to  each  of  the  different  depart- 

ration  of  powers  both  as  it  was  originally  stated  and  as  it  was  incorporated  into  the 
Federal  Constitution.  With  rderence  to  this  type,  it  would  probablv  be  difficult  to 
support  all  the  contentions  here  made  in  respect  to  constitutions  of  the  federal  type. 
Nevertheless,  despite  the  language,  there  are  apparently  some  exceptions  to  the  doc- 
trine even  under  tnem.   See  City  of  Indianapolis  v.  State,  132  N.  £.  165  (Ind.,  192 1).  * 

^*  For  example,  the  veto  power  of  the  President,  the  power  of  Congress  over  im- 
peachment, etc. 

^'  The  doctrine  had  its  origin  in  the  poStical  philoflophies  of  Aristotle,  Locke,  and 
Montesquieu.  See  Asistotle,  Politics  (Jowett's  Translation),  Book  Vl,  c.  XIV; 
Locke,  Two  Tseatises  on  Govexnhent,  Book  n,  c.  VIII  and  Xn-XIV;  Mon- 
tESQuiEU,  L'EspsiTDES  Lois,  Livre  XI,  c.  VI;  z  Thayer,  Cases  on  Conshtotional 
Law,  1-3;  30-34.   Cf.  W.  J.  Brown,  supra,  31  Yale  L.  J.  24. 

In  the  artide  last  dted  it  is  suggested  that  the  nature  of  ai  power  is  determined 
by  both  end  and  process.  The  doctrine  of  the  separation  of  powers  itself,  however, 
certainly  contains  no  exact  conception  of  process.  If  there  is  a  requirement  as  to 
process,  it  is  superadded  to  the  essential  part  of  the  doctrine  and  is  applicable  only 
after  the  end  has  been  determined  proper  to  one  department  or  another. 

M  The  use  of  such  a  word  as  ''effective"  while  unavoidable  in  stating  a  general 
proposition,  gives  rise  nevertheless  to  a  multitude  of  questions.  It  is  the  idea  at  the 
root  of  the  controversy  over  the  Ju  Toy  case.  United  States  9.  Ju  Toy,  198  U.  S. 
253  (1904). 

*'  ''The  effect  of  the  inquiry,  and  the  decision  upon  it,  is  determined  by  the  nature 
of  the  act  to  which  the  inquiry  and  the  decision  leaA  up,"  per  Hohnes,  J.,  in  Prentis 
V.  Atlantic  Coast  line,  2x1  U.  S.  210,  227  (1908).  See  also  Hughes,  J.,  in  Louisville 
etc.  R.  R.  Co.  V.  Garrett,  23X  U.  S.  298.  307  (1913).  Cf.  Local  Government  Board 
9.  Arlidge,  [1913]  z  K.  B.  463,  [1914]  z  K.  B.  160,  [1915]  A.  C.  120.  See  L.  Curtis, 
"Judicial  Review  of  Conmiission  Rate  Regulation,"  34  Hakv.  L.  Rev.  862. 

**  Mutual  Film  Corporation  v.  Ohio,  236  U.  S.  230  (1914);  Intermountain  Rate 
Cases,  234  U.  S.  476  (1913);  Field  v.  Clark,  143  U.  S.  649  (1891). 

"*  See  Pound,  "Spurious  Interpretation,"  7  Col.  L.  Rev.  379. 

**  Two  things  are  to  be  considered,  both  analogy  to  what  was  considered  proper 
when  the  constitution  was  adopted,  and  also  analogy  to  what  was  considered  i]xq>zoper. 
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ments  is  not,  however,  sufficient.  The  principles  which  determined  their 
distribution  must  be  sought.  The  principle  most  applicable  in  deter- 
mining whether  an  end  is  administrative  is  that  it  is  so  where  the  public 
interest  in  the  summary  disposition  of  rather  technical  or  extremely  com- 
plex matters  overrides  the  individual  and  social  interests  in  the  judicial 
protection  of  private  rights."  As  administrative  machinery  becomes 
more  efficient,  the  force  of  the  objection  to  its  determination  of  such 
rights  is  weakened.  But  at  no  time  is  a  final  solution  of  the  problem 
possible.  Changes  in  judicial  and  political  philosophy,  influencing  the 
weight  given  to  these  various  interests,  must  constantly  modify  the  con- 
ception of  what  are,  properly,  administrative  ends.^ 


A  Distinction  in  the  Rmnvoi  Doctmne.  —  Broadly  stated,  the 
doctrine  of  the  renvoi  is  that,  when  by  its  rules  of  the  conflict  of  laws  a 
court  must  aplpy  the  law  of  some  other  legal  unit,  it  must  apply  not 
only  the  internal  law  of  that  unit,  but  also  its  rules  of  the  conflict  of  laws. 
This  might  result  in  the  application  of  the  internal  law  either  of  the 
forum  or  of  a  third  country.  Take  Uie  Englishman  domiciled  in  France 
who  dies  intestate  leaving  movables  in  England  and  Italy.  By  English 
law  distribution  is  accorc^g  to  the  law  of  the  domicile,  but  if  the  renwri 
doctrine  is  accepted,  that  law  would  include  the  Frendi  conffict-of-laws 
rule  that  Engli^  law,  as  the  national  law,  should  govern.  And  if  Italy 
accepted  the  renvoi  doctrine  it  would  be  directed  from  English  law  to 
French  law.^  What  is  the  proper  rule?  Juristic  speculation  has  been 
almost  infinite.^ 

The  discussion  has  hitherto  been  largely  confined  to  cases  like  that 

• 

Compare,  for  example,  the  case  of  Plymouth  Coal  Co.  v.  Pemisylvania,  232  U.  S.  531 
(1913),  with  the  cases  of  Wong  Wing  v.  Unit«i  States,  163  U.  S.  228  (1895),  and  Ex 
parte  Miltigan,  4  Wall.  (U.  S.)  2  (1866). 

**  See  Field,  J.,  in  Hagar  v.  Reclamation  District  No.  108,  izi  U.  S.  701  (1883). 
Cf.  Cary  v.  Curtis,  3  How.  (U.  S.)  236  (1845);  Central  of  Georgia  Ry.  Co.  v.  Wright, 
207  U.  S.  127  (1907). 

The  recent  case  of  City  of  Indianapolis  v.  State,  in  note  15,  supra,  also  furnishes  an 
excellent  example  of  this  kind.  There  the  statute  provided  that,  in  a  contest  over 
paying  assessments,  upon  petition  of  the  property  owners  the  court  should  appcnnt 
a  board  of  appraisers.  The  decision  of  this  board  was  to  be  final,  and  its  determina- 
tion was  to  be  ''  entered  as  a  judgment  upon  the  records  of  the  court."  The  statute 
was  upheld.  The  court  recogmzed  that  taxation  has  been  generally  held  to  be  a  purely 
administrative  end,  and  the  determination  of  the  value  of  property  merely  an  inci- 
dent thereto. 

"  See  Pound,  "Executive  Justice,"  55  Am.  L.  Reg.  137:  Pound,  "The  Revival 
of  Personal  Government,"  Proc.  N.  H.  Bar  Assn.  (191 7)  13;  Goodnow,  "The 
Growth  of  Executive  Discretion,"  2  Proc.  Am.  Pol.  Sci.  Assn.,  29;  Powell,  "Judi- 
cial Review  of  Administrative  Action  in  Immigration  Proceedings,"  22  Harv.  L. 
Rev.  360. 

^  Since  this  is  really  a  sending  on,  it  is  called  in  German,  Weiterverwdsungf  as  dis- 
tinguished from  the  former  case  of  sending  back,  called  Riickverweisunf, 

'  For  a  list  of  all  the  writings,  see  Ernest  G.  Lorenzen,  "The  Renvoi  Doctrine  in  the 
Conflict  of  Laws,"  27  Yale  L.  J.  509,  531  et  seq.  To  those  in  English  may  now  be 
added,  Ernest  O.  Schrdber,  Jr.,  "The  Doctrine  of  the  Renvoi  in  Anglo-American 
Law,"  31  Harv.  L.  Rev.  523. 
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given  above,  where  succession  to  movables  within  the  jurisdiction  of  the 
forum  is  in  question.  In  such  cases  the  arguments  against  acceptance 
of  the  doctrine  seem  persuasive,  especially  under  the  American  theory 
of  territorial  law.  Nothing  but  New  York  law  can  be  law  in  New  York.* 
When  the  New  York  lawgiver  orders  succession  to  New  York  movables 
according  to  the  law  of  France,  the  French  lawgiver  is  not  to  be  allowed 
to  say  that  some  other  law  should  govern.^  Moreover,  if  the  reference 
from  the  forum  to  the  foreign  law  includes  the  conflict-of-laws  rule  of 
that  law,  the  next  reference  includes  it  just  as  well  and  so  on  od  infinUum 
in  what  has  appropriately  been  described  as ''  intenfational  lawn  tennis."  * 
For  purposes  of  decision  the  break  must  come  somewhere,  and  the  only 
logical  place  is  at  the  first  reference. 

At  the  same  time  there  is  a  feeling  that  certain  exceptional  cases 
exist  where  acceptance  of  the  renvoi  doctrine  would  be  desirable.*  It 
is  submitted  that  "the  explanation  of"  these  suggested  exceptions 
(generally  dealing  with  marriages  and  titles  to  land)  involves  a  funda- 
mental distinction,  hitherto  apparently  overlooked.  This  distinction  is 
between  a  case  where  the  law  of  the  f  onmi  creates  a  new  right,  and  one 
where  it  merely  enforces  a  right  created  elsewhere.  In  the  former  case, 
as  shown  above,  it  is  for  the  law  of  the  forum,  and  it  alone,  to  designate 
the  internal  law  applicable.  But  the  latter  is  vastly  different.  "  If  an 
American  court,  having  according  to  the  territorial  theory  to  apply  its 
own  law  to  existing  rights,  finds  that  a  right  has,  by  its  law,  arisen  under 
another  law,  it  has  only  to  learn  the  terms  of  that  law  and  the  nature  of 
the  right  which  it  created." '  The  statement  furnishes  its  own  sup- 
port. If  the  law  of  the  f onun  provides  that  a  right  created  by  a  foreign 
law  be  enforced,  a  just  adjudication  can  be  made  only  by  deciding  as  to 
that  right  as  the  foreign  court  would  have  decided.*  This  means  that 
all  the  law  which  that  court  would  apply  must  be  applied.  All  the  cases 
in  America  and  England  involving  ihe  renvoi  under  such  circimistances 
have  reached  this  result.* 

A  recent  New  York  case  ^®  adds  to  the  authorities  tacitly  supporting 
this  principle.    The  facts,  slightly  simplified,  were  as  follows:  A  man 

*  See  Stoky,  Contlict  of  Laws,  6  ed.,  §  i8;  Beale,  Conixict  of  Laws,  §§  73,  74. 

*  In  re  Tallmadge,  109  Misc.  696,  i8x  N.  Y.  Supp.  336  (Surr.,  1919). 

*  Buzzati,  in  z8  Annuaise  de  L'Imstitut  de  Droit  International,  146;  dted, 
Schreiber,  op.  cit.,  at  528. 

*  Lorenzen,  op.  cU.,  at  529.    See  also  31  Yale  L.  J.  191, 193. 
'  See  Beale,  Conflict  of  Laws,  77. 

*  It  has  been  suggested  that  this  way  of  looking  at  the  matter  begs  the  question. 
"The  argument  that  the  foreign  law  having  jurisdiction  under  the  lex  fori,  has  created 
rights  which  must  be  recognized  involves  in  efifect  a  petUto  principii.  The  very  ques- 
tion is  whether  the  lex  fori  should  recognize  alleged  rights  created  not  by  the  terri- 
torial law  of  the  foreign  coxmtrv  referred  to,  but  by  that  of  another  state  which  is 
incompetent  under  the  lex  fori.  See  Ernest  G.  Lorenzen,  ''The  Renvoi  Theory  and 
lint  Application  of  Foreign  Law,"  10  Col.  L.  Rev.  X90,  205,  n.  49.  It  is  sufficient 
answer  that  the  lex  fori  does  not  consider  the  right  as  created  by  this  third  law  to 
which  reference  is  made.   If  it  did,  it  would  itself  have  turned  directly  to  it. 

*  Armitage  v.  Att'y  Geni,  [1906]  P.  135;  Guernsey  v.  Imperial  Bank  of  Canada, 
x88  Fed.  300  (8th  Circ.,  19x1);  White  v.  Holly,  80  Conn.  438,  68  Atl.  997  (1908); 
In  re  Baines  (1903)  dted  in  Dicky,  Conflict  of  Laws,  2  ed.,  723. 

^*  Ballv.  Cross,  132  N.E.  106  (N.Y.).  For  the  facts  of  this  case  see  Recent  CA8n» 
infra,  p.  468. 
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and  his  wife  were  domiciled  in  A.  He  left  her  and  secured  a  divorce 
upon  constructive  service  in  B.  The  wife  married  a  New  York  dtizen, 
who  later  brought  suit  against  her  to  annul  this  marriage.  The  court 
held  that  the  decision  should  depend  upon  the  effect  which  A  would 
give  to  such  a  divorce,^  although  New  York  would  not  recognize  a 
divorce  so  obtained  against  one  of  its  citizens.^  The  right  here  sought 
to  be  enforced  is  the  status  of  the  second  marriage.  This  right  depended 
upon  the  law  of  A.  It  is  obvious  that  the  court  could  not  dedde  prop- 
erly as  to  the  right  created  in  another  jurisdiction  without  taking  into 
consideration  all  the  law  which  would  there  be  applied.  In  addition, 
this  view  of  the  question  has  the  important  practical  benefit  that  the 
woman  considered  divorced  at  her  domidl  wQl  not  be  considered  else- 
where as  married,  and  vice  versa. 


Title  to  Personalty  by  Estoppel. — A  piuports  to  sell  a  chattd 
to  B.  It  is  well  settled  that  —  unless  exceptional  circumstances  make 
the  transaction  the  equivalent  of  a  quitclaim  —  A's  conduct  impliedly 
involves  an  assertion  that  he  has  title  to  the  chattel.^  The  assertion 
or  warranty  has  two  aspects:  (i)  a  representation  of  fact;  and  (2)  an 
assumption  of  liability  in  case  the  representation  is  not  true.*  Suppose 
that  at  that  time  A  is  not  the  owner  of  the  chattel  but  later  acquires 
title  thereto.  It  seems  quite  clear  that  as  between  himself  and  B  he 
cannot  be  heard  to  say  that  the  after-acquired  title  did  not  promptly 
inure  to  B's  benefit.'  A  fortiori  he  is  thus  estopped  if  the  assertion  (rf 
title  is  express.  So  far  it  is  practically  immaterial  whether  by  virtue 
of  the  estoppel  "  title  passes "  from  A  to  B  or  not.  The  same  results  are 
predicated  in  either  case.  But  if  innocent  third  parties  have  claims  to 
the  chattel  as  against  A,  then  it  is  at  once  important  to  know  whether 
l^al  title  passed  to  B  in  such  wise  as  to  protect  B  against  these 
claims. 

If  the  subject  matter  of  the  sale  be  land  and  the  representation  or 
warranty  be  expressed  in  the  deed,  the  weight  of  judicial  opinion  —  sub- 
ject to  some  (Ussent  because  of  an  inconsistency  of  the  rule  with  the 

^  It  should  be  noted  that  the  principal  case  does  not  raise  the  question  of  a  court 
implying  some  internal  law  other  than  that  of  the  country  to  whose  law  its  conflict- 
oi-laws  rule  directed  it,  but  does  raise  the  question  of  the  remnri  doctrine  as  broadly 
stated,  assuming  that  the  rule  as  to  recognition  of  a  divorce  rendered  at  the  domial 
of  only  one  party  is  a  rule  of  the  conflict  of  laws. 

^  People  V.  Baker,  76  N.  Y.  78  (1879);  Ohnsted  v.  Ohnsted,  190  N.  Y.  458, 83  N.  E. 
569  (1908). 

^  See  WnxiSTON,  Sales,  {{  2ZS-320. 

*  These  different  aspects  are  illustrated  in  the  rule  allowing  an  action  for  breadi 
of  warranty  to  be  either  in  tort  as  upon  a  false  representation  or  in  contract  as  upon 
the  undertaking  of  responsibility.  See  Faxiell  9.  Manhattan  Market,  198  Mass.  27X9 
27A,  84  N.  E.  481, 435  (1908). 

*  See  WnxiSTON,  Sales,  S  x3i-  Accord:  as  to  sale  of  a  trade  secret,  Vulcan  Go.  t. 
The  Amer.  Can  Co.,  67  N.  J.  £q.  243,  58  Atl.  290  (1904).  Perhi^M  the  most  accurate 
statement  is  that  A  is  estopped  to  deny  that  he  had  title  at  the  time  of  the  original 
sale.  As  A  does  not  hold  any  title  under  B  he  can  assert  none  against  him,  for  sudb 
an  assertion  would  rest  upon  facts  inoonaistent  with  those  which  ht  is  boond  to  admit 
aatrue. 
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theory  of  the  registry  system*  —  is  that  B  will  hold  free  and  dear  of 
all  such  claims  as  did  not  attach  prior  to  or  at  the  very  moment  when 
A  acquired  title.  Thus,  although  if  A  obtain  title  from  X  by  fraud, 
X's  right  of  rescission  wiU  prevail  even  against  B,^  nevertheless,  ^  A  take 
free  of  all  incumbrances  and  equities,  no  conveyance  which  he  may  there- 
after make,  even  though  to  a  bona  fide  purchaser,  can  affect  the  now  fixed 
rights  of  B.*  The  title  **  shoots  "  into  B  at  the  moment  of  its  acquisition 
by  A  and  is  therefore  beyond  the  power  of  A  to  subject  it  to  adverse 
rights.  The  modus  operandi  of  this  doctrine,  commonly  called  estoppel 
by  deed,  has  been  variously  stated  as  (i)  a  transfer  of  title  by  estoppel 
resting  upon  the  false  recital  in  the  deed; '  or  (2)  a  specific  enforcement 
at  law  of  the  promise  to  convey  implied  in  the  covenant  of  warranty; ' 
or  (3)  "a  technical  effect  of  a  technical  representation."  •  On  any 
alternative  it  is  an  extraordinary  rule,  altering  the  title  to  land  in  a 
way  which  must  find  its  support  apart  from  Uie  general  principles  of 
conveyancing. 

A  diversity  makes  the  question  as  to  chatteb  a  different  problem  and 
paves  an  easier  way  to  even  broader  results.  Title  to  land  cannot  pass 
by  mere  assent  of  Uie  parties.  Title  to  most  kinds  of  personal  property, 
however,  can  do  so  as  between  vendor  and  vendee,  and  when  the  nee- 
essary  change  of  possession  ^^  has  been  constunmated  the  efficacy  of  the 
sale  is  not  confined  to  disputes  in  which  they  alone  are  interested.  In 
the  attempted  sale  of  a  chattel  from  A  to  B,  the  former  for  consideration 
assents  once  for  all  ^^  to  B  's  having  title  thereto.   If  then,  when  A  acquires 

*  Calder  v.  Chapman,  52  Pa.  St. '359  (1866).  See  Rawle,  Covenants  yok  Tttlx, 
5  cd.,  §  259. 

*  Eyre  v.  Bunnester,  10  H.  L.  Cas.  90  (1862). 

*  Ayer  9.  Phila.,  etc.  Face  Brick  Co.,  159  Mass.  84, 34  N.  £.  177  (1893).  See  Rawxx, 
op.  cU,,  SS  248,  252,  259. 

'  See  Nelson,  J.,  in  Van  Rensselaer  v.  Kearney,  11  How.  (U.  S.)  297,  32<-326 
(1850);  Jessel,  M.  R.,  in  General,  etc.  Co.  v.  Liberator,  etc.  Sodety,L.  R.  zo  Ch.  15, 
22  (1878);  Buckley,  L.  J.,  in  Poulton  v.  Moore,  [1915]  z  K.  B.  400,  41^. 

*  See  Rawlx,  op,  cU.,  {  250.  This  explanation  of  the  rule  is  doubted  by  the  learned 
author.  Id.^  §  25Z. 

*  Holmes,  J.,  in  Ayer  v.  Phila.,  etc.  Face  Brick  Co.,  supra,  at  86. 

^  Three  classes  of  cases  are  to  be  distinguished.  In  two  of  them,  —  (i)  where 
the  sale  is  attacked  by  a  creditor  of  the  vendor,  and  (2)  where  there  is  a  claim  by 
a  subsequent  purchaser  from  the  vendor  who  had  remained  in  possession  —  the 
question  of  change  of  possession  is  significant,  although  the  jurisdictions  vary  in 
the  accuracy  with  whldi  the  two  are  distinguished.  See  Wuxiston,  Saucs,  {  349 
d  seq.  But  (3)  change  of  possession  does  not  seem  necessary  to  pass  title  as  against 
persons  having;  a  prior  claim  against  the  vendor.  Therefore  in  cases  of  personalty 
a  result  opposite  to  that  reached  in  Eyre  v,  Burmester,  supra,  inB.y  be  expected  even 
without  cmmge  of  possession.  Cf.  Frazer  v.  Hilliard,  2  Strob.  (S.  C.)  309  (1847). 
And  a  fortiori  where  there  is  change  of  possession.  Rowley  v.  Bigdow,  1 2  Pick.  (Mass.) 
307  (1832). 

^  A's  apparent  assent  apparently  continues. 

But  it  may  be  suggested  that  before  acquiring  title  A  may  unequivocally  notify 
B  that  his  assent  is  for  the  future  recalled.  If  so,  (i)  in  a  controvert  between  A 
and  B  this  will  avail  A  nothing,  as  he  is  estopped  to  deny  that  he  had  title  from  the 
outset;  (2)  in  a  oontroversy  between  B  and  a  subsequent  purchaser  from  A  the  case 
is  more  doubtfuL  If  in  this  latter  case  B  has  possession,  his  position  is  much  like 
that  of  the  buyer  in  a  conditional  sale  after  the  condition  has  been  performed.  The 
transfer  of  possession  may  be  said  to  have  been  accompanied  by  an  mdef easible  right 
to  acquire  title:  in  the  conditional  sale,  by  the  performance  of  the  condition — see 
WiLUSTONy  Saus,  t  33z;  in  the  case  here  put,  iqx>n  the  acquisition  of  title  by  A« 
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title,  B  or  some  one  holding  under  him  has  possession  or  obtains  it  before 
rights  of  third  parties  intervene,  it  is  not  difficult  to  say  that  a  title 
passes  good  against  all  persons  as  to  whom  B  is  a  purchaser  for  value 
and  without  notice.  This  view  of  the  transaction  dispenses  with  the 
question  whether  the  analogy  of  estoppel  by  deed  is  to  be  taken  over 
into  this  branch  of  personal  property  law.  But  there  are  a  respectable 
nimiber  of  decisions  which  reach  this  result  in  cases  of  sales "  and 
pledges  "  upon  the  theory  or  language  of  the  last  mentioned  analogy.'^ 
And  this  anal3rsis  is  not  here  objectionable  provided  it  be  recognized  that 
the  requirement  of  change  of  possession  as  against  subsequent  pur- 
chasers and  creditors  is  not  to  be  dispensed  with  in  this  way. 

But  the  analogy  of  estoppel  by  deed  passing  title  to  after-acquired 
realty  is  obviously  inapplicable  to  many  cases.  The  alternative  explana- 
tion suggested  above  may  be  tested  by  appl3dng  it  to  such  a  case.  If  it 
should  appear  to  be  a  generally  workable  theory  for  other  cases  in  which 
heretofore  resort  has  been  had  to  "estoppel  in  pais"  then  the  validity 
of  its  application  as  presented  above  is  strengthened.  Suppose  A  owns 
jewels  but  knowingly  permits  X  to  hold  himself  out  as  owner  or  as 
authorized  to  sell  them,  and  B  bu3rs  in  reliance  upon  the  apparent  situa- 
tion. Once  there  has  been  the  requisite  change  of  possession  to  B  or  his 
successors  in  interest,  it  ought  to  be  clear  that  A  cannot  thereafter  affect 
the  title  to  them  even  by  an  attempted  sale  to  a  bona  fide  purchaser.^ 

In  other  words  there  may  be  an  irrevocable  assent,  and  this  would  eliminate  the  use 
oi  estoF^  in  the  solution  of  (i)  supra.  Then  the  question  remains  whether  transfer 
of  possession  is  necessary  to  have  this  irrevocable  assent.  It  is  sulmiitted  that  it 
should  be  necessary  only  to  the  extent  that  it  is  necessary  against  third  persons  in 
all  cases  of  sale. 

^  Whitehom  Bros.  v.  Davison,  [igii]  z  K.  B.  463;  The  Idaho,  93  U.  S.  575  (1876); 
Rowley  v.  Bigelow,  su^a;  Frazer  v.  HiUiard,  sufra;  Gookin  v.  Graham,  5  Humph. 
(Tenn.)  480  (1844}.  See  also  Davis  v.  Tingle,  8  B.  Mon.  (Ky.)  539,  543  (1848).  C/. 
Coolidge  r.  Ayers,  76  Vt.  405,  57  Atl.  970  (1904). 

In  The  Idaho,  supra^  and  Rowley  v.  Bigdow,  supra^  goods  were  ddivered  to  carrien 
and  thereby  appropriated  to  bills  of  lamng  which  had  been  previously  issued  and 
negotiated.  There  were  therefore  no  specified  goods  until  the  date  of  ddivery  and 
to  justify  the  decision  on  any  ground  it  is  necessary  to  presume  the  buyer's  assent 
to  the  appropriation.  In  Frazer  9.  Hilliard,  supra,  however,  the  goods  were  sptd- 
fied  from  the  beginning  of  the  dealings  although  they  were  not  owned  by  die  seller 
until  after  the  giving  of  the  delivery  order  by  which  he  attempted  to  transfer  title. 
And  in  the  other  cases,  which  did  not  involve  transfers  by  documents  of  title,  there 
was  the  assent  of  both  parties  to  the  purported  sale. 

^  Blunddl-Leigh  v.  Attenborough,  [1921]  3  K.  B.  235.  For  the  facts  of  this 
case,  see  Rbcent  Cases,  infra,  p.  471.    Accord,  Goldstein  v.  Hort,  30  CaL  372(1866). 

^*  In  the  case  of  chattels  the  sale  will  usually  contain  the  equivalent  of  both  re- 
dtal  and  covenant.  Thus  most  of  the  decisions  would  not  require  a  discussion  of 
which  of  three  explanations  of  the  doctrine  of  estoppel  by  deed  is  applicable. 
But  the  third  explanation  mav  well  be  eliminated  on  the  g^und  that  there  is  not  the 
historical  background  in  the  law  of  personal  property  which  probably  in  the  law  of 
real  estate  called  forth  Judge  Holmes'  version.  And  the  second  theory,  while  rv 
tional  when  applied  to  pledges  or  other  security  transactions,  breaks  down  when  ap- 
plied to  the  ordinaiy  case  of  a  sale  of  a  chattel,  a  contract  for  which  is  not  usually 
q)ecifically  enforceable.  Therefore  if  the  land  analogy  is  to  be  used  it  may  probablv 
be  best  rested  upon  the  anomalous  basis  of  a  transfer  of  title  by  esto^^l*  which 
seems  to  prevail  m  England.  The  English  view  has  also  especial  weight  in  that  it  is 
ina  jurisdiction  where  the  question  as  to  land  is  not  complicated  by  the  registry  system. 

^  Tlie  question  is  badly  confused  by  the  formula  that  an  estoppel  binds  the  persoD 
estopped  and  his  privies,  and  the  lack  <A  accord  aa  to  who  are  ''privies'' 
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And  yet  this  is  a  situation  quite  di£Ferent  from  that  of  the  case  first 
put  above.  Here  A  has  never  entered  into  the  relation  of  sale  at  all. 
But  is  there  not  an  ample  substitute  for  his  actual  assent?  ^*  It  is  reason- 
ably apparent  assent  that  is  significant  in  contractual  relationships.^' 
And  is  not  A's  representation  —  whether  by  silence  or  positive  affinna- 
tion  —  the  equivalent  from  B's  point  of  view  of  sayiog  that  A  assents  to 
the  transfer  by  X  of  any  interest  which  A  has  in  the  jewels?  If  this  is 
so,  the  coincidence  of  assent  of  the  owner  and  the  change  of  possession 
effect  a  change  of  title  precisely  as  in  the  first  case  above,  and  no  adver- 
sion  to  estoppel  is  necessary  to  explain  those  results.  It  is  admitted 
that  this  is  not  the  language  of  the  decisions;  but  it  is  suggested  as  a 
justification  of  them  which  does  not  partake  of  the  somewhat  nebulous 
nature  of  doctrines  of  "  estoppel." 


Laboh  Organizations  and  the  Anti-Trust  Laws.  —  A  crucial 
problem  of  labor-union  development  was  presented  in  the  case  of  Border- 
land Coal  Corporation  v.  Gasaway.^  A  West  Virginia  corporation  sought 
an  injunction  on  the  ground  that  a  combination  to  unionize  the  non- 
imion  coal  mines  of  West  Virginia  and  so  to  destroy  their  competitive 
advantage  in  the  interstate  bituminous  coal  market  was  in  violation  of 
the  Sherman  Act.  In  the  District  Court,  Judge  Anderson  enjoined  all 
unionization  regardless  of  the  methods  employed,  and  enjoined  the 
Central  Competitive  Field  operators  from  collecting  union  dues  under 
the  check-off  system.  The  Circuit  Court  of  Appeals  held  that  the  in- 
junction was  too  broad,  since  it  included  legitimate  activities  of  the 
United  Mine  Workers,  and  that  it  should  be  confined  to  specific  ill^al 
methods  of  unionizatioui  such  as  violent  destruction  of  property,  in- 
timidation of  employees,  or  inducing  employees  to  violate  "yellow  dog" 
contracts.'   The  injunction  against  the  check-off  was  also  removed. 

within  the  meaning  of  the  rule.  See  Ewart,  Estoppel,  pp.  195  et  seq.  It  is  said 
that,  "It  is  not  the  office  of  an  estoppel  to  pass  a  title."  See  Bicelow,  Estoppel, 
<  ed.,  p.  609.  But  it  is  significant  that  Mr.  Bigelow,  whose  thesis  seems  to  be  that  a 
banafide  purchaser  from  the  estopped  owner  is  not  bound  by  the  estoppel,  qualifies  his 
example  of  this:  "If  a  person  stand  by  and  allow  his  goods  to  be  sold  as  the  goods  of 
another  to  one  who  does  not  take  possession.**  See  Bigelow,  op.  cii.,  p.  609.  Italics 
are  taken  from  Mr.  Ewart's  quotation  of  the  passage.   See  Ewast,  Estoppel,  p.  203. 

^*  Mr.  Ewart  distinguishes  cases  where  (i)  there  is  an  inference  that  the  owner 
is  an  actual  party  to  Ibe  sale,  and  (2)  there  is  only  a  representation.  See  Ewast, 
Estoppel,  pp.  196,  248-249.   This  tends  to  answer  the  question  in  the  negative. 

^^  See  WnxiSTON,  Sales,  {  5. 

1  Borderland  Coal  Coxporation  v.  Gasaway,  U.  S.  (Dist.  Ct.  Ind.),  decided  Oct. 
31,  192 1,  and  Gasaway  v.  Borderland  Coal  Corporation,  U.  S.  Circ.  Ct.  of  Appeals. 
(7th  Circ),  decided  Dec.  15,  1921.  Both  opinions  may  be  found  in  the  Chicago 
Legal  News  for  Dec.  22, 1921.    For  the  facts  of  this  case  see  Recent  Cases,  infra, 

p.  474. 

*  In  setting  forth  the  proper  scope  of  the  injunction  the  Circuit  Court  limits  the 

application  of  the  much  discussed  case  of  Hitchman  Coal  Co.  v.  Mitchell,  245  U.  S. 

229  (19x7).   See  31  Hasv.  L.  Rev.  648;  27  Yale  L.  J.  779.   The  court  construes  the 

">^Uow  dog"  contract  as  lequizing  the  employee  mmly  to  quit  work  if  he  joina  the 

union,  and  therefore  it  refuses  to  enjoin  propaganda  seeking  to  have  miners  employed 

at  will  sever  connection  with  their  empbyer  and  openly  join  the  union. 
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The  question  whether  a  labor  union  can  violate  the  Sherman  Act  by 
peacefuUy  expanding  so  as  to  secure  nation-wide  control  of  the  labor 
supply  in  an  industry  largely  devoted  to  interstate  commerce  has  never 
been  specifically  answered.'  If  the  complete  unionization  of  such  in- 
dustries in  itself  constitutes  a  violation  of  the  Sherman  Act,*  the  injunc- 
tion should  have  been  upheld  in  its  entirety,  since  the  plaintiff  can  show 
damage  through  the  destruction  of  the  competitive  advantage  in  non- 
imion  labor  conditions.  No  doubt  this  powerful  organization  involves 
a  restraint  of  trade,  and  would  be  illegal  under  a  literal  construction  of 
the  Sherman  Act.*  But  it  is  the  accepted  view  in  dealing  with  combina- 
tions of  capital  that  the  words  ^'restraint  of  trade"  must  be  construed 
in  view  of  the  conmion-law  background,  and  consequently  that  the 
Sherman  Act  strikes  merely  at  an  undue  restriction  of  competition.' 
The  question  then  becomes  one  of  reasonableness.  Its  solution  demands 
a  consideration  of  all  the  facts  of  the  particular  restraint  and  a  balance 
of  the  interests  involved.  A  study  of  the  coal  industry  reveals  that  the 
competitive  advantage  of  the  West  Virginia  fields  rests  in  factors  of 
geology  and  concentrated  financial  control  in  addition  to  labor  condi- 
tions. Unionization  would  add  to  labor  costs  but  would  not  drive  the 
operators  out  of  the  interstate  market.  On  the  other  hand,  the  use  of 
this  advantage  in  labor  conditions  means  the  exploitation  of  labor  and 
threatens  the  disruption  of  the  system  of  conciliation  in  the  Central 
Competitive  Field.'  This  system  which  brings  relief  from  intermittent 
hostilities  and  presents  an  experiment  in  industrial  co-c^eration,  can- 
not function  with  West  Virginia  competing  outside  the  field.*   Stability 

*  The  decisions  which  have  enjoined  certain  union  practices  or  held  labor  unions 
liable  for  damages  under  the  Sherman  Act  were  rendered  in  cases  which  included 
recognized  illegal  activities,  such  as  the  use  of  secondary  boycott  or  violence.  Duplex 
Co.  V.  Deering,  254  U.  S.  443  (192 1);  Loewe  v.  Lawlor,  208  U.  S.  274  (1908);  United 
Mine  Workers  v.  Coronado  Coal  Co.,  258  Fed.  829  (8th  Circ,  X9i9)j  Dowd  «.  United 
Mine  Workers,  235  Fed.  x  (8th  Circ,  19 16).  However,  there  is  an  intimation  in  the 
case  of  American  Steel  Foundries  v.  Tri-City  Trades  Council,  U.  S.  Sup.  Ct.,  October 
Term,  1921,  No.  2,  that  the  benefit  to  the  International  Union  is  too  remote  and  the 
control  of  interstate  commerce  sought  too  dangerous  to  make  further  extension  of  the 
United  Mine  Workers  by  any  method  legal;  but  the  decision  recognizes  the  right  to 
unionize  within  a  local  competitive  area. 

^  An  initial  problem  under  the  Sherman  Act  is  to  find  a  restraint  on  commerce. 
If  the  distinction  between  conunerce  and  manufacture  set  forth  in  the  case  of  United 
States  V.  E.  C.  Knight  Co.,  156  U.  S.  i  (1895),  were,  accepted  at  face  value  to-day  it 
would  be  hard  to  find  a  restraint  on  commerce  in  the  principal  case.  The  United 
Mine  Workers  have  no  connection  with  the  coal  industry  aside  from  the  mining  opera- 
tions and  the  restraint  on  labor  supply  is  a  step  back  of  actual  manufacture  in  the 
productive  process.  It  seems  proper  to  disregard  technical  distinctions  between  manu- 
facture and  commerce  and  look  at  the  ultimate  result  of  complete  unionization  which 
indicates  an  effective  restraint  on  interstate  commerce  since  West  Virginia  pioduction 
is  almost  entirely  for  interstate  trade.  United  Mine  Workers  v.  Coronado  C^oai  Co., 
258  Fed.  829  (8tii  Circ,  1919). 

»  26  Stat.  AT  L.,  c.  647. 

*  Chicago  Board  of  Trade  v.  United  Stetes,  246  U.  S.  231  (1918) ;  Standard  Oil  Co.  v. 
United  States,  221 U.  S.  i,  60  (191 1);  United  States  v.  American  Tobacco  Co.,  221  U.  S. 
106,  179  (191 1). 

'  See  SuFFEKN,  Conciliation  and  Axbitration  in  the  Coal  Industry,  107. 

*  West  Virginia  clearly  belongs  in  the  same  competitive  area  as  the  states  in  the 
90-caIled  Central  Competitive  Field  (Western  Penns^vania,  Ohio,  Indiana,  and 
Illinois). 
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of  labor  conditions  in  the  coal  industry  demands  that  the  operators  and 
miners  arrive  at  trade  agreements  on  a  large  scale,  and  unless  Congress 
desires  to  provide  governmental  arbitration,  it  should  not  be  held  an 
unreasonable  restraint  of  trade  for  labor  unions  to  perfect  the  extensive 
organization  requisite  for  such  settlements.  Therefore  legitimate 
methods  of  imionization  should  not  be  held  to  violate  the  Sherman  Act 
though  the  union  seeks  and  attains  a  preponderant  position  in  the  in- 
dustry. 

But  the  balance  shifts  when  the  methods  used  involve  violence,  in- 
timidation, and  inducing  breach  of  contract,  and  such  tactics  were 
properly  enjoined  under  the  Sherman  Act  by  the  Circuit  Court.'  The 
vital  question  in  the  case  is  whether  when  a  large  union  engages  in  imf  air 
practices  the  whole  combination  may  be  smashed  as  in  restraint  of  trade. 
In  dealing  with  preponderant  units  of  capital,  the  courts  have  tended  to 
grant  dissolution  where  unfair  practices  were  employed  and  not  merely 
to  enjoin  such  practices.^*^  The  social  interest  in  industrial  develop- 
ment through  large  combinations  has  been  outweighed  by  the  interest 
in  keeping  prices  free  from  the  influence  of  monopoly.  But  the  social 
interest  in  the  existence  of  labor  unions  as  a  means  of  removing  in- 
equality of  bargaining  power  in  the  competitive  struggle  introduces 
here  a  further  and  decisive  consideration.  Consequently,  the  legality 
of  the  existence  of  the  union,  in  spite  of  unfair  practices,  was  recognized 
at  common  law,^^  and  the  Sherman  Act  should  not  be  held  to  change 
the  situation.  The  Clayton  Act "  makes  this  doubly  certain  by  pro- 
viding that  the  Anti-Trust  Laws  shall  not  be  construed  to  forbid  the 
existence  of  labor  organizations  or  to  prevent  them  from  lawfully  carry- 
ing out  their  legitimate  objects."  The  right  to  exist  must  include  the 
right  to  increase  its  membership.  Certainly  a  legitimate  object  of  a 
labor  union  is  to  win  recruits,  and  there  is  nothing  in  the  Act  to  deny 
this  protection  to  a  national  union  on  account  of  size  or  imf air  practices. 
It  seems  paradoxical  that  the  existence  of  a  union  cannot  be  attacked, 
but  that  when  it  once  approaches  a  national  scope  it  may  not  peaceably 

'  The  cases  holding  labor  unions  for  damages  or  granting  an  injunction  under  the 
Sherman  Act  have  recognized  the  right  to  organize  by  legitimate  methods,  though  the 
fllegal  means  were  punished.  Duplex  Co.  v.  Deering,  254  U.  S.  443  (1921);  Loewe  v. 
Lawlor,  308  U.  S.  274  (1908);  United  Mine  Workers  v.  Coronado  Coal  Co.,  258  Fed. 
829  (8th  Circ,  1019).  There  is  no  authority  for  enjoining  all  methods  of  unionization 
or  in  effect  smashing  a  union  because  of  country-wide  scope  or  illegal  tactics. 

^^  Nevertheless  in  a  few  cases  where  combinations  of  capital  were  involved  the 
courts  have  enjoined  the  unfair  practices  but  denied  dissolution  where  the  combina- 
tion in  other  respects  fostered  the  public  interest.  United  States  v,  Hamburg-American 
line,  2i6  Fed.  971  (S.  D.  N.  Y.);  United  States  v.  Keystone  Watch  Case  Co.,  218 
Fed.  502  (E.  D.  Pa.). 

u  Snow  V.  Wheeler,  113  Mass.  179  (1873).  See  Commons.  Psinciples  of  Labor 
Legislation,  102.  "Upon  the  question  of  the  legality  of  trade  unions ^^r  se,  there  is 
general  agreement  among  the  courts.  In  only  two  cases  were  unions  held  to  be  un- 
lawful organizations." 

Where  there  are  no  unfair  practices  the  courts  have  uniformly  t^^eld  the  right  to 
unionize.  Gompers  v.  Bucks  Stove  Co.,  221  U.  S.  418,  439  (191  z);  Diamond  Block 
Coal  Co.  V.  United  Mine  Workers,  188  Ky.  477,  222  S.  W.  1079  (1920). 

"  See  38  U.  S.  Stat,  at  L.,  c.  323,  (  6. 

"  American  Sted  Foundries  v.  Tri-City  Trades  Coundl,  U.  S.  Sup.  Ct,  October 
Term,  192 1,  No.  2. 
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urge  others  to  join  the  organization.  The  Circuit  Court  recognizes  this 
in  an  opinion  vindicating  the  right  of  the  United  Mine  Workers  to  union- 
ize and  to  win  recruits  to  the  union  cause  by  appeals  to  reason  unaccom- 
panied by  violence  or  other  illegal  methods. 


PxTBUC  Touts.  —  The  division  of  criminal  offenses  into  felonies  and 
misdemeanors  is  not  an  adequate  classification.  Particularly  in  the 
application  of  the  doctrine  of  mens  tea  have  courts  come  to  realize  tiiis 
fact.  Several  attempts  have  been  made  to  establish  new  cat^ories. 
Thus,  actions  for  breach  of  police  r^ulations  have  been  termed  quasi- 
criminal.^  A  further  striking  example  is  the  division  of  offenses  into 
crimes  mala  per  se  and  mala  prokibUa}  Of  late  years  a  new  classifica- 
tion of  criminal  offenses  has  been  introduced,  namely,  public  torts  *  and 
real  crimes. 

The  term  ''public  torts"  refers  to  injuries  to  the  state  which  are  treated 
as  analogous  to  dvil  injuries,  actionable  criminally  either  at  common  law 
or  by  statute.  These  include  three  classes  of  cases:  injuries  to  public  prop- 
erty, public  nuisances,  and  police  offenses.^  The  weU-recognized  right  of 
the  state  to  sue  criminally  for  injuries  to  public  property*  rests  on  the 
historical  disability  of  the  state  to  sue  for  such  wrongs  in  the  civil  courts.* 
Criminal  action  for  public  nuisances '  falls  within  the  same  principle,  since 
public  nuisances  in  every  case  injure  a  property  right  of  the  state.  In  these 
cases  it  is  necessary  to  look  only  at  die  nature  of  the  act  to  determine 
whether  it  is  a  public  tort.  In  statutory  offenses,  however,  the  legisla- 
tive intent  must  govern.  Violations  of  police  regulations  are  ordiiumly 
considered  wrongs  against  the  state  not  serious  enough  to  constitute 
real  crimes  and  are  Uierefore  treated  as  torts  infringing  the  public  in- 
terest in  health  and  security.*  But  if  the  legislature  considers  the  act 
sufficiently  dangerous  to  the  state  to  require  punishment,  it  is  a  crime. 
Consequently  the  question  whether  a  violation  of  a  particular  police 
regulation  is  a  public  tort  or  a  real  crime  depends  on  whether  the  legisla- 

^  See  WigginB  v.  Chicago,  68  SI.  372,  375  (1873). 
>  See  I  Bishop,  New  Csdc.  Law,  8  ed.,  {  295. 

*  See  Beale,  Cas.  Csdc.  Law,  3  ed.,  8z. 

4  See  Sherras  v.  De  Rutzen,  [1895],  i  Q.  B.  918,  921. 

*  Comm.  9.  Eckert,  2  Browne  (Pa.),  249  (1812);  Comm.  v.  King,  13  Met  (Maas.) 
115  (1847). 

*  The  state,  on  account  of  its  supposed  legal  ubiquity,  cannot  be  diMdacd,  and 
therefore  cannot  ipainfAJn  the  direct  action  of  ejectment  or  trespass  to  try  title.  State 
V.  Stark,  3  Brev.  (S.  C.)  loz  (18x2);  State  9.  Pacific  Guano  Co.,  22  S.  C.  50  (1884). 
See  also  State  v.  Paxson,  1x9  Ga.  730, 46  S:  E.  872  (X904). 

'  Ring  V.  People,  83  N.  Y.  587  (x88x);  Conun.  9.  Sharpless,  2  S.  &  R.  (Pa.)  91  (18x5). 
For  other  cases  of  public  nuisances  see  2  Wood,  Nuisances,  3  ed.,  1208. 

*  See  Helena  9.  Kent.  32  Mont.  279,  290,  80  Pac  258,  261  (X005);  BrookviDe  9. 
Gagie,  73  Ind.  X17  (x88o).  At  common  law  such  action  inight  be  brought  in  debt  or 
assumpsit  See  x  Dillon,  Muinc.  Corp.,  4  ed.,  \  409.  See  also  Stdnert  9.  Sobcy,  14 
App.  Div.  505,  44  N.  Y.  Supp.  146  (1897);  C.  Beck  Co.  9.  Milwaukee,  139  Wis.  340^ 
348,  X20  N.  W.  293,  205  (1909).  But  see  conlra,  Pearson  9.  ^^^mbish,  124  Ga. 
701,  <2  S.  E.  70X  (1905);  Stone  9.  Paducah,  x2o  Ky.  322,  323,  86  S.  W.  531, 534 

(1905). 
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live  body  intends  the  penalty  provided  to  be  compensation  *  or  punish- 
ment Wherever  imprisonment  is  prescribed  or  permitted  it  is  clear 
that  the  latter  is  the  case.^^  It  thus  seems  that  public  torts  include  all 
wrongs  against  the  state  actionable  criminally,  the  penalties  for  which 
are  not  intended  as  punishment. 

This  distinction  between  public  torts  and  real  crimes  gives  rise  to 
important  consequences:  (i)  Af^nsr^a  is  not  requisite  for  public  torts ;^^ 
the  penalty  to  the  individual  is  so  slight  that,  bearing  in  mind  the  direct- 
ness of  the  injury  to  the  state,  justice  requires  that  the  defendant  be 
held  for  his  anti-sodal  act  regardless  of  intent."  But  mens  tea  is  a  neces- 
sary element  for  all  real  crimes.  It  is  therefore  necessary  only  to  deter- 
mine whether  the  offense  be  a  public  tort  to  settle  this  vexing  problem 
of  the  necessity  for  mens  rea?^  This  distinction  is  borne  out  by  the 
cases,  not  only  as  regards  injuries  to  public  property  and  nuisances,  but 
also  as  regards  police  offenses.^  Consistent  with  this  principle  is  a  recent 
case  ^^  holding  mistake  of  fact  negating  mens  tea  a  defense  in  an  action 
for  violation  of  a  liquor  statute  prescribing  fine  and  imprisonment  as 
punishment.  The  case  is  clearly  right,  since  the  act  is  made  a  crime, 
not  a  public  tort.  (2)  Where  the  defendant  while  engaged  in  the  com- 
mission of  one  crime  conmiits  another  without  intent  to  do  the  latter 
act,  the  criminal  intent  is  carried  over  from  the  first  act  so  as  to  con- 
stitute mens  rea  for  the  second."  But  intent  to  commit  a  tort  is  not 
mens  rea.    Hence  where  the  first  offense  is  a  public  tort  and  the  second 

'  So  at  common  law  public  torts  are  penalized  by  fine  only  to  provide  redress  to  the 
state.  See  a  Wood,  Nuisances,  3  ed.,  1305.  The  defendant  may  be  imprisoned  until 
he  pays  the  fine,  but  this  does  not  change  the  character  of  the  offense.  The  imprison- 
ment may  be  likened  to  equity's  power  of  enforcement.  It  is  meant,  not  as  punish- 
ment, but  to  induce  payment. 

^®  See  15  Hasv.  L.  Rev.  660.  It  may  be  suggested  that  the  same  act  can  be  a  public 
tort  in  one  state  and  a  crime  in  another,  b^use  the  one  state  inflicts  onl^  a  fide, 
while  the  other  commands  imprisonment.  There  is  in  fact  nothing  inconsistent  in 
this.  One  legislature  deems  the  act  serious  enough  to  be  a  crime;  the  other  does  not. 
This  testing  by  the  penalty  is  no  innovation.  It  is  well  settled  that  whether  an  offense 
is  a  felony  or  a  mxsaemeanor  is  determined  by  the  extent  of  the  punishment.  People 
V.  Sacramento  Butchers'  Prot.  Ass'n,  12  Cal.  App.  471, 107  Pac.  7x2  (19x0). 

u  CoDun.  V.  Boynton,  2  Allen  (Mass.)  160  (1861) ;  Comm.  v.  Farren,  9  Allen  (Mass.) 
439  (1864);  Conmi.  V.  Weiss,  139  Pa.  St.  247  (1891);  People  v.  Kibler,  106  N.  Y.  321, 
X2  N.  £.  795  (X887).  But  see  contra,  Teague  v,  Sute,  25  Tez.  App.  577  (188S);  Mul- 
reed  v.  State,  107  Ind.  62  (x886). 

"  "There  is  nothing  that  need  shock  any  mind  in  the  payment  of  a  small  pectmiary 
penalty  by  a  person  who  has  imwittingly  done  something  detrimental  to  ike  public 
mterest.  To  subject  him  to  .  .  .  the  loss  of  dvil  rights,  to  imprisonment  with  hard 
labor,  or  even  to  p^ial  servitude,  is  a  very  different  matter."  Wills,  J.,  in  Reg.  ip. 
Tolson,  23  Q.  B.  D.  x68  (1889). 

^  See  John  Wilder  May,  "Mens  Rea,'*  12  Au.  L.  Rev.  469.  The  learned  author 
deplores  the  fact  that  contra^  decisions  were  handed  down  on  what  he  took  to  be  the 
same  set  of  facts.  See  Comm.  v,  Emmons,  98  Mass.  6  (1867);  Stem  9.  State,  53  Ga. 
App.  229  (1874).  But  while  the  act  is  almost  identical  in  both  cases  (allowinj^  a  minor 
to  enter  a  pool-room),  the  former  case  provided  a  penalty  only;  in  the  latter  uiprison- 
ment  was  the  punishment.  The  act  was  therefore  a  public  tort  in  Massachusetts,  a 
crime  in  Georgia.   The  cases  are  quite  consbtent. 

^*  Reg.  V.  Stephens,  L.  R.  i  Q.  B.  702  (1866).    See  also  note  xi,  supra. 

"  Coury  V.  State,  200  Pac  871  (Okla.  X921).  For  the  facts  of  this  case  see  Recent 
Cases,  infra,  p.  471.  Accord,  State  v.  Brown,  x88  Mo.  App.  248, 175  S.  W.  131  (19x5); 
State  p.  Cox,  91  Ore.  518,  179  Pac.  575  (i9i9)- 

!•  Comm.  V.  Mink,  123  Mass.  422  (1877). 
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a  crime,  there  being  no  mens  rea  originally,  the  defendant  cannot  be 
held  criminally  for  the  second  act  which  he  did  not  intend.^^  (3)  It  is 
constitutional  to  have  no  trial  by  jury  in  the  case  of  a  public  tort." 
(4)  The  plea  of  double  jeopardy  is  not  open  to  one  convicted  of  a  public 
tort,  when  accused  of  a  crime  on  the  same  facts.^®  This  case  usually 
arises  where  an  ordinance  prescribes  a  penalty,  and  a  statute  inflicts 
imprisonment,  for  the  same  offense.  Finally,  it  may  be  suggested  that 
the  ordinary  requirement  that  the  prosecution  prove  its  case  bqrond  a 
reasonable  doubt  does  not  extend  to  public  torts.^ 


Who  Pays  for  the  Wife's  Defense  tf  a  Divorce  Actton?— 
Now  that  women  sit  in  legislatures  and  upon  juries,  we  may  well  wonder 
to  find  still  blooming  a  doctrine  which  flowered  when  the  married  woman 
was  at  law  the  equal  of  the  infant  and  the  idiot.  An  English  woman 
recently  sued  for  cUvorce  on  the  grounds  of  adultery,  obtainc^d  the  ''usual 
interlocutory  order"  for  costs.*  This  order  required  the  husband  to 
furnish  suit-money  ^  for  her  defense.'  In  England  it  has  always  been 
the  established  rule  ^  that  the  solicitor  who  in  good  faith '  and  for  Preb- 
le S'i^te  V.  Horton,  139  N.  C.  588  (1905).  Where  the  defendant  violates  a  police 
ordinance  regidating  speed,  and  Uiereby  injures  another,  he  is  not  guilty  of  assault 
and  battery.  Comm.  v.  Adams,  114  Mass.  323  (1873).  On  the  other  hand,  if  the  legis- 
lature '  akes  the  act  a  crime  by  prescribing  imprisoimient,  the  defendant  may  be 
heldfot  lanslaughter.  People  v.  l£irris,  182  N.  W.  673  (Mich.,  192 1).  This  principle 
has  been  lost  sight  of  in  a  few  cases,  where  the  ddendaiit  has  been  held  guilty  of  man- 
slaughter, although  the  statute  in  question  provided  merely  a  money  penalty.  See 
State  r.  Gash,  177  N.  C.  595, 99  S.  E.  337  (1919);  Bell  v.  State,  7  Ohio  App.  185  (1918); 
State  V.  Rountree,  106  S.  E.  669  (N.  C,  1921).  See  also  State  v.  Colhngsworth,  82 
Ohio  St.  154,  92  N.  E.  22  (1910). 

^*  Williams  v.  Augusta,  4  Ga.  ^09  (1848),  approved  Floyd  v.  Commissioners,  14  Ga. 
3JH  (1853);  Sutton  V.  McConneli,  46  Wis.  269,  280,  50  N.  W.  414,  416  (1879).  See 
also  I  Dillon,  Munic.  Corp.,  4  ed.,  §  433.  But  see  catUra,  Creston  v.  Nye,  74  Iowa, 
369  (1888).  In  Byers  v.  Comm.,  42  Pa.  St.  89  (1862)  the  court  held  no  jury  trial 
necessary  although  imprisonment  was  the  p-..Aishment.    This  is  cleariy  wrong. 

^*  Leitchfield  Merc.  Co.  v.  Comm.,  143  Ky.  162,  136  S.  W.  639  (1911).  But  see 
cofUraj  State  v.  Cowan,  29  Mo.  330  (i860),  where  the  lightness  of  the  imprisonment 
(five  da3rs)  undoubtedly  influenced  the  court.  The  court  carried  too  far  the  principle 
here  advocatea  in  State  v.  Clifford,  45  La.  Ann.  980  (1893),  where  imprisonment  was 
provided.  See  also  Jenkins  v.  State,  14  Ga.  App.  276,  80  S.  £.  688  (1914),  conunented 
on  in  27  Harv.  L.  Rev.  681. 

*  Peterson  v.  State,  79  Neb.  132,  112  N.  W.  306  (1907). 

'  Franklin  v.  Franklin,  [19 21]  P.  407.  For  the  facts  of  this  case,  see  Recent  Cases, 
infra,  p.  470. 

*  In  England  "sviit-monev"  is  known  as  "costs."  See  2  Bishop,  Marriage, 
Divorce,  and  Separation,  $  973.  Such  "costs''  are  allowed  pendente  liU,  and  must 
be  distinguished  from  ordinary  costs,  which,  though  in  the  discretion  of  the  court 
since  The  Matrimonial  Causes  Act  of  1857  (20  &  21  Vict.,  c.  8$,  §  51),  usually 
follow  the  event,  apparently  by  analogy  to  rule  i,  order  LXV,  Rxtles  Suprebce  CocitT 
OF  Jijdicature  (1883).    Seie  Rayden,  Divorce,  193. 

'  Such  orders  are  made  under  the  authority  of  Divorce  Rules  made  in  accordance 
with  the  provisions  of  the  Jlt)icature  Act  (38  &  39  Vict.,  c.  77,  §  18).  Sec  DrvoRCE 
Rules  158  and  159  (26  Dec.,  1865),  and  201  (14  July,  1875)  collected  in  Rayden, 
Divorce,  301  et  seq, 

^  See  Shelford,  Marriage  and  Divorce,  533;  2  Bishop,  Marriage,  Divorce, 
AND  Separation,  §  973. 

*  The  husband  need  not  pay  where  the  defense  is  fictitious.  Clark  v.  Clark,  4  Sw. 
&  Tr.  Ill  (1865).    Or  unreasonable.    Kershaw  v.  Kershaw,  23  T.  L.  R.  296  (1907). 
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able  cause  *  defends  or  prosecutes  a  divorce  stdt  for  the  wife  may  recover 
at  law  from  the  husbaiid  a  reasonable  compensation,  whether  success- 
ful or  not.'  In  some  obvious  cases  —  such  as  a  frivolous  defense  —  the 
husband  is  excused;  ^  but  normally,  as  long  as  the  marital  tie  —  how- 
ever strained  —  still  binds,*  he  must  pay.  To  insure  such  payment, 
courts  have  been  willing  to  enjoin  husbands  from  receiving  legacies 
till  they  complied  with  their  orders.^® 

In  America  the  authorities  are  in  every  form  of  conflict,  resulting 
in  nothing  which  can  be  called  an  American  doctrine.^  Some  few  states 
appear  to  follow  England;  ^  the  others  hesitate  ^  or  refuse."  It  would 
serve  no  purpose  to  trace  the  tortuous  ramifications  of  individual  state 
doctrines;  these  involve  statutes,"  wholly  or  partially  covering  the 
question,  and  susceptible  to  changing  interpretation.  After  all,  when 
the  historical  backgroimd  of  the  two  countries  is  remembered,  there  is 
littie  wonder  that  the  fixed  English  doctrine  never  became  established 
in  America.  The  frontier  life  of  our  seventeenth  and  eighteenth  century 
infused  an  actual  independence  into  our  women  quite  alien  to  the  im- 
memorial inhibitions  of  the  common  laiYffeme  covert.  It  might  have  been 
expected,  too,  that  the  doctrine  should  survive  in  England.  English 
law  s3anbolizes  slow,  imperceptible  change;  g\xc  reactions  are  swifter. 

It  is  generally  said  that  the  reason  for  the  English  doctrine  is  common 
fairness.  Since  the  husband  at  marriage  took  all  the  wife's  property, 
it  was  only  justice  that  he  put  her  upon  an  equal  footing  with  himself 

*  Brown  v.  Ackroyd,  5  £.  &  B.  819  (1856);  Ottaway  v.  Hamilton,  3  C.  P.  D.  393 
(1878);  Rice  V,  Shepherd,  12  C.  B.  (n.  s.)  332  (1882). 

^  Robertson  r.  Robertson,  6  P.  D.  119  (1881);  Chaldecott  v,  Chaldecott,  29  L.  T.  R. 
(n.  s.)  699  (1874).  This  ability  to  sue  does  not  extend  to  the  advocate,  however. 
Kennedy  v.  Brown,  13  C.  B.  (n.  s.)  677  (1863). 

*  Milne  v.  MUne,  2  P.  &  D.  202  (187 1)  (wife  has  separate  estate);  Harding  v.  Hard- 
ing, 2  Sw.  &  Tr.  549  (1862)  (wife  exhibits  laches).  See  Flower  v.  Flower,  3  P.  &  D. 
132,  133  (1873)  (wife's  suit  frivolous  or  vexatious).  The  determination  of  whether 
a  defense  is  jfrivolous  is  not  alwap  easy.  The  interest  of  a  third  party,  the  wife's 
attorney,  b  involved.  Often,  while  the  wife  is  conscious  of  her  guilt,  her  attorney 
proceecis  in  honest  belief  of  her  innocence.  Franklin  v.  Franklin,  note  i,  supra.  The 
test  must  be  the  bona  fides  of  the  attorney.  He  is  cognizant  of  the  law  and  the  value 
of  the  evidence  available,  and  he  is  requisite  to  the  proper  conduct  of  the  wife's  case. 
See  Flower  0.  Flower,  supra;  Franklin  v.  Franklin,  supra,  at  415. 

*  Wife  who  has  already  obtained  separation  order.  Sheppard  v.  Sheppard,  [1905] 
P.  185.  Wife  foimd  guilty  on  first  trial.  Nicholson  v.  Nicholson,  33  L.  J.  (P.  M. 
&A.)  114  (1864). 

»o  Gillett  r.  Gillett,  14  P.  D.  158  (1889);  Bullus  v.  BuUus,  26  T.  L.  R.  330  (1910). 

"  See  2  Bishop,  Marriage,  Divorce,  and  Separation,  §  974. 

"  McCurley  v,  Stockbridge,  62  Md.  422  (1884);  Gossett  v.  Patten,  23  Kan.  340 
(1880);  Bold  V,  Stubbs,  22  Tex.  Civ.  App.  242,  54  S.  W.  633  (1899);  Hays  r.  Ledman, 
28  Misc.  575,  59  N.  Y.  Supp.  687  (1899). 

"  Compare  (Jlarke  v,  Burke,  65  Wis.  359,  27  N.  W.  22  (1886),  with  Sumner  r.  Sum- 
ner, 54  Wis.  642,  12  N.  W.  21  (1882).  See  Warner  v,  Heiden,  28  Wb.  517  (1871). 
Compare  Gordon  and  Belsheim  v.  Brackey,  143  Iowa,  102, 120  N.  W.  83  (1909),  with 
Stockman  r.  Whitmore,  140  Iowa,  378,  118  N.  W.  403  (1908).  See  Clyde  v,  Peavy, 
74  Iowa,  47,  36  N.  W.  883  (1888). 

"  Shelton  v.  Pendleton,  18  Conn.  417  (18^7);  Dow  v,  Eyster,  79  HI.  254  (1875); 
CoflSn  V.  Dunham,  8  Cush.  (Mass.)  404  (1851);  Wolcott  v,  Patterson,  100  Midi.  227, 
58  N.  W.  1006  (1894);  Wmg  p.  Hurlburt,  15  Vt.  607  (1843). 

»  See  1920  N.  Y.  Civ.  Code,  §  1769;  1919  Wis.  Stat.,  §  2361;  1915  Cal.  Civ.  Code, 
f  137;  1911  Ann.  Code  Md.,  Art.  XLV,  §  21;  1916  Me.  Rev.  Stat.,  c.  65,  §  6,  etc, 
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in  court.^*  Legal  suit-money  was  a  practical  equity.  This  fundamental 
idea  courts  have  variously  phrased.^^  The  wife  has  been  denominated 
an  ^' agent  of  necessity"  to  bind  her  husband;^^  the  suit-money  has  been 
called  a  "necessary. ""  Such  phraseology  has  misled  American  courts;  ^ 
and,  blinded  by  words,  they  have  failed  really  to  conceive  the  problem. 
Yet  the  answer  to  it  seems  self-evident  when  stated.  The  husband  owes 
the  wife  a  duty  of  support,  and  this  duty,  which  exists  till  death,  mortal 
or  legal,  parts  them,  perforce  involves  furnishing  the  sinews  for  legal 
defense. 

That  this  is  the  true  basis  of  the  doctrine  is  made  abundantly  dear 
in  view  of  the  effect  of  modem  married  women  legislation.^^  This  has 
made  woman,  generally  speaking,  man's  legal  equal.  She  can  contract, 
hold  and  convey  all  classes  of  property,  sue  and  be  sued  in  her  own  name. 
But  she  is  not  man's  actual  equal,  because  there  is  no  mutual  duty  of 
support."  As  regards  that  duty,  in  the  nature  of  things,  the  child- 
b^rer  can  never  be  on  an  equality  with  the  wage-earner.  Unless  we  are 
to  say  that  the  state  shall  pay  the  expense  of  defending  the  penniless 
married  woman  ^  —  and  this  step,  because  of  practical  difficulties,** 
few  are  ready  to  take  —  it  must  be  that  the  English  doctrine  remains 
sound  and  just.  The  duty  to  support  involves  the  duty  to  see  the  mar- 
riage relation  through  to  the  very  end,  however  bitter. 


RECENT  CASES 

Appeal  and  Error — Actions  against  Dependents  in  the  Alterna- 
tive—  Dismissal  of  Action  against  One  Alternate  Dependant. — The 
plaintiff,  injured  in  a  collision  of  two  cars,  sued  the  proprietor  of  both  cars 
jointly  and  in  the  alternative.  He  produced  evidence  of  negligence  of  one 
defendant,  but  no  evidence,  except  the  fact  of  the  collision,  of  the  second  de> 
fendant's  negligence.  At  the  dose  of  the  plaintiff's  evidence  the  second  de- 
fendant moved  for  judgment,  and  the  motion  was  granted.     The  remaining 


"  See  2  Bishop,  Marriage,  Divorce,  and  Separation,  §  976;  D'Aguilar  v,  D'Agui- 
lar,  I  Hag.  Ec.  773,  787  (1794).  For  another  practical  reason  sec  Schouler,  Do- 
mestic Relations,  5  ed.,  §  61. 

^7  See  Schouler,  Domestic  Relations,  5  ed.,  §  70. 

"  Sec  Century  of  Law  Reform,  368-369. 

1*  Conant  v.  Biimham,  133  Mass.  503  (1882);  McCurley  v.  Stockbridge,  62  Md. 
422.  S^  Sfeer,  Law  of  Marital  Rights  in  Texas,  2  ed.,  §  560;  Wilson  v.  Ford, 
3  Exch.  63,  67  (1868),  ^  Channell,  B. 

*(*  There  can  be  no  agency  to  terminate  the  agency  relation.  Shelton  v.  Pendleton, 
18  Conn.  417  (1847).  'Hie  smt-money  is  not  a  necessary.  Warner  v.  Heiden,  28  Wis. 
517  (1871);  Dow  V,  Eyster,  79  HI.  254  (1875);  Yciser  v.  Lowe,  50  Neb.  310,  69  N.  W. 

847  (1897). 

«  A  typical  example  of  this  legislation  is  the  Married  Women's  Property  Act 
1882  (45  &  46  Vict.,  c.  75).  I^or  a  clear  exposition  of  "the  revolution"  effected  by 
such  legislation  in  the  law,  see  Century  of  Law  Reform,  354-378. 

»  Except  possibly  in  lowal   Barnes  v.  Barnes,  59  Iowa,  456  (1882). 
>  «  This  is  the  procedure  in  lUinois.    See  1917  III.  Stat.,  c.  40,  §  14. 

**  The  free  counsd  assigned  to  the  destitute  in  criminal  cases  has  not  proved  in 
practice  a  success,  because  of  the  inferior  class  of  attorneys  available.  Suggestions 
have  been  made  that  the  proper  solution  is  for  the  state  to  bear  the  expense  of  all 
litigation.  See  10  Harv.  L.  Rev.  242;  "Lawyers*  Bills  —  Who  Should  Pay  Them?" 
23  Law.  Q.  Rev.  368. 


I 


RECENT  CASES  467 

defendant  then  introduced  evidence  proving  that  the  second  defendant  was, 
'ud  that  he  was  not,  negligent.  A  rule  of  court  allows  defendants  to  be  sued 
in  the  alternative.  (County  Court  Rules,  Order  III,  rule  5.)  Held,  that  a 
new  trial  be  granted.    EummersUme  v.  Leary^  [1921]  2  K.  B.  664. 

The  common-law  rule  that  only  parties  who  have  a  unity  of  interest  may 
be  joined  as  defendants  still  exists  m  the  majority  of  American  jurisdictions. 
See  Casey  Pure  MUk  Co,  v.  Booth  Fisheries  Co,,  124  Minn.  117,  144  N.  W. 
450;  Brown  v.  III.  Central  R,  R,,  100  Ky.  525,  38  S.  W.  862.  In  such  jurisdic- 
tions, if  the  plaintiff,  suing  several  defendants  jointly,  fails  to  make  out  a 
prifna  facie  case  against  one,  the  action  against  such  ddfendant  may  properly 
be  dismissed  at  the  conclusion  of  the  plaintiff's  evidence.  Potomac  Elec.  Power 
Co,  V.  HemleTf  47  App.  D.  C.  34.  A  few  states,  however,  have  adopted  the 
English  practice  of  allowing  d^endants  to  be  sued  in  the  alternative.  19 19 
Wise.  Stat.,  §  2603;  1912  N.  J.  Practice  Act,  §  6,  N.  J.  Coup.  Stat.,  First 
Supp.,  p.  1204,  §  95;  1909  R.  I.  Gen.  Laws,  c.  283,  §  20;  1920  N.  Y.  Civil 
Practice  Act,  §  211;  Conn.  Rules  op  Practice,  c.  i,  §  3,  58  Conn.  561,  20 
Atl.  V.  Where  such  practice  prevails,  the  plaintiff  makes  out  a  prima  facie 
case  against  all  defendants  joined  in  the  alternative  by  evidence  that  one 
of  them  is  liable,  without  specifying  which  one.  See  Odgers,  Pleading  and 
Practice,  8  ed.,  30.  It  should  make  no  difference  that  the  plaintiff  goes  fur- 
ther, as  in  the  principal  case,  and  gives  evidence  tending  to  prove  which  one 
of  the  defendants  is  liable.  In  allowing  the  defendants  to  be  sued  in  the  al- 
ternative, it  is  recognized  that  their  interests  may  be  adverse.  See  Bennets 
6*  Co,  v.  Mcllwraith  6*  Cc,  [1896]  2  Q.  B.  464;  Crouse  v.  Perth  Amboy  Publ, 
Co,,  85  N.  J.  L.  476,  89  Ad.  1003.  It  follows  that  the  case  against  any  one 
defendant  is  not  completed  until  all  the  evidence,  not  only  of  the  plaintiff  but 
also  of  the  other  defendants,  is  produced.    See  46  L.  J.  746. 

Carriers  —  Personal  Injuries  to  Passengers  —  Liability  por  Crim- 
inal Acts  op  Third  Persons  —  Proximate  Cause.  —  The  plaintiff,  a  girl 
of  dghteen,  was  carried  seven-tenths  of  a  mile  past  her  station  by  the  defendant 
railroad,  shortly  before  twilight.  She  got  off  the  train  in  the  open  country, 
and  it  was  necessary,  in  walking  to  her  station,  to  pass  a  notorious  "hoboes' 
hollow."  On  her  way  she  was  twice  raped.  In  an  action  for  personal  injuries, 
she  recovered  a  verdict  and  judgment.  Held,  that  the  judgment  be  reversed 
and  the  cause  remanded,  to  determine  whether  the  plaintiff  left  the  train 
voluntarily;  if  she  did  not,  judgment  to  be  entered  for  the  plaintiff.  Hines  v. 
GarreU,  108  S.  E.  690  (Va.). 

The  defendant  carrier  owed  the  plaintiff  a  duty  to  use  reasonable  care  to 
prevent  injury  growing  out  of  their  relationship.  Pugh  v.  Washington  Ry,  6* 
Electric  Co.,  113  Atl.  732  (Md.);  McKellar  v.  Yellow  Cab  Co,,  181  N.  W.  348 
(Minn.).  It  may  be  argued  that  the  defendant,  having  carried  the  plaintiff 
beyond  her  station,  owed  her  a  duty  not  to  let  her  get  off  without  warning  her 
of  the  danger  of  the  place,  even  if  she  got  off  voluntarily.  If  the  defendant 
put  her  off,  its  action  may  well  be  held  a  violation  of  its  duty  to  discharge 
passengers  only  at  reasonably  safe  places.  Gott  v.  Kansas  City  Rys.  Co.,  222 
S.  W.  827  (Mo.);  Louisville  6*  N.  R.  R,  Co,  v.  Roney,  127  S.  W.  158  (Ky.); 
Terre  Haute  6*  Ind,  R,  R.  Co.  v.  Buck,  96  Ind.  346.  Assuming  a  violation  of 
duty,  the  court  considered  proximate  causation  established.  Such  a  crim- 
inal assault  as  occurred  was  risked  by  the  situation  created  by  the  defendant. 
The  conclusion  on  causation  is  soimd  in  principle,  though  inconsistent  with 
authority.  See  Joseph  H.  Beale,  "The  Proximate  Consequences  of  an  Act," 
33  Harv.  L.  Rev.  633,  657.  See  32  Harv.  L.  Rev.  293.  Cf.  Carter  v.  Atlantic 
Coast  Line  R,  R,  Co,,  109  S.  C.  119,  95  S.  £.  357;  Andrews  v.  Kinsel,  114  Ga. 
390,  40  S.  E.  300;  Sira  v.  Wabash  R,  R,  Co,,  1x5  Mo.  127,  21  S.  W.  905.  In 
case  the  proposed  view  of  causation  be  rejected,  it  may  still  be  argued,  as  the 
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court  suggests,  that  the  plaintiff  did  not  cease  to  be  a  passenger  if  she  was  put 
off  the  train  improperly;  and  that  she  therefore  still  had  a  right  to  protection 
by  the  defendant  against  foreseeable  assault  Cf.  Williams  v.  Easi  St.  Louis  £r 
5.  Ry.  Co,,  232  S.  W.  759  (Mo.  App.);  Missouri  K.  fir  T.  Ry.  of  Texas  v.  Silber, 
209  S.  W.  188  (Tex.  App.).  This  theoiy,  however,  is  open  to  critidsm  in  that 
its  basis  is  an  artifiicial  conception  of  status. 

Conflict  ov  Laws  —  Doctsine  of  Renvoi  —  Afpucation  to  Sister 
State  Massiaoes.  —  The  defendant  was  domidled  with  her  husband  in 
Texas.  He  left  her  and  secured  a  divorce  in  Nevada  upon  constructive  service. 
Meanwhile  the  defendant  had  become  domiciled  in  Missouri  The  plaintiff, 
a  New  York  citizen,  married  the  defendant  in  Washington,  D.  C,  and  now 
sues  to  annul  the  marriage.  Held,  that  the  case  be  remanded  to  ascertain  what 
effect  Missouri  would  give  to  the  Nevada  divorce.  Ball  v.  Cross,  132  N.  £. 
106  (N.  Y.). 

For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  454. 

CoNFiiCT  OF  Laws  —  Recognition  of  Foreign  Judgments  —  Judo- 
MENT  Rendered  on  Cause  of  Action  not  Enforceable  in  the  Forum.  — 
The  claimant  secured  in  Malta  a  judgment  ordering  the  plaintiff's  testator 
to  pay  for  the  support  of  their  illegitimate  child,  according  to  the  provisions 
of  Maltese  law.  The  claimant  now  appears  in  the  English  administration  pro- 
ceedings as  a  judgment  creditor.  Hdd,  that  the  dami  be  disallowed.  In  re 
Macartney,  [192 1]  i  Ch.  522. 

A  right  of  action  given  by  foreign  law  will  generally  not  be  enforced  if  it  is 
not  essentially  compensatory.  Adams  v.  Fitchburg  R,  R.  Co.,  67  Vt.  76,  30  AtL 
687.  See  Minor,  Confuct  of  Laws,  §  10;  26  Harv.  L.  Rev.  172.  Cf.  Hunt' 
ington  v.  Attrill,  146  U.  S.  657,  666-^68 >  Huntington  v.  AttriU,  [1893]  A.  C 
150,  156-158;  32  Harv.  L.  Rev.  172.  This  is  true  even  when  judgment  has 
been  obtained  in  the  foreign  countiy.  Arkansas  v.  Bowen,  3  App.  D.  C.  537. 
See  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265,  289-291.  Contra  (under  Ml 
faith  and  credit  clause  of  the  United  States  Constitution),  Healy  v.  Root,  11 
Pick.  (Mass.)  389;  Schuler  v.  Schuler,  209  IlL  522,  71  N.  E.  16;  State  ex  rd. 
Stone  v.  Hdmer,  21  Iowa,  37a  An  obligation  to  support  an  illq^itimate  child 
is  within  this  rule.  Graham  v.  Monsergh,  22  Vt  543.  See  State  ex  ret.  Stone 
v.  Hdmer,  supra,  at  371 ;  i  Wbarton,  Conflict  of  Laws,  3  ed.,  §  4.  See  also 
De  Brimont  v.  Penniman,  10  Blatchf.  (U.  S.)  436  (S.  D.  N.  Y.).  The  prin- 
cipal case  therefore  seems  clearly  sound.  Some  hesitation  was,  however, 
occasioned  by  the  doubts  of  an  eminent  textwriter:  ''An  action  {sernble)  cannot 
be  maintained  on  a  valid  judgment  if  the  cause  of  action  in  respect  of  which 
the  judgment  was  obtained  was  of  such  a  character  that  it  would  not  have 
supported  an  action  in  England  (?)."  Dicey,  Confuct  of  Laws,  2  ed, 
414.  This  doubt  is,  it  is  submitted,  due  to  the  fact  that  the  statement  really 
covers  two  entirely  dissimilar  cases:  (i)  where  the  court  where  the  judgment 
is  sued  upon  considers  that  the  court  which  rendered  the  judgment  made  an 
error  of  law  or  fact  in  holding  that  there  was  a  cause  of  action;  (2)  where  the 
judgment  was  rendered  upon  a  cause  of  action  admittedly  valid,  but  one  which 
the  court  where  the  judgment  is  sued  upon  woidd  not  enforce  b^use  of  policy, 
e.  g.  one  not  essentially  compensatoiy.  As  meaning  the  former,  the  statement 
plainly  conflicts  with  the  well-settled  rule  that  a  mistake  does  not  impair  the 
binding  force  of  a  judgment  Fisher,  Brown  6*  Co.  v.  Fielding,  67  Conn.  91, 
34  AtL  714;  Godard  v.  Gray,  L.  R.  6  Q.  B.  139.  See  Dicey,  Confuct  of 
Laws,  2  ed.,  407.  As  meaning  the  latter,  the  statement  is  irrecusable;  the 
same  policy  which  refuses  to  enforce  the  original  cause  of  action  would  refuse 
to  enforce  a  judgment  rendered  upon  it  llie  principal  case  faUs  within  this 
second  meaning.    See,  accord,  De  Brimont  v.  Penniman,  supra. 
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Constitutional  Law — Class  Legislation  —  State  Poll  Tax  on 
Aliens.  —  In  1920,  Cdifomia  adopted  a  constitutional  amendment,  imposing 
an  annual  poU  tax  of  ten  dollars  upon  all  adult  male  aliens.  (Cal.  Const., 
art.  13,  §  12.)  A  statute  requires  registration  for  this  tax.  (Cal.  Pol.  Code, 
§§  3^39-'3S56-)  Upon  faOing  to  comply  with  the  statute,  a  citizen  of  Mexico 
was  arrested;  and  he  now  applies  for  a  writ  of  habeas  corpus  on  the  grotmd  that 
the  amendment  and  the  statute  deny  him  the  equal  protection  of  the  laws,  in 
violation  of  the  Fourteenth  Amendment.  Hdd^  that  the  tax  is  unconstitutional. 
Ex  parte  KoUa,  200  Pac.  957  (Cal.). 

It  is  settled  that  aliens  may  claim  equal  protection  of  the  laws  under  the 
Fourteenth  Amendment.  Yick  Wo  v.  Hopkins ^  118  U.  S.  356.  This  amend- 
ment applies  to  state  taxation.  Southern  Railway  Co.  v.  Greene,  216  U.  S.  400. 
See  I  WiLLOUGHBY,  CoNSTTTUTiON,  §270.  A  State,  however,  may  classify 
its  population  for  purposes  of  legislation  provided  no  arbitrary  or  unreasonable 
distinction  is  adopted.  Giozza  v.  Tiernan,  148  U.  S.  657.  See  Cooley,  Con- 
stitutional LiMTTATiONS,  ^  ed.,  1 5,  note  (a).  Moreover,  the  courts  should 
respect  the  legislative  view  of  what  is  reasonable  in  classification,  unless  no 
fair  basis  could  possibly  exist.  Missouri,  Kansas  6*  Texas  R.  R,  Co.  v.  May, 
194  U.  S.  267.  Grounds  of  public  safety  and  welfare  at  once  suggest  them- 
selves to  justify  the  exclusion  of  aliens  from  certain  occupations  such  as  liquor 
selling,  and  from  holding  public  office:  Trageser  v.  Gray,  73  Md.  250,  20  Atl. 
905;  State  ex  rel.  Off  v.  Smith,  14  Wis.  497.  And  citizens  are  properly  given 
preference  as  regards  the  wealth  and  resources  of  the  state.  People  v.  Crane, 
214  N.  Y.  154,  108  N.  E.  427.  But  statutes  debarring  aliens,  as  such,  from 
ordinary  pursuits  or  from  equal  opportimity  for  private  employment  have 
been  held  indefensibly  discriminatory.  Templar  v.  State  Board  of  Examiners, 
131  Mich.  254,  90  N.  W.  1058;  Truax  v.  Raich,  239  U.  S.  33.  A  fortiori  no 
peculiarity  attaches  to  aliens  as  a  class,  which  could  justify  a  state  in  making 
them  the  sole  objects  of  a  poll  tax.  Juniata  Limestone  Co,  v.  Fagley,  187  Pa. 
St.  143,  40  AtL  977.  The  court  might  also  have  held  the  tax  invalid  in  the 
principal  case  b^ause  of  its  tendency  to  interfere  with  the  control  of  immigra- 
tion, vested  in  the  Federal  government.    Lin  Sing  v.  Washburn,  20  CaL  534. 

Constitutional  Law  —  Due  Process  or  Law  —  Statute  Empowering 
Solicitor  to  Call  Special  Term  of  Court.  —  A  South  Carolina  statute 
requires  the  Governor,  on  application  of  any  circuit  solicitor  stating  that  the 
public  interest  demands  a  special  term  of  court,  to  appoint  a  judge  to  hold  it. 
The  judge  is  selected  with  the  advice  of  the  Chief  Justice  of  the  South  Carolina 
Supreme  Court.  (19 12,  i  S.  C.  Code  of  Laws,  |  3841.)  The  defendant  was 
convicted  of  rape  at  a  special  term  called  under  the  provisions  of  the  statute. 
No  other  causes  were  tried  at  the  term.  The  defendant  appeals,  contending 
that  the  statute  violates  the  Fourteenth  Amendment.  Held,  that  the  statute 
is  unconstitutional.    State  v.  Gossett,  108  S.  E.  290  (S.  C). 

Statutes  empowering  judges,  when  necessity  demands  it,  to  call  special 
terms  of  criminal  court  are  constitutional.  State  v.  Alfred,  87  Vt.  157,  88  Atl. 
534.  See  Graham  v.  Comm.,  164  Ky.  317,  175  S.  W.  981.  The  statute  involved 
here  gives  this  power  to  the  prosecuting  officer;  it  is  an  expression  of  the  leg- 
islature's determination  that  an  expedient  and  effective  scheme  of  procedure 
requires  that  the  discretion  of  initiating  proceedings  be  placed  in  his  hands. 
It  cannot  be  said  that  the  legislative  judgment  has  no  foundation  in  reason. 
That  being  so,  the  statute  is  not  unconstitutional  because  the  court  thinks 
the  discretion  might  better  have  been  given  to  some  other  officer.  The  special 
term  of  court  wiU  administer  the  law  as  impartially  as  any.  The  only  effect 
of  the  statute  is  to  provide  a  speedy  trial,  for  which  there  is  much  to  be  said 
as  a  means  of  reducing  lawlessness.  Due  process  of  law  does  not  require  delay; 
the  policy  of  the  law  is  to  the  contrary.    See  Graham  v.  Comm.,  164  Ky.  317. 
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328, 175  S.  W.  981, 986.  Though  sometimes  public  opinion  will  be  against  the 
accused,  it  seems  that  he  is  sufficiently  safeguarded  by  his  right  to  apply  for 
a  change  of  venue  when  a  fair  trial  cannot  be  had. 

Conshtutional  Law  —  Evidence  —  Objection  at  Trial  to  Evidence 
Obtained  by  Unlawful  Search  and  Seizxtee — Delay  in  Objecting. — On 
trial  under,  an  indictment  for  illicit  distilling,  all  the  evidence  offered  by  the 
government  was  the  testimony  of  three  prohibition  agents  who  went  to  the 
defendant's  residence  in  his  absence,  and  seized  without  a  warrant  what  they 
believed  to  be  parts  of  a  stilL  They  destroyed  all  the  paraphernalia  before 
tiiaL  The  defendant  made  no  objection  to  the  testimony  when  it  was  given, 
defending  on  the  merits.  Finally,  after  the  general  cha^e  to  the  juiy,  he  re- 
quested that  an  acquittal  be  diiected,  on  the  ground  that  the  only  evidence 
against  him  was  obtained  by  unlawfid  search  and  seizure.  Hdd^  that  it  was 
error  to  refuse  the  request.   Holmes  v.  United  States,  375  Fed.  49  (4th  Circ). 

It  is  a  general  rule  that  competent  evidence  will  be  received  in  a  criminal 
case  without  inquiring  how  it  was  procured.  See  Comm.  v.  Dana,  2  Met 
(Mass.)  329,  337;  State  v.  Flynn,  36  N.  H.  64,  68.  ^  Formerly  this  principle 
was  appHed  by  the  Federal  courts  to  evidence  obtained  by  unlawful  search 
and  seizure.  Adams  v.  New  York,  192  U.  S.  585;  YoungUood  v.  United  States, 
266  Fed.  795  (8th  Circ).  But  the  rule  was  practically  abrogated  when  the 
Supreme  Court  decided  that  an  inquiry  must  be  made  when  the  constitu- 
tional question  is  raised,  if  it  seems  probable  that  there  has  been  an  uncon- 
stitutional seiziure.  GotiUd  v.  United  States,  255  U.  S.  298;  Ames  v.  United 
States,  255  U.  S.  313.  In  these  cases,  it  is  to  be  noted,  objection  to  the  testi- 
mony was  promptiy  made.  It  has  been  held  by  some  courts  that  failure  to 
object  at  the  time  evidence  is  offered,  or  to  move  promptiy  that  it  be  stricken 
out,  waives  the  objection.  Camm,  v.  Valsalka,  181  Pa.  St.  17,  37  AtL  405; 
State  V.  Yourex,  30  Wash.  611,  71  Pac.  203.  But  other  courts  have  been  more 
lenient,  viewing  the  requisite  of  timely  objection  simply  as  a  ''rule  of  practice." 
Morton  v.  State,  43  Tex.  Cr.  Rep.  533,  67  S.  W.  115.  See  also  Reg.  v.  Gibson, 
18  Q.  B.  D.  537.  In  the  principal  case,  in  view  of  the  attitude  of  the  Supreme 
Court,  the  leniency  extended  to  the  defendant  was  not  unwarrantable.  No 
unfairness  resulted  to  the  government  by  eliminating  the  testimony  at  the 
last  minute,  for  it  had  no  other  evidence.  That  the  evidence  in  this  case  was 
testimony  and  not  the  seized  property  itself,  does  not  prevent  the  defendant 
from  raising  the  constitutional  objection.  See  Silverthome  Lumber  Co.  v. 
United  States,  251  U.  S.  385,  392. 

Constitutional  Law  —  Separation  op  Powers  —  Adionistsative 
Determination  op  Private  Rights.  —  A  Texas  statute  confers  upon  the 
State  Board  of  Water  Engineers  the  duty,  among  others,  of  investigating  and 
determining  private  water  rights  as  a  step  in  the  process  of  creating  effective 
regulation  and  control  over  the  taking  of  water  from  streams  and  other  soiuces 
for  irrigation  purposes.  (1920  Tex.  Rev.  Civ.  Stat.,  titie  73,  c.  i,  arts.  5011}^ 
f.  et  seq.)  Proceedings  before  the  board  may  be  instituted  by  an  individual 
claimant  or  "  in  case  suit  is  started  in  any  court  for  the  determination  of 
rights  to  the  use  of  water,  the  case  may,  in  the  discretion  of  the  court,  be  trans- 
ferred to  the  [board]  for  determination,  as  in  this  Act  provided."  Once 
set  in  motion,  the  board  is  required  to  ascertain  all  rights  in  the  particular 
source  to  which  its  attention  has  been  directed  and,  thereafter,  to  take  pr(^)er 
means  to  supervise  in  detail  the  exercise  of  those  rights.  Detenninations  of 
the  board  are  open  to  review  de  novo  in  appropriate  proceedings  before  the 
local  courts,  provided  an  appeal  is  taken  within  sixty  days,  if  the  appellant 
appeared  bdore  the  board,  or  three  years,  if  he  did  not  there  appear.  A  pro- 
ceeding before  the  board  having  been  petitioned  by  one  claimant,  an  injunction 
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was  sought  by  another  to  prevent  the  board  from  acting,  on  the  ground  that 
the  statute  vested  the  board  with  judicial  powers  and  was,  therefore,  uncon- 
stitutional.   Hdd,  that  the  injunction  be  granted.    Board  of  Water  Engineers 
V.  McKnight,  229  S.  W.  301  (Tex.). 
For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  450. 

Contracts  —  Construction  op  Contracts  —  Nature  of  Shipping 
Documents  to  be  Tendered  under  C.  I.  F.  Contract.  —  The  plaintiff 
made  a  c.  i.  f.  contract  for  the  sale  of  goods  to  the  defendant.  The  plaintiff 
duly  tendered  a  document  purporting  to  be  a  bill  of  lading,  stating  the  goods 
to  have  been  "received  ...  to  be  transported  by  the  SS.  Anglia  ...  or 
failing  shipment  by  said  steamer  in  and  upon  a  following  steamer.''  The  de- 
fendant rdused  to  accept  this  as  a  bill  of  lading.  Held,  that  the  plaintiff  is  not 
entitled  to  the  price.  Diamond  Alkali  Export  Corporation  v.  Bourgeois,  [192 1] 
3K.  B.  443. 

Under  a  c.  i.  f.  contract  the  purchaser  agrees  to  pay  cash  against  shipping 
doamients,  including  a  bill  of  lading.  See  C.  Groom,  Ltd.  v.  Barber,  [1915] 
I  R.  B.  316,  324;  Ireland  v.  Livingston,  L.  R.  5  H.  L.  395,  406;  Smith  Co,  v. 
Moscahlades,  193  App.  Div.  126,  129,  183  N.  Y.  Supp.  500,  503.  What  is  a 
bill  of  lading  within  the  meaning  of  the  contract  is  a  question  of  construction, 
to  be  determined  largely  by  the  sense  given  the  words  by  business  custom. 
An  instrument  acknowledging  receipt  by  the  carrier  of  goods  to  be  shipped  on 
a  named  or  any  other  vessel  does  not  fulfill  all  the  requirements  sometimes 
laid  down  for  bUls  of  lading.  See  Raudey  v.  Bigelow,  12  Pick.  (Mass.)  307,  314; 
The  Caroline  Miller,  53  F^.  136,  138  (S.  D.  N.  Y.).  But  in  modem  business 
large-scale  shipping  often  necessitates  the  acceptance  of  goods  without  naming 
the  forwarding  ship.  And  the  English  Privy  Council  has  recently  held  that  a 
document  such  as  that  refused  in  the  principal  case  is  a  bill  of  lading  within 
the  Admiralty  Act,  186 1.  The  Ship  "Marlborough  Hill'*  v.  Alex,  Cowan  6* 
Sons,  Ltd.,  [192 1]  I  A.  C.  444.  It  is  difficult  to  reach  a  definite  conclusion  on 
such  a  question  of  construction  without  an  examination  of  the  evidence  as  to 
business  custom;  but  it  seems  likely  that  the  view  of  the  court  in  the  principal 
case  will  not  be  universally  followed. 

Costs  —  Suit-Money  for  the  Defendant  Wife  in  a  Divorce  Ac- 
tion. —  The  husband  sued  for  divorce  on  the  ground  of  adultery.  Pendente 
lite,  the  wife  applied  for  the  usual  order  for  costs  for  her  defense,  filing  an 
affidavit  as  to  the  merits,  but  not  specifically  denying  the  adultery.  From  an 
order  that  the  husband  pay  her  costs  already  incurred  and  lodge  further  se- 
curity in  court,  the  husband  appealed.  Held,  that  the  appeal  be  dismissed. 
Franklin  v.  Franklin,  [192 1]  P.  407. 

For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  464. 

Criminal  Law  —  Pubuc  Torts  —  Mistake  of  Fact.  —  A  statute  made 
it  an  offense  punishable  by  fine  afid  imprisonment  to  sell  dder  that  is  intoxi- 
cating. The  defendant  sold  such  cider,  but  introduced  evidence  that  he  did 
not  know  it  was  intoxicating.  The  judge  refused  to  allow  that  issue  to  go  to 
the  jury,  on  the  ground  that  it  was  no  defense.  Held,  that  mistake  of  fact  is  a 
defense  in  an  action  under  this  statute.    Coury  v.  State,  200  Pac.  871  (Okla.). 

For  a  discussion  of  the  principles  involved,  sec  Notes,  supra,  p.  462. 

Estoppel.  —  Transfer  of  Pledge  Interest  in  Chattels  by  Estoppel.  — 
A  delivered  jewels  to  B,  purporting  to  pledge  them  as  his  own  for  an  advance 
made  him  by  B.  A  had  no  interest  in  the  jewels,  but  later  he  lent  money  to 
the  true  owner  of  them  and  obtained  an  agreement  from  the  latter  that  they 
should  stand  pledged  to  A  as  security  for  this  loan.    The  owner  did  not  know 
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of  A's  prior  dealings  with  B;  and,  although  it  does  not  so  appear  upon  the 
record,  it  must  be  suspected  that  A's  conduct  in  obtaining  the  pledge  was 
fraudident.  Hdd,  that  the  pledge  interest  so  procured  passed  by  estoppel  to 
B  so  as  to  enable  B  to  hold  the  jewels  as  against  the  general  owner  until  the 
latter  should  pay  the  amount  which  A  had  loaned  her.  BlundeU-Leigh  v. 
AUenborough,  [1921]  3  K.  B.  235  (C.  A.). 

For  a  discussion  of  the  principles  involved  in  this  aspect  of  the  case,  see 
Notes,  supra,  p.  456.  (The  questions  of  the  law  of  pledges  raised  by  this 
decision  were  considered  in  35  Harv.  L.  Rev.  318.) 

EVTOENCE  —  CONTESSIONS  —  ADMISSIONS  —  NECESSITY  OF  PROVING  THAT 

THEY  A&E  Voluntary.  —  In  a  prosecution  for  maintaining  a  bawdy-house,  a 
witness  testified  that  the  defendant  told  him  that  she  was  the  occupant  of  the 
house.  The  prosecution  had  not  prefaced  this  introduction  of  evidence  with 
anything  to  show  that  the  accused's  statement  was  voluntarily  made.  Hdd, 
that  the  adniiission  of  the  testimony  was  error.  Rex  v.  Jones,  [1921]  3  W.  W.  R. 
411  (Alta.). 

A  confession  is  an  admission  of  guilt  in  a  criminal  case.  Before  it  may  be 
introduced  in  evidence  the  prosecution  must  show  that  it  was  voluntarily 
made.  Ibrahim  v.  Rex,  [1914]  A.  C.  599;  Reg,  v.  Thompson,  [1893]  2  Q.  B.  12. 
Otherwise  it  is  excluded  as  untrustworfiiy.  Comm.  v.  Myers,  160  Mass.  530, 
^6  N.  £.  481.  See  Reg,  v.  Scott,  i  D.  &  B.  47,  58.  No  such  requirement  exists 
as  to  other  admissions,  whether  in  civil  or  criminal  cases.  See  Newhall  v. 
Jenkins,  68  Mass.  562,  $6y,  Stockfleth  v.  De  Tastet,  4  Camp.  10, 11.  See  i  Wig- 
more,  Evidence,  §  821  (3)  and  2  ibid,,  §  1050.  The  difference  in  practice  is 
usually  referred  to  the  law's  solicitude  for  the  prisoner,  and  to  the  greater  im- 
trustworthiness  of  confessions,  due  to  the  likelihood  of  yielding  to  coercion  or 
promise  because  of  what  is  at  stake.  See  x  Wigmore,  op.  ci^.,  §  815.  There  b, 
moreover,  the  factor,  not  noted  in  the  cases,  of  the  accused's  privilege  against 
testifying.  If  confessions  which  are  ex  hypothesi  imtrustworthy  are  received, 
the  accused  may  be  forced  on  the  stand  in  self-protection  and  be  exposed  to 
a  complete  violation  of  the  privilege  the  law  has  said  should  be  his.  See  3 
Wigmore,  op,  cit.,  i  2276(2).  These  considerations,  which  lead  to  the  require- 
ment that  the  prosecution  show  lack  of  threat  or  promise  before  it  introduces 
a  confession,  would  seem  to  apply  with  about  equal  weight  to  other  admis- 
sions in  criminal  cases.  Hence,  although  the  statement  in  the  principal  case 
is  properly  to  be  regarded  as  an  adm^on  short  of  a  confession,  the  result 
seems  desirable. 

Federal  Courts  —  Jurisdiction  —  Enjoining  Proceedings  xtnder 
State  Executions  Violating  Federal  Law.  —  Judgments  were  recovered 
in  a  state  court  against  the  petitioner  and  the  Director  General  of  Railroads 
on  causes  of  action  arising  while  the  railroad  was  under  Federal  control.  Exe- 
cutions were  caused  to  be  issued  conunanding  the  sheriff  to  satisfy  the  judg- 
ments by  sale  of  the  petitioner's  property.  The  latter  seeks  in  a  Federal 
court  to  enjoin  the  sheriff  and  the  plaintiffs  in  the  executions  from  further 
proceedings  in  violation  of  a  Federal  statute  providing  that  no  execution  shall 
be  levied  on  the  property  of  any  railroad  imder  a  judgment  where  the  cause  of 
action  arose  during  Federal  control  (41  Stat,  at  L.  462.)  Held,  that  the 
temporary  injunction  be  made  permanent  Seaboard  Air  Line  Co,  v.  Fouder, 
275  Fed.  239  (W.  D.  N.  C). 

A  statute  provides  that  Federal  courts  may  not  enjoin  proceedings  in  state 
courts  except  in  bankruptcy  cases.  36  Stat,  at  L.  i  162.  See  i  Joyce,  In- 
junctions, §§  88,  6oa  Executions  and  sales  in  satisfaction  of  valid  judgments 
fall  within  this  prohibition.  Mills  v.  Provident  Life  6*  Trust  Co.  of  Phila.f  100 
Fed.  344  (9th  Circ);  American  Ass*n  v.  Hurst,  59  Fed.  i  (6th  Circ).    But 


RECENT  CASES  473 

see  2  Foster,  Federal  Practice,  6  ed,  §  370.  Contra^  Cropper  v.  Cohwm^ 
2  Curt.  (U.  S.)  465  (D.  Mass.).  But  in  spite  of  the  statute  an  injunction  will 
issue  in  a  Federal  court  against  the  collection  of  a  state  judgment  fraudulently 
obtained.  SchuUz  v.  Highland  Gold  Mines  Co.,  158  Fed.  337  (D.  Ore.).  And 
Federal  courts  enjoin  the  enforcement  of  void  state  jud^ents.  Simon  v. 
Southern  Ry.  Co.,  236  U.  S.  115.  See  2  Foster,  op.  cit.^  1344.  The  court  in  the 
principal  case  rests  its  decision  on  the  invalidity  of  the  state  judgments.  But 
the  state  judgments  are  not  void;  the  proceedings  up  to  and  including  judg- 
ment were  entirely  regular.  The  judgments  might  properly  have  been  satis- 
fied out  of  the  revolving  fimd  provided  by  statute.  See  41  Stat,  at  L.  462, 
468.  To  seek  to  satisfy  them  by  execution  was,  however,  a  direct  violation  of 
the  statute.  See  41  Stat,  at  L.  462.  The  executions  may,  therefore,  be  treated 
as  void.  Cf.  Planters*  Loan  6*  Sav.  Bank  v.  Berry,  91  Ga.  264,  18  S.  £.  137; 
Pacific  Nat.  Bank  v.  Mixter,  124  U.  S.  721.  It  iis  arguable  that  the  proper 
remedy  is  in  the  state  court.  But  if  Federal  coiuts  may  restrain  proceedings 
under  fraudulent  and  void  state  judgments,  the  same  reasoning  will  support 
an  injunction  against  proceedings  under  void  executions.  On  this  groimd  the 
decision  may  be  supported. 


Garnishment  —  Effect  of  Death  of  Principal  Defendant.  —  The 
plaintiff  brought  an  action  against  A's  testator,  and  garnished  X,  as  pennitted 
by  statute.  (1919  Wash.  Code.,  §  7999.)  Before  judgment  in  the  main  action, 
A's  testator  died,  and  A  was  sul^tituted  as  defendant.  X  confessed  the  gar- 
nished debt  and  paid  the  money  into  court.  The  plaintiff,  having  recovered 
judgment  against  the  new  defendant,  moves  the  court  to  pay  him  sufficient 
of  die  money  paid  in  by  X  to  satisfy  it.  Held,  that  the  motion  be  granted. 
Handey  v.  Isaacson,  200  Pac.  11 09  (Wash.). 

Garnishment  proceedings  in  this  country  are  purely  statutoiy.  See  Rood, 
Garnishment,  §  6;  Drake,  Attachment,  7  ed.,  §  451a.  Where  there  is 
no  express  statutory  provision,  it  would  seem  as  a  matter  of  construction 
that  these  proceedings,  being  meant  to  follow  the  main  action,  and  being  merely 
ancillary  thereto,  should  survive  or  abate  with  it.  Dennison  v.  Taylor,  142 
IlL  45,  31  N.  E.  148;  Iron  Clijfs  Co.  v.  Lahais,  52  Mich.  397,  18  N.  W.  121; 
Segar  v.  Muskegon  Lbr.  Co.,  81  Mich.  345,  45  N.  W.  982;  Kennedy  v.  Tiernay, 
14  R.  I.  528.  Cf.  Shafter,  J.,  dissenting,  in  Myers  v.  MoU,  29  CaL  359,  370. 
And  see  2  Shinn,  Attachment  &  Garnishment,  §  682;  Rood,  op.  cit., 
§  2.  If  the  particular  statute  under  which  the  action  is  brought  permits  gar- 
nishment only  for  the  purpose  of  compelling  the  appearance  of  the  principal 
defendant,  then  it  is  sound  to  hold  that  the  garnishment  is  dissolved  by  his 
death  prior  to  judgment.  Reynolds  v.  Nesbitt,  196  Pa.  St.  636,  46  AtL  841. 
Cf.  Sweringen  v.  Adm^r  of  Eberius,  7  Mo.  421.  ^  But  under  most  of  the  modem 
statutes  the  primary  purpose  of  garnishment  is  to  secure  the  creditor.  Oher- 
teuffer  v.  Harwood,  6  Fed.  828  (D.  Minn.).  See  Kennedy  v.  Tiernay,  supra, 
at  530.  Cf.  Clark  v.  Patterson,  58  Vt.  676,  5  Atl.  564.  See  Rood,  op.  cit.,  §  7. 
The  effect  of  the  garnishment  is  to  give  the  plaintiff  a  lien  on  the  assets  of  the 
principal  defendant  in  the  possession  of  the  garnishee  to  secure  whatever  judg- 
ment he  may  recover  in  the  main  action.  Beamer  v.  Winter,  41  Kan.  596,  21 
Pac  1078;  Burlingame  v.  BeU,  16  Mass.  318;  Beiber  v.  Weiser,  1  Woodw.  Dec 
(Pa.)  473;  Wilder  v.  Weatherhead,  32  Vt  765.  ^  Cf.  Kittredge  v.  Warren,  14 
N.  H.  509.  It  is  dear  that  the  death  of  the  principal  defendant  after  judgment 
would  not  defeat  this  lien.  Coit  v.  Sistare,  85  Conn.  573,  84  AtL  119.  The 
principal  case  is  noanifestly  sound  in  holding  that  his  death  even  before  judg- 
ment does  not  dissolve  the  garnishment,  where  the  main  action  survives.  Qf. 
Logan  v.  Trust  Co.,  203  N.  Y.  611,  96  N.  E.  11 20;  Mitchell  v.  Schoonaver,  16 
Oreg.  21X,  214, 17  Pac  867,  869.   But  see  Myers  v.  MoU,  29  CaL  359. 
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Labor  Unions  —  Sherman  Act  —  Lawful  Methods  of  Unionization.  — 
At  the  suit  of  a  West  Virginia  coal  company,  the  District  Court  for  Indiana 
enjoined  the  defendants,  officers  of  the  United  Mine  Workers  resident  in  In- 
diana, from  further  unionization  of  the  non-union  coal  fields  of  Mingo  County, 
West  Virginia,  and  Pike  County,  Kentud^,  as  in  violation  of  tiie  Sherman 
Act  The  defendants  i^pealed  to  the  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit.  Hdd,  that  the  preliminary  injunction  be  modified  so  as  to  chedL 
merely  the  illegal  interfering  acts  set  forth  in  the  affidavits.  Gasaway  v. 
The  Borderland  Coal  Corporation,  U.  S.  Circ.  Ct  of  Appeals,  7th  Circ,  Dec 
IS,  1921. 

For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  459. 

Landlord  and  Tenant  —  Assignment  and  Subletting  —  Right  of 
Grantee  of  Reversion  to  Enter  for  Condition  Broken  Prior  to  Grant. 
—  X  leased  certain  land  to  the  defendant,  the  lease  containing  a  covenant  by 
the  lessee  not  to  erect  certain  btdldings,  and  a  provision  for  re-entry  on  breach 
of  covenant.  The  defendant  broke  the  covenant.  X,  without  having  waived 
the  breach,  conveyed  the  premises  to  the  plaintiff  ''subject  to  and  with  the 
benefit  of  the  lease."  The  plaintiff  knew  of  the  breach.  A  statute  allows 
rights  of  entry  for  covenants  already  broken  to  be  assigned,  (i  &  2  Geo.  5, 
c*  37 1  §  2')  '^he  plaintiff  seeks  to  re-enter.  Heldj  that  judgment  be  entered 
for  the  defendant.    Davenport  v.  Smithy  [1921]  2  Ch.  270. 

This  case  is  the  latest  manifestation  of  the  apparently  implacable  hostility 
of  the  English  courts  to  the  assignment  of  rights  of  entry  for  condition  broken. 
Originally  they  fell  imder  the  common-law  principle  which  forbade  the  assign- 
ment of  any  chose  in  action,  to  prevent  champerty.  See  i  TonrANY,  Land- 
lord AND  Tenant,  §  149  (b).  A  statute  made  rights  of  entry  transferrable 
with  the  reversion  after  estates  for  life  and  years.  32  Hen.  8,  c.  34.  But  the 
statute  was  held  not  to  apply  if  the  condition  was  already  broken  at  the  time 
of  the  assignment.  Lewes  v.  Ridge,  Cro.  Eliz.  863.  A  later  statute  made  future 
interests,  including  rights  of  entry,  assignable.  8  &  9  Vict.,  c.  106,  §  6.  But 
this  statute  again  was  partiaUy  construed  away.  Hunt  v.  Bishop,  8  Ex.  675, 
680.  Now  another  statute  expressly  allows  the  transfer  of  rights  of  entry  for 
conditions  already  broken,  i  &  2  Geo.  5,  c.  37,  §  2.  The  principal  case 
weakens  its  effect  by  holding  that  the  breach  is  waived  by  accepting  an  assign- 
ment of  the  premises  ''subject  to  and  with  the  benefit  of  the  lease."  When  a 
condition  is  broken,  the  reversioner  may  elect  to  enter  or  to  treat  the  tenancy 
as  continuing.  See  Greenes  Case,  Cro.  Eliz.  3;  Ward  v.  Day,  4  B.  &  S.  337. 
See  also  2  Tiffany,  Landlord  and  Tenant,  §  194  (i)  c  &  f .  Ilie  court  holds 
that  the  plaintiff  has  manifested  a  choice  of  the  latter  alternative.  Certainly 
mere  acceptance  of  the  assignment  is  not  an  election,  and  it  is  hard  to  see  that 
the  words  used  add  anything  to  the  acceptance. 

Legacies  and  Devises  —  Classification  —  Bequest  of  Amottnt  of 
Stock  Owned  by  Testator.  —  The  testatrix  left  a  will  bequeathing  to  her 
father  ^'£948  3  s  11  d  Queensland  3^^  per  cent.  Inscribed  Stock"  and  to  her 
mother  ''£613  18  s  11  d  \^ctoria  s}4  per  cent.  Consolidated  Stock  and  £300 
Queensland  3  per  cent.  Stock.''  At  the  date  of  the  will  she  was  possessed  of 
the  exact  three  sums  of  stock  and  no  more.  Later  she  disposed  of  these  and 
at  her  death  owned  no  stock  whatever.  A  summons  was  issued  to  determine 
whether  the  legacies  are  general  or  specific.  Held,  that  the  legacies  are  general 
In  re  WiUcocks,  [1921]  2  Ch.  327. 

It  is  said  that,  in  determining  whether  a  legacy  is  general  or  specific,  the 
intent  of  the  testator  is  controlling.  See  Humphrey  v.  Rohinsan,  52  Hun,  200, 
204,  5  N.  Y.  Supp.  164,  166.  But  the  accuracy  of  this  statement  is  open  to 
question.    Because  specific  legacies  are  subject  to  ademption,  courts  have  de- 
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veloped  a  tendency  to  construe  legacies  as  general.  See  2  Alexander,  Wills, 
§  646.  A  clear  intent  to  the  contrary  is  required  to  overcome  this  leaning. 
MaUer  of  SecurUy  Trust  Co,,  221  N.  Y.  213,  116  N.  E.  1006.  So  if  there  is  a 
legacy  of  a  specified  amount  or  number  of  shares  of  stock,  and  it  appears  that 
the  testator  never  possessed  stock  to  the  amount  of  the  legacy,  it  is  held  gen- 
eral. Purse  V.  Snaplittf  1  Atk.  414.  The  same  is  usually  held  of  a  bequest  of 
an  amoimt  equal  to  that  possessed  by  the  testator  at  the  date  of  the  will. 
Snyder*s  EstaUy  217  Pa.  St.  71,  66  AU.  157;  Dryden  v.  Owings,  49  Md.  356; 
Tifft  V.  Porter y  8  N.  Y.  516;  Simmons  v.  Vallancef  4  Bro.  C.  C.  345;  Robinson 
V.  Addison,  2  Beav.  515.  See  i  Roper,  Legacies,  4  ed.,  205  et  seq.  Contra^ 
Jeiffell  V.  Appolonio,  75  N.  H.  317,  74  Atl.  250.  And  see  New  Albany  Trust  Co. 
V.  PaweUy  29  Ind.  App.  494,  64  N.  £.  640.  Where  such  amount  is  in  round 
numbers,  it  may  be  that  no  sufficient  intent  that  the  legacy  be  specific  is  shown. 
But  where  the  amount  is  odd,  it  seems  that  the  inference  of  fact  is  sufficiently 
strong  to  turn  the  balance,  and  to  convince  the  court  that  the  testator  is  deal- 
ing with  the  actual  stock  he  owns.  See  Waters  v.  Hatchf  181  Mo.  262,  79  S.  W. 
916;  Martin,  Petitioner,  25  R.  I.  i,  54  Atl.  589;  Jeffreys  v.  Jeffreys,  3  Atk.  120. 
See  14  Col.  L.  Rev.  74.    But  see  i  Roper,  op.  cit.,  212. 

Liens  —  Loss  of  Lien  —  Attachment  at  Suit  op  Lienholder  —  Re- 
tention OF  Possession  after  Dissolution  of  Attachment.  —  The  de- 
fendant, who  held  a  motor  boat  imder  a  lien  for  repair  charges,  attached  it  in 
a  suit  against  the  owner.  The  sheriff  left  the  motor  boat  on  the  ddfendant's 
premises,  taking  his  receipt  therefor.  The  plaintiff,  upon  being  appointed  re- 
ceiver of  the  assets  of  the  owner,  procured  the  dissolution  of  the  attachment. 
He  now  sues  for  possession  of  the  boat,  and  the  defendant  sets  up  his  lien. 
Held,  that  the  plaintiff  recover  the  boat.  Fidelity  6*  Deposit  Co,  of  Maryland 
V.  Johnson,  275  Fed.  H2  (E.  D.  Mich.). 

When  property  subject  to  a  lien  is  attached  at  the  suit  of  the  lienholder 
and  actually  taken  into  possession  by  the  officer,  the  Hen,  being  dependent 
upon  possession,  is  lost.  Cf.  Swett  v.  Brown,  $  Pick.  (Mass.)  178.  See  Story, 
Agency,  9  ed.,  §  367.  See  also  12  Harv.  L.  Rev.  571.  If ,  as  in  the  princi- 
pal case,  the  lienholder  retains  the  goods,  he  holds  them  as  bailee  for  the 
sheriff  and  must  deliver  to  the  latter  upon  demand.  Irey  v.  Gorman,  118  Wis. 
8,  94  N.  W.  658;  Stannard  v,  TiUoUon,  88  Vt.  i,  90  Atl.  950.  He  thus 
ceases  to  claim  simply  imder  his  lien  and  renders  himself  unable  to  respond 
immediately  to  a  proper  tender.  Such  possession  may  rightly  be  considered 
insufficient  to  continue  the  lien.  Citizens*  Bank  of  Greenfidd  v.  Daws,  6S 
Iowa,  460,  27  N.  W.  459;  Jacobs  v.  Latour,  5  Bing.  130.  Contra,  Lambert 
V.  Nicklass,  45  W.  Va.  527,  31  S.  E.  951.  The  lien  being  gone,  it  is  the 
sheriff's  duty,  upon  dissolution  of  the  attachment,  to  deliver  the  goods  to 
the  receiver.  Since  such  delivery  has  not  yet  been  made,  the  sheriff  may  still 
hold  the  defendant  liable  upon  his  receipt.  See  Fitch  v.  Chapman,  28  Conn. 
257,  261;  Berry  v.  Flanders,  69  N.  H.  626,  627,  45  Atl.  591,  592.  The 
latter,  therefore,  is  not  restored  to  possession  imder  a  claim  of  lien.  Even 
if  he  were,  the  Hen,  once  lost,  woidd  be  held,  on  common-law  principles,  not 
to  revive.  Cf,  Ford  Motor  Co,  v.  Freeman,  168  S.  W.  80  (Tex.  App.);  Hartley 
v.  Hitchcock,  I  Starkie,  408.  The  court  reaches  a  technically  correct  and  de- 
sirable residt.  The  former  lienholder  would  other?nse  retain  his  advantage 
over  other  creditors  merely  because  the  sheriff  had  chosen  to  leave  the  at- 
tached property  with  him. 

Master  and  Servant  —  Workmen's  Coicpensateon  Acts  —  Right  of 
Employer  to  Reduce  Compensation  by  Amount  Received  by  Employee 
FROM  Injuring  Party.  —  The  Iowa  Workmen's  Compensation  Act  provides 
that  where  an  employee  receives  an  injury  which  ''was  caused  under  drcum- 
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stances  creating  a  legal  liability  in  some  person  other  than  the  employer,  to 
pay  damages  in  respect  thereof/'  the  amount  of  compensation  to  whidi  such 
employee  is  entitled  shall  be  reduced  by  the  amount  of  damages  recovered 
from  the  third  party;  and  the  employer,  from  whom  compensation  was  re- 
covered, shall  be  entitled  to  indemnity  from  the  third  party  and  to  subroga- 
tion to  the  employee's  rights  against  that  party.  (1915  Iowa  C(»)S  Supp., 
§  347  7-m.  6.)  ^  The  plaintiff's  intestate,  an  employee  of  the  defendant,  was  in- 
jured by  and  in  the  course  of  his  employment  through  a  collision  with  a  street 
car  operated  by  a  third  party.  The  employee,  in  consideration  of  his  covenant 
not  to  sue  the  third  party,  received  from  the  latter  the  sum  of  $7  5a  The 
employee  then  sued  the  defendant  for  compensation.  It  did  not  appear  on  the 
record  who  was  at  fault  in  causing  the  collision.  The  defendant  sought  to 
reduce  compensation  by  the  amount  the  employee  had  received  from  the 
third  party.  Held,  that  it  cannot  do  sa  Reamer  v.  Modd  Laundry ^  CUa$nng 
br  Dyeing  Co.,  184  N.  W.  611  (Iowa). 

The  raiio  decidendi  is  that  as  the  defendant  has  not  borne  his  burden  of 
establishing  that  the  third  party  was  legally  liable  for  the  employee's  injury, 
he  has  failed  to  lav  the  foundation  necessary  for  the  reduction  sought.  The 
decision  is  justified  by  the  words  of  the  statute.  But  the  court  would  better 
have  given  effect  to  its  manifest  purpose,  which  is  two-fold:  (i)  to  entitle  the 
employee  to  recover  full  indemmty  for  his  injuries,  but  no  more;  and  (2)  as 
between  the  employer  and  a  third  party,  to  put  the  common-law  dainages, 
but  no  more,  on  the  third  party,  if  he  would  have  been  liable  at  common  law. 
See  Mahomed  v.  MaunseU,  124  L.  T.  153,  x  B.  W.  C.  C.  (n.  s.)  269.  C/.  Jaco- 
wicz  V.  Delaware,  etc.  R.  R.  Co.,  87  N.  J.  L.  2^3,  92  AtL  946.  See  28  IIakv.  L. 
Rev.  713.  Where  the  employee  is  the  recipient  of  a  mere  gratuity  from  the 
injuring  party,  it  shoidd  not  be  deducted  from  his  claim  for  compensation. 
See  GUroy  v.  Mackie,  46  Sc.  L.  Rep.  325,  2  B.  W.  C.  C.  (n.  s.)  269;  Blackford 
V.  Greets,  87  N.  J.  L.  359,  361,  94  AtL  401,  402.  Cf.  Bumand  v.  Rodocanacki, 
7  App.  Cas.  333;  Castdlain  v.  Preston,  xi  Q.  B.  D.  380,  389,  395.  But  where 
a  substantial  sum  is  received  by^  the  employee  in  consideration  of  his  release 
of,  or  covenant  not  to  sue,  the  injuring  party,  a  presumption  of  the  tatter's 
liability  would  seem  to  be  raised.  Most  of  the  few  cases  which  have  arisen 
under  similar  statutes  agree  that  the  employer  is  entitled  to  a  ^0  tanto  reduc- 
tion. See  Page  v.  Burtwell,  [1908]  2  K.  B.  758;  Mulligan  v.  Dick  &r  Son,  6  Sc 
Sess.  Cas.,  5th  Ser.,  126,  41  Sc  L.  Rep.  77;  Murray  v.  North  British  Ry.  Co., 
6  Sc  Sess.  Cas.,  5th  Ser.,  540, 4X  Sc  L.  Rep.  383;  Rosenbaum  v.  Hartford  News 
Co.,  92  Conn.  398,  103  AtL  120;  Cripps's  Case,  216  Mass.  586,  588,  104  N.  £. 
565,  566.  But  see  Naert  v.  Western  Union  Telegraph  Co.,  206  Mich.  68,  172 
N.  W.  606.  Cf.  Newark  Paving  Co.  v.  KloU,  85  N.  J.  L.  432,  91  AtL  91,  86 
N.  J.  L.  690,  92  AtL  1086.   See  26  Hahv.  L.  Rev.  377. 

Release — Construction  and  Operation  —  Release  Obtained  by 
Fraud:  Suit  on  Original  CiADi  withoxtt  Tender.  —  The  plaintiff's  intestate 
was  injured  by  the  defendant.  He  accepted  a  small  sum  and  gave  a  release. 
The  intestate  having  died  as  a  result  of  the  injury,  the  plaintiff  brou^t  this 
action  on  the  original  claim,  and  contended  that  the  release  was  obtained  by 
fraud.  The  plaintiff  tendered  at  the  trial  repa3rment  of  the  consideration  for 
the  settlement,  but  had  made  no  tender  before.  Hdd,  that  the  trial  judge 
propoiy  directed  a  verdict  for  the  defendant.  Randall  v.  Port  Huron,  SU  C. 
br  M.  C.  Ry.  Co.,  184  N.  W.  435  (Mich.). 

The  defendant  agreed  to  pay  the  plaintiff  a  percentage  of  all  profits  accni- 
ing  from  the  acquisition  of  co|^>er  properties  brought  to  his  attention  by  the 
plaintiff.  The  defendant  obtained  a  release  of  his  obligations  by  money  settle- 
ment, and  this  money  has  not  been  tendered  back  by  the  plaintiff.  The  plain- 
tiff brought  this  action  on  the  original  contract,  and  the  defendant  set  up  the 
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release.  The  plaintiff  replied  by  alleging  fraud  in  obtaining  the  release,  and 
the  defendant  demurred.  Held,  that  the  demurrer  be  overruled.  Plews  v. 
BurragCy  274  Fed.  881  (ist  Circ). 

The  rule  is  usually  stated  to  be  that  an  equitable  replication  that  a  release 
of  the  plaintiff's  claun  was  obtained  by  fraudulent  misrq>resentations  is  good 
only  if  tender  is  made  before  triaL  Could  v.  Cayuga  County  Nat,  Banky  86 
N.  Y.  75.  This  view  is  supported  by  the  weight  of  authority,  and  is  followed 
by  the  Michigan  court  iFor  the  purefy  technical  reason  that  a  release,  though 
voidable,  is  not  avoided  imtU  tender  is  made.  Riggs  v.  Home  Mutual  Fire 
Prot.  Ass*n,  6i  S.  C.  448,  39  S.  E.  614;  Heck  v.  Missouri  Fac.  Ry.  Co.^  147  Fed. 
775  (Circ.  Ct.,  D.  CoL);  HarUy  v.  Riverside  MiUsy  129  Ga.  214,  58  S.  E.  711. 
But  where  the  consideration  is  money,  as  distinguished  from  chattels,  this 
technical  rule  is  not  properly  applicable.  The  plaintiff  should  be  able  to  main- 
tain an  action  on  his  original  cl^um  without  tender,  since  the  court  may  deduct 
the  amount  of  the  consideration  from  the  damages.  St,  Louis  6*  S,  F,  R,  Co, 
V.  Richards  J  23  Okla.  256,  263, 102  Pac.  92,  95;  O'Brien  v.  Chicago  ^  etc,  Ry,  Co,, 
89  Iowa,  644, 57  N.  W.  425.  The  Federal  case  b  right  in  result,  but  is  based  too 
broadly  on  the  ground  that  this  is  an  equitable  replication,  and  no  tender  is 
necessary  in  equity.  That  rule  is  true  only  because  equity  protects  the  de- 
fendant by  a  conditional  decree.  Thomas  v.  Beals,  154  Mass.  51,  27  N.  £. 
1004.  The  Federal  case  being  at  law,  tender  would  be  necessary  to  protect 
the  defendant  if  the  consideration  were  other  than  money. 

Sales  —  Ikpued  Warbamty  of  Merchantability  —  Iktringement  ov 
Trade-Makk  Rights  as  a  Breach.  —  The  plaintiffs  contracted  to  purchase 
from  the  defendants  three  thousand  cans  of  condensed  milk.  When  the  milk 
arrived,  one  thousand  of  the  cans  had  labels  with  the  word  ''Nissly"  upon 
them.  This  was  an  infringement  of  the  trade-mark  rights  of  the  Nestl6  Co. 
To  avoid  conflict  with  the  latter,  the  plaintiffs  were  forced  to  strip  off  the 
labels  and  sell  the  milk  unlabeled.  They  siiffered  loss,  and  now  bring  this 
action,  alleging  a  breach  of  an  implied  warranty  of  merchantability.  Heldy 
that  the  plaintiffs  recover.  Niblett  v.  Confectioners  Materials  Co,,  125  L.  T.  R. 
552  (C.  A.). 

It  seems  sometimes  to  be  tacitly  assumed  in  discussing  the  section  of  the 
Sale  of  Goods  Act  (§  14-2)  involved  here,  or  the  similar  section  in  the  American 
Act  (§  15-2),  that  a  breach  of  the  implied  warranty  of  merchantable  quality 
is  occasioned  only  by  a  defect  in  the  physical  quality  of  the  goods.  See  Wil- 
LiSTON,  Sales,  §  243.  But  the  Acts  elsewhere  define  quaHty  as  including 
"state  or  condition."  Sale  of  Goods  Act,  56  &  57  Vict.,  c.  71,  §  62.  Uni- 
form'Sales  Act,  §  76.  The  emphatic  word  in  the  section  under  discussion  is 
merchantable;  and  whatever  renders  the  goods  unmerchantable,  whether  it  be 
strictly  a  defect  of  physical  quality  or  not,  is  a  breach  of  the  warranty.  The 
principal  case,  upon  a  imique  set  of  facts,  makes  this  point  dear. 

Trusts  for  Charitable  Uses  —  Cy-Fxes  —  Lack  of  General  Char- 
itable Intent  Shown  in  Will.  —  Land  was  devised  in  trust  for  a  school  for 
poor  children;  but  if  the  trust  should  not  take  effect  or  should  be  defeated  or 
''the  precise  object  .  .  .  become  prevented,"  then  in  trust  for  the  settlor,  bis 
heirs  and  assigns.  The  fimds  available  became  so  meager  that  the  school  was 
practically  derelict.  The  court  decided  that  the  object  of  the  trust  had  '' be- 
come prevented."  Heldf  that  the  property  be  applied  cy-^hs.  In  re  Fed^s 
Release,  [1921]  2  Ch.  218. 

It  is  firmly  settled,  in  theory,  that  the  cy^hs  doctrine  is  founded  on  the  in- 
tention of  the  testator;  and  when  it  appears  that  he  had  no  general  charitable 
intent,  as  is  evident  in  the  principal  case,  the  court  shoidd  not  apply  the  prop- 
erty cy-prhs.    In  re  Rymer,  [1895]  i  Ch.  19;  In  re  Whitens  Trusts,  33  Ch.  Div. 
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449;  Bawden  v.  Browny  aoo  Mass.  269,  86  N.  £.  351.  See  2  Pesky,  Trusts, 
6  ecL,  §§  723,  726,  727,  728,  note  a;  i  Jaucan,  Wills,  6  Am.  ed,  star 
pp.  206-210;  33  Harv.  L.  Rev.  598;  4  Va.  L.  Rev.  224.  The  heirs  should  take, 
not  under  the  express  gift  over  (which  after  the  perpetual  gift  to  charity  is 
void  for  remoteness),  but  under  a  resulting  trust  (which  is  not  affected  by  the 
rule  against  remoteness).  Bowden  v.  Broum,  supra.  See  2  PratSY,  op.  cU., 
§§  734»  726.  See  Gray,  Rule  Against  Pekpetuities,  2  ed.,  §§  592,  593, 
603  e,  603  i.  The  court  seems  to  have  lost  sight  of  this  possibility,  and  to  have 
acted  on  a  misapprehension  of  In  re  Bawen,  [1893]  2  Ch.  491.  The  language  dl 
In  re  Bowen  leaves  us  in  doubt  as  to  the  ultimate  disposition  of  the  property 
in  that  case;  but  the  decision,  that  an  express  gift  over  to  third  parties  in  a 
similar  settlement  is  void,  is  entirely  sound,  and  warrants  no  sudh  result  as 
the  court  reached  here. 

Warehousemen — Contract  Exempting  from  Liability  for  Negli- 
gence. —  A  lumber  company,  to  whose  rights  the  plaintiff  stands  subrogated, 
was  notified  by  the  defendimt  company  that  during  an  anticipated  stnke  it 
would  store  no  lumber  except  on  condition  that  it  be  free  from  liability  for  leas 
from  any  cause.  Lumber  stored  during  the  strike  was  burned  during  a  fire 
caused  by  the  n^ligence  of  one  of  the  defendant's  empbyees  in  operating  a 
machine  attached  to  an  improperly  constructed  oil  tank.  Heldf  that  the  plain- 
tiff cannot  recover.  Northwestern  Mutual  Fire  Ass'n  v.  Pacific  Wharf  and 
Storage  Co.^  200  Pac.  934  (CaL). 

By  the  weight  of  American  authority,  bailees  engaged  in  businesses  "  affected 
with  a  public  interest"  may  not  contract  for  exemption  from  liability  for  negli- 
gence. Railroad  Co.  v.  Lockwood,  17  WalL  (U.  S.)  357.  See  Gulf  Compress  Co. 
v.  Harrington,  90  Ark.  256,  119  S.  W.  249;  Patterson  v.  Wenatckee  Canning 
Co.,  59  Wash.  556,  558,  no  Pac  379,  380.  Conira,Cragin  v. N.  Y.  C.  Ry.  Co., 
51  N.  Y.  61.  On  principle  this  seems  sound.  It  is  contrary  to  public  policy 
that  bailees  whose  services  are  almost  indispensable  to  the  pubHc  and  who 
enjoy  imusual  advantages  should  be  permitted  to  use  the  strength  of  their 
position  to  coerce  the  public  into  oppressive  contracts.  See  RaUroad  Co.  v. 
Lockwood,  supra,  at  379.  See  Hugh  £.  Willis, ''  The  Right  of  Bailees  to  Contract 
against  Liability  for  Negligence,"  20  Harv.  L.  Rev.  297.  If  the  prevailing 
doctrine  is  accepted,  the  principal  case  cannot  be  upheld  because  of  its  ex- 
ceptional circumstances.  The  existence  of  the  strike  might  justify  the  defend- 
ant in  discontinuing  its  business;  but  the  defendant  has  not  done  so.  Whik 
the  business  is  continued,  it  is  doubtful  if  the  defendant  can  limit  its  liability 
even  for  the  results  of  the  strike,  such  as  the  negligence  of  inexperienced 
employees.  The  interests  against  such  limitation  still  outweigh  the  interests 
of  the  defendant  A  fortiori  there  is  no  ground  for  allowing  a  general  limita- 
tion, covering  a  case  where  the  negligence  is,  as  here,  entuely  disconnected 
from  the  strike. 

Wills — CoNsiRucnoN  —  ''Die  without  Issue  who  shall  Reach 
Twenty-one."  —  A  farm  was  devised  to  A  for  life,  then  to  B  absolutd^,  but 
if  B  should  "die  without  issue  who  shall  reach  twenty-one,"  then  to  C.  The 
Wills  Act  provides  that  words  "which  may  import  either  a  want  or  failure  of 
issue  of  any  person  in  his  lifetime  or  at  his  death  or  an  indefinite  failure  of  his 
issue,"  shall  be  construed  to  mean  a  definite  failure  of  issue  unless  a  contraiy 
intention  shall  appear  by  the  wilL  (7  Will.  4  &  i  Vict.,  c.  26,  §  29.)  Hdd^ 
that  the  gift  to  Cis  void  for  remoteness.    In  re  Thomas,  [1921]  i  Ch.  306. 

Where  in  a  gift  on  failure  of  issue  either  a  definite  or  an  indefinite  failure 
might  be  meant,  the  common  law  presumed  that  the  testator  intended  an  in- 
definite failure.  Candy  v.  Campbdl,  2  CL  &  F.  421.  See  Hawkins,  Wills, 
I  ed.,  306.    The  Wills  Act  presumes  a  definite  fsiilure.    See  Lewis,  Law  or 
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Pekpetuity,  396-404;  2  Jasman,  Wills,  6  Am.  cd.,  star  pp.  132 1,  1323.  The 
words  must  be  capable  of  the  alternate  construction  before  they  are  subject 
to  the  common-law  presumption,  or  fall  within  the  language  of  the  Wills  Act. 
In  the  principal  case  the  words  can  hardly  import  a  failure  of  issue  only  in 
B's  lifetime  or  at  his  death,  for  obviously  they  cover  the  case  where  B  dies 
leaving  issue  alive  who  afterward  reach  twenty-one.  Neither  can  they  reason- 
ably import  an  indefinite  failure  of  issue,  for  in  such  case  the  qualifying  ''who 
shall  reach  twenty-one"  would  be  without  intelligent  meaning.  A  sensible 
testator  coidd  not  mean,  for  example,  that  if  the  last  of  the  line  of  issue  died 
childless  at  forty,  his  heirs  would  keep  forever;  but  that  if  the  same  individual 
died  at  forty  leaving  an  infant  child  who  died  before  majority,  the  gift  over 
should  take  effect.  The  words  are  thus  capable  of  neither  construction  men- 
tioned in  the  Wills  Act.  The  testator's  intention  is  not  ambiguous.  He  in- 
tended a  gift  over  if  no  issue  of  B,  living  at  or  before  B's  death,  should  reach 
twenty-one.  C/.  In  re  Chinnery's  EstaiCy  i  L.  R.  Ir.  296.  The  gift  over  could 
take  place  no  later  than  twenty-one  years  after  the  death  of  B,  a  living  person. 
It  is  not  too  renote. 
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The  Nature  of  the  Judicial  Process.  By  Benjamin  N.  Cardozo.  New 
Haven:  Yale  University  Press.    192 1.    pp.  180. 

Judge  Cardozo  has  in  this  book  tried  his  hand  at  one  of  those  problems 
which  have  fascinated  the  mind  of  mankind  since  it  began  to  ponder  upon 
the  meaning  of  law.  The  position  of  an  English  speaking  judge,  especiajly, 
presents  an  apparent  contradiction  that  has  always  exercised  those  who  are 
speculatively  mdined.  The  pretension  of  such  a  judge  is,  or  at  least  it  has 
been,  that  he  declares  pre-existing  law,  of  which  he  is  only  the  mouthpiece; 
his  judgment  is  the  conclusion  of  a  syllogism  in  which  the  major  is  to  be  found 
among  fixed  and  ascertainable  rules.  Coitceivably  a  machine  of  intricate 
enough  complexity  might  deliver  such  a  judgment  automatically  were  it  only 
to  be  fed  with  the  proper  findings  of  fact.  Yet  the  whole  structure  of  the 
common  law  is  an  obvious  denial  of  this  theory;  it  stands  as  a  monument 
slowly  rsiised,  like  a  coral  reef,  from  the  minute  accretions  of  past  individuals, 
of  whom  each  built  upon  the  relics  which  his  predecessors  left,  and  in  his  turn 
Icit  a  foundation  upon  which  his  successors  might  work. 

We  have  grown  more  self-conscious  of  late  and  can  no  longer  content  our- 
selves with  fictions;  and  candid  men  like  Judge  Cardozo  will  not  stomach 
those  equivocations  which  keep  the  promise  to  the  ear  and  break  it  to  the 
hope.  So,  while  he  is  aware  enough  of  the  limitations  upon  a  judge's  freedom, 
he  b  more  acutely  aware  than  many  of  his  contemporaries  of  the  extent  to 
which  he  must  choose  responsibly.  His  essay  tells  us  of  the  different  factors 
which  may  properly  enter  into  a  judge's  consideration.  He  must  be  faithful 
to  the  past,  of  which  he  is  the  inheritor,  but  not  too  faithful;  he  must  remember 
that  he  lays  down  a  rule  of  general  application,  —  consistency  for  him  is  a 
jewel;  but  beyond  all  he  must  remember  that  he  is  a  priest  of  his  time,  the 
interpreter  of  an  inarticulate  will,  which  accepts  the  past  only  in  part,  —  no 
more  of  it  than  the  present  has  not  yet  awakened  to  repudiate. 

No  quantitative  valuation  of  these  elements  is  possible;  the  good  judge  is 
an  artist,  perhaps  most  like  a  chef.  Into  the  composition  of  his  dishes  he  adds 
so  much  of  this  or  that  element  as  will  blend  the  whole  into  a  compound, 
delectable  or  at  any  rate  tolerable  to  the  palates  of  his  guests.  The  test 
of  his  success  is  the  measure  in  which  his  craftsman's  skill  meets  with 
general  acceptance.    There  are  no  vade  mecums  to  this  or  any  other  art.    It 
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is  in  the  end  a  question  of  more  or  less,  and  the  judicial  function  lies  in  the 
interstices  of  the  soda!  tissues. 

That  a  judge  of  Judge  Cardozo's  standing  should  so  frankly  own  the  way  m 
which  he  works  is  itself  a  portent,  though  in  fact  he  probably  disposes  of  his 
cases  by  no  saliently  different  methods  from  the  judges  who  have  preceded 
him.  Indeed  he  is  analyzing,  not  his  own  mind  alone,  but  the  wa3rs  in  which  all 
judges  decide  their  cases.  But  the  self -scrutiny  which  can  learn  how  it  works 
and  the  candor  which  wiU  avow  it,  are  rare  in  such  high  places.  The  masters 
assure  us  that  ours  is  a  time  of  change  in  the  law,  when  it  is  to  be  recast ;  one 
of  those  periods  when  the  bud  is  bursting  its  sheath  and  the  flower  unfolding. 
If  they  are  right  —  and  who  are  we  to  question  them? — the  development 
will  be  self-conscious  as  never  before.  How  Demos  will  accept  it  is  another 
matter.  Hitherto  he  has  been  lulled  to  rest  by  imctuous  protests  of  docility 
from  his  judges.  Will  he  awaken  in  a  rage  when  they  admit  that  they  are  not 
all  ''mind,"  but  entertain  a  ''will"  as  well?  Perhaps  not;  most  judges  are 
mare  pious  than  Judge  Cardozo  —  and  less  sincere. 

We,  who  are  bom  in  the  faith,  learned  to  lisp  in  our  cradles  that  this  b 
a  government  of  laws,  not  men.  Chily  yesterday  the  thunder  broke  from  Olym- 
pus and  reassured  such  of  us  as  may  have  been  shaken.  From  this  postulate 
indeed  it  followed  that  the  writ  of  injunction  is  one  of  those  fundamental 
rights,  any  experimentation  with  which  the  Constitution  forbids.  I  must 
confess  that  this  book  does  not  seem  orthodox  measured  by  that  standard 
There  is  a  scandal  in  so  much  subjectivity.  Mr.  Justice  Holmes  has  somewhere 
said  that  the  lawyer's  problem  is  one  in  psychology;  he  must  find  the  personal 
equation  of  his  judge,  a  complex  (it  was  before  Uie  days  of  Freud)  of  all  those 
elements  which  may  influence  him,  his  dialectic  propensity,  his  learning,  his 
deference  to  the  past,  his  docility  to  the  present,  his  traditions,  his  individual 
habit.  It  is  as  if  a  man  were  to  study  the  disposition  of  a  pet  tiger,  another 
pursmt  interesting  though  perilous,  like  life.  He  must  reckon  with  the  funda- 
mental biologic  tropisms  of  all  sentient  creatures;  he  must  know  the  limita- 
tions and  capacities  of  the  Fe/idae;  he  must  acquaint  himself  with  the  acquired 
instinctive  responses  of  Felis  tigns;  but  chief  of  all  he  had  better  understand 
the  partialities  of  that  particular  tiger. 

I  fancy  that  if  all  this  be  true,  the  law,  which  is  the  greatest  common  divisor 
of  the  sum  total  of  concrete  judgments,  must  in  some  measure  retain  a  strain 
of  warm  humanity  about  it,  which  sits  a  little  oddly  upon  the  heights  where 
the  Constitution  of  Massachusetts  has  placed  it.  The  law  is  indeed  not  the 
creation  of  this  generation,  and  those  who  should  fed  so  have  no  proper  place 
in  it.  But  then  this  generation  was  itself  scarcely  parthenogenetic;  and  to  be 
human  is  necessarily  to  be  more  than  individual.  However,  after  making  all 
sdlowances,  there  will  be  excellent  people  who  cannot  help  feeling  that  the 
voice  of  this  book  is  in  a  way  the  voice  of  heresy.  It  will  disquiet  them  even 
more  to  know  that  it  emanates  from  a  judge  who  by  the  common  consent  of 
the  bench  and  bar  of  his  state  has  no  equal  within  its  borders;  from  one  who 
by  the  gentleness  and  purity  of  his  character,  the  acuteness  and  suppleness 
of  his  mind,  by  his  learning,  his  modenition,  and  his  sympathetic  understand- 
ing of  his  time,  has  won  an  imrivaled  esteem  wherever  else  he  is  known.  They 
will  be  troubled  at  learning  all  this;  and  they  wUl  be  right  to  be  troubled 
When  Brutus  strikes,  we  had  best  fold  our  togas  over  our  heads  and 
resign  our  spirits  to  the  darkness.  Of  course,  there  b  always  an  escape  by 
concession,  by  ceasing  to  cUmb  towards  the  snowy  heights  of  eternal  prin- 
ciples; but  they  may  be  unwilling  to  surrender  the  truths  which  have  descended 
to  them  from  the  Fathers,  tested  in  the  furnaces  of  experience,  burnished  by 
the  great  hands  of  the  dead,  for  an  opportimbm  which  seeks  to  cover  its  usur- 
pation under  an  affectation  of  candor.  Nor  wiU  it  much  reassure  such  loyal 
souls  to  point  to  the  casual  origin  of  all  other  institutions,  or  to  let  them  peq> 
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into  the  unlovely  undercurrents  which  run  below  the  noble  surfaces  of  even 
the  great  and  good.  But  conversion  is  open  to  us  all,  and  perhaps  this  book 
will  iprove  to  be  a  primer  in  introspection  which  may  find  a  way  even  into  the 
tents  of  righteousness. 

Leabmed  Hand. 

The  Spisit  of  the  Common  Law.    By  Roscoe  Pound.    Boston:  Marshall 
Jones  Co.    1921.   pp.  xiv,  224. 

This  volimie  contains  the  brilliant  lectures  delivered  by  Dean  Pound  in  th& 
summer  of  192 1  as  one  of  the  lect\irers  of  the  Dartmouth  Alumni  Lectureships 
on  the  Guernsey  Center  Moore  Foxmdation.  Starting  with  the  premise  that 
''if  not  actually  upon  trial  in  the  United  States,  the  common  law  is  certainly 
under  indictment/'  Dean  Pound  says  that  it  behooves  the  lawyer  ''  to  examine 
the  body  of  legal  tradition  on  which  he  relies,  to  ascertain  the  elements  of  which 
it  is  made  up,  to  learn  its  spirit,  and  to  perceive  how  it  has  come  to  be  what 
it  is,  to  the  end  that  we  may  know  how  far  we  may  make  use  of  it  in  the  stage 
of  legal  development  upon  which  the  world  has  now  entered."  For  such 
a  survey  certainly  no  one  could  be  found  better  qualified  by  scholarship,  train- 
ing and  experience  than  Dean  Poimd. 

An  examination  of  our  legal  tradition  discloses  two  outstanding  charac- 
teristics,— on  the  one  hand,  an  extreme  individualism;  on  the  other,  a  tend- 
ency to  impose  duties  and  liabilities  upon  men  as  members  of  groups  or  classes, 
independently  of  their  individual  will.  Seven  factors,  the  lecturer  says,  have 
primarily  contributed  to  these  characteristics.  They  are  the  Germanic  origin 
of  our  legal  institutions,  the  feudal  law,  Puritanism,  the  contests  between  the 
courts  and  the  crown  in  the  seventeenth  century,  the  political  ideas  of  the  eight- 
eenth century,  the  frontier  conditions  under  which  American  law  was  developed 
between  the  Revolution  and  the  Civil  War,  and  the  philosophical  ideas  with 
respect  to  justice,  law,  and  the  state  that  prevailed  during  this  formative 
period.  Six  of  these  have  made  for  individualism.  One  of  them,  the  feudal  law, 
has  given  to  our  legal  system  a  fundamental  mode  of  thought  which  has  always 
tempered  individualism  and  has  supplied  the  other  characteristic  of  our  legal 
tradition.  These  seven  factors  are  discussed  in  the  first  six  lectures.  The  two 
remaining  lectures  are  entitled  ''Judicial  Empiricism''  and  "Legal  Reason." 
They  deal  respectively  with  the  technique  of  legal  growth  and  the  theory  of 
the  end  of  law  which  obtains  in  the  new  stage  of  legal  development  upon  which 
we  seem  now  to  be  entering. 

The  method  of  the  lecturer  is  that  of  brilliant  generalization  and  of  stimulat- 
ing suggestions  of  parallelism  drawn  from  l^al  history.  Illustration  can  better 
show  the  method  than  attempted  definition.  "Judicial  activity  must  be  di- 
rected consciously  or  unconsciously  to  some  end,"  he  says  (p.  194).  "In 
the  beginnings  of  law  this  end  was  simply  a  peaceable  ordering.  In  Roman  law 
and  in  the  Middle  Ages  it  was  the  maintenance  of  the  social  status  quo.  From 
the  seventeenth  century  until  our  own  day  it  has  been  the  promotion  of  a  max- 
imum of  individual  seU-assertion.  Assuming  some  one  of  these  as  the  end  of 
the  legal  ordering  of  society,  the  jurist  works  out  an  elaborate  critique  on  the 
basis  thereof,  the  legislator  provides  new  premises  for  judicial  decision  more 
or  less  expressing  the  principles  of  this  critique,  and  the  judge  applies  it  in 
his  choice  of  analogies  when  called  upon  to  deal  with  questions  of  first  impres- 
sion and  uses  it  to  measure  existing  rules  or  doctrines  in  passing  upon  variant 
states  of  fact  and  thus  to  shape  these  rules  and  doctrines  by  extending  or 
limiting  them  in  different  directions.  The  basis  of  all  these  operations  is  some 
theory  as  to  what  law  is  for."  Or  again  (p.  69):  "In  these  contests  between 
courts  and  crown  prior  to  the  Stuarts,  the  courts  had  been  guarding  social 
interests  by  preventing  perversion  to'  quite  different  uses  of  powers  which 
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could  be  used  rightfully  only  to  further  public  or  social  interests.  In  the  nine- 
teenth century  we  find  common-law  courts  going  much  beyond  this  and  think- 
ing themselves  bound  to  put  limits  in  the  interest  of  the  individual  to  social 
control  for  the  social  interest.  This  change  in  the  spirit  of  the  common  law 
resulted  from  the  political  phase  of  the  contests  between  courts  and  crown 
under  the  Tudors  and  Stuarts  and  from  the  political  and  juristic  theories  of 
the  eighteenth  century." 

The  end  of  law  as  seen  by  those  who  believe  that  we  have  entered  upon 
a  new  stage  of  legal  development  is  socialization.  An  infusion  of  social  ideas 
into  the  traditional  element  of  law  is  needed  and  is  taking  place  before  our 
eyes.  Consideration  of  the  public  weal  as  well  as  of  the  interests  of  the  individ- 
uals before  the  coiul  has  always  played  some  part  in  our  judicial  decisions, 
but  undoubtedly  a  change  of  emphasis,  or  at  least  a  more  conscious  recogni- 
tion of  the  importance  of  this  consideration,  has  occurred  within  the  last 
few  years.  That  law  must  change  to  keep  abreast  of  changing  social  and  eco- 
nomic conditions  is  admitted  by  all.  Sometimes  the  chaiige  has  been  sub- 
conscious, sometimes  cloaked  in  fictions.  The  greatest  merit  of  Dean  Pound's 
volume  is  to  prove  that  "it  may  grow  consciously,  deliberately  and  avowedly 
through  juristic  science  and  legislation  tested  by  judicial  empiricism." 

Dean  Poimd  has  himself  been  one  of  the  foremost  prophets  of  social  utili- 
tarianism in  the  field  of  law.  In  these  lectures  he  has  tested  each  of  the  factors 
which  has  entered  into  our  l^al  tradition,  with  reference  to  its  utility  to  pro- 
mote socialization  of  the  law.  It  is  with  a  sense  of  satisfaction  and  of  optimism 
that  one  reads  his  conclusion  that  the  spirit  of  the  common  law  is  not  hostile 
to  the  spirit  of  twentieth-century  jurisprudence. 

The  only  criticism  of  the  volume  that  the  present  reviewer  is  disposed  to 
express  is  the  regret  that  the  published  edition  of  the  lectures  has  not  been 
annotated  by  footnotes.  It  betrays  a  wealth  of  learning  which  makes  the 
ordinary  reader  covetous  of  possessing  a  bibliography  of  the  materials  from 
which  the  author  has  drawn  his  information. 

Thomas  W.  Swan. 


Insanity  and  Mental  Deficiency  in  Relation  to  Legal  Responsibiuty. 
By  William  G.  H.  Cook.  New  York:  E.  P.  Dutton  &  Co.  192 1.  pp.  xxiv, 
192. 

This  is  a  very  clear  and  concise  statement  of  the  problem  presented  by  the 
divergent  views  of  the  law  and  of  medicine  upon  insanity  and  mentsd  defi- 
ciency. In  spite  of  the  very  great  interest  that  is  being  manifested  in  the 
relation  of  mental  science  to  the  problems  of  human  behavior  in  general  and 
especially  to  criminal  acts,  there  is  still  a  great  deal  of  confusion  in  regard  to 
the  interpretation  of  such  acts  and  of  the  laws  relating  to  them.  In  writing 
books  that  touch  upon  this  subject  the  temptation  is  to  attempt  rather  more 
than  our  present  knowledge  justifies.  It  b  particularly  satisfactory  to  note 
that  the  author  of  this  book  has  throughout  maintained  a  very  sound  re- 
straint and  has  presented  a  very  complex  subject  with  a  directness  and  a 
simplicity  which  have  in  no  way  dimini^ed  the  thoroughness  of  this  study. 

Sir  John  Macdonell  in  the  foreword  says  "It  is  still  true,  as  Brett,  L.  J., 
remarked  in  1879,  that  the  law  relating  to  civil  responsibility  of  lunatics  stands 
upon  a  very  unsatisfactory  footing."  Nothing  is  so  likely  to  disdose  the  dif- 
ferences in  method  between  the  law  and  medicine  as  a  discussion  of  responsi- 
bility. It  is  perhaps  unfortunate  that  this  discussion  has  been  raised  most 
frequently  and  most  prominently  in  connection  with  criminals.  Dr.  Cook 
points  out  some  of  the  reasons  for  this  difference  of  opinion  and  supports  his 
statement  with  a  discussion  of  over  two  hundred  cases. 
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The  object  of  the  book  is  "to  fill  the  gap  caused  by  the  absence  of  modern 
works  dealing  with  the  civil  responsibility  of  lunatics  and  of  the  mentally  de- 
fective." There  were  three  main  reasons  for  undertaking  the  book:  first,  the 
unsatisfactory  state  of  the  law  relating  to  dvil  responsibility  of  lunatics  and 
of  the  mentally  defective;  second,  the  absence  of  any  modem  work  in  which 
the  subject  is  adequately  treated;  and  third,  the  steady  increase  in  the  number 
of  the  insane  population  of  England  since  19 14.  Chapter  I  is  devoted  to 
a  study  of  d^nitions  and  classifications.  In  addition  to  various  medical 
definitions  quoted  mostly  from  English  authors,  the  excellent  definitions  from 
the  Mental  Deficiency  Act  of  19 13  are  stated.  The  definitions  of  insanity 
and  classifications  of  insanity  are  taken  largely  from  Dr.  Henry  Maudsley 
and  Dr.  Charles  Merder.  Old  English  definitions  have  been  quoted  from  the 
literature,  and  finally  legal  definitions  and  concepts  are  most  concisely  stated. 
Chapter  II  deals  with  mental  deficiency  in  relation  to  tort.  Chapter  III  deals 
with  mental  deficiency  and  the  law  of  contract.  It  is  divided  into  seven  parts 
and  covers  not  only  mental  deficiency  in  its  narrow  sense,  but  also  insanity 
in  relation  to  contracts.  Chapter  IV  is  devoted  to  discussion  of  mental  de- 
ficiency and  marriage.  Chapter  V  to  insanity  and  divorce,  Chapter  VI  to  testa- 
mentary capacity  and  mental  deficiency,  and  Chapter  VII  briefly  discusses  the 
evidence  of  insanity.  An  appendix  is  added  containing  a  summary  of  chief 
powers  and  duties  of  lunacy  and  mental  deficiency  authorities  in  England, 
and  a  second  appendix  contains  suggestions  for  the  reform  of  lunacy  and  mental 
deficiency  administration.  The  typography  is  good,  and  the  book  contains 
a  very  useful  index  and  a  table  of  cases  cited. 

The  good  judgment  and  restraint  of  the  author  is  nowhere  more  evident 
than  in  the  suggestions  for  reform.  These  are  four  in  number  and  might  well 
be  considered  by  students  of  this  subject  in  this  coimtiy,  especially  the  fourth 
recommendation,  which  suggests  making  the  Board  of  Control  a  sub-depart- 
ment of  the  new  Ministry  of  Health  and  ''that  the  Board  be  given  statutory 
powers  to  deal  with  all  cases  of  unsoimdness  of  mind  (i.  «.,  limatics  and  men- 
tal defectives)  in  such  manner  as  may  be  prescribed  by  Parliament;  that  is 
to  say,  the  Board  shall  be  enabled  to  certify,  to  segregate,  to  treat  in  or  out- 
side of  institutions,  all  persons  who  by  reason  of  defect  of  mind  are  a  danger 
or  a  potential  danger  to  themselves  or  to  the  community  and  to  discharge 
them  in  proper  drctunstances.  In  other  words,  it  is  proposed  to  confer  on 
the  Central  Authority  wide  powers  for  dealing  not  only  with  certified  lunatics, 
idiots,  imbeciles  and  feeble-minded  persons,  but  also  with  all  persons  who  may 
be  suffering  from  mental  disorder  in  an  incipient  stage." 

It  is  interesting  to  note  that  a  serious  consideration  of  civil  responsibility 
in  connection  with  mental  abnormality  leads  to  the  above  conclusion,  one 
which  students  of  criminology  have  reached  sometime  since.  Emphasis  upon 
this  more  general  aspect  may  help  seciu'e  a  more  intelligent  attitude  on  this 
latter  than  has  been  possible  on  the  basis  of  experience  in  criminal  cases 
alone. 

Herman  M.  Adler. 


A  Digest  of  Ekgush  Civil  Law.  By  Edward  Jenks  (Editor),  W.  M.  Geldart. 
W.  S.  Holdsworth,  R.  W.  Lee,  and  J.  C.  Miles.  Second  Edition.  London: 
Butterworth  &  Co.  192 1.  Vol.  I,  pp.  ccxlii,  668.  Vol.  n,  pp.  669- 
1424. 

The  distinguished  array  of  authors  leads  one  to  expect  high  things  from 
this  ambitious  work.  Book  I,  a  catch-all  called  "General,"  and  Book  IH, 
Things,  were  written  by  Professor  Jenks;  part  of  Book  II,  Contracts,  by 
Professor  Lee;  The  remainder  of  Book  II,  Torts,  by  Mr.  Miles;  Book  IV, 
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Family  Law,  by  Professor  Geldart;  and  Book  V,  Succession,  by  Mr.  Holds- 
worth. 

A  Digest  is,  in  our  law,  a  collection  of  decisions  with  more  or  lesseroositoiy 
statement.  It  might  be  asked  why,  in  view  of  Lord  Halsbury's  complete  and 
helpful  collection  of  decisions," The  Laws  of  England,''  this  partial  collection 
should  be  made.  It  might  be  asked  why  so  novel  a  division  of  the  law  should 
be  adopted.  It  might  be  loudly  demanded  what  possible  use  there  can  be  in 
reducing  a  complex  and  delicately  shaded  body  of  doctrine  like  the  law  into  a 
collection  of  disjointed  dogmas,  elementary,  so  simple  as  to  be  misleading,  so 
placid  as  to  be  deadly  dull  1$  this  that "  general  view  of  the  law  as  a  complete 
whole"  wluch  some  old-fashioned  legal  educators  urge  as  desirable? 

Given  the  plan,  the  execution  is  on  the  whole,  of  course,  excellenL  One  can 
get  a  fairly  good  notion  of  the  principal  heads  of  a  portion  of  the  law  by  a 
study  of  the  table  of  contents,  supplemented  by  reading  the  texL  But  in 
some  cases  brevity  becomes  misleadmg.  ^  Under  the  section  ''Self-Help"  it  is 
said:  ''A  person  .  .  •  whose  possession  is  wrongfully  interfered  with,  is  justi- 
fied in  employing,  against  the  wrong-doer,  force  apparently  necessary  to  pre- 
vent the  accomplishment  or  continuance  of  that  .  .  •  mterference,"  thus 
leading  one  to  suppose  that  one  may  kill,  if  necessary,  to  prevent  a  tre^)ass  on 
land;  and  "A  person  entitled  to  the  possession  of  a  chattel  may  seize  it,  by 
force  if  necessary,"  thus  allowing  an  invasion  by  force  of  the  peaceful  possession 
of  an  innocent  purchaser  from  a  thief.  The  first  of  these  errors  is  corrected 
later  (p.  436),  but  the  second  remains  uncorrected,  except  for  a  caution  in  a 
note  (ibid.).  As  an  example  of  brevity  that  dodges  difficulties,  the  whole  law 
of  agency,  so  far  as  liability  to  third  persons  is  concerned,  is  contained  in  seven 
and  one  half  lines  (p.  55).  The  words  "cause,"  "consequence,"  "proximate," 
"remote"  are  not  foimd  in  the  index.  There  is  no  general  treatment  of  the 
Conflict  of  Laws,  nor  does  the  work  contain  any  discussion  of  such  questions 
as  what  law  governs  the  obligation  of  a  contract,  what  power  a  foreign  executor 
or  administrator  may  have,  or  what  recognition  will  be  given  to  a  foreign 
marriage  where  one  or  both  parties  were  aliens.  The  law  of  legitimacy  is 
stated  as  if  no  question  of  the  legitimacy  of  an  alien  could  arise  in  an  English 
court. 

An  examination  of  this  book  confirms  the  idea  that  any  attempt  briefly  to 
make  the  law  simple,  easy,  or  complete  is  foredoomed  to  failure. 

J.  H.  Beale. 

Speculation  and  Gambling  in  Options,  Futures,  and  Stocks  in  Illinois. 
By  James  C.  McMath.    Chicago:  George  I.  Jones.     192 1.    pp.  xxxvi  7a 

This  little  book  does  not  purport  to  be  anything  more  than  an  outline  of 
the  law  of  gambling  contracts  with  special  rderence  to  Illinois  law,  more  es- 
pecially as  affecting  transactions  in  grain  futures  and  stocks.  As  such  it  will 
doubtless  be  of  service  to  lawyers  in  the  handling  of  cases  involving  such 
transactions.  To  this  end  it  contains  in  the  front  an  alphabetical  index,  or 
rather  digest,  with  frequent  references  to  the  leading  cases,  text-books,  and 
legal  periodicals,  and  less  frequent  references  to  the  text  of  the  book  itself. 
As  the  author  takes  care  to  point  out,  many  references  are  to  be  foimd  in  this 
index-digest  which  are  not  to  be  found  elsewhere  in  the  book.  In  addition  there 
is  in  the  back  of  the  book  an  appendix  containing  the  Illinois  statutes  on  the 
subject,  together  with  an  alphabetical  list  of  lUinois  cases  and  occasional 
reference  to  notes  and  articles  in  legal  periodicals.  The  text  itself  is  inclined 
to  the  platitudinous  and  adds  little  or  nothing  to  the  subject  from  the  point  of 
view  of  the  student  On  the  whole  one  must  regret  that  the  author  could  not 
take  the  time  to  work  his  material  into  the  concise  and  learned  essay  which 
the  subject  needs  and  deserves. 

\^.  Am  JA* 
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MARGIN    STOCKS 


npHERE  is  a  tendenqr  even  in  the  courts  to  treat  the  operations 
-^  of  stockbrokers  as  a  mystery  which  outsiders  cannot  hope 
fully  to  comprehend.  It  is  true  that  that  part  of  the  business  which 
consists  in  buying  and  selling  in  the  market  and  in  borrowing  and 
making  deliveries  and  settlements  is  often  highly  technical  and  may 
require  the  ezerdse  of  considerable  professional  skill  by  the  broker. 
Stock  exchanges  are  established  to  facilitate  and  govern  by  appro- 
priate rules  transactions  between  brokers,  who  practice  their  pro- 
fession in  behalf  of  their  customers  or  clients  in  much  the  same 
sense  that  an  attorney  practices  in  the  courts. 

''Doubtless,  when  one  emplojrs  another  to  trade  for  him  in  a  partic- 
ular market,  he  impliedly  authorizes  the  dealings  to  be  conducted  ac- 
cording to  the  established  usages  of  that  particular  market,  whether 
he  knows  of  them  or  not.  .  .  .  Yet,  he  becomes  boimd  only  by  such 
usages  as  are  not  illegal  or  contrary  to  soimd  public  policy  and  'are 
such  as  regulate  the  mode  of  performing  the  contracts,  and  do  not  change 
their  intrinsic  character.'"  ' 

The  general  nature  of  margin  transactions  in  stocks  is  now,  how- 
ever, well  imderstood  in  the  exchanges  of  this  country  both  by 
customers  and  brokers.  The  main  f  eatiures  consist  in  the  employment 

1  "Maigin  stocks"  are  intended  in  this  article  to  include  all  negotiable  and  fungible 
securities  adapted  to  mugin  transactions. 

*  Rugg,  C.  J.,  in  Hall  v.  Paine,  224  Mass.  62,  73, 1x2  N.  £.  153  (19x6).  The  italics 
are  the  writer's.  See  also  Cionan  v,  Homblower,  2xx  Mass.  538, 98  N.  £.  504  (1912); 
Fuiber  v.  Dane,  203  Mass.  xoS,  116,  89  N.  £.  227  (1909);  Bibb  v.  Allen,  149  U.  S. 
481,  489  (1893);  21  Am.  L.  Rxg.  (n.  8.)  171,  176,  note  on  Van  Horn  v.  GiLbougJi, 
xo  W.  N.  C  347  CP»-,  xMi). 
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of  a  broker  by  the  customer  to  purchase  stock  to  be  delivered  to  the 
customer  on  demand  and  payment  of  the  broker's  charges  and 
advances  toward  the  purchase  price,  or  to  be  sold  on  his  account 
if  so  ordered,  with  authority  to  the  broker  to  pledge  the  stock  in 
common  with  his  own  stock  and  that  of  other  customers  for  his 
own  loans.  The  contract  of  employment,  if  analyzed,  conforms 
substantially  with  the  contract  as  stated  in  Markham  v.  Jaudon^ 
and  in  Richardson  v.  Shaw} 

A  word  is  necessary  about  "margins."  A  customer  opening  a 
margin  accotmt  is  generally  required  by  the  broker  to  deposit  stock 
or  to  pay  money  to  an  amoimt  equal  to  a  certain  percentage  of  the 
cost  of  the  stock  to  be  dealt  in.  The  broker  advances  the  remainder 
of  the  necessary  money  and  charges  interest  upon  it,  for  which,  to- 
gether with  the  broker's  commission  as  agent,  the  customer  is  in- 
debted. If  stock  is  so  deposited  as  "margin,"  it  is,  by  the  custom 
of  brokers  everywhere  and  generally  by  express  agreement,  merged 
with  the  stock  of  that  kind  purchased  and  carried  for  customers.^ 
The  "margin"  at  any  particular  moment  is  the  difference  between 
the  current  price  of  the  shares  purchased  or  deposited  and  the  cash 
indebtedness  of  the  customer,  who  agrees  to  keep  this  difference 
above  a  certain  minimum  percentage  of  the  value  of  the  stock.    It 

»  41  N.  Y.  23s,  239  (1869). 

^  209  U.  S.  365, 374  (1908).  The  typical  contract  between  bzoker  and  maigin  cus- 
tomer is  thus  described  in  this  case  and  the  case  cited  supra^  n.  3:  "The  broker  under 
takes  and  agrees —  z.  At  once  to  buy  for  the  customer  the  stocks  indicated.  2.  To 
advance  aU  the  money  required  for  the  purchase  beyond  the  ten  per  cent  furnished 
by  the  customer.  3.  To  carry  or  hold  such  stocks^  for  the  benefit  of  the  customer 
80  long  as  the  maigin  of  ten  per  cent  is  kept  good,  or  until  notice  is  given  by  either 
party  that  the  transaction  must  be  dosed.  An  appreciation  in  tke  value  of  the 
stocks  is  the  gain  of  the  customer,  and  not  of  the  broker.  4.  At  all  times  to  have, 
in  his  name  and  under  his  control,  ready  for  delivery,  the  shares  purchased,  or  an 
equal  amount  of  other  shares  of  the  same  stock.  5.  To  deliver  such  shares  to  the 
customer  when  required  by  him,  upon  the  receipt  of  the  advances  and  commissions 
accruing  to  the  broker;  or,  6.  To  seU  such  shares,  upon  the  order  of  the  customer, 
upon  payment  of  the  Uke  simis  to  him,  and  account  to  the  ciistomer  for  the  proceeds 
of  such  sale.  Under  this  contract  the  customer  undertakes^ —  x.  To  pay  the  maigin 
of  ten  per  cent  on  the  current  market  value  of  the  shares.  2.  To  keq>  good  sudi 
margin  according  to  the  fluctuations  of  the  market.  3.  To  take  the  shares  so  puz^ 
chased  on  his  order  whenever  required  by  the  broker,  and  to  pay  the  difference 
between  the  percentage  advanced  by  him  and  the  amount  paid  therefor  by  the 
broker." 

*  Furber  v.  Dane,  203  Mass.  zo8,  115,  89  N.  £.  327  (1909);  Clehan  •.  Megaigd, 
gS5  Mass.  279,  282,  126  N.  £.  477  (1920). 
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seems,  for  reasons  that  later  appear,  that  the  present  Massachu- 
setts view  is  that  the  broker  holds  the  legal  title  for  the  benefit  of  his 
customers,  who  are,  therefore,  the  equitable  owners.  The  doctrine 
in  New  York  and  other  important  jurisdictions  is  that  the  customers 
are  legal  owners  as  tenants  in  common  of  each  kind  of  stock.'  Cor- 
ollaries of  these  doctrines  respectively  are  that  imder  the  first  the 
broker  is  secured  for  his  advances  and  charges  in  the  same  way  that 
a  trustee  is  secured  for  his  charges  and  e3q)enses  about  the  trust 
property,  and  that  under  the  second  the  broker  is  in  a  position 
ansdogous  to  that  of  a  pledgee  of  the  undivided  interest  of  the  cus- 
tomer. He  is,  of  course,  not  strictly  a  pledgee,  as  the  undivided 
interest  of  a  tenant  in  common  is  not  capable  of  manual  delivery. 

The  question  of  the  property  rights  of  customers  has  been  more 
or  less  obsciured  by  the  existence  of  contractual  relations  with  the 
broker.  On  the  one  hand  a  customer  is  indebted  for  the  charges 
and  advances  of  the  broker ,  and  on  the  other  hand  a  broker  has  agreed 
to  purchase  and  to  carry  or  to  sell  stocks  as  ordered,  and  there 
are  subsidiary  obligations  resting  on  both  broker  and  customer; 
but  none  of  these  contractual  relations  necessarily  affects  the  owner- 
ship of  the  stock  acquired  imder  the  contract 

li  a  broker  kept  his  transactions  with  each  customer  distinct 
from  shnilar  transactions  with  other  customers,  courts  would  never 

*  30  HAkv.  L.  Rev.  80,  n.;  DuaI  v.  HoUins,  241  U.  S.  523  (1916);  Gorman  9. 
Littlefield,  329  U.  S.  19  (1913);  Sexton  v.  Kessler,  225  U.  S.  90  (191 2);  Richardson 
V,  Shaw,  209  U.  S.  365  (1908);  Caswell  v.  Putnam,  zao  N.  Y.  153,  24  N.  E.  287  (1890); 
Maxkham  v»  Jaudon,  41  N.  Y.  835  (1869);  Skiff  0.  Stoddard,  63  Conn.  198,  26  Atl. 
874  (1893);  Brewster  0.  Van  Liew,  1x9  IlL  554,  8  N.  £.  842  (z886);  Price  v.  Cover, 
40  Md.  102  (1874);  In  re  James  Carothers  &  Co.,  182  Fed.  501  (19x0);  s.  c,  192  Fed. 
693  (1910);  In  re  A,  O.  Brown  &  Co.,  171  Fed.  254  (1909);  s.  c,  183  Fed.  861  (19x0); 
8  Columbia  L.  Rxv.  488,  n. 

Justice  Holmes,  who  somewhat  reluctantly  ooncuned  with  his  brethren  in 
Richardson  v.  Shaw,  supra,  at  p.  385,  doubUess  having  in  mind  the  opinion  written 
by  him  in  Chase  v.  Boston,  z8o  Mass.  458,  62  N.  £.  397  (1902),  while  Chief  Justice 
of  the  Massachusetts  Supreme  Judicial  Court,  describes  a  maigin  customer  as  ^'an 
equitable  tenant  in  common."  This  description  is  wholly  consistent  with  the  actual 
decision  in  Chase  9.  Boston,  where  the  broker  was  held  to  have  the  legal  title,  and 
accords  with  what  aeems  to  be  the  present  Massachusetts  view.  Later  in  Sexton  v. 
Kessier,  tupra^  Justice  Hofanes,  who  wrote  the  opinion,  seems  to  have  orvercome 
whatever  lingering  doubtB  he  may  have  bad.  But  an  equitable  tenancy  in  common, 
while  consistent  with  the  Massachusetts  cases  which  deny  the  xelatiofi  of  pledgor 
and  pledgee  between  customer  and  broker,  is  hardly  compatible  with  the  conception 
of  the  courts  in  other  jnriadictinns  that  the  broker  is  a  pledgee  or  in  a  position  analogous 
to  that  of  a  pledgee. 
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have  found  serious  difficulties  in  applying  the  ordinary  principles 
of  agency.  The  broker  as  agent  would  be  imder  a  contractual  obliga- 
tion to  purchase  or  to  sell  the  stock  as  ordered  in  behalf  of  his  prin- 
cipal and  the  stock  when  purchased  woidd  be  held  by  the  broker  as 
the  property  of  his  principal,  either  in  law  or  in  equity,  depending 
on  the  manner  in  which  the  legal  title  was  taken.  Nor  would  the  au- 
thority of  the  broker  to  pledge  the  stock  for  his  own  debts  deprive  a 
customer  of  his  legal  or  equitable  ownership.  Of  course  the  customer 
would  take  the  risk  that  the  broker  might  fail  to  redeem  the  pledge 
when  called  upon  to  make  delivery;  but  in  the  mean  time  the  general 
property  rights  in  the  stock  itself  woidd  remain  unchanged  not- 
withstanding the  pledge. 

It  is  because  brokers  undertake  margin  transactions  for  many 
customers  imder  substantially  identical  contracts  with  each  that 
confusion  has  arisen  as  to  the  property  rights  of  the  customers, 
and  in  some  jurisdictions,  as  in  Massachusetts,  it  was  once  apparently 
denied  that  customers  acquired  any  property  rights  at  all.  A  broker 
never  undertakes  to  distinguish  between  stocks  of  the  same  kind 
held  for  different  customers,  but  this  fact  does  not  necessarily  ex- 
clude them  from  all  property  interest  even  if  the  broker,  as  in  Massa- 
chusetts, takes  the  legal  title,  for  in  that  case  there  is  no  legal  obstacle 
to  his  holding  it  for  the  benefit  of  all  the  customers  who  have  pur- 
chased or  deposited  stock  of  that  kind.  On  the  other  hand,  if,  as 
in  other  jmisdictions,  the  customers  have  the  legal  title,  they  are 
tenants  in  common  of  the  stock. 

So  long  as  the  broker  is  solvent  and  continues  business,  it  matters 
little  in  practical  residts  whether  the  broker  or  the  customer  owns 
the  stocks  purchased  or  deposited,  because  in  the  end  the  trans- 
action is  settled  by  the  delivery  of  the  stock  to  the  customer  on  pay- 
ment of  his  debt  to  the  broker  or,  if  he  orders  it  sold,  by  an  accounting 
between  the  two.  It  is,  however,  when  the  broker  becomes  bank- 
rupt or  meets  with  other  financial  disaster  that  the  rights  of  owner- 
ship in  the  stock  then  in  the  broker's  possession  or  control  become 
paramount. 

When  a  stockbroker  goes  into  bankruptcy,  two  distinct  fights  are 
on:  one  between  the  margin  customers  and  the  general  creditors, 
and  the  other  among  the  margin  customers  themselves.  The  general 
creditors  claim  that  the  margin  customers,  like  themselves,  aie 
merely  creditors  with  no  property  rights,  l^al  or  equitable,  in 
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the  assets  of  the  estate  and  that  the  indebtedness  for  which  such 
customers  may  prove  is  the  amount  of  their  credit  balances  on  the 
date  of  the  bankruptcy.  On  the  other  hand,  the  margin  customers 
say  that  they  employed  the  broker  as  their  common  agent  to  buy 
and  sell  stocks  and  that  in  executing  their  commissions  he  acquired 
stocks  which  he  holds  in  their  behalf,  so  that  these  stocks  cannot 
be  reckoned  among  the  general  assets. 

Again,  when  the  margin  customers  turn  from  their  common 
enemy,  the  general  creditors,  to  the  settlement  of  their  internal 
differences,  they  seek  all  sorts  of  priorities  and  superior  equities 
as  against  one  another  and  to  that  end  grasp  at  every  device  and  dr* 
cumstance  to  identify  and  to  follow  particular  securities  as  belonging 
to  themselves.  In  this  attempt  ihsy  are  often  successful  before 
referees  in  bankruptcy,  and  occasionally  in  the  district  coiuls,  be- 
cause of  the  temptation  to  adopt  principles  of  equity  in  following 
rights  in  property  applicable  to  individuals  who  have  no  common 
interest  with  others.  An  avalanche  of  reclamation  proceedings 
by  individual  customers  is  generally  in  order,  and  the  results  arrived 
at  are  too  often  imjust  in  the  light  of  the  true  relations  of  margin 
customers  between  themselves  and  with  the  broker,  their  common 
agent.  They  were  really  all  in  the  same  boat,  but  by  dint  of  superior 
diligence  and  ingenuity  some  swim  while  others  sink.  Like  the 
two  women  grinding  at  the  mill,  one  is  taken  and  the  other  left,  and 
for  reasons  so  incomprehensible  to  lay  minds  that  the  unfortunate 
among  the  customers  naturally  regard  the  affair  as  a  game  of  chance. 

The  whole  controversy  turns  on  the  nature  of  margin  transactions; 
and  it  is  impossible  to  apply  any  legal  principles  or  reasoning  to 
the  situiation  imtil  the  true  relation  between  the  broker  and  his 
margin  customers  has  been  determined  in  accordance  with  the 
facts  and  the  intention  of  the  parties. 

Although  the  broker  is  allowed  to  mingle  the  stock  purchased 
for  his  various  margin  customers,  nevertheless,  he  is  now  in  every 
jurisdiction  in  this  coimtry,  including  Massachusetts,  required 
to  have  at  all  times  in  his  possession  or  control,  ready  for  instant 
delivery,  sufficient  stock  to  satisfy  the  just  demands  of  all  his  margin 
customers.^ 

'  Ciehan  v.  Megaigel,  235  Mass.  279,  283,  126  N.  £.  477  (1920);  Adams  v.  Dick, 
326  Mass.  46,  S3, 115  N.  E.  227  (1917);  Greene  p.  Corey,  210  Mass.  536, 548, 97  N.  E. 
70  (19x2);  Fiske  V.  Doucette,  206  Mass.  275,  284, 92  N.  E.  455  (1910);  Price  v.  Cover, 
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Nevertheless,  in  Massachusetts  the  general  creditors  have  contin- 
ued to  insist  on  the  contractual  aspects  of  the  claims  of  margin 
customers  to  the  exclusion  of  all  property  rights  except  possibly 
in  the  case  of  securities  deposited  as  margin,  and  to  contend  that 
such  customers  are  merely  creditors  like  themselves  with  provable 
claims.  In  the  other  important  jurisdictions  of  this  coimtry,  how- 
ever, the  customers  are  held  to  have  property  rights  in  the  stock 
acquired  by  the  broker  on  their  account,  in  addition  to  the  purely 
contractual  rights  created  by  the  contract  of  agency. 

The  existence  of  property  rights  in  the  stock  purchased  imdef 
a  contract  of  agency  is  not  only  compatible  with  the  existence  of 
contractual  rights  but  is  the  direct  result  of  the  performance  of  the 
broker's  obligation  tmder  the  contract.  It  is  a  familiar  principle 
that,  when  an  agent  acquires  the  title  to  property  in  pursuance  of 
his  employment,  such  property,  either  in  law  or  in  equity,  belongs 
to  his  principal,  and  he  cannot  set  up  or  claim  an  indq>endent  title 
in  himself.  Indeed,  the  prime  object  of  the  employment  of  a  broker 
to  buy  stock  is  to  acquire  for  the  principal  a  property  in  stock. 

Of  course,  the  contract  would  not  even  be  a  contract  of  sale  if 
it  is  made  to  cover  a  wager.  But,  if  the  contract  is  really  one  of 
agency  made  in  good  faith,  nothing  can  defeat  the  legal  or  equitable 
title  of  the  principal  to  any  stock  purchased  on  his  order  imles^ 
the  broker  has  so  dealt  with  the  stock  after  its  purchase  that  the 
principal's  property  rights  therein  are  extinguished  as  a  matter 
of  law.  In  the  absence  of  such  legal  difficulty,  however,  the  legal 
or  equitable  title  is  in  the  customer  if  the  contract  is  recognized 
as  one  of  agency;  and  the  Massachusetts  coinls,  whatever  may  have 
been  said  in  early  cases,  now  hold  that  such  is  the  nature  of  the 
contract.®  It  is  true  that  Justice  Loring,  in  Rice  v.  WinslaWy^  inti- 
mates that  although  the  broker  acts  as  agent  in  buying  the  stock, 
nevertheless  the  customer's  property  right  therein  is  extinguished 

of  necessity  when  the  broker  mingles  the  purchased  stock  with 

■  -- —    ■■,...,■  ■■  -    ..-  .    —    — 

40  Md.  102  (1874);  Douglas  v.  Carpenter,  17  App.  Div.  329, 335,  45  N.  Y.  Si^p.  219 
(1897);  Nourse  v.  Prime,  4  Johns.  Ch.  (N.  Y.)  490  (1820);  New  Yokk  Penal  Law, 
S  956;  Skifif  V,  Stoddard,  63  Conn.  198,  26  Atl.  874  (1893);  1  Dos  Passos,  Stocx- 
BROKEBS,  2  ed.,  257;  16  COLUMBIA  L.  Rev.  48.    See  also  19  Haev.  L.  Rsv.  529 

note. 

<  Rice  V.  Winslow,  x8o  Mass.  500,  62  N.  £.  1057  (1902);  Hall  v.  Paine,  924  Mass. 

62,  112  N.  E.  153  (1916). 

•  i8o  Mass.  SCO,  502,  503,  62  N.  E.  1057  (1902). 
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stock  of  his  own  and  of  other  margin  customers;  but  such  necessity 
depends  entirely  upon  the  nature  of  the  property  right  acquired  by 
the  broker  for  his  customer;  and  when  the  nature  of  this  property 
right  is  defined  and  tmderstood  it  will  be  seen  that  there  is  no  neces- 
sity for  the  extinction  of  the  customer's  legal  or  equitable  title. 

To  deny  that  margin  customers  have  any  rights  of  property 
in  the  stocks  which  they  intend  to  purchase  is  not  only  a  shock  to 
them  but  is  contrary  to  all  principles  of  fair  dealing.  "At  the  in- 
ception of  the  contract  it  is  the  customer  who  wishes  to  purchase 
stocks,"  not  the  broker.*'  It  is  his  judgment  and  not  the  broker's 
which  is  exercised  in  the  selection  of  the  stocks  for  purchase.  He 
buys  frequently  for  investment  and  speaks  of  the  stocks  as  "my" 
stocks.  He  takes  all  the  risks  of  the  transaction  and  receives  all 
the  profits  as  well  as  suffers  all  the  loss.  To  say  that  he  has  bought 
nothing  and  is  a  mere  creditor  is  to  defeat  the  very  object  for  which 
he  employs  the  broker  as  agent.  Moreover,  the  broker  who  honestly 
performs  his  obligations  is  amply  protected  against  loss  by  reason 
of  the  purchases  so  made  and  his  private  property  and  general 
estate  are  not  imperilled.  His  ability  to  pay  his  private  debts  can 
be  in  no  way  impaired  by  the  honest  performance  of  his  duties  as 
agent  for  margin  customers,"  and  it  is  the  rankest  sort  of  injustice 
to  those  customers  to  throw  the  property  that  they  employed  the 
broker  to  buy  into  the  general  pot  in  bankruptcy  for  distribution 
to  all  claimants,  including  the  private  creditors  of  the  bankrupt. 
This,  however,  is  the  result  unless  the  rights  of  margin  customers 
are  held  to  be  something  more  than  mere  contractual  claims;  and 
the  courts  should,  unless  absolutely  compelled  on  legal  considera- 
tions, decline  to  perpetrate  such  an  injustice. 

The  difficulties  which  seem  to  lie  in  the  way  of  determining  the 
legal  relations  of  both  customer  and  broker  to  the  stock  purchased 
may  be  traced  almost  wholly  to  the  right  of  the  broker  to  mingle 
the  stock  of  his  several  customers  and  to  pledge  it  for  his  own  loans; 
and  the  claim  has  been  made  that  this  authority  is  so  inconsistent 
with  the  retention  of  any  property  tights  in  the  customer  that  in 
case  of  bankruptcy  he  must  have  recourse  solely  to  his  contractual 
rights,  limiting  his  claim  substantially  to  the  amoimt  of  damage 


^0  Richardson  v.  Shaw,  209  U.  S.  365,  377  (1908). 

u  Gonnan  v.  littlefield,  229  U.  S.  19  (1913);  Duell  v,  HoUins,  241  U.  S.  523  (1916). 
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occasioned  by  the  breach  of  the  broker's  contract  to  ddiver  the 
stock.  Of  course  the  customer  may  elect  to  treat  the  banknq>tcy 
as  equivalent  to  such  a  breach  on  the  broker's  part;  ^  but  he  may 
with  equal  propriety  elect  not  to  abandon  his  pn^)erty  tights. 

The  "Massachusetts  Doctrine" 

Is  there  a  Massachusetts  doctrine?  It  may  be  asserted  that  there 
is,  but  the  doctrine  certainly  is  not  the  one  commonly  ascribed  to 
the  courts  of  that  state.  The  supposed  doctrine  is  that  marg^ 
customers  have  no  property  interest  in  stock  purchased  on  thdr 
accotmty  that  the  broker  does  not  act  as  an  agent  or  in  any  fiduciary 
capacity,  and  that  the  contract  is  an  executory  contract  of  sale 
between  the  broker  as  vendor  and  the  customer  as  vendee.  This 
supposition  woidd  be  partially  justified  if  one  should  begin  with 
Wood  V.  Hayes  "  in  i860  and  read  the  decisions  down  to  Chase  v. 
Boston  ^*  in  1902.  But  if  he  begins  with  Crehan  v.  Megargel "  in  1920 
and  examines  the  cases  back  to  Greene  v.  Corey  ^  in  1912,  he  finds 
that  the  court  has  ceased  even  to  dte  the  old  cases  for  the  dicta 
supposed  to  support  the  "doctrine"  attributed  to  them  and  holds 
the  broker  to  the  strictest  performance  of  his  obligation  as  a  fiduciary, 
first  to  purchase  all  stock  when  ordered  by  his  margin  customers, 

^  In  re  Swift,  112  Fed.  315  (1901).  When  a  customer  proves  his  daim  as  a 
creditor  under  the  contract  with  the  broker,  he  thereby  waives  his  other  remedies, 
unless  he  expressly  reserves  thenL  Thomas  v.  Taggart,  309  U.  S.  385  (190S).  But 
the  extraordinary  contention  has  occasionally  been  made  before  referees  in  bank- 
ruptcy that,  inasmuch  as  bankruptcy  excuses  a  demand  before  proof  of  claim  by 
a  customer  as  a  creditor  and  because  he  may  so  prove  his  daim  without  HemRnH^ 
therefore,  whatever  his  previous  rights  of  ownership  may  have  been,  the  intervention 
of  bankruptcy  converts  him  at  once  into  a  mere  creditor  stripped  of  all  rights  of 
ownership,  legal  or  equitable,  in  the  stock  carried  for  him  by  the  bankrupt.  This 
proposition,  it  is  contended,  is  supported  not  only  by  In  re  Swift,  105  Fed.  493  (1900), 
but  by  Weston  v,  Jordan,  168  Mass.  401, 47  N.  £.  133  (1897),  and  further  by  certain 
remarks  in  the  opinion  in  Richardson  v,  Shaw,  209  U.  S.  365, 383, 384  (190S).  There 
is  nothing  whatever  in  any  of  these  cases  to  support  such  a  proposition,  and  in  fact 
Mr.  Justice  Day  in  the  latter  case  says  (at  p.  380),  "We  cannot  consent  to  the  con- 
tention of  the  learned  counsel  for  the  petitioner,  that  the  insolvency  of  the  broker 
at  once  converts  eveiy  customer,  having  the  right  to  demand  pledged  stocks,  into 
a  creditor  who  becomes  a  preferred  creditor  when  the  contract  with  him  is  kept  and 
the  stocks  are  redeemed  and  turned  over  to  him.'* 

»  15  Gray  (Mass.)  375  (i860). 

i«  180  Mass.  458,  62  N.  £.  397  {1902). 

"  23s  Mass.  279, 126  N.  E.  477  (1920). 

"  210  Mass.  536,  97  N.  E.  70  (1912). 
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and  afterwards  to  keep  in  his  possession  or  control  sufficient  stock 
of  each  kind  to  satisfy  the  demands  of  them  all.  While  he  takes 
the  legal  title  ^^  he  must  keep  the  reSy  that  is  the  body  of  the  margin 
securities,  intact;  and  the  reader  finds  that  the  only  percq>tible 
difference  at  all  fundamental  between  the  true  Massachusetts  doc- 
trine and  the  doctrine  held  elsewhere  is  that  the  Massachusetts 
court  has  put  the  broker  in  the  position  of  a  trustee  holding  the  legal 
title  and  has  strictly  defined  not  only  the  res  of  the  trust  but  his 
obligations  with  reference  to  it,  while  other  jurisdictions  regard 
the  customers  as  legal  tenants  in  common  of  property  in  the  posses- 
sion or  control  of  their  common  agent.  Further,  the  student  will 
find  that  this  view  of  the  broker's  relation  to  margin  stocks  does 
not  conflict  with  the  actual  decision  in  any  Massachusetts  case, 
and  squares  more  closely  with  the  intention  of  the  parties  and  the 
methods  and  customs  of  business  than  the  view  in  other  jurisdictions 
which  involves  at  least  two  somewhat  strained  concq>tions:  (i) 
that  shares  of  stock  are  essentially  abstract  uinits  independent  of 
the  certificates,^®  and  (2)  that  an  anomalous  relation  of  pledgor 
and  pledgee  exists  between  customer  and  broker. 

It  must  be  admitted  that  during  the  early  period  the  Massa- 
chusetts court  was  apparently  headed  toward  holding  that  margin 
transactions  were  as  matter  of  law  not  at  all  what  they  purported 
to  be  but  something  different,  yet  the  tendency  is  more  apparent 
than  real.  So-called  margin  transactions  so  often  cloaked  a  bet 
on  the  market  without  intention  of  actual  purchase  and  sale,  and 
so  many  brokers  acted  on  the  theory  that  notwithstanding  the 
form  of  the  contract  and  the  entries  on  their  books  they  were  under 

^'  Chase  v.  Boston,  180  Mass.  458,  62  N.  £.  397  (1902);  Hall  v.  Paine,  324  Mass. 
62,  112  N.  E.  153  (1916);  Crehan  v.  Megaigel,  235  Mass.  279,  126  N.  E.  477  (1920). 

^  It  is  not  quite  true  that  the  holder  of  a  certificate  representing  shares  in  a 
corporation  owns  nothing  but  a  certain  number  of  abstract  units  independent  of  the 
certificate.  He  also  owns  the  certificate;  and  such  ownership  will  rfiftringiiiRt^  his 
shares  from  those  of  others  so  that  he  can  identify  them  and  perhaps  be  enabled 
to  follow  the  proceeds  if  the  shares  or  their  proceeds  are  wrongfully  in  another's 
hands.  To  say  that  shares  of  stock  of  any  particular  kind  are  absolutely  fungible 
in  all  circumstances  is  not  true;  but  to  say  that  margin  stocks  of  any  particular  kind 
in  the  hands  of  a  broker  are  absolutely  fungible  is  true.  The  f ungibility  springs  from 
the  way  the  stocks  are  held  and  not  from  the  nature  of  the  property  itself.  Identi- 
fication of  their  stocks  is  impossible  between  maigin  customers;  but  identification  of 
his  stock  by  one  claiming  that  it  has  passed  wrongfully  into  the  hands  of  another  is 
essential  to  any  steps  taken  to  recover  it  or  its  proceeds. 
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no  legal  obUgation  actually  to  buy  and  carry  the  stocks  as  ordered 
provided  they  could  deliver  the  stocks  when  a  customer  paid  up 
and  demanded  delivery,  that  the  court  may  well  have  thought 
that  there  was  in  fact  a  mere  wager  involving  neither  agency  nor 
property  ^^  or  substantially  an  executory  sale  conditioned  on  pay- 
ment.^^  At  any  rate  the  court  was  slow  to  accept  a  margin  contract 
in  stocks  at  its  face  value,  and  indeed  could  not  do  so  while  brokers 
recognized  no  legal  obligation  actually  to  purchase  and  to  carry 
the  stocks  as  ordered.    Judge  Lowell  pointed  this  out  in  1900.^ 

A  review  of  the  Massachusetts  decisions  shows  the  constant 
progress  of  the  law  in  Massachusetts.  Starting  in  i860  with  the 
idea  that  a  stockbroker  was  virtually  a  dealer  in  stocks  on  his  own 
accoimt,  he  was  treated  in  Wood  v.  Hayes  ^  strictly  as  a  seller  of 
stock  for  future  delivery  on  condition  that  the  price  was  paid.  The 
exact  statement  of  Chief  Justice  Shaw  was:  "The  contract  was 
strictly  conditional,  to  deliver  so  many  shares  upon  the  payment 
of  so  much  money."  This  opinion  that  the  relation  was  that  of 
vendor  and  vendee  was  not  at  all  required  by  the  facts  of  the  case, 
which  was  an  action  of  tort  for  conversion,  as  Judge  Lowell  pointed 
out,^  but  it  may  be  assumed  fairly  to  reflect  the  cuirent,  if  some- 
what vague,  conception  at  that  time  of  the  intended  meaning  of 
an  order  for  stock  from  a  broker  to  be  delivered  in  the  future,  what- 
ever the  particular  form  of  the  contract.  One  must  remember 
that  W^ood  V.  Hayes  ^  "was  decided  in  i860,  before  the  stockbroker 
was  as  familiar  a  figure  as  he  is  today,  and  before  the  law  governing 
his  calling  was  as  well  established/'  ^ 

Covell  V.  Loud^  in  1883  restated  the  proposition  in  these  words: 
"The  contract  was  conditional  to  deliver  the  shares  upon  the  pay- 
ment of  the  money."  Li  this  case  also  the  expression  of  opinion 
as  to  the  nature  of  the  contract  was  wholly  imnecessaiy  to  the 
decision. 

Li  1897,  in  the  case  of  Weston  v.  Jordan^  the  court  declined  to 
reconsider  the  view  supposed  to  be  held  in  Massachusetts  in  conse^ 


1*  Chase  9.  Boston,  x8o  Mass.  458,  62  N.  E.  397  (1902). 

«•  Wood  ».  Hayes,  15  Gray  (Mass.)  375  (i860). 

n  /»  r«  Swift,  los  Fed.  493  (1900).  ■  1$  Gmy  (Mass.)  375  (iMo), 

«  /«  re  Swift,  105  Fed.  493  (1900).  •«  1$  Gray  (Mass.)  375  (i860). 

*•  Skiff  9.  Stoddard,  63  Conn.  198,  2x4,  26  Atl.  874  (1893). 

*•  13s  Mass.  41, 44  (1883).  >«*  x68  Mass.  401, 47  N.  E.  133  (1897). 
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quence  of  the  two  previous  decisions  because  the  facts  of  the  case 
did  ''not  call  for  such  reconsideration  of  the  general  doctrine. "  The 
opinion  was  expressed,  however,  that  the  relation  between  customer 
and  broker  is  not  that  of  pledgor  and  pledgee^  which^  of  course, 
implied  that  the  title  to  the  stocks  remains  in  the  broker  imtil  the 
time  comes  for  delivery,  and  that  the  broker  and  customer  are  vendor 
and  vendee  merely,  not  agent  and  principal.  If ,  as  a  matter  of  fact, 
the  relationship  of  vendor  and  vendee  was  the  true  one,  the  broker, 
as  the  court  remarks,  was  not  ''bound  always  to  have  on  hand 
enough  shares  to  meet  the  purchase,"  although  such  was  the  doc- 
trine in  New  York  and  elsewhere.  The  subsequent  recognition  of 
that  very  obligation  has  proved  to  be  the  turning  point  in  the  later 
development  of  the  law  in  Massachusetts.  As  long  as  the  court 
dung,  however,  to  the  idea  that  a  customer  who  bought  stock  from 
a  broker  for  f utiue  delivery  was  dealing  with  the  broker  as  a  vendor 
of  the  stock  so  that  the  purchaser  had  only  the  contractual  rights 
of  a  vendee,  whatever  the  form  of  the  contract,  it  necessarily  fol- 
lowed that  no  intervening  obligation  rested  on  the  broker  to  pur- 
chase the  stock  and  to  carry  it  for  the  customer's  benefit  imtil  the 
time  came  for  delivery.  Judge  Lowell  in  1900,  when  he  decided 
In  re  Swifi  in  the  United  States  District  Court,  drew  attention  to 
this  lack  of  legal  liability  on  the  part  of  the  broker  actually  to  buy 
and  carry  the  stock  in  the  interim  before  delivery,  although  he 
acknowledged  that  brokers  had  a  vague  impression  that  they  ought 
to  do  so. 

Judge  Lowell,  of  course,  was  attempting  to  follow  the  Massachu- 
setts conception  of  the  contract  which  controlled  the  case  before 
him,  but  confessed  himself  considerably  puzzled  about  the  real 
opinion  of  the  state  court  in  view  of  the  circumstance  that  such 
opinions  as  had  been  uttered  were  really  ohUer  dicta,  and  also  be- 
cause both  Covell  v.  Loud  and  Wesion  v.  Jordan  expressly  worked 
out  the  same  result  both  imder  the  theory  of  vendor  and  vendee 
and  the  theory  of  agent  and  principal.  He  finally  thought  that  the 
Massachusetts  view,  which  was  more  or  less  justified  by  the  practices 
of  brokers  at  that  time,  inclined  to  the  theory  of  vendor  and  vendee 
under  a  conditional  contract  of  sale.  That  is  why  it  was  necessary 
in  the  case  before  him  to  determine  when  the  broker  was  in  def aidt 
and  the  right  of  action  by  the  customer  accrued;  and  he  fijially 
held,  and  his  decision  was  afterwards  affirmed  by  the  Circuit  Court 
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of  Appeals,  that  the  broker  would  not  be  in  default  for  failure  to 
perform  his  conditional  contract  of  sale  imtil  tender  and  demand 
by  the  purchaser  or  imtil  the  equivalent  of  such  tender  and  demand; 
and,  invoking  the  doctrine  that  a  tender  is  unnecessary  when  it  is 
impossible  for  the  other  party  to  perform,  that  bankruptcy  prac- 
tically created  such  impossibility  so  that  an  actual  demand  was 
excused.  In  holding  that  a  demand  and  tender  were  necessary  he 
expressly  followed  the  case  of  Weston  v.  Jordan,  where  the  court 
had  stated  that  after  the  repeated  demands  and  refusals  shown  in 
that  case  the  purchaser  had  a  valid  groimd  of  action,  against  the 
broker  "  either  for  a  breach  of  contract  or  for  a  conversion;  it  matters 
not  which." 

The  idea  that  the  form  of  the  contract  between  broker  and  cus- 
tomer, which  of  course  is  plainly  that  of  agency  and  not  of  purchase 
and  sale,  readily  lent  itself  to  an  attractive  method  of  betting  on 
the  rise  and  fall  in  price  of  stocks,  strongly  colors  several  of  the 
Massachusetts  decisions.  Thus  in  Chase  v.  Boston,^  decided  in 
1902,  Chief  Justice  Hohnes  says  that  none  of  the  features  of  the 
contract  is  decisive  as  to  its  character  and  that  ^'a  transaction  in 
similar  form  might  be  a  simple  wager."  Of  course  if  the  contract 
is  a  wager,  stocks  bought  by  the  broker  or  which  happen  to  be  in 
his  possession  at  any  time  are  his  property,  not  even  subject  to 
valid  contractual  demands;  but,  at  the  time  of  the  decision,  there 
had  been  in  existence  since  1890  a  statute  intended  to  ciurb  in  some 
degree  the  practice  of  making  wagering  contracts  with  reference 
to  the  rise  and  fall  of  stocks  by  giving  the  so-called  customer  a  right 
of  action  to  recover  money  or  property  paid  to  or  deposited  with 
the  so-called  broker,  and  actions  had  already  been  brought  to  en- 
force the  remedy  provided.^*  "Bucketing"  had  not  at  that  time 
been  made  a  crime,  as  it  was  later  in  1907,'^  and  the  court  was  ex- 
cusably slow  to  see  that  the  remedy  of  the  statute  and  the  language 
in  which  that  remedy  was  couched  really  implied  an  obligation 
on  the  part  of  the  broker  to  caxry  out  in  good  faith  the  orders  of 
his  customers  for  the  purchase  of  stock  and  to  hold  or  carry  the 
stock  when  purchased;  in  other  words,  that  the  statute  implied  the 
true  relation  was  that  of  agency.    It  cannot  be  reiterated  too  often 

^  x8o  Mass.  458,  62  N.  £.  397  (1902). 

«  Lyons  v,  Coe,  177  Mass.  382, 59  N.  E.  59  (1901). 

w  SiAT.  1907,  c.  4x4. 


MARGIN  STOCKS  497 

that  when  the  obligation  of  the  broker  under  contracts  made  in  good 
faith  is  recognized  to  be  that  he  must  actually  purchase  and  hold  or 
carry  the  stock  imtil  the  time  comes  for  delivery,  the  whole  foimda- 
tion  falls  from  undei  the  supposed  doctrine  of  such  cases  as  In  re 
Swift,  Weston  v.  Jordan,  Covell  v.  Loud,  and  Wood  v.  Hayes. 

The  pressure  of  the  statute  was  felt  in  Chase  v.  Boston,  but  the 
court  explained  that  its  language  was  used  in  a  popular  sense  ''and 
that  the  broker  is  not  treated  there  as  a  party  to  a  contract  to  buy 
or  sell  but  as  one  employed  to  buy  or  sell."  Some  such  explanation 
was  necessary  to  make  the  opinion  verbally  consistent  with  Rice  v. 
Winskrw,  reported  in  the  same  volume.'^ 

The  point  at  issue,  however,  in  Chase  v.  Boston  was  simply  whether 
the  broker  who  is  carrying  stocks  for  margin  customers  holds  the 
legal  title  for  purposes  of  taxation;  and  the  court  said  that  he  does. 
In  view  of  the  later  cases,  Chase  v.  Boston  stands  only  for  the  prop- 
osition that  the  broker  in  margin  transactions  acquires  the  legal 
title  of  the  stock  purchased  by  him  on  the  orders  of  customers. 
Nothing  is  said  in  that  case  as  to  the  obligation  of  the  broker  actually 
to  purchase  the  stock  and  to  hold  it  in  his  possession  or  control 
until  delivery  is  demanded.  Of  coxurse,  the  decision  implies  that  the 
court  recognized  no  such  obligation,  yet  in  Rice  v.  Winslow,  which 
was  an  action  by  a  customer  to  recover  from  a  broker  under  the 
wagering  statute  of  1890,  Justice  Loiing  foimd  himself  boimd  to 
say  that  in  making  the  initial  purchase  of  stock  to  be  carried  on  a 
margin  the  broker's  ''relation  to  the  customer  in  buying  the  stock 
is  that  of  an  agent,"  because  otherwise  he  would  not  come  within 
the  language  of  the  statute  which  provides  for  recovery  when  one 
"employs  another  to  buy  or  sell  for  his  accoimt." 

Rice  V.  Winslow  marks  important  progress  in  the  Massachusetts 
law.  (i)  In  the  ordinary  margin  transaction  the  customer  is  held 
not  to  purchase  of  the  broker.  The  case  did  not  come  "withiii 
the  first  clause  [of  the  statute  of  1890]  because  it  is  a  case  where 
the  plaintiff  did  not  buy  of  the  defendant,  but  where  he  employed 
the  defendant  to  buy."  (2)  It  is  distinctly  recognized  that  the 
initial  relationship  in  margin  transactions  is  that  of  agency. 

These  two  propositions  are  an  absolute  departure  from  the  doc- 
trine of  Wood  V.  Hayes,  which  is  that  there  is  no  agency  and  that 

*^  180  Mass.  500, 63  N.  E.  Z057  (1902). 
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the  relationship  is  that  of  buyer  and  seller.  The  oourt  does  not 
undertake  in  Rice  v.  Winslaw  to  pass  upon  the  obligations  of  the 
broker  after  the  initial  purchase  to  hold  or  carry  the  stock.  The 
only  suggestion  made  in  regard  to  that  subject  is  that  the  broker, 
having  the  right  in  some  respects  to  treat  the  shares  so  bought  as 
his  own  and  to  mingle  them  with  other  stocks,  is  authorized,  like 
a  factor  in  the  case  of  money  received  from  the  sale  of  goods  for 
several  principals^  to  substitute  his  credit  for  the  stock  itself;  so 
that  the  case  is  cited  for  the  proposition  that  the  initial  purchase 
is  made  by  the  broker  as  agent  of  his  customer  but  that,  owing  to 
''the  necessities  of  the  business  of  the  agent,"  he  becomes  a  debtor 
to  the  customer  for  the  stocks. 

The  way  in  which  a  broker  conducts  his  business  prevents  him 
from  keeping  the  margin  stocks  acquired  for  each  customer  apart 
from  other  stocks  of  the  same  kind,  and  requires  the  use  of  the 
margin  stocks  en  bloc  or  otherwise  at  the  discretion  of  the  broker 
as  pledges  for  his  own  loans.  These  are  the  ''necessities  of  the 
business"  which  the  learned  justice  undoubtedly  had  in  mind. 
But  neither  the  right  to  mingle  the  stocks  nor  the  right  to  pledge 
them  is  incompatible  with  the  retention  of  property  therein  by  the 
customers. 

In  jurisdictions  outside  Massachusetts  a  margin  customer  has 
a  legal  property  like  that  of  a  depositor  in  a  grain  elevator  who 
"may  have  a  property  in  grain  in  a  certain  elevator  although  the 
keeper  is  at  liberty  to  mix  his  own  or  other  grain  with  the  deposit 
and  empty  and  refill  the  receptacle  twenty  times  before  making 
good  his  receipt  to  the  depositor  concerned " ;®  and  in  such  jur- 
isdictions the  margin  customers  are,  therefore,  legal  tenants  in 
common  of  the  margin  stocks  of  each  particular  kind.  In  Massa- 
chusetts the  situation  now  appears  to  be  the  same  ezcqpt  that  the 
interest  of  the  customers  is  equitable  instead  of  legal,  because  the 
legal  title  is  in  the  broker.  So  that  in  all  jurisdictions  the  stocks 
in  the  hands  of  the  broker  may  be  absolutely  fungible  and  at  the 
same  time  belong,  either  in  law  or  in  equity,  to  the  margin  cus- 
tomers. And  it  is  equally  true  that  the  broker's  right  to  pledge 
the  margm  stocks  furnishes  no  cause  for  the  conversion  of  the  re- 
lation between  broker  and  customs  into  that  of  debtor  and  creditor. 

M  Holmes,  J.,  in  Sexton  v.  Kessler,  235  U.  S.  90, 98  (xQza). 
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In  Chase  y .  Boston^  (a  siiit  between  the  same  parties  as  in  the  earlier 
case  of  the  same  name),  the  right  to  pledge  stocks  kept  in  sepa- 
rate envelopes  as  the  property  of  each  customer  was  held  not  to 
affect  the  customer's  title.**  In  view  of  these  considerations,  there- 
fore, none  of  the  "necessities  of  the  business"  of  the  broker  has 
the  effect  suggested  by  Justice  Loring. 

In  1902,  then,  it  had  been  settled  that  the  broker  at  the  start 
is  an  agent.  It  had  been  suggested  that  after  the  initial  purchase 
of  the  stock  he  substituted  his  credit  for  the  stock  and  the  relation- 
ship thereafter  was  that  of  debtor  and  creditor.  It  had  also  been 
declared,  perhaps  decided,  that  the  broker  is  the  holder  of  the 
legal  title,  and  therefore  is  not  a  pledgee.  And  the  question  of  the 
broker's  obligations  with  respect  to  carrying  stock  and  having 
sufficient  on  hand  to  meet  all  demands  had  been  left  open  with 
no  intimations  except  those  made  by  Justice  Allen  in  Weston  v. 
Jordan  and  by  Judge  Lowell  in  the  case  of  In  re  Swift. 

We  now  pass  to  the  later  Massachusetts  cases.  Justice  Rugg  in 
Fiske  v.  DouceUe^^  in  1910,  speaking  of  the  title  to  stocks  car- 
ried on  margin  and  the  question  whether  the  broker  is  a  pledgee 
according  to  the  New  York  law,  puts  the  case  no  more  strongly 
than  this:  "In  this  regard  the  law  of  New  York  probably  differs 
from  our  own";  but  in  Eall  v.  Paine,^  decided  in  1916,  the  same 
judge,  then  chief  justice,  said;  "...  the  rule  in  this  Common- 
wealth is  that,  in  the  ordinary  relation  between  customer  and 
broker  where  the  latter  carries  stocks  on  margin,  the  legal  title 
is  in  the  broker.  Chase  v.  Boston,  180  Mass.  458,  differing  in  this 
respect  from  that  of  some  other  jiuisdictions,  Gorman  v.  LitHefiddy 
229  U.  S.  19."  In  the  later  case  of  Crehan  v.  Megargd,^''  decided 
in  1920,  Justice  De  Courcy  says: 

"In  accordance  with  the  long  established  rule  of  law  in  thb  Com- 
monwealth, the  legal  title  to  the  stocks  carried  on  margin  was  in  the 
brokers,  as  between  them  and  their  customer;  and  this  is  true  alike  of 
the  stocks  bought  on  margin  by  the  defendants,  and  those  deposited 
with  them  imder  the  circumstances  here  disclosed  ..." 


■»  193  Mass.  522,  79  N.  E.  736  (19P7). 

•*  See  also  Jones,  Collateral  Securities,  3  ed.,  §  153. 

•»  206  Mass.  27s,  28X,  92  N.  E.  455  (1910). 

**  234  Mass.  62,  72, 112  N.  K  153  (1916). 

w  235  Masa,  S70*  a«2. 126  N.  E.  477  (1920). 
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It  appears  to  be  settled  in  Massachusetts,  therefore,  that  the  l^al 
title  to  stock  deposited  or  carried  is  in  the  broker  and  not  in  the 
customer.  This  proposition  carries  with  it  the  further  proposition 
that  in  Massachusetts  the  customer  and  broker  do  not  and  cannot 
stand  in  the  relation  of  pledgor  and  pledgee.  In  this  respect,  as 
Chief  Justice  Rugg  says,  the  Massachusetts  law  differs  from  that 
in  other  jurisdictions,  and  it  may  be  added  that  it  wisely  differs, 
because  to  hold  that  the  broker  has  the  full  legal  title  to  all  stocks 
which  he  purchases  on  margin  for  his  various  customers  conforms 
better  with  the  facts  and  permits  a  clearer  conception  of  his  true 
relationship  to  his  customers  than  the  somewhat  strained  concep- 
tion entertained  in  other  jiuisdictions  that  each  customer  has  some 
legal  right  of  property  which  follows  the  stocks  in  the  broker's  hands 
through  all  the  transactions  short  of  actual  sale. 

But  to  say  that  the  legal  title  to  all  stocks  carried  on  margin  is 
in  the  broker  is  far  from  saying  that  the  customer  has  no  rights  in 
the  nature  of  property  in  the  stocks.  Furber  v.  Dane  ^  furnishes, 
perhaps  imintentionally,  a  powerful  argument  in  support  of  a  prop- 
erty right  of  some  kind.  One  of  the  plaintiffs  was  allowed  in  equity 
to  recover  stock  he  had  deposited  as  margin.  It  was  conceded  that 
brokers  treat  stock  so  deposited  exactly  like  stock  purchased  and 
carried  on  margin.  This  means  that  brokers  have  and  exercise  the 
same  rights  to  mingle  and  to  pledge  stocks  deposited  as  margin 
that  they  have  and  exercise  in  the  case  of  stocks  purchased  and 
carried  on  margin.  If  these  rights  are  inconsistent  with  the  exist- 
ence of  any  property  rights  of  the  customer  in  the  one  case  they 
must  be  in  the  other.  In  both,  the  customer's  proprietary  in- 
terest is  extinguished,  if  at  all,  at  the  moment  the  stocks  pass  into 
the  broker's  possession  with  full  power  to  mingle  and  to  pledge 
them;  and  once  extinguished,  it  is  forever  gone  imless  newly  cre- 
ated by  act  of  the  parties.  The  fact  that  the  identical  certificates 
deposited  as  margin  may  turn  up  somewhere  is  of  no  consequence 
in  the  determination  of  the  customer's  present  interest.  If  several 
persons  contributed  money  to  a  trust  f imd  which  was  to  be  held 
and  subsequently  divided  among  them,  the  final  division  would 
not  be  affected  by  the  presence  of  marked  bills  paid  in  by  one  of 
them.    If,  therefore,  Furber  v.  Dane  establishes  that  a  property 


**  S03  Mass.  Z08, 89  N.  £.  337  (1909). 
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tight  which  may  be  enforced  in  equity  by  the  customer  persists  in 
the  case  of  stocks  deposited  as  maigun,  in  spite  of  the  broker's 
authority  to  mingle  and  to  pledge  them,  then  the  same  principle 
applies  to  stocks  purchased  and  carried  on  margin.  The  concep- 
tion of  an  undivided  equitable  right  of  property  is  identical  to  both. 

The  law  in  Massachusetts,  therefore,  comes  down  to  this:  that 
the  broker  must  be  a  trustee  of  the  stocks  which  he  is  carrying 
for  his  margin  customers  and  that  each  of  his  customers  has  an 
equitable  interest  or  title  in  his  undivided  proportionate  part  of  all 
the  stock  of  any  particular  kind  in  the  possession  or  control  of  the 
broker.  The  Massachusetts  court  has  stopped  short  of  saying  in  so 
many  words  that  each  customer  has  such  an  equitable  property  or 
interest;  but  it  has  in  recent  years  defined  with  great  particularity 
the  duties  and  obligations  of  the  broker  with  reference  to  the  stock, 
and  these  duties  and  obligations  so  defined  are  precisely  those 
which  would  be  required  of  the  broker  as  trustee.  The  definition  of 
his  duties  and  obligations  fixes  his  character;  it  comes  to  the  same 
thing  if  you  first  define  the  rights  and  obligations  of  a  person  with 
reference  to  a  particular  matter  and  then  find  that  you  have  de- 
scribed a  trustee;  or  first  describe  him  as  a  trustee  and  then  say  that 
because  he  is  a  trustee  he  has  precisely  these  same  rights  and  obliga- 
tions. The  character  of  legal  relationships  is  determined  by  the 
rights  and  obligations  incident  to  them;  and  when  we  find  a  man 
subject  to  all  the  rights  and  obligations  of  a  trustee  we  may  as  well 
call  him  so.  What,  then,  are  the  rights  and  obligations  now  recog- 
mzed  as  resting  on  a  broker  who  has  purchased  and  is  carrying 
stock  on  a  margin? 

It  is  of  interest  that  the  formula  expressing  the  obligation  of  a 
broker  to  keep  intact  the  body  of  stocks  required  to  meet  the  de- 
mands of  margin  customers  was  developed  in  cases  arising  tmder 
statutes  passed  in  1890  and  1901  '*  providing  a  remedy  against 
brokers  for  losses  suffered  under  ws^ering  contracts.  By  the  later 
statute  brokers  were  allowed  to  show  in  defense  that  they  actually 
purchased  or  sold  the  stock  as  ordered  and  in  1910  it  was  held,  in 
Fiske  V.  DouceUe,^  that  the  defense  permissible  imder  the  statute 
was  not  made  out  on  the  evidence  submitted  ^'imless  by  reason  of 

**  SxAT.  zSgo,  c.  437;  Stat,  zgoz,  c.  459. 
*  206  Mass.  275,  2$4, 93  N.  £.  455  (zQZo). 
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the  purchase  on  the  stock  exchange  the  broker  or  his  agent  has 
within  his  immediate  control  certificates  of  stock  at  all  times  ready 
to  deliver  to  the  plaintiff  upon  demand,  or  in  the  case  of  sales,  like 
certificates  for  delivery  to  a  purchaser."  This  the  learned  justice 
said  was  the  implied  doctrine  of  the  previous  case  of  Rice  v.  Wins- 
low.^  **The  dispute  there  arose  between  the  purchaser  and  the 
stockbroker,  and  it  was  assumed  as  the  basis  of  the  opinion  that 
the  broker  had  in  his  manual  possession  or  immediate  and  instant 
control  certificates  of  stock  to  meet  upon  demand  every  share  pur- 
chased or  sold  for  the  account  of  his  customer." 

Justice  Sheldon,  in  Greene  v.  Carey ^  an  action  brought  <m  the 
same  groimd  that  recovery  was  sought  in  Fiske  v.  DouceUe,  said: 

'^The  broker,  to  put  himself  right  in  such  a  case  as  the  one  now  before 
us,  m\ist  show  that  he  has  tinder  his  control,  free  from  the  just  demands 
of  other  customers  and  available  for  ddiveiy  to  the  customer  ^oae 
case  is  in  question,  the  stocks  of  which  that  custosnar  upcm  payment 
will  be  entitled  to  demand  delivery." 

Obviously  compliance  with  the  rule  as  stated  by  Justices  Sheldon 
and  Rugg  requires  the  broker  not  only  to  purchase  but  to  keep 
a  body  of  stock  of  each  particular  kind  in  his  possession  or  control 
to  meet  the  demands  of  all  the  customers. 

Admittedly  the  broker  has  the  legal  titie,  but  he  is  subject  to  the 
obligation  above  stated.  In  other  words,  all  the  stocks  of  any  par- 
ticular kind  in  his  possession  or  control  are  a  trust  property  or  res 
held  for  the  benefit  of  the  customers  interested  in  that  particular 
kind.  The  broker,  according  to  the  rule  laid  down,  has  no  right  to 
deplete  the  trust  property.  True,  he  has  a  power  of  substitution, 
but  he  must  keep  the  property  intact  as  far  as  the  number  of  shares 
is  concerned.  And  each  customer  interested  is  on  the  same  foot- 
ing as  each  other  customer.  Each  is  entitied  to  the  immediate 
delivery  of  his  share  of  the  trust  property  when  he  complies  with 
the  conditions  which,  of  course,  are  that  he  shall  pay  the  amount  of 
the  advances  and  charges  of  the  trustee.  The  only  known  term 
that  will  describe  the  relation  of  the  broker  to  the  customers  in 
these  circumstances  is  that  of  trustee.  It  is  true  that  he  started 
out  as  an  agent  to  acquire  the  property  which  is  the  subject  matter 

«  i8o  M«flt.  500, 6»  N.  £.  X057  (xgoa). 
«  3x0  Bian.  556, 54S,  97  N.  £.  70  (xpxs). 
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of  the  trust;  but  after  he  has  acquired  it  he  must  become  a  trustee 
of  it,  if  he  is  subject  to  the  obKgations  which  the  law,  in  the  opinion 
of  the  court,  has  laid  upon  him.  There  is  nothing  peculiar  to  this 
situation  distinguishing  it  from  any  other  where  an  agent  has 
acquired  the  legal  title  to  property  in  behalf  of  his  principal.  He 
is  necessarily  trustee  of  the  property,  and  his  principal  is  the  equit- 
able owner. 

If  the  broker  is  trustee  for  each  group  of  customers  for  whom  he 
IS  carrying  a  particular  stock  on  margin,  he  is  naturally  required  to 
exercise  the  care  and  fideKty  of  a  trustee  in  respect  to  the  trust 
property,  taking  into  account  the  purposes  for  which  it  is  held  and 
the  powers  which  the  customers  have  conferred  upon  him.  There 
are  no  particular  degrees  of  fidelity  and  good  faith  in  such  a  case 
as  this.  The  fidelity  and  good  faith  required  of  the  broker  as  an 
agent  differ  in  no  wise  from  those  required  of  hiTn  as  a  trustee. 
We  should  expect  the  court  to  impose  upon  the  broker  in  such  cir- 
cumstances all  the  obligations  which  are  appropriate  to  his  fidu- 
ciary position.  Accordingly  he  is  boimd  to  deal  with  the  trust 
property  without  self-interest.  In  Rice  v.  Winslaw,^  Justice  Lor- 
ing  says  that  ''in  the  purchase  of  the  stock  he  owes  to  his  customer 
the  same  duty,  that  he  owes  to  him,  where  he  is  employed  to  buy 
stocks,  which  are  to  be  taken  and  paid  for  by  the  customer  in  place 
of  being  taken  and  paid  for  by  the  broker  for  the  customer."  This 
language  is  quoted  with  approval  by  Chief  Justice  Rugg  in  Hall 
V.  Paine  *^  and  he  adds,  "  For  breach  of  that  duty  by  the  broker  a 
cause  of  action  arises  and,  so  far  as  the  measure  of  damages  goes, 
it  is  not  of  consequence  whether  the  action  is  in  tort  for  conversion 
or  for  breach  of  contract.  Richardson  v.  Shaw^  209  U.  S.  365,  382. 
Moreover,  in  this  respect  it  matters  not  whether  the  stock  were 
bought  on  margin  or  deposited  with  the  broker.  Furber  v.  Dane, 
203  Mass.  108,  115."  When  the  broker  is  ordered  to  sell  stocks 
that  are  carried  on  margin  the  learned  Chief  Justice  says  that 

''while  he  may  transfer  a  good  title  to  a  third  person,  [he]  cannot  pur- 
chase for  himsdf ,  at  least  not  without  the  full  knowledge  and  assent 
of  his  principal.  A  broker's  obligation  to  his  principal  requires  him  to 
secure  the  highest  price  obtainable,  while  his  self-interest  prompts  him 

*  zSo  Mass.  500,  502,  62  N.  E.  1057  (t^oa). 
**  224  Mass.  62,  72,  73,  1X2  N.  E.  153  (1916). 
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to  buy  at  the  lowest  practicable  price.  The  law  does  not  trust  human  na- 
ture to  be  exposed  to  the  temptations  likely  to  arise  out  of  such  antagonis- 
tic duty  and  influence.  .  •  .  The  converse  of  the  rule  is  equally  binding, 
that  an  agent  to  buy  cannot  sell  his  own  goods  to  his  principal  without 
the  latter's  knowledge  and  assent.  .  •  •  This  rule  is  so  deeply  grounded 
in  fundamental  reason  that  no  custom  or  private  rule  can  override  it" 

The  foregoing  language  is  equally  applicable  to  agent  or  trustee. 
It  matters  not  by  what  nanle  he  may  be  called,  the  fiduciary  char- 
acter of  either  requires  the  exercise  of  precisely  the  same  fidelity  to 
the  interests  of  the  beneficiary  or  principal.  The  only  difference, 
which  has  nothing  to  do  with  the  character  of  the  obligation^  is 
that  in  the  particular  case  of  a  broker  as  agent  dealing  with  margin 
stocks  he  is  the  holder  of  the  legal  title  and  is,  therefore,  strictly 
speaking,  a  trustee  with  respect  to  the  stocks.  Decisions  by  the 
Massachusetts  court  such  as  those  above  quoted  remove  entirely 
from  the  field  of  discussion  the  question  whether  or  not  a  broker 
purchasing  or  selling  or  carrying  stocks  on  a  margin  is  acting  in  a 
fiduciary  capacity. 

The  Massachusetts  court  has  also  discussed  the  subject  matter 
of  the  trust  held  by  the  broker  for  each  group  of  his  margin  cus- 
tomers interested  in  a  particular  stock.  Chief  Justice  Rugg  in 
Adams  v.  Dick^^  speaking  of  the  defense  set  up  by  the  broker  in 
an  action  under  the  statute  to  recover  money  paid  as  margins, 
said: 

''The  judge  found  that  the  defendants  had  only  five  sources  from 
which  to  comply  with  possible  demands  upon  them  for  the  delivery  of 
stocks  sold  on  the  plaintiff's  orders  or  for  delivery  to  the  plaintiff  of 
stocks  bought  on  his  orders,  viz.:  stocks  actually  in  the  hands  of  the 
defendants,  stocks  pledged  by  the  defendants  as  collateral  for  loans 
made  to  them  from  banks,  stocks  pledged  by  the  defendants  to  other 
brokers,  stocks  lent  by  the  defendants  to  other  brokers,  and  the  obliga- 
tions of  persons  who  had  sold  stock  short  through  the  defendants  without 
furnishing  them  with  the  certificates;  and  that,  unless  all  these  sources 
complied  with  the  law,  the  defendants  were  not  ready  to  respond  to  such 
demands.  Manifestly  stock  in  actual  possession  was  available  to  the 
defendants.  The  plaintiff  concedes  that  stocks  pledged  to  the  banks 
also  were  available.  See  Chase  v.  Boston,  i8o  Mass.  458.  \^thout 
discussing  whether  stocks  pledged  or  lent  to  other  brokers  were  available 

«  226  Mass.  46,  53,  54,  IIS  N.  E.  227  (191 7). 


MARGIN  STOCKS  505 

to  the  defendants,  it  is  plain  that  the  obligations  of  persons  who  had 
sold  stock  short,  to  deliver  certificates  of  such  stock  on  demand,  utterly 
fails  to  constitute  stock  in  possession.  As  shown  by  the  transactions 
with  the  plaintiff,  short  sales  at  most  result  in  contracts  which  neither 
party  expects  to  carry  out  by  actual  delivery.  But  even  if  there  is  a 
purpose  to  cany  them  out  by  an  actual  delivery  of  the  certificates  of 
stock,  a  contract  for  the  delivery  of  stock  is  not  equivalent,  in  any  just 
sense,  to  possession  of  stock.  The  defendant  failed  to  show  actual 
purchases  and  sales  as  defined  in  Fiske  v.  DouceUe,  206  Mass.  275." 

Evidently  at  the  outset  the  court  did  not  perceive  that  the 
wagering  statute  of  1890  inferentially  defined  or  affected  the 
relation  between  brokers  and  their  customers,  but  felt  that  it 
imposed  an  arbitrary  didy  to  execute  the  customer's  orders.^ 
The  later  language  of  Chief  Justice  Rugg  in  Hall  v.  Paine,^''  how- 
ever, quoting  Rice  v.  WinsloWy^^  when  he  speaks  of  the  "duty" 
owed  the  customer  instead  of  making  use  of  the  word  obligalian 
has  no  special  significance.  The  broker  purports  to  be  and  to  act 
as  an  agent,  and  it  makes  no  difference  how  his  obligations  are  de- 
fiined  or  what  remedies  are  provided  for  breaches  of  them.  If  the 
broker  is  in  duty  bound,  whether  because  of  statute  or  of  decisions 
or  of  both,  to  do  those  things  which  an  agent  should  do  under  his 
contract,  his  relationship  to  the  other  party  is  thereby  fixed.  A 
statute  requirement  that  a  broker  should  deposit  funds  collected 
for  customers  in  a  separate  account  in  a  bank  standing  in  his  name 
as  trustee,  when  complied  with,  fixes  the  relation  between  the 
broker  and  the  beneficiaries  of  the  fimds  deposited.  The  customer 
would  be  held  to  have  rights  in  the  funds  deposited  in  such  manner 
from  the  moment  the  deposit  was  made. 

While  it  is  true  that  the  recognition  of  the  obligation  of  brokers 
to  keep  intact  the  body  of  margin  stocks  developed  from  state- 
ments of  the  kind  of  evidence  that  would  sustain  the  defense  of 
actual  purchases  or  sales  provided  by  the  statute  of  1901  ^^  in 
actions  brought  under  the  statute  of  1890  *®  to  recover  money  or 

^  See  the  concluding  statements  in  Chase  v,  Boston,  z8o  Mass.  458,  460,  461, 
62  N.  £.  397  (1902). 

^  224  Mass.  62,  72,  73,  Z12  N.  E.  153  (19x6). 
^  180  Mass.  500,  502,  62  N.  £.  1057  (1902). 
*  Stat.  1901,  c.  459. 
■•  Stat.  1890,  c.  437. 
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securities  paid  or  deposited  by  customers  in  bucketing  transao* 
tions,^  the  Massachusetts  coiui:  in  the  recent  case  of  Crehan  v. 
Megargel  ^  did  not  hesitate  in  transactions  not  bucketing  in  char- 
acter to  hold  the  brokers  liable  for  a  breach  of  contract  unless  they 
proved  ''that  they  had  in  their  possession  or  control  at  all  times, 
available  for  delivery  to  the  plaintiff,  the  stocks  which  they  pur- 
ported to  be  carrying  for  him."  This  decision  is,  of  course,  directly 
contrary  to  the  dictum  in  Weston  v.  Jordan^  that  a  broker  was  not 
^'boxmd  always  to  have  on  hand  enough  shares  to  meet  the  pur- 
chase," although  such  was  the  doctrine  in  New  York  and  else- 
where, and  on  that  subject  the  decision  ranges  Massachusetts 
squarely  with  other  jurisdictions. 

The  real  ''Massachusetts  doctrine,"  therefore,  so  far  as  there 
is  a  doctrine  peculiar  to  that  state,  seems  clearly  to  be  that  the 
broker  takes  the  legal  title  of  stock  deposited  or  purchased  and 
holds  it  as  trustee  for  his  margin  customers  under  all  the  obliga- ' 
tions  growing  out  of  that  relation. 

Margin  Stocks  in  Baneruptcy 

At  least  one  thing  is  clear  about  margin  stocks  in  the  bankruptcy 
of  the  broker.  If  the  stocks  belong  to  the  customer,  whether  in 
law  or  in  equity,  it  matters  not  which,  the  general  creditors  have  no 
claim  upon  them.  In  bankruptcies  outside  Massachusetts  they 
have  been  kept  apart  from  the  general  assets  in  a  multitude  of 
cases  which  are  beyond  the  scope  of  this  article  to  examine.^  But 
the  federal  courts  in  bankruptcy  cases  controlled  by  Massachusetts 
law  have  hitherto  acted  in  conformity  with  the  supposed  doctrine 
of  that  state,  holding  margin  customers  to  be  creditors  merely  who 

■^  Bandl  v.  Paine,  236  Mass.  157,  128  N.  £.  17  (1920);  Adams  v.  Hayden,  256 
Mass.  4S4,  128  N.  E.  798  (1920);  Zembler  v.  Fitzgerald,  234  Mass.  236,  125  N.  E. 
299  (1919);  Houghton  V.  Keveney,  230  Mass.  49,  119  N.  E.  447  (1918);  Chandlei  ». 
Prince,  214  Mass.  180,  100  N.  E.  1029  (1913);  s.  c,  217  Mass.  451, 105  N.  E.  X076 
(1914);  s.  C,  221  Mass.  495»  lOQ  N.  E.  374  l^9^S)* 

■  23s  Mass.  279, 126  N.  E.  477  (1920). 

»  168  Mass.  401, 47  N.  E.  133  (1897). 

^  In  re  Solomon  &  Co.,  268  Fed.  108  (1920);  In  re  WxIscmi,  252  Fed.  631  (19x7); 
In  re  James  Cazothers  &  Co.,  182  Fed.  501  (19x0);  s.  c,  192  Fed.  693  (19x1);  In  re 
A.  O.  Blown  &  Co.,  171  Fed.  254  (1909);  s.  c,  183  Fed.  861  (19x0);  In  re  T.  A. 
Mclntyre  &  Co.,  i8x  Fed.  955  (1910);  M.  S.  Hagar,  "The  Bankruptcy  Law  as  Ap" 
plied  to  Stockbiokerage  Transactions,"  30  Yale  L.  J.  488. 
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may  prove  their  daims  for  a  breach  of  the  contract  to  deliver 
stocks  upon  demand.^  The  time  seems  to  have  come  to  declare 
that  this  doctrine,  if  it  ever  existed,  is  obsolete. 

Margin  customers  may,  of  course,  elect  to  prove  their  claims 
as  creditors,  treating  the  bankruptcy  as  a  br^uii  of  contract  to 
deliver  stocks;  ^  but  such  an  election  should  not  work  to  the  ad- 
vantage of  the  general  creditors  at  the  expense  of  the  other  margin 
customers  who  do  not  so  elect.  It  is  one  of  the  purposes  of  this 
article  to  draw  attention  to  certain  important  consequences  of  the 
community  of  interest  of  margin  customers  derived  from  their 
employment  of  a  common  agent  which  have  not  received  the  study 
they  deserve.  The  familiar  and  well-settled  principles  of  law  in- 
volved are  those  governing  the  mutual  relations  of  parties  in  such 
a  situation,  and  bankruptcy  simply  furnishes  occasion  for  their 
implication.  Bankruptcy  by  itself  alters  the  nature  of  neither  con- 
tract nor  property. 

The  origin  and  reason  of  maipn  transactions  may  be  found  in 
the  apparent  need  of  some  method  of  buying  stocks  largely  on 
credit.  Stockbrokers  have  undertaken  to  perform  that  service, 
supplying  a  part,  often  a  large  percentage,  of  the  necessary  funds 
and  protecting  themselves  from  loss  by  the  retention  of  the  secur- 
ities purchased  and  requiring  a  certain  proportionate  payment  or 
the  deposit  of  other  securities  by  their  customers.  The  business 
is  necessarily  done  on  a  considerable  scale  and  the  success  of  the 
broker  depends  upon  the  extent  of  his  clientage.  The  larger  the  cli- 
entage the  more  money  must  be  advanced  by  the  broker  for  the 
purchase  of  stocks,  but  being  a  broker  and  not  a  banker  he 
soon  finds  that  the  capital  necessary  far  outruns  his  resources 
without  loans  from  financial  institutions.^^  Of  course  it  is  nat- 
ural that  the  securities  purchased  for  customers  and  those  de- 
posited by  them  should  be  used  as  pleci^es  for  the  money  he 
borrows  in  the  business;  and  it  is  obvious  that,  having  a  large 
nmnber  of  customers,  many  of  whom  are  ordering  him  to  pur- 
chase stocks  of  the  same  kind,  it  is  impracticable  for  him  to 
undertake,  either  in  the  original  purchase  or  in  the  subsequent 

**  In  re  Swift,  105  Fed.  493  (1900);  s.  c,  112  Fed.  3x5  (zgoi);  In  re  Gay  &  Stuigia^ 
251  Fed.  420  (19x8). 

••  In  re  Swift,  X05  Fed.  493  U9^c>)i  S-  c,  xi2  Fed.  3x5  (2901). 
*v  Skiff  V,  Stoddard,  63  Conn.  198,  230,  26  Atl.  874  (X893}. 
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hypothecation  of  the  stock,  to  keep  any  particular  certificates  or 
securities  of  any  kind  apart  from  the  general  mass  as  the  property 
of  particular  customers. 

Now  this  situation  is  well  tmderstood  and,  even  without  the 
express  stipulations  generally  insisted  on  by  the  broker,  customers 
may  well  be  deemed  to  authorize  purchases  and  pledges  to  be 
made  in  the  manner  indicated.^®  This  brings  us  to  the  important 
and  significant  fact,  frequently  overlooked,  that  the  whole  body 
of  margin  customers,  employing  the  broker  as  their  common  agent 
under  identical  contracts,  necessarily  constitutes  a  class  or  group 
in  which  the  rights  of  the  individual  members  are  dependent  to  a 
laige  extent  upon  the  rights  of  all  other  members  and,  at  any  rate, 
ought  not  to  be  enforced  by  any  one  of  them  without  due  regard 
to  the  rights  of  the  others. 

The  property,  therefore,  held  by  the  broker  for  the  class  of  per- 
sons comprising  all  his  margin  customer?  consists  in  the  first  place 
of  all  the  securities  bought  for  the  members  of  that  class.  To  this 
body  of  securities  should  be  added,  whenever  custom  or  contract 
requires,  the  securities  deposited  by  the  margin  customers.  For 
instance,  in  Boston  it  is  the  custom  of  brokers  to  treat  stocks  de- 
posited as  margin  in  precisely  the  same  way  as  stocks  bought  and 
carried  on  margin.** 

A  most  important  consequence  follows.  Since  the  broker  has 
been  given,  either  by  custom  or  by  express  contract,  the  right  to 
hypothecate,  at  his  discretion,  any  or  all  of  the  securities  so  held 
by  him  for  the  purpose  of  providing  himself  with  the  necessary 
funds  to  cany  on  the  business  in  behalf  of  all  his  margin  customers, 
a  loan  procured  by  him  for  which  he  has  pledged  any  of  these  securi- 
ties is  a  charge  upon  the  whole  body  of  securities,  and  in  case  of 
loss  occasioned  by  an  excessive  pledging  by  the  broker,  that  loss, 
on  the  familiar  principle  of  contribution  or  general  average,  must 
be  borne  pro  rata  by  all  the  customers  in  proportion  to  the  value 


**  Skiff  V.  Stoddard,  63  Conzu  198,  3x9,  26  AtL  874  (1893);  z  Dos  Passos,  Stock* 
BSOKESS,  2  ed.,  254;  19  Hakv.  L.  Rjcv.  529,  n.  See  also  Nouzse  «.  Piime,  4  Jdii& 
Ch.  (N.  Y.)  490  (1820);  Lawxenoe  v.  Maxwell,  53  N.  Y.  19  (1873);  Oregon  Oi.  n 
ICilmers,  so  Fed.  717  (1884). 

**  HaH  V.  Paine,  224  Mass.  62,  73,  zz2  N.  £.  153  (19x6);  Cxdian  9.  Megaigil 
835  Mass.  879,  ^^f  z^  N.  £.  477  (1920);  Fuzber  9.  Dane,  303  Mass.  zo8»  zzs,  80 
N«  £.  837  (<909X 
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of  their  respective  holdings.^  The  mind  should  be  permitted  to 
dwell  upon  this  proposition  because  it  is  f  oimded  upon  those  equit- 
able principles  always  sought  to  be  applied  where  there  is  a  com- 
munity of  interest,  and  prevents  unjust  results  which  are  sure  to 
follow  in  greater  or  less  degree  an  attempt  to  work  out  the  rights 
of  individual  customers  in  total  or  partial  disregard  of  their  essen- 
tial community  of  interest  arising  from  the  fact  that  each  one  of 
them  has  volimtarily  become  a  member  of  the  class  of  persons  for 
whom  their  common  agent  is  doing  business  on  margin. 

There  are  but  two  causes  for  loss  to  margin  customers  occa- 
sioned by  the  acts  of  their  common  broker  that  need  be  considered. 
The  first  is  an  excessive  use  of  the  margin  seauities  by  the  broker 
for  the  purpose  of  procuring  loans  to  himself;  and  an  excessive  use 
may  be  defined  in  general  to  consist  in  loans  aggregating  more  than 
the  amount  owed  by  customers  for  the  purchase  of  securities.  The 
second  cause  of  loss  is  due  to  the  failure  of  the  broker  to  keep 
intact  the  body  of  seauities  held  for  the  margin  customers.  How 
loss  from  the  first  cause  should  be  distributed  has  just  been  stated. 
Loss  from  the  second  cause  must  be  distributed  according  to  the 
same  principle  applied  to  different  facts. 

Owing  to  the  fact  that  different  customers  are  interested  in  dif- 
ferent securities  it  cannot  be  said  that  securities  of  all  kinds  are 
so  mingled  in  the  hands  of  the  broker  that  the  failure  of  the  broker 
to  keep  intact  the  amoimt  of  securities  of  any  particular  kind 
should  affect  the  entire  body  of  margin  customers.  If,  for  instance, 
the  broker  should  have  in  his  possession  or  control  1000  shares  of 
United  States  Steel  stock  to  meet  the  demands  of  all  the  customers 
interested  in  that  particular  stock  and  in  fact  has  but  500  shares 
when  overtaken  by  bankruptcy  or  other  financial  catastrophe,  the 
loss  is  necessarily  limited  to  the  group  of  customers  entitled  to 
shares  of  that  kind,  and  they  must  bear  it  pro  rata.  In  other  words, 
while  the  entire  body  of  customers  have  a  common  interest  and 
have  given  identical  authority  with  respect  to  the  loans  procured 
by  the  broker  on  such  stocks  as  he  may  select  at  his  discretion, 
they  have  not  a  common  interest  in  the  particular  kiuds  of  stock 
held  by  the  broker.    Each  customer  exercises  his  own  judgment 

^  Skiff  V.  Stoddard,  63  Conn.  198,  ^z,  36  AtL  874  (1839);  InftT.K.  Mdntyie 
h  Co.,  z8x  Fed.  955  (z9zo). 
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successfully  or  unsuccessfully  with  legaxd  to  the  advantages  of 
the  particular  securities  in  which  he  authorizes  the  broker  to  deal 
for  him,  but  inasmuch  as  the  broker  is  at  liberty  to  hold  the  secur- 
ities of  any  particular  kind  in  such  form  as  he  pleases  with  no 
attempt  to  divide  them  between  the  customers  entitled  to  them, 
there  must  be  an  equitable  adjustment  of  the  loss  in  the  event  of 
a  shortage  in  the  amoimt  of  the  securities  so  held.  Therefore, 
applying  the  same  principle  of  contribution,  each  customer  en- 
titled to  a  particular  stock  must,  in  the  event  of  insufficiency  of 
stock  of  that  kind  to  meet  the  demands  of  all  the  customers  en- 
titled to  it,  contribute  to  or  bear  his  share  of  that  loss  in  common 
with  those  in  like  case.^  The  application  of  the  principle  stated 
works  exact  justice  under  familiar  doctrines  of  equity  and  eliminates 
the  tendency  toward  the  imjust  and  often  absurd  results,  not  com- 
prehensible to  laymen,  arrived  at  by  technical  legal  reasoning  which 
ignores  the  essential  community  of  interest  between  those  who  are 
in  precisely  like  circumstances. 

The  courts  in  this  coimtiy  are  now  in  agreement  that  the  broker 
is  under  an  obligation  to  keep  intact  the  body  of  securities  which 
he  holds  for  margin  customers  whether  purchased  for  them  or  de- 
posited by  them.  It  has  already  been  stated  that  by  common  prac- 
tice securities  deposited  as  margin  are  merged  with  and  treated  in 
precisely  the  same  manner  as  securities  purchased.  But  keeping 
the  securities  intact  does  not  mean  that  the  original  certificates 
need  in  any  case  be  retained.  The  absolute  right  of  the  broker  to 
substitute  other  certificates  of  like  kind  and  of  the  same  aggregate 
amoimt  is  unquestioned.^  This  right  or  power  of  substitution 
makes  it  clear  that  neither  the  broker  nor  his  customers  have  any 
intention  of  preserving  the  identity  of  securities  in  margin  trans- 
actions for  the  puipose  of  distinguishing  between  customers  as  to 

^  In  re  Wilson,  252  Fed.  631  (1917);  Dud  v.  Hollins,  241  U.  S.  523  (1916);  Skiff 
9.  Stoddard,  63  Conn.  198,  26  AtL  874  (1893). 

*  Dud  V.  Hollins,  241  U.  S.  523  (1916);  Gonnan  «.  Litdefidd,  229  U.  S.  19  (1913); 
SeztOQ  9.  Kessler,  225  U.  S.  90  (19x2);  Ridiaidson  v.  Shaw,  209  U.  S.  365  (1908); 
Chase  v.  Boston,  180  Mass.  458,  460,  62  N.  £.  397  (1902);  i  Dos  Passos,  Stock- 
BROKEBS,  2  ed.,  187,  251.  The  intention  of  the  broker  to  replenish  the  body  of 
margin  stodcs  by  purdiase  of  new  stodcs  to  take  the  place  of  those  whidi  he  ou^t 
to  have  is  inferred  from  the  kind  of  stodcs  puicfaased,  and  is  distinguished  from  the 
replenishment  of  a  trust  account  in  a  bank  in  which  the  trustee  has  min^^  his  own 
funds.   In  re  Leavitt  &  Grant,  215  Fed.  901  (1914}. 
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their  property  rights.  Such  identity  as  may  exist  in  any  particular 
case  is  either  accidental  or  for  some  incidental  purpose,  such  as  to 
enable  the  broker  to  keep  check  on  the  amount  of  loans  procured 
by  him  as  compared  with  the  amoxmts  owed  him  by  customers. 
Where  attempts  are  made  to  follow  such  pseudo  identity  for  the 
purpose  of  determining  the  rights  of  individual  customers  absurd 
and  generally  unjust  results  are  bound  to  follow.  Attempts  in 
bankruptcy  cases  to  act  on  the  supposed  doctrine  of  Furber  v. 
Dane^  which  was  not  a  case  of  bankruptcy,  have  led  to  extraor- 
dinary inequalities  and  injustices  for  the  reason  that  emphasis 
has  been  placed  upon  the  identity  of  securities  held  by  the  broker 
in  margin  transactions  to  the  utter  exclusion  of  the  fundamental 
conception  of  such  transactions  which  has  been  above  stated  and 
which  is,  in  short,  that  persons  selecting  a  common  agent  for  the 
purpose  of  dealing  in  stocks  on  margin  thereby  become  members 
of  a  group  who  have  authorized  thdr  agent  first  to  mingle  indis- 
tinguishably  all  the  margin  securities  of  the  same  kind  and  secondly 
to  hypothecate  any  he  selects  from  all  kinds.^ 

The  general  propositions  are,  therefore,  that  losses  occasioned 
by  excessive  pledging,  as  defined  above,  should  be  apportioned  pro 
rata  among  all  the  margin  customers;  while  losses  caused  by  failure 
to  TWfliTifniii  the  amount  of  any  particular  kind  of  stock  should  be 
apportioned  among  the  margin  customers  entitled  to  that  kind 
of  stock. 

Stock  pledged  by  the  broker  to  banks  for  his  own  loans  is  held 
by  them  under  the  ordinary  conditions  of  a  common-law  pledge, 
and  the  identity  of  the  stock  so  pledged  is  not  lost.^  In  Massa- 
chusetts the  broker  has  the  legal  title  to  the  stock  which  either 
stands  in  his  own  name  or,  as  is  generally  the  case,  has  been  en- 
dorsed to  >^iTn  in  blank.  When  he  pledges  it  to  the  bank,  the  bank 
probably  acquires  the  legal  title,  but  this  is  not  incompatible  with 
a  pledge  of  stock.    ''In  such  case,  although  the  pledgee  receives 

«  203  Mass.  108,  89  N.  £.  327  (2909). 

**  There  are,  of  couzse,  many  cases  in  which  brokers  have  wrongfully  used  securities 
entrusted  to  t^«*^  and  in  those  cases  the  ordinary  equitable  remedies  require  some 
identification  ol  the  property  by  those  seeking  to  recover  it.  32  Hakv.  L.  Rxv. 
133  n.;  Thomas  ».  Taggart,  309  U.  S.  385  (1908). 

**  But  if  the  pledgee  surrenders  other  certificates  of  stock  of  the  same  amount  and 
kind  as  the  certificates  originally  pledged,  the  pledgor  could  recover  at  most  only  nom- 
inal damages,  except  in  unusual  circumstances.    Atkins  v.  Gamble,  42  Cal.  86  (z87x. 
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the  apparent  legal  title,  the  general  property  in  the  security  re- 
mains in  the  pledgor  ";  and  "it  is  immaterial  in  this  respect  whether 
such  transfer  appears  to  be  absolute  or  is  expressed  to  be  made  as 
security."  ••  In  other  jurisdictions  the  bank  as  pledgee  is  in  the 
same  position  as  in  Massachusetts,  but  the  general  property  of  the 
pledged  stock  is  really  in  the  customers  and  not  in  the  broker,  al- 
though as  between  the  bank  and  the  broker  the  latter  is  deemed 
to  be  the  pledgor. 

What  has  been  said  up  to  this  point  shows  the  principles  upon 
which  the  broker's  entire  interest  in  stocks  which  are  carried  on  or 
deposited  as  margin  should,  in  case  of  loss,  be  apportioned  among 
the  margin  customers.  Of  course,  if  there  has  been  no  overpledg- 
ing  of  stocks,  that  is  to  say  if  the  loans  made  to  the  broker  secured 
by  pledges  of  the  stock  are  not  in  excess  of  the  amounts  due  from 
margin  customers,  the  latter  amounts  when  collected  will  redeem 
the  pledges  or,  if  the  stocks  are  sold,  the  sums  so  received  will  be 
sufficient  not  only  to  satisfy  the  banks  but  also  to  pay  over  to  the 
customers  the  full  value  of  their  interest  in  the  stocks.  In  such 
case  money  is  substituted  for  the  stocks  themselves,  but  the  prin- 
ciple is  the  same.*^  And  so  in  like  manner,  if  there  comes  into  the 
possession  or  control  of  the  trustee  in  bankruptcy  a  sufficient 
number  of  shares  of  the  stocks  of  each  kind  to  satisfy  the  demands 
of  margin  customers,  there  will  be  no  controversy  with  the  gen- 
eral creditors  and  division  of  the  stocks  or  their  proceeds  may  be 
made  without  difficulty. 

We  now  come  to  the  question  how  the  conflicting  interests  of 
margin  customers  and  general  creditors  shall  be  adjusted  in  case 
of  loss. 

I.  When  there  is  a  deficiency  in  the  number  of  shares  of  stock 
of  any  particular  kind  as  they  come  into  the  possession  or  control 
of  the  trustee  in  bankruptcy,  the  margin  customers  have  no  rights 
against  the  general  assets  of  the  estate  such  that  the  trustee  is 
obliged  to  piurchase  by  use  of  the  general  assets  sufficient  shares 
to  make  good  the  deficiency.  Although  the  bankrupt  was  at  all 
tiroes  bound  to  do  so,*^  that  obligation  does  not  pass  to  the  trustee, 

^  Jones,  Collateral  Secukities,  3  ed.,  §  153. 

*^  In  re  James  Carothen  &  Co.,  182  Fed.  501  (1910);  s.  c,  192  Fed.  693  (1911). 

**  Richardflon  v.  Shaw,  209  U.  S.  365  (1908);  Gorman  9.  Littlefield,  229  U.  S.  19 

(19x3)- 
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because  to  discharge  it  requires  to  some  extent  that  personal  dis- 
cretion, judgment,  and  skill  which  the  bankrupt  himself  was  em- 
ployed to  exercise.  The  trustee  cannot  perform  the  functions  of 
a  broker  when  they  involve  services  requiring  to  any  degree  the 
personal  judgment  of  the  broker.  Fiduciary  obligations  of  that 
sort  are  necessarily  suspended  by  bankruptcy;  at  least,  the  trustee 
is  not  subject  to  them  because  he  cannot  perform  them. 

Here,  however,  we  come  to  the  important  question  as  to  when 
a  deficiency  for  the  purpose  of  proceedings  in  bankruptcy  exists, 
and  if  so,  to  what  extent.  If  all  the  margin  customers  having  an 
interest  in  any  particular  kind  of  stock  make  their  claims  in  the 
bankruptcy  proceedings  relying  upon  their  property  rights  in  the 
stock,  then  there  is  a  deficiency  if  there  are  not  sufficient  shares  of 
that  kind  of  stock  to  satisfy  the  demands  of  all  in  that  group  of 
customers.  It  is  frequently  the  case,  however,  that  many  of  the 
customers,  either  by  inadvertence  or  preference,  do  not  insist  on 
their  property  rights  but  prove  their  claims  as  general  creditors. 
In  such  case  they  are  said  to  waive  their  property  rights  in  the 
stock  and  to  rely  wholly  upon  their  claims  arising  out  of  contract, 
as  they  have  a  perfect  right  to  do.  The  trustee  in  bankruptcy  has 
precisely  the  same  choice  as  to  the  course  to  pursue.  If  he  deems 
it  to  be  for  the  advantage  of  the  estate  he  may  tender  the  stock 
and  demand  payment  of  the  amount  due  from  the  customer,  but 
he  must  do  so  within  a  reasonable  time.**  When,  however,  it  is 
definitely  settled  that  the  customer  has  elected,  and  the  trustee 
has  not  exercised  his  election  to  the  contrary,  that  he  will  rely  upon 
his  contractual  rights  as  a  creditor,  he  then  drops  out  of  the  group 
of  margin  customers  to  which  he  belongs,  and  the  pro  rata  shares 
of  the  remaining  members  in  the  case  of  a  deficiency  become  so 
much  the  larger. 

In  Gorman  v.  Littiefield  ^^  the  petitioner  claimed  250  shares  of 
a  copper  stock;  350  shares  of  that  kind  of  stock  came  into  the 
possession  of  the  trustee.  As  to  this  stock  no  other  claim  had  been 
filed  with  the  receiver  or  with  the  trustee  and  the  time  for  filing 
such  claims  had  expired.  Gorman  was  allowed  to  recover  to  the 
extent  of  his  250  shares,  as  there  was  more  than  sufficient  stock  to 
satisfy  him  as  the  only  claimant. 


••  In  re  Swift,  112  Fed.  315  (1901).  ^«  229  U.  S.  19  (1913). 
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In  Dud  V.  HoUins  ^  two  claimants  appeared,  who  together  had 
bought  150  shares  of  a  certain  kind  of  stock.  The  trustee  in  bank- 
ruptcy,  however,  had  only  100  shares.  It  was  held  that  the  two 
margin  customers  who  had  filed  proper  claims  should  divide  the 
100  shares  in  proportion  to  their  respective  claims. 

Therefore,  the  extent  of  the  deficiency  in  any  kind  of  stock  must 
be  determined  upon  the  face  of  the  claims  as  presented  to  the  trus- 
tee and,  if  it  then  appears  that  there  is  a  deficiency,  those  margin 
customers  making  proper  claims  are  entitled  to  their  pro  tola 
shares." 

It  will  in  most  cases,  however,  appear  that  the  election  of  certain 
of  the  margin  customers  to  prove  their  claims  as  creditors  relying 
on  their  contractual  rights  will  deplete  the  general  assets  of  the 
estate  to  the  extent  of  their  dividends.  Ought  their  election  while 
enhancing  the  pro  rata  shares  of  the  remaining  maigjn  customers 
to  work  any  loss  to  the  general  estate?  It  seems  just  and  equit- 
able that  the  amount  of  such  dividends  be  deducted  in  some  appro- 
priate way  from  the  stock  or  its  proceeds  claimed  by  the  remaining 
customers.  In  other  words,  the  election  of  certain  of  the  margin 
customers  to  press  their  contractual  rights  as  ordinary  creditors 
ought  not  to  work  to  the  advantage  of  the  other  customers  claim- 
ing their  stock  at  the  expense  of  the  general  assets. 

2.  A  much  more  difiicult  question  arises  when  there  has  been 
an  excessive  pledging  by  the  broker  of  stocks  carried  on  or  deposited 
as  margin  in  the  manner  which  has  been  above  defined.  The  issue 
is  whether  the  trustee  in  bankruptcy  ought  to  pay  the  excess  out 
of  the  general  assets  of  the  estate. 

There  is  strong  argument  that  he  should  do  so  to  the  extent  that 
it  is  necessary  to  redeem  stocks  in  which  margin  customers  have 
sought  to  enforce  their  property  rights.  If  he  does  so,  he  is  to  that 
extent  only  paying  a  debt  of  the  bankrupt.  This  is  far  different 
from  using  the  general  fxmds  to  piurchase  stocks  when  there  is  a 
deficiency.  The  payment  from  the  general  assets  of  any  part  of 
the  debt  due  to  the  banks  is  in  no  way  a  preference,  either  to  the 
banks  or  to  the  margin  customers  whose  stocks  would  thereby  be 

»  241  U.  S.  523  (1916). 

**  The  apportionment  is  determined  by  the  number  of  those  making  proper  claims 
to  the  stock,  not  by  the  number  of  those  who  might  have  made  such  claims  but  did 
not.   In  re  Solomon  &  Co.,  368  Fed.  108  (1920). 
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released*  It  is  not  a  preference  of  the  banks,  because  the  banks  are 
secured  creditors  anyway.  It  is  not  a  preference  in  the  obnoxious 
sense  of  the  margin  customers,  because  they  are  not  creditors.^ 
It  is  rather  the  performance  of  a  fiduciary  obligation  resting  upon 
the  bankrupt  irrespective  of  his  financial  condition  up  to  the  mo- 
ment of  bankruptcy.  Of  course  the  trustee,  no  more  than  the 
bankrupt,  is  bound  to  procure  the  release  of  pledged  stocks  to 
satisfy  the  demands  of  any  customer  who  does  not  pay  or  tender 
the  amount  of  his  debt  to  the  broker. 

There  is  no  good  reason  why  this  obligation  should  be  sus- 
pended or  extinguished  by  reason  of  bankruptcy.  In  Richardson 
V.  Shaw^^  it  was  held  that  an  insolvent  broker  may  redeem  pledged 
stocks  for  delivery  to  a  margin  customer  up  to  the  moment  of 
bankruptcy.  The  discharge  of  this  obligation  by  the  trustee,  who 
steps  into  his  shoes,  consists  only  in  the  payment  of  a  ddbt  of  the 
bankrupt  himself.  It  is  not  new  business,  but  it  is  a  Intimate 
part  of  the  administration  of  the  estate.  It  involves  the  exercise 
of  no  discretion.  It  is  not  the  performance  of  the  function  of  a 
broker  like  the  purchase  of  stock  to  supply  a  deficiency. 

This  distinction  is  in  accord  with  the  general  principle  that  a 
trustee  in  bankruptcy  takes  the  property  of  the  bankrupt  subject 
to  all  valid  claims,  liens,  and  equities.  ^^  The  bankrupt,  as  has  been 
pointed  out,  is  under  two  obligations:  (i)  one  to  maintain  the 
necessary  holdings  of  stock  and  (2)  the  other  to  procure  the  release 
from  pledges  of  sufficient  stock  to  meet  the  demands  of  customers* 
The  first  obligation  relates  to  no  stock  that  comes  into  the  posses- 
sion or  control  of  the  trustee.  There  is,  therefore,  no  property  to 
which  any  equitable  obligation  can  attach,  and  it  is  of  such  a  nature 
that  the  trustee  cannot  perform  it.  But  the  second  obligation,  on 
the  contrary,  exists  with  reference  to  the  very  stock  which  does 
come  into  the  control  of  the  trustee;  and  just  as  the  bankrupt 
was  bound  to  relieve  that  stock  from  the  burden  of  pledges  for  the 
bankrupt's  own  debts,  so  the  trustee's  title  to  it  is  subject  to  the 
same  obligation. 

The  obligation  to  substitute  new  for  missing  stock  cannot  survive, 
because  there  has  been  a  breach  of  that  obligation  before  the  bank- 

^  Richardson  v.  Shaw,  209  U.  S.  365  (1908). 
M  CouJEX,  Bamkrvpicy,  la  ed.,  zzz7. 
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ruptcy.  The  trustee  in  bankruptcy  cannot  repair  the  delinqueQ- 
des  of  the  bankrupt,  but  must  take  the  situation  as  he  finds  it 
The  case  is  no  different  from  that  of  a  trustee  who  is  short  in  his 
trust  funds. 

But  the  obligation  to  redeem  stock  to  meet  demands  of  customers 
does  not  arise  imtil  demand  has  been  made  in  any  particular  case. 
Until  then  the  stocks  are  rightfully  pledged,  and  the  broker  is 
guilty  of  no  lapse.  The  trustee  in  bankruptcy,  therefore,  must 
perform  that  obligation,  provided  that  such  performance  is  within 
the  scope  of  his  functions  in  the  administration  of  the  bankrupt's 
estate.^  He  has  no  right  to  allow  the  pledged  stocks  to  be  taken 
to  pay  the  debts  of  the  bankrupt,  because  there  is  an  outstanding 
obligation  which  the  bankrupt  has  not  broken  that  they  shall  not 
be  so  taken.  It  is  this  negative  phase  of  the  broker's  obligation 
which  survives,  and  attaches  to  the  stocks  which,  although  pledged, 
come  under  his  control  as  a  part  of  the  bankrupt  estate. 

After  all,  the  obligation  to  redeem  pledged  stock  is  merely  in- 
cidental to  the  obligation  to  deliver  stock  on  tender  and  demand  by 
the  customer,  and  has  no  independent  existence  by  itself.  If  the 
obligation  to  deliver  survives,  the  incident  survives  with  it.  The 
only  way  to  prevent  a  breach  of  the  broker's  negative  obligation 
not  to  permit  the  stock  to  be  used  for  the  payment  of  his  own  debts 
is  for  the  trustee  to  redeem  the  stock  that  is  demanded.  More- 
over, loans  to  the  broker  by  the  banks  in  excess  of  the  broker's 
advances  to  customers  represent  siuns  not  necessary  to  the  margin 
business  borrowed  by  the  broker  for  his  personal  use  in  other  mat- 
ters. It  is  not  just  that  the  property  of  the  broker's  princqMds 
should  be  taken  to  pay  such  debts.^^ 

It  follows,  therefore,  that  the  trustee  should  pay  from  the  gen- 
eral assets  of  the  estate  a  sufficient  siun  to  release  the  pledged 
stock  for  which  proper  demands  have  been  made  by  customers. 

It  may  be,  however,  that  in  any  given  case  where  a  considerable 
niunber  of  the  margin  customers  have  elected  to  prove  their  daims 
as  ordinary  creditors,  it  will  not  be  necessary  to  apply  this  doc- 

^  "It  would  seem  to  follow  that  the  customer  would  have  a  light  to  drmand  his 
stock  of  the  trustee  himself,  as  well  as  to  receive  it  from  the  bankrupt,  on  paying 
whatever  remained  to  be  paid."    Justice  Holmes  in  Richardson  i.  Shaw,  209  U.  & 

36s,  Z^S  (1908). 

w  Gorman  v.  littlcfield,  229  U.  S.  19,  35  (i9X3)« 
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tiine.  The  excess,  as  has  been  defined,  of  loans  made  by  the  banks 
to  the  broker  is  primarily  a  charge  or  encumbrance  upon  all  of  the 
margin  stock  in  the  broker's  possession  or  control,  whether  pledged 
or  not;  that  is,  it  constitutes  such  a  charge  as  between  the  members 
of  the  entire  group  of  margin  customers.  As  has  been  pointed 
out,  they  have  all  entered  into  the  same  relation  under  substan* 
tially  the  same  contract  with  the  broker  as  their  common  agent, 
and  it  is  wholly  a  matter  of  accident  what  particular  stock  at  any 
moment  stands  pledged  by  him  under  the  authority  given  by  all. 
But  it  follows  from  the  principles  that  have  been  above  set  forth 
that  if  margin  customers  forego  their  rights  in  the  stock  their  in- 
terest or  equity  therein  passes  to  the  benefit  of  those  who  remain. 
In  such  case  the  equity  of  those  who  elect  to  prove  as  creditors 
may  be  applied  toward  the  release  of  a  sufficient  number  of  shares 
of  stock  of  the  various  kinds  to  satisfy  the  demands  of  those  who 
have  properly  pressed  their  claims  to  stock.  If  these  unclaimed 
eqmties  are  not  sufficient  for  the  purpose,  the  remaining  deficiency 
must  be  borne  pro  rata  by  all  the  margin  customers  who  elect  to 
claim  their  property  rights,  imless  the  trustee  is  boxmd  to  pay  it 
from  the  general  assets. 

Another  way  of  stating  the  same  result  is  to  say  that  the  eqtdt- 
able  interests  of  all  the  margin  customers  in  the  whole  body  of 
margin  stocks  constitute  a  fund  applicable  to  the  release  of  such 
stocks  as  are  duly  demanded.  Any  surplus  belongs  to  the  general 
assets  of  the  bankrupt;  any  deficiency,  if  not  paid  by  the  trustee 
from  the  general  assets,  must  be  borne  pro  rata  by  the  margin 
customers  who  demand  their  stocks.  If  the  trustee  is  under  no 
obligation  to  supply  the  deficiency,  the  same  reason  that  denies 
the  obligation  to  do  so  requires  that  the  general  fund  provided  by 
the  margin  stocks  be  diminished  by  the  dividends  payable  to  those 
margin  customers  who  have  elected  to  prove  their  claims  as  general 

creditors. 

The  Field  for  Legislation^ 

Suspensions  or  bankruptcies  of  brokers  havii^  a  large  business 
in  margin  stocks  are  generally  scandalous  because  the  brokers, 
before  they  admit  insolvency,  not  only  have  disposed  of  stocks  they 
should  be  carrying  but  have  hypothecated  stocks  left  in  their  hands 

^  This  subject  does  not  invade  the  field  of  "Blue  Sky"  laws,  designed  to  prevent 
fraudulent  sales  of  worthless  securities. 
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to  the  limit  of  availability.  Experience  always  has  shown  the 
danger  of  peimitting  men  to  invite  business  from  the  public  which 
places  in  their  hands  large  quantities  of  securities  and  money  that 
they  are  free  to  use  subject  to  no  restraints  save  those  of  personal 
honor.  The  foregoing  discussion  makes  it  possible  to  predicate  the 
main  objectives  to  be  aimed  at  for  the  protection  of  the  public  in 
the  matter  of  margin  stocks,  although  space  forbids  anything  like 
an  adequate  treatment  of  the  subject. 

Plainly,  legislation  must  have  an  eye  to  the  broker's  fidudaiy 
relation  to  his  margin  customers  collectively,  not  as  individuals. 
Just  as  a  banker  receiving  deposits  should  have  approved  resources 
equal  to  the  sum  of  all  the  deposits,  so  a  broker  should  have  in  his 
possession  or  control  sufficient  stocks  to  satisfy  the  demands  of  all 
his  margin  customers.  The  same  collective  view  should  be  taken 
regarding  the  use  of  margin  stocks  as  pledges  for  bank  loans  to  the 
broker.  Is  the  simi  total  borrowed  excessive,  that  is,  more  than 
the  broker  legitimately  requires  for  the  purchase  of  margin  stocks? 
It  matters  not  at  all  for  how  much  any  particular  stock  is  pledged. 
The  broker's  margin  business  is  at  least  on  an  honest  basis  when 
the  siun  borrowed  does  not  exceed  the  aggregate  amount  owed  by 
margin  customers;  on  the  other  hand,  the  broker  as  a  fiduciary 
has  not  made  an  honest  use  of  the  power  intrusted  to  him  to  make 
pledges  of  the  stock  if  he  borrows  in  excess  of  this  amount. 

Punitive  legislation  by  itself  is  inadequate,  for  punishment 
comes  too  late,  although  its  deterrent  effect  counts  for  something.^' 
The  evils  to  be  corrected  are  at  bottom  due  to  the  broker's 
methods  of  business. 

The  writer  is  strongly  impressed  by  the  need  of  some  sort  of 

supervision  of  the  whole  margin  business  to  the  end  that  brokers 

(i)  shall  keep  in  their  possession  or  control  sufficient  stocks  to 

meet  the  demands  of  all  their  customers;  and  (2)  shall  not  abuse 

their  fiduciary  powers  by  use  of  margin  stocks  as  pledges  for  loans 

not  legitimately  required  for  margin  transactions.    Incidentally 

such  supervision  faithfully  administered  would  do  more  toward  the 

abolition  of  ''bucketing"  than  all  the  penal  statutes  hitherto 

invented. 

£•  Imng  Smiih. 

Boston,  Massacbiibers. 

**  See  New  Yock  Penal  Law,  aec  956. 
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THE  EARLY  ENGLISH  STATUTES 

THE  English  statutes  printed  before  1600  fall  into  three  gen- 
eral classes:  first,  collections  of  statutes;  second,  abridgments; 
third,  session-laws.   These  will  be  separately  considered. 

I.   COLLECTIONS 

Nova  Statuta 

The  English  statutes,  beginning  with  Magna  Carta,  were  widely 
circulated  in  manuscript  before  the  time  of  printing;  nmnerous 
manuscripts  are  found  to-day  in  the  large  libtaries.^  It  is  the  more 
surprising  that  the  earUest  printed  statutes  do  not  begin  with  Magna 
Carta,  but  with  the  statutes  of  Edward  IH.  The  first  to  be 
printed  (except  the  great  Abridgment,  which  will  be  mentioned 
later)  was  the  volmne  entitled  "Nova  Statuta,"  printed  probably 
by  Machlinia  in  1485.  It  is  made  up  of  an  alphabetical  table  of  40 
leaves;  The  Statutes  of  Edward  III,  66  leaves;  of  Richard  H,  50 
leaves;  of  Henry  V,  20  leaves;  Henry  VI,  83  leaves;  and  Edward 
IV,  51  leaves;  the  last  session  printed  is  22  Edward  IV.  It  con- 
sists, therefore,  of  a  book  of  310  leaves,  without  title  or  colophon. 

This  was  reprinted  with  the  same  title,  twenty  years  later,  by 
Pynson.  This  book  also  has  no  title-page;  it  has,  however,  a 
short  colophon  stating  the  printer's  name,  and  his  device.  It  con- 
sists of  297  leaves. 

Magna  Carta 

A  demand  evidently  existed,  however,  for  all  the  statutes;  and 
as  early  as  1508  Pynson  began  the  publication  of  the  earliest  stat- 
utes, under  the  title  "Magna  Carta."*  The  form  which  became 
typical  in  the  earlier  editions  was  a  title-page,  followed  by  a  calen- 
dar in  red  and  black,  and  then  the  statutes.  Magna  Carta  being 

^  The  Hanrard  Law  School,  for  example,  has  many  such  manuscripts. 

s  It  18  not  quite  accurate  to  say  that  this  title  was  given  in  1508.  The  only  known 
copy  of  this  edition  lacks  the  title-page  and  calendar;  and  in  the  colophon  the  book 
is  called  Antiqua  Statuta.  The  name  Magna  Carta  is  first  found  in  the  colophon  to 
the  edition  of  15x9.   It  was  a  common  title  in  the  MSS. 
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given  as  it  had  been  reSnacted  by  Edward  L  It  is  a  narrow  xa^  Of 
this  early  edition  (the  colophon  speaks  as  if  there  had  been  a  still 
earlier  one)  only  a  single  copy  is  known,  at  the  British  Museinn. 
Pynson  issued  editions  also  in  1514  and  1519;  Berthelet  in  1531; 
Redman  in  1534  and  1539,  and  his  widow  an  xmdated  copy;  Petit 
in  1542;  Marsh  in  1556  (and  what  is  apparently  the  identical 
edition,  omitting  the  date);  and  Tottd  in  1556  (two  editions)/  in 
1576  (two  editions),  and  in  1587. 

In  connection  with  the  Magna  Carta,  the  later  printers  often 
separated  the  work  into  two  parts,  beginning  the  '^Secunda  Pan 
Veterum  Statutorum"  with  a  new  title-page  and  reffsXa.  This 
seems  commonly  to  have  been  done  after  1530. 

The  Gbeat  Book  of  Statutes 

In  succession  to  the  Nova  Statuta,  but  brought  down  to  date^ 
and  printed  in  a  very  thick,  ponderous  folio,  is  the  ''  Great  Book 
of  Statutes,''  first  published  without  date  by  Robert  Redman, 
between  1535  and  1540,  and  reissued  about  ten  years  later  by 
William  Middleton.  This  was  a  dignified  and  noteworthy  book. 
It  is  ornamented  by  the  well-known  cut  of  the  king  <m  his  throne, 
surroimded  by  his  counsellors. 

The  Statutes 

In  1543  Berthelet  issued  in  two  voliunes  all  the  statutes,  from 
1225  (the  Magna  Carta  of  Henry  m)  to  date;  the  first  volume, 
consisting  of  the  statutes  through  Henry  VII,  having  as  title:  ''In 
this  Voliune  are  conteined  the  statutes  made  and  established  from 
the  time  of  King  Henry  the  Thirdeunto  the  first  yere  of  the  reigne 
of  our  most  gracious  and  victorious  soveraigne  lorde  Kyng  Henry 
the  VIII."  The  second  voliune,  with  a  separate  title-page  and 
table,  contained  the  years  of  Henry  VULl  to  the  date  of  issue,  as 
they  had  been  separately  printed.  The  same  voliune  was  reissued 
by  Henry  Wykes  in  1551,  and  again  in  1564;  and  anonymously, 
but  doubtless  by  Tottd,  in  1577.* 

*  When  one  q>eaks  of  two  editions  in  the  same  year,  one  must  remember  that 
the  title-page  may  have  been  copied  UUeraUm,  date  and  all,  in  a  later  edition;  so 
that  the  two  editions  purporting  to  have  been  Issued  in  1556  may  wdl  have  been 
published  in  different  years. 

^  This  seems  to  be  certain,  as  Tottd's  name  ooonra  in  the  cofWMp<nidlng  second 
volume  in  the  same  year. 
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The  Statutes  at  Large 

A  similar  work,  entitled  "The  Whole  Volume  of  Statutes  at 
Large,"  was  printed  by  Barker  in  1587,  and  has  often  been  re- 
printed since  1600. 

The  Collected  Session-Laws 

In  several  instances,  as  has  been  said,  the  session-laws  during 
a  certain  period  were  collected  into  a  volimie,  with  a  title-page 
and  table.  This  new  matter  (title-page  and  table)  should  therefore 
be  assigned  to  this  class.  Berthelet  (twice),  Powell,  and  Marsh 
printed  such  titles  for  the  Session-laws  of  Henry  Vlll;  Berthelet 
for  those  of  Edward  VI;  and  Tottel  for  the  sessions  from  the 
first  of  Edward  VI  to  the  fourteenth  of  Elizabeth. 

n.  ABRIDGMENTS 
The  Gkeat  Abiudgment 

Meanwhile  lawyers  generally  were  using  one  or  the  other  of  two 
handy  alphabetical  digests  of  the  statutes.  The  earlier  of  these 
was  called  the  "Abridgment, "  and  soon,  to  distinguish  it  probably 
from  the  abridgments  of  the  annual  session-laws,  the  "Great 
Abridgment. "  The  first  edition  was  printed  by  Lettou  and  Mach- 
linia  about  1480,  without  title-page  or  colophon,  in  the  same  type 
as  the  edUio  princeps  of  Littleton's  Tenures,  after  a  four-leaf  table 
come  the  statutes,  alphabetically  arranged,  in  103  leaves. 

In  1499  Pynson  reprinted  this  work  in  two  distinct  impressions; 
a  table  of  eight  leaves,  without  title-page,  was  followed  by  the  text 
in  188  pages.  The  two  impressions  differ  minutely  in  the  colophon 
and  in  other  particulars. 

Later  editions  were  published  by  Pynson  in  1521  and  1528;  by 
J.  Rastell  in  1527  and  1528;  by  Redman  in  1528  and  three  times 
without  date;  by  W.  Rastell  in  1533;  by  Middleton  in  1542;  by 
Petit  in  1542;  by  Kele,  Powell,  and  Seres  in  1551. 

Rastell's  Statutes 

Another  collection  of  all  the  statutes,  digested  alphabetically, 
finally  superseded  the  Great  Abridgment.  It  was  introduced  by 
a  preface  by  William  Rastell,  and  from  the  preface  was  known  as 
Rastell's  Statutes.  The  title-page  read:  "A  CoUeccion  of  all  the 
statutes,  from  the  beginning  of  Magna  Carta  unto  the  yere"  of 
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publication.  The  first  known  edition,  by  Tottel  in  1557,  is  in  the 
British  Museum.  Tottel  also  printed  two  or  three  editions  in 
iSS9>  and  others  in  1565,  1568,  1572,  and  1574;  Barker  or  his 
deputies  in  1579,  1583, 1588,  1594;  and  Wight  and  Norton  in  1594 
and  1598. 

Pulton's  Penal  Statutes 

^' An  abstract  of  all  the  penall  Statutes/'  alphabetically  arranged, 
was  published  by  Tottel  in  1577,  by  Barker  in  1579,  1581,  1586, 
and  without  date,  and  by  Jane  Yetsweirt  in  1596. 

Abiudgment  of  Session-Laws 

While  "The  Great  Abridgment"  was  at  the  height  of  its  popu- 
larity, between  21  and  33  Henry  VIII,^  printers  who  had  published 
the  larger  work  also  issued  as  supplements  abridgments  of  the 
session-laws.  William  Rastell,  Petit,  and  Middleton  printed  each 
a  few  years;  Redman  printed  most  if  not  all  of  them  during  the 
time.    Copies  of  this  work  are  naturally  very  rare. 

m.  SESSION-LAWS 
Richard  III  and  Henry  VII 

Many  collections  of  statutes  were  preserved  in  manuscript; 
but  so  far  as  is  known  there  is  not  found  a  manuscript  containing 
the  laws  of  only  a  single  session  of  parliament.  With  the  very  be- 
ginning of  printing,  however,  the  laws  of  a  contemporary  session 
were  published  in  print;  and  from  that  time  the  series  of  session- 
laws  of  the  parliament  of  England  is  unbroken. 

The  first  session  so  printed  was  the  first  year  of  Richard  HI. 
It  was  issued  by  Machlinia,  and  survives  apparently  in  a  imique 
copy  in  the  British  Museum. 

The  years  of  Henry  VII  were  printed  by  various  printers. 
I  Henry  VII  (which  in  fact  includes  laws  of  the  first  four  years)  was 
first  printed  anonymously;  it  has  generally  been  ascribed  to  Caxton.* 
The  later  years  were  printed  by  his  successor  Wsoikyn  de  Worde.^ 

Other  editions  of  the  statutes  of  this  reign  were  printed  by  Julian 

*  The  "Handlist  of  Books  printed  by  London  Printers"  mentions  an  abridgment 
of  z8  Henry  VIH  in  the  Biblioth^ue  Nationale  in  Paris. 

*  Rae,  Caxton's  Statutes  of  Henry  the  Seventh. 

'  All  the  years  are  in  King's  College,  Cambridge;  separate  printings  of  the  nth 
3rear  are  in  the  British  Museum  and  Harvard. 
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Notaiy  (Ihe  saooessor  of  Machliiiia),  by  William  Faques,  and  by 
Richard  Pynson^  who  was  the  king's  printer. 

Notary's  edition  was  uniformy  in  octavo  form,  illustrated  co- 
piously with  woodcuts.  Each  year  has  a  8q>arate  r^;ister  and 
colophon,  but  all  are  dated  1507. 

De  Worde  printed  an  edition  of  all  the  years  which  in  form  was 
a  palpable  imitation  of  Notary's^  dated  1508,  with  a  continuous 
register  for  all  the  years. 

William  Faques,  king's  printer  for  a  year,  printed  the  eleventh 
year  in  a  beautiful  type,  each  ps^e  being  surroxmded  by  a  chain 
border.  This  is  the  only  statute  he  seems  to  have  printed;  indeed, 
he  died  before  the  next  session. 

The  same  year  this  statute  was  printed  separately  by  Richard 

Pynson,  who  describes  himself  as  '^  squire  and  printer  unto  the  king's 

most  noble  grace,"  a  position  to  which  he  succeeded  on  the  death  of 

Faques.    He  also  printed  all  the  years  of  the  reign  with  a  single 

register;  Harvard  has  the  nineteenth  year  of  this  edition,  comprising 

signatures  /  to  n.  

Henry  Vm 

During  the  reign  of  Henry  VUI  sessions  of  parliament  were 
held  in  the  following  regnal  years:  i,  3,  4,  6,  7,  14-15,  21,  22,  23, 
24,  25,  26,  27,  28,  31,  32,  33,  34-35,  35,  and  37.  Each  year  was 
printed  in  a  single  issue  until  the  34-35th,  when  a  subsidy  act  of 
three  signatures  with  colophon,  and  the  Ordinance  of  Wales  of 
two  signatures  with  colophon,  were  separately  printed.  In  the 
35th  year,  a  general  pardon,  in  a  single  signature  of  four  leaves 
with  colophon,  was  separately  printed;  and  in  the  37th,  a  subsidy 
act  in  three  signatures  with  colophon. 

At  the  beginning  of  this  reign  Pynson  was  the  xmdisputed  printer 
of  the  king;  and  as  such  he  issued  the  statutes  of  the  first  year 
(in  the  British  Museum),  the  third  year  (in  the  British  Museum 
and  the  Harvard  Law  School),  the  fourth  year  (in  the  same  and 
in  the  Bodleian  Library  at  Oxford),  the  sixth  year  (surviving  only 
in  a  fragment  in  the  Cambridge  University  Library),  and  the 
twenty-first  year  (in  the  British  Museum  and  the  Harvard  Law 
School),  and  conjecturally  also  the  fifth  and  the  fifteenth  years, 
of  which  no  surviving  copy  has  been  found.  The  distinctive  fea- 
ture of  these  issues  is  the  large  capitals  (in  Statuta),in  the  shape 
of  a  bird's  neck  and  head,  which  dominates  the  titie-page. 


524  '  EARVABD  LAW  BEVIEW 

With  the  publication  of  the  twenty-fiist  year  Pynson's  printiiig 
of  the  statutes  ceased;  he  died  in  1530,  soon  after  printing  that 
year.  Several  printers  at  once  reprinted  the  twenty-first  year, 
hoping^  no  doubt,  to  succeed  Pynson  as  king's  printer.  An  edition 
ahnost  exactly  identical  with  Pynson's/  containing  the  same  capital 
Sy  but  lacking  the  device  at  the  end,  has  been  ascribed  to  Redman, 
who  secured  much  of  Pynson's  type  at  his  death  and  was  constantly 
imitating  his  books.  John  Rastell  also  printed  an  edition,  imitat- 
ing the  distinctive  capital  S  with  a  letter  formed  by  a  dragon  holding 
a  human  head  in  its  jaws.  Neither  of  these,  however,  secured  the 
coveted  appointment  as  king's  printer,  which  went  to  Thomas 
Berthelet,  and  Berthelet  printed  the  statutes  during  the  rest  of 
the  reign  of  Henry  VIII. 

From  the  time  of  his  appointment  in  1530  Berthelet  printed  one* 
and  sometimes  two  *  or  three  ^^  editions  of  the  statutes  immediately 
after  the  end  of  the  session.  In  1536  he  reprinted  three  sessions,^ 
and  in  1538-39  foiu:  sessions."  In  1542-43,  in  connection  with  his 
title-page  and  tables  of  the  latter  year,  he  made  a  general  reprint  of 
the  statutes  from  the  beginning  of  the  rdgn ;  a  reprint  of  this  period 
has  been  found  for  every  year  up  to  that  time  except  two,** — in  both 
these  years  there  had  been  a  very  recent  reprint,  so  that  another 
was  perhaps  not  needed;  or  a  copy  may  sometime  turn  up.  In 
1546-47  several  years  were  reprinted."  In  1552,  in  connection 
with  the  1551  title-page  and  table,  another  general  reprint  from 
the  beginning  of  the  rdgn  was  undertaken;  copies  of  all  the  years 
survive  except  four,^  in  each  of  which  there  had  been  a  qiedal 
reprint  five  or  six  years  earlier. 

This  was  Berthelet's  last  printing.  On  the  accession  of  Edward 
VI  he  had  been  succeeded  as  king's  printer  by  Graf  ton,  but  had 
retained  what  might  be  called  the  copyright  of  the  statutes  he  had 
printed.  On  his  death  this  seems  to  have  passed  to  his  nephew, 
Thomas  Powell,  who  printed  a  few  years  in  1556-57,"  and  then 
in  1562  a  complete  edition,  with  his  title-page  and  table. 

•  The  regnal  years  22,  23,  24,  26,  27,  28,  34-3S1  35,  37- 

•  The  regnal  years  25,  31, 32.  »•  The  repial  year  33. 

u  The  regnal  years  22,  23,  and  26.       ^  The  regnal  years  23,  34,  26,  28. 
u  The  regnal  years  24  and  31.  ^  The  regnal  years  24,  27,  31,  and  34-3S. 

»  The  regnal  years  24,  27, 34-3S»  37- 

1*  The  regnal  years  27, 34-35,  and  37;  note  that  these  were  three  of  the  four  yean 
of  which  no  existing  copy  can  be  identified  as  of  the  edition  ol  Z552. 
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In  1573  Marsh  published  a  complete  edition,  with  a  title-page 
and  table,  thus  completing  the  editions  of  these  separate  years. 

It  must  not  be  supposed  that  the  dates  ascribed  to  these  various 
editions,  or  even  the  names  of  the  printers,  are  taken  from  the 
statutes  themselves.  Even  when  a  date  or  a  printer's  name  ap- 
pears it  cannot  be  trusted  for  the  typographer  who  set  up  the 
new  edition  often  followed  an  older  copy  with  slavish  exactness,  re- 
printing its  name  and  date.  Intrinsic  evidence  has  in  most  cases 
to  be  examined  to  determine  the  printer  and  the  date:  tricks  of 
expression  in  title-page  and  colophon,  watermark,  format,  but 
especially  the  condition  of  the  border  and  woodcuts.  Berthelet 
and  Powell  used  in  most  of  their  years  a  border  made  of  Greek 
fretwork,"  and  two  woodcuts  often  occurred,  one  a  dark  block- 
ornament,^*  the  other  the  so-called  "Anna  Regis"  ornament." 
These  were  used  so  long  and  so  hard  as  to  have  become  much  worn; 
and  their  various  states  have  been  studied  with  a  view  to  determine 
the  dates  of  the  issue  in  which  one  is  used.  The  change  in  condi- 
tion of  these  cuts  appears  to  have  occurred  during  their  heavy 
use  in  the  years  of  much  reprinting.  A  and  X  lasted  in  the  first 
state  to  about  1533:  the  second  state  of  A  came  to  an  end  in  1536, 
and  of  X  in  1538,  years  of  considerable  printing;  the  next  change 
of  state  of  both  occurred  whUe  the  great  edition  of  1543  was  in 
progress,  and  again  during  the  edition  of  1552.  While  investi- 
gators might  differ  as  to  an  example  printed  during  the  transi- 
tion period,  the  result  of  the  inquiry  in  every  case  will  fibc  the  date 

with  hardly  a  doubt.^® 

Edward  VI 

Five  sessions  of  parliament  were  held  during  this  reign,  in  the 
regnal  years  i,  2-3, 3-4,  5-6,  and  7.  All  were  printed  in  a  single 
issue  except  the  session  in  the  first  year,  in  which  a  general  pardon 
was  printed  separately,  with  colophon. 

The  session-laws  of  this  reign  were  all  originally  printed  by 
Richard  Grafton  who  was  made  king's  printer  at  the  beginning 
of  the  reign    A  rather  complete  reprint  seems  to  have  been  made 

1-  Designated  in  the  TabU  a«  *'A." 

1*  Designated  "Y." 

»•  Designated  "X." 

A'  This  method  for  ascertaining  the  dato  m  these  statutes  is  to  Ke  credited  to 
R  Proctor,  vi  the  British  Museum  staff;  see  5  Tsansactions  Bibliographical 
Society.  255. 
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about  1552;  but  with  the  immediate  ending  of  the  reign  and  the 
accession  of  Mary,  Grafton  was  not  only  removed  from  his  office 
but  thrown  into  prison.  He  therefore  could  not  carry  out  the  plan,* 
if  he  had  one,  of  issuing  a  complete  collection  of  the  laws  of  the 
reign;  Berthelet  did  so,  however,  the  title-page  and  table  being 
dated  1553.  No  reprint  could  have  been  needed  during  the  reign 
of  Mary;  but  with  Elizabeth's  accession  a  demand  was  created 
which  seems  to  have  been  satisfied  by  a  partial  reprint  early  in  the 
reign,  and  a  complete  reprint  about  1571.  These  reprints  could 
not  have  been  made  by  Grafton  himself;  but  his  business  seems 
to  have  passed  to  his  son-in-law,  Tottel,  who  issued,  about  1571, 
a  title-page  and  index  of  the  statutes  from  the  beginning  of  Edward's 
reign  to  the  twelfth  of  Elizabeth's.  He  must  have  used  for  the 
later  statutes  issues  printed  by  Cawood  and  Jugge;  but  it  is  a  reason- 
able conjecture  that  he  may  have  printed  the  last  issues  of  Edward's 
statutes. 

Mary;  Philip  and  Mary 

Sessions  of  parliament  during  Mary's  reign  were  held  in  the 
first  year  of  Mary  (two  parliaments),  and  in  the  years  1-2,  2-3, 
and  3-4  of  Philip  and  Mary.  Each  session  was  printed  in  a  single 
issue.  John  Cawood  became  "printer  of  the  royal  majesty"  at 
the  beginning  of  the  rdgn.  Each  session  was  printed  several  times, 
apparently  during  the  same  year.  *  The  reign  was  too  short  for 
a  new  edition  to  be  called  for.  About  1570,  however,  perhaps  to 
supply  the  demand  of  Tottel  for  his  publication,  there  was  an 
edition  of  all  the  years. 

Elizabeth 

Sessions  were  held  during  this  rdgn  in  the  following  regnal 
years:  i,  5, 8, 13, 14, 18,  23,  27,  29, 31, 35, 39, 43.  In  most  of  these 
years  one  or  more  acts  was  printed  separately:  in  the  first  year 
a  subsidy  in  three  signatures;  in  the  fifth,  dghth,  and  eighteenth, 
a  subsidy  in  three  signatures  and  a  pardon  in  one;  in  the  thirteenth, 
a  subsidy  in  two  signatures,  a  spedal  subsidy  in  three,  and  a  pardcm 
in  one;  in  the  twenty-third,  twenty-seventh,  and  twenty-ninth, 
a  subsidy  and  a  pardon  in  six  signatures;  in  the  thirty-fifth,  a  sub- 
sidy of  the  clergy  in  two  signatures,  a  subsidy  in  three,  and  a  pardon 
in  one;  and  in  the  forty-third,  a  subsidy  in  two  signatures,  a  q>ecial 
subsidy  in  four,  and  a  pardon  in  two. 
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At  the  beginning  of  the  reign  Cawood  continued  as  queen's 
printer,  but  Richard  Jugge  was  associated  with  him  in  the  office. 
Cawood  died  in  1570,  and  Jugge  held  the  office  alone  until  his  death 
a  few  years  later.  Christopher  Barker  was  then  made  queen's 
printer,  and  as  such  printed  himself  or  by  his  deputies  until  the 
end  of  the  century.  He  was  then  succeeded  by  his  son  Robert 
Barker,  who  printed  the  last  of  Elizabeth's  sessions  in  1601. 

Of  the  years  printed  by  Jugge  and  Cawood  several  reissues 
were  printed,  but  there  is  no  sign  of  a  general  reprint  until  about 
1 57 1,  when  the  previous  years  seem  to  have  been  reprinted  for 
Tottel's  collection.  When  Barker  began  to  print  he  seems  to  have 
adopted  the  policy  of  printing  at  the  first  a  large  enough  edition 
to  last.  In  only  two  cases  does  he  seem  to  have  made  a  second 
printing. 

Joseph  H.  Bedle.  , 

Hakvasd  Law  School. 
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COMMERCIAL  LETTERS  OF  CREDIT 

THE  commerdal  letter  of  credit  has  a  long  mercantile  history. 
It  has  a  much  shorter  legal  history.  But  it  is  no  new  thing  in 
English  and  American  law.  And  yet,  after  an  experience  of  over 
a  century,  the  law  upon  this  important  subject  is  confused  and  im- 
certain. 

Although  merchants  and  bankers  have  been  using  commercial 
letters  of  credit  for  decades  and  from  long  experience,  more  or  less 
imiform,  imderstand  in  a  business  way  the  business  obligations 
which  are  created  as  a  result  of  their  issue,  it  is  nevertheless 
uncertain  in  what  manner  or  at  what  moment  of  time  the  law 
predicates  upon  them  legal  rights  and  obligations.  Do  rights  and 
obligations  arise  at  the  moment  the  letter  is  issued  as  the  result 
of  a  contract  which  is  formed  at  that  time,  or  do  obligations  and 
rights  arise  at  some  subsequent  time?  If  they  arise  at  a  sub- 
sequent time,  is  it  because  the  letter  is  an  offer  which,  when  ac- 
cepted, becomes  a  contract,  or  is  it  because  the  letter  amounts  to 
a  representation  which,  when  acted  upon,  creates  some  legal  right 
by  estoppel  ?  Upon  the  answer  to  these  questions  depends  the  solu- 
tion of  the  important  problems  of  the  effect  of  revocation,  fraud, 
mistake,  failure  of  consideration,  insolvency,  and  assignment. 
Some  of  these  problems  have  never  been  presented  for  solution; 
others  have  been  dealt  with  in  an  imcertain  and  unsatisfactory 
manner. 

This  situation  is  undesirable  both  from  a  mercantile  and  from 
a  legal  point  of  view.  Commercial  letters  of  credit  are  in  con- 
stant use;  they  involve  large  amounts;  their  natiu-e  and  effect 
are  well  understood  in  the  business  world.  Certainty  in  law  is 
therefore  a  matter  of  importance.  But  no  banker  or  merchant 
can  rely  upon  the  law  as  it  is  at  the  present  time,  and  no  lawyer 
can  safely  advise  clients. 

This  confusion  in  legal  analysis  is  referable  to  a  large  extent,  if 
not  solely,  to  an  imperfect  imderstanding  of  the  business  trans- 
action and  to  an  attempt  to  fit  all  letters  of  credit  into  one 
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category  both  factual  and  legal.  No  correct  legal  analysis  can  be 
made  unless  there  is  first  made  a  correct  business  analysis.  The 
law  is  seeking  to  give  effect  to  the  expressed  will  of  the  parties,  and 
not  to  force  the  parties  into  a  preconceived  legal  notion  of  what 
their  will  ought  to  be.  The  actual  business  transaction  in  the 
particular  case  is  consequently  the  essential  basis  of  the  l^al  re- 
sult. If  the  business  transaction  may  assume  a  variety  of  forms, 
each  differing  materially  in  its  facts  and  in  the  relation  of  the 
parties,  the  legal  analysis  is  necessarily  affected. 

The  business  transaction  which  gives  rise  to  commercial  letters 
of  credit  will,  therefore,  merit  an  extensive  examination  before  the 
legal  transaction  can  be  discussed. 


THE  BUSINESS  TRANSACTION* 

When  a  prospective  buyer  in  one  locality  desires  to  purchase 
goods  of  a  prospective  seller  in  another  locality  there  arises  the  prob- 
lem of  financing  the  sale.  If  the  seller  is  to  manufacture  the  goods, 
or  to  procure  the  merchandise  from  some  third  person,  he  wishes 
to  be  certain  that  the  buyer  will  take  and  pay  for  them  when  they 
come  into  existence,  or  are  procured,  and  put  on  board  the  shq) 
or  cars.  If  the  seller  already  has  the  goods,  he  desires  to  be  paid 
the  purchase  price  upon  shipment.  The  buyer,  on  the  other  hand, 
wishes  to  be  certain  that  the  goods  have  been  shipped  according 
to  instructions  and  he  does  not  desire  to  pay  before  they  have  been 


^  There  is  no  complete  account  of  the  business  transaction  to  be  found  in  any  one 
book.  The  best  description  of  the  use  of  commercial  letters  of  credit  will  be  found 
in  Whitaksr,  Foxeign  Exchange  (N.  Y.,  19x9).  Other  useful  books  are:  Eschxx, 
Foreign  Exchange  Expladved  (N.  Y.,  1920);  Peeoado,  Exfokung  to  the  Woxld 
(N.  Y.,  Z920);  Sn.VER,  CoMicEBCiAL  Banking  and  Credits  (N.  Y.,  1920);  United 
States  Department  of  Coiocerce,  Paper  Work  in  Export  Trade  (Wash.,  1920); 
York,  Foreign  Exchange,  Theory  and  Practice  (N.  Y.,  1920);  Savat,  Prin- 
ciples OF  Foreign  Trade  (N.  Y.,  1919);  Wolfe,  Theory  and  Practice  op  Inter- 
national Commerce  (N.  Y.,  19x9);  Brown,  Principles  of  Commerce  (N.  Y.,  1918); 
DuDENEY,  The  Exporter's  Handbook  (London,  19 16);  Escher,  Elements  of 
Foreign  Exchange  (N.  Y.,  19x5);  Hough,  Practical  Exporting  (N.  Y.,  19x5); 
Spalding,  Foreign  Exchange  and  Foreign  Bills  (London,  X9Z5);  Unxtsd  States 
Department  of  Commerce  and  Labor,  Foreign  Credits  (Wash.,  19x2);  Modern 
Business,  VoL  6  (N.  Y.,  1910);  Brooks,  Foreign  Exchange  Text  Book  (Chicago, 
X9C18);  AiARGRAFF,  INTERNATIONAL  EXCHANGE  (Chicago,  X903).  See  also  special 
pamphlets  published  by  New  Yoik  banks. 
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received  and  marketed.  Payment  may  be  made,  according  to  the 
terms  of  the  sales  contract,  in  one  of  five  ways:  (i)  cash  with 
the  order  or  against  shipping  documents;  (2)  the  buyer's  promissory 
note,  or  the  note  of  a  third  person,  or  bills  of  exchange  on  a  person 
other  than  the  buyer,  properly  accepted  and  indorsed,  sent  with 
the  order,  or  surrendered  against  shipping  documents;  (3)  open, 
or  book,  credit  with  subsequent  remittance  in  cash  or  commercial 
paper;  (4)  trade  acceptance,  or  bills  of  exchange  drawn  by  the 
seller  on  the  buyer;  (5)  letter  of  credit. 

None  of  the  first  four  methods  is  satisfactory  both  to  the  buyer 
and  to  the  seller.  To  compel  the  buyer  to  send  cash  with  the  order 
or  to  pay  cash  against  shipping  documents  would  often  put  an 
impossible  burden  upon  his  capital.  His  desire  to  posQ)one  actual 
payment  is  met  when  he  sends  his  own  note.  The  seller,  however, 
will  often  refuse  to  do  business  on  such  terms,  for  in  a  place  where 
the  maker  is  not  known  the  paper  is  not  marketable.  The  seller 
must  at  all  events  trust  the  credit  of  the  buyer.  When  the  note, 
or  the  accepted  draft,  of  a  third  person,  usually  a  bank,  is  given, 
the  seller  has  commercial  paper  of  greater  marketability,  but,  on  the 
other  hand,  the  buyer  has  had  to  pay  the  bank  .cash  for  the  paper  or 
has  had  to  give  security,  and  it  is  important  to  note  that  the  goods 
which  form  the  subject  matter  of  the  sales  contract  cannot  conven- 
iently be  used  for  this  pmpose.  Moreover,  from  the  buyer's  point 
of  view,  there  is  a  further  disadvantage:  he  is  anxious  to  turn  over 
notes  or  drafts  against  shipping  documents,  and  in  order  to  accom- 
plish this  result  he  must  forward  the  negotiable  instruments  to  some 
agent  in  the  seller's  town  or  coimtry  with  proper  instructions  to  the 
seller  and  to  the  agent.  The  open  credit  places  upon  the  seller  the 
entire  burden  of  the  buyer's  honesty  and  solvency.  The  trade  ac- 
ceptance is  also  open  to  objections  by  the  seller.  If  the  draft  is  a 
dean  bill  of  exchange,  not  only  is  it  not  readily  marketable  but  the 
chances  of  secondary  liability  of  the  seller  as  drawer  are  consider- 
able. If  a  purchaser  for  the  bill  is  obtained,  it  is  usually  because 
he  relies  entirely  on  the  financial  standing  of  the  drawer.  Many 
banks  refuse  to  discoimt  this  kind  of  paper,  not  simply  because 
fhey  are  unwilling  to  trust  the  unsecured  credit  of  the  drawer, 
but  because  they  do  not  care  to  purchase  paper  which  is  likely  to 
be  protested.  If  the  draft  is  a  dociunentary  bill  of  exchange,  a 
purchaser  is  more  easily  obtained,  for  he  now  has  the  security  of 
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the  goods  in  addition  to  the  secondary  liability  of  the  drawer. 
Nevertheless,  he  prefers  to  rely  on  neither  of  these.  He  dislikes 
handling  the  goods  or  proceeding  against  parties  secondarily  liable. 
He  is  concerned  chiefly  with  having  the  draft  accepted  and  paid, 
and  of  acceptance  and  payment  he  is  in  doubt.  Hence,  very  often 
the  seller  is  forced  to  deposit  for  collection. 

The  business  problem  is  how  to  meet  the  desires  of  both  the 
buyer  and  the  seller;  how  to  enable  the  seller  to  receive  his  mon^ 
upon  shipment;  how  to  enable  the  buyer  to  postpone  actual  pay- 
ment until  the  goods  have  been  received  and  resold;  how  to  enable 
a  bank  to  lend  its  credit  and  not  its  funds;  how  to  utilize  the  goods 
as  security  in  the  meantime.  The  instrumentality  of  the  com- 
mercial letter  of  credit  meets  these  requirements  perfectly. 

Definition  of  Terms 

To  attempt  to  define  a  commercial  letter  of  credit  would  be  more 
than  futile.  That  the  use  of  a  definition  as  a  starting  point  serves 
to  obscure  analysis  and  is  a  source  of  legal  error  is  nowhere  more 
evident  than  in  the  subject  of  letters  of  credit.  Their  variations 
are  almost  infinite.  .  In  the  broadest  sense,  and  a  sense  often  used 
by  the  courts,  a  letter  of  credit  is  any  letter  whereby  the  writer 
arranges  for  some  other  person  to  obtain  credit.'  But  in  mer- 
cantile language  the  term  has  a  much  narrower  meaning,  and  is 
coming  more  and  more  to  have  a  connotation  which  is  definite, 
restricted,  and  precise.  The  commercial  letter  of  credit  is  most 
commonly  used  in  connection  with  the  sale  of  goods.  For  the 
purpose  of  this  article  the  discussion  will  be  confined  to  letters 
which  are  so  used.  Such  letters  may  be  best  imderstood  by  a 
consideration  of  their  object,  which  is  to  enable  the  seller  of  goods 

*  The  orthodox  legal  definition  is  to  be  found  in  Story,  Bills  or  Excbamge,  3  ed., 
§  459  (1853).  S^  <^^  Byles,  Bills  or  Exchange,  16  ed.,  p.  xii  (1899);  Chaluzss, 
Bills  or  Exchange,  6  ed.,  pp.  183-184  (1903);  2  Daniel,  Negoiiablb  Instru- 
ments, 6  ed.,  §  1790  (1914);  18  American  and  English  Encyclopaedia  or  Law, 
2  ed.,  p.  831;  Black,  Law  Dictionary,  Tit  ''Letter  of  Credit";  Bouvier,  Law  Dic- 
tionary, Tit.  "Letter  of  Credit";  American  Steel  Co.  v.  Irving  National  Bank,  266 
Fed.  41, 43  (1920);  Liggett  and  Levy  v.  Union  National  Bank,  233  Mo.  590, 136  S.  W. 
299  (1911} ;  Bank  of  Montreal  v.  Thomas,  16  Ont.  503  (1888);  Bisaell «.  Lewis,  4  Mich. 
450  (1857);  Union  Bank  of  Louisiana  v.  Coster,  3  N.  Y.  203  (1850);  Birckhead  t. 
Brown,  5  Hill  (N.  Y.)  634  (1843),  2  Den.  (N.  Y.)  375  (184s).  For  a  judicial  dissent 
from  this  orthodox  definition  see  Van  Brunt,  P.  J.,  in  Johannessen  9,  Munroe,  84  Hun, 
(N.  Y.)  594  (189s). 
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to  obtain  cash  upon  shipment,  or  to  discount  a  draft  for  the  pur- 
chase price  rather  than  to  deposit  for  collection.  The  letter  is 
therefore  designed  to  assure  the  seller  that  cash  will  be  paid,  or  to 
authorize  a  designated  person  to  draw  bills  of  exchange  and  to 
enable  the  seller  to  show  this  authority  in  order  to  discount  the 
drafts,  or  simply  to  assure  the  seller  that  the  drafts  will  be  pur- 
chased. It  is  therefore  common  to  provide  authority  for  the  draw- 
ing of  drafts  upon  some  person  whose  financial  standing  is  better 
known  than  the  buyer's.  In  most  cases  this  is  a  bank,  and  the  credit 
is  in  consequence  often  called  a  bank  credit.  Commercial  letters 
of  credit  are,  however,  by  no  means  confined  either  to  those  which 
provide  for  the  drawing  of  drafts  on  some  person  other  than  the 
buyer  or  to  those  which  are  written  by  bankers. 
A  commercial  letter  of  credit  may  roughly  be  said  to  be: 
(i)  Any  letter  whereby  the  writer  authorizes  some  other  person 
to  draw  bills  of  exchange  on  the  writer  or  upon  some  designated 
third  person  and  undertakes  either  expressly  or  by  implication 
that  drafts  drawn  in  compliance  with  the  terms  of  the  letter  will 
be  accepted  and  paid.  The  credit  in  connection  with  which  this 
*  letter  is  used  is  known  as  the  acceptance  credit.  It  is  the  normal 
letter  of  credit  transaction. 

(2)  Any  letter  whereby  the  writer  agrees  to  pay,  or  undertakes 
that  some  other  person  will  pay,  a  de^gnated  amount  of  money, 
in  cash,  for  specified  shipping  documents.  The  credit  in  connection 
with  which  this  letter  is  used  is  known  as  the  cash  credit.  The  money 
is  paid  without  the  interposition  of  an  acceptance  or  discount  of 
a  bill  of  exchange.  In  other  respects  it  is  the  same  as  the  acceptance 
credit.    It  is  not  the  normal  letter  of  credit  transaction. 

(3)  Any  letter  whereby  the  writer  agrees  to  purchase  drafts 
drawn  upon  a  designated  person.  The  credit  in  connection  with 
which  this  letter  is  used  is  known  as  the  negotiation  credit.  It  is 
less  common  than  either  the  acceptance  or  the  cash  credit. 

Mercantile  writers  tend  to  exclude  the  cash  credit  from  the  sub- 
ject of  letters  of  credit,  and  to  confine  letters  of  credit  to  those 
letters  used  in  connection  with  the  acceptance  credit.'  Many 
writers,  however,  include  in  the  subject  of  letters  of  credit  those 

*  See  WHITAKE&,  p.  131;  Hough,  pp.  544-546;  U.  S.  Deft,  or  Commesce,  Paper 
WosK  IN  Export  Tbade,  p.  131;  Sn.vEE,  p.  84;  Spalding,  p.  147;  Escheb,  Foreign 
Trade  Explained,  pp.  109, 143;  Preciado,  pp.  280,  287. 
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letters  used  in  connection  with  the  negotiation  credit.  The  business 
principle  of  the  cash  credit  is  in  every  respect  the  same  as  the 
principle  of  the  acceptance  credit.  The  discussion  in  this  article 
will  therefore  be  confined  to  those  letters  used  in  connection  with 
the  negotiation  and  the  acceptance  credits,  more  particularly  the 
latter. 

A  letter  of  credit  may  be  clean  or  docimientary.  A  clean  leUer 
of  credit  provides  for  an  acceptance  or  negotiation  of  a  draft  un- 
accompanied by  shipping  documents.  A  documentary  letter  of 
credit  provides  for  an  acceptance  or  negotiation  of  a  drafl  accom- 
panied by  shipping  documents.  The  documentary  acceptance 
letter  of  credit  is  the  type  in  ordinary  use. 

In  mercantile  language,  the  person  who  arranges  for  the  credit 
and  procures  the  letter  of  credit  is  known  as  the  applicant  for  the 
credit  (he  is  usually  the  buyer  of  the  goods) ;  the  person  who  is  to 
draw  the  drafts,  or  to  whom  cash  is  to  be  paid,  is  known  as  the 
beneficiary  of  the  credit  (he  is  usually  the  seller  of  the  goods) ;  the 
writer  of  the  letter  of  credit  is  known  as  the  issuer  or  credit-issuing 
bank;  the  person  upon  whom  the  drafts  are  to  be  drawn  is  known 
as  the  drawee  or  accepting  bank;  the  person  who  is  to  discount  the  * 
drafts  is  known  as  the  draft^buying  or  negotiating  bank.  The  benefi- 
ciary is  the  accredited  party.  The  negotiating  bank  is  the  accrediting 
party.* 

In  judicial  language,  the  writer  is  sometimes  spoken  of  as  the 
issuer;  the  person  in  whose  behalf  the  letter  of  credit  is  issued,  as 
the  holder;  and  the  person  to  whom  it  is  written,  as  the  addressee.^ 
But  such  terminology  is  neither  illuminating  nor  conducive  to 
clear  analysis.  The  writer  may  be  the  buyer  or  he  may  be  some 
person  other  than  the  buyer;  the  writer  may  be  the  drawee  bank 
or  he  may  be  some  other  bank.  The  term  holder  is  misleading  for 
two  reasons:  first,  because,  although  the  letter  is  usually  delivered 
to  the  person  at  whose  behest  it  is  written,  it  is  often  sent  directly 
by  the  writer  to  the  person  to  whom  it  is  written  without  the  inter- 
position of  the  person  on  whose  behalf  it  was  issued;  and  secondly, 
because  the  term  holder  has  a  technical  meaning  in  the  law  of  bills 

*  As  between  the  credit-issuing  bank,  the  beneficiary  of  the  credit,  and  the  ne- 
gotiating bank  the  negotiating  bank  is  the  accrediting  party.  It  is  in  thb  sense  that 
the  term  is  here  used. 

•  See  Omer  F.  Herahey,  "Letters  of  Credit,"  32  Haev.  L.  Rev.  i  (19x8). 
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and  notes.  The  term  addressee  is  the  most  confusing  and  useless 
of  the  three,  for  the  letter  may  be  written  to  the  buyer,  or  to  the 
seller,  or  to  the  person  upon  whom  the  drafts  are  to  be  drawn,  or 
to  the  world  at  large,  and  it  may  be  sent  to  one  other  than  the  per- 
son to  whom  it  is  ostensibly  written.  The  essential  inquiry  analyt- 
ically is.  To  whom  is  the  promise  made  ? 

Since  the  commercial  letter  of  credit  is  used  chiefly  to  facilitate 
payments  under  sales  contracts,  it  seems  desirable  for  the  sake  of 
clearness  of  analysis  to  combine  the  terminology  of  the  sales  con- 
tract with  the  mercantile  terminology  of  letters  of  credit  and  to 
use  the  following  terms: 

Buyer.  This  is  the  person  to  whom  the  goods  are  sold  under 
the  sales  contract.    Generally,  he  is  the  applicant  far  the  credit. 

Seller,  This  is  the  person  by  whom  the  goods  are  sold  under  the 
sales  contract.  Generally,  he  is  the  beneficiary  af  the  credit  and 
the  accredited  party. 

Credit-apening  bank.  This  is  the  individual  or  firm  with  which 
the  applicant  for  the  credit  arranges  for  the  issuing  of  the  letter 
of  credit. 

Issuing  bank.  This  is  the  individual  or  firm,  other  than  the  buyer, 
that  writes  the  letter  of  credit. 

Drawee  bank.  This  is  the  individual  or  firm,  other  than  the 
buyer,  upon  which  the  drafts  under  the  letter  of  credit  are  to  be 
drawn. 

Purchasing  bank,  or  purchaser.  This  is  the  individual  or  firm 
which  discounts  the  drafts  drawn  under  the  letter  of  credit.  It 
is  the  accrediting  party. 

These  terms  will  be  used  throughout  this  article. 

Types  of  Commercial  Letters  of  Credit 

The  mechanism  of  the  letter  of  credit  method  of  financing  ship- 
ments, the  nature  of  the  transaction,  and  the  relation  of  the  parties 
are  best  understood  through  an  examination  of  the  ways  in  which 
it  is  employed.  Commercial  letters  of  credit  may  be  classified 
f imctionally  ^  imder  three  types:  letters  written  by  the  buyer; 
letters  written  by  some  one  other  than  the  buyer;  combinations  of 
these  two  used  in  conjunction. 

•  For  a  different  classification  see  Hershey,  op,  cU, 
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I.  Letters  Written  by  the  Buyer 

A  few  examples  of  letters  written  by  the  buyer  may  be  noted. 
The  list  is  not  intended  to  be  exhaustive. 

(i)  The  letter  is  written  to  the  seller  and  authorizes  him  to 
draw  bills  of  exchange  in  a  specified  manner  on  the  buyer/ 

(2)  The  letter  is  addressed  to  whom  it  may  concern  and  author- 
izes the  seller  to  draw  on  the  buyer.^ 

(3)  The  letter  is  written  either  to  the  seller  or  to  whom  it  may 
concern  and  authorizes  the  seller  to  draw  in  a  specified  manner 
upon  a  designated  third  person.  The  buyer  undertakes  that  the 
drafts  will  be  accepted  and  paid.    It  is  sent  to  the  seller. 

(4)  The  letter  is  addressed  to  a  third  person  and  authorizes  the 
seller  to  draw  on  the  third  person  and  the  third  person  to  accept 
and  pay.  It  may  be  sent  to  the  seller,  or  to  the  third  person,  or  a 
copy  may  be  sent  to  each.* 

(5)  The  letter  is  addressed  to  a  third  person  and  authorizes  the 
third  person  to  purchase  specified  drafts  which  the  seller  will  draw 
on  the  buyer.^®   The  buyer  undertakes  to  accept  and  pay. 

'  This  fonn  was  \xsed  in  the  following  cases:  Putnam  National  Bank  v.  Snow,  17a 
Mass.  569,  52  N.  £.  1079  (i^);  Exchange  Bank  v.  Hubbard,  6a  Fed.  xxa  (1894); 
Nevada  Bank  v.  Luce,  139  Mass.  488,  x  N.  £.  926  (1885);  Allen  9.  Horoor,  2  McGloin 
(La.)  X77  (1884);  First  National  Bank  of  Flora  v.  Clark,  61  Md.  400  (1883);  Young 
V.  Lehman,  63  Ala.  519  (1879);  Franklin  Bank  of  Baltimore  v.  Lynch,  52  Md.  270 
(1879) ;  Second  National  Bank  v.  Diefendorf,  90  Ul.  396  (1878);  Miltenbeiger  9.  Cooke, 
x8  Wan.  (U.  S.)  241  (1873);  Smith  v.  Ledyard,  49  Ala.  279  (1873);  Merchants'  Ex- 
change National  Bank  v.  Cardozo,  35  N.  Y.  Sup.  Ct  X62  (1872);  Exchange  Bank  of 
St.  Louis  V.  Rice,  98  Mass.  288  (1867};  Vall6  v.  Cerr^'s  Adm'r,  36  Mo.  575  (1865); 
Lugnie  V.  Woodrufif,  29  Ga.  648  (i860);  Bissell  v.  Lewis,  4  Mich.  450  (1857);  Lewis 
9.  Kramer,  3  Md.  265  (1852);  Foxinan  v.  Walker,  4  La.  Ann.  409  (1849);  Lonsdale 
9.  Lafayette  Bank,  x8  Ohio,  126  (1849);  Nisbett  v.  Galbndth,  3  La.  Ann.  690  (1848); 
Muxdock  V.  Mills,  xx  Mete.  (Mass.)  5  (X846);  Ulster  County  Bank  9.  McFailan,  3  Den. 
(N.  Y.)  SS3  (1846);  Worcester  Bank  9.  Wells,  8  Mete.  (Mass.)  X07  (1844);  Michigan 
Bank  9.  Ely,  X7  Wend.  (N.  Y.)  508  (X837);  Parker  9.  Gxeele,  5  Wend.  (N.  Y.)  4H 
(X830);  Lanusse  9.  Barker,  3  Wheat.  (U.  S.)  xox  (x8x8);  Urquluut  9.  M'lver,  4  Johns. 
(N.  Y.)  X03  (1809). 

*  Merchants'  Bank  of  Canada  9.  Griswold,  72  N.  Y.  472  (X878). 

*  This  is  similar  to  the  agreement  which  the  buyer  signs  for  Type  3  letters  of 
credit.    See  infra,  pp.  551-553. 

^^  This  form  was  used  in  the  following  cases:  Wilson  &  Co.  9.  Niffenegger,  2x1 
Mich.  3XX,  X78  N.  W.  667  (X920);  American  National  Bank  9.  Pillman,  X76  Mo.  App. 
430,  X58  S.  W.  433  (1913);  Bank  of  Beaver  County  9.  Bradstreet,  89  Neb.  x86,  X30 
N.  W.  X038  (x9xi);  Baeschlin  9.  Chamberlain  Banking  House,  67  Neb.  X96,  93  N.  W. 
4x2  (X903);  Lyon  9.  Van  Raden,  X26  Mich.  259,  85  N.  W.  727  (x90x);  Burke  9.  Utah 
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The  writer  may  attach  whatever  conditions  he  pleases.  He  may 
state  as  conditions  precedent  to  acceptance  and  payment  that 
the  shipping  docimients  accompany  or  be  attached  to  the  draft^ 
that  the  acceptor  or  purchasing  bank  make  a  notation  of  the  letter 
on  the  draft  and  of  the  draft  on  the  letter,  and  he  may  expressly 
limit  the  duration  of  the  authority  and  the  maximum  amount 
for  which  drafts  may  be  drawn.  The  requirements  of  the  buyer 
are  thus  met.  But  a  letter  written  by  a  buyer,  unless  he  is  well 
known,  adds  but  little  to  the  marketability  of  the  draft.  Conse- 
quently this  type  of  letter  is  of  slight  importance  in  international 
trade.  Its  use  is  confined  to  domestic  commerce,  where  it  is  most 
frequently  employed  by  principals  in  the  case  of  their  purchasing 
agents. 

2.    Letters  Written  by  Some  One  Other  than  the  Buyer 

A  few  illustrative  examples  of  letters  written  by  some  one  other 
than  the  buyer  may  be  noted.  In  this  connection  it  is  immaterial 
to  inquire  into  the  motives  of  the  writer,  or  to  ask  whether  there 
was  any  agreement  between  the  writer  and  the  person  to  whom 
title  to  the  goods  passed. 

(i)  The  letter  is  addressed  to  the  seller.  It  requests  that  goods 
be  furnished  the  buyer.  The  writer  undertakes  to  pay  the  purchase 
price." 

(2)  The  letter  is  addressed  to  the  seller,  and  requests  that  goods 
be  furnished  the  buyer.  The  writer  imdertakes  to  pay  the  pur- 
chase price  in  case  the  buyer  does  not  pay.^* 

National  Bank,  47  Neb.  347,  66  N.  W.  295  (1896};  Union  Bank  v.  Shea,  57  Minn. 
x8o,  58  N.  W.  98s  (1894);  Palmer  v.  Rice,  36  Neb.  844,  55  N.  W.  256  (1893);  F»wt 
National  Bank  9.  Fiske,  133  Pa.  St.  241,  19  Atl.  554  (1890);  Hall  v.  First  National 
Bank,  35  111.  App.  116  (1889),  i33  ^'  ^34$  ^4  N.  £.  546  (1890};  First  National  Bank 
0.  Bensley,  2  Fed.  609  (i88b);  Brinkman  9.  Hunter,  73  Mo.  172  (1880);  White's  Bank 
of  BufiEalo  V.  Myles,  73  N.  Y.  335  (1878);  Johnson  v.  Blakemore,  28  La.  Ann.  140 
(1876);  Bums  9.  Rowland,  40  Barb.  (N.  Y.)  368  (1863);  Dickins  v.  Beal,  10  Pet. 
(U.  ST)  572  (1836);  Boyce  ».  Edwards,  4  Pet.  (U.  S.)  in  (1830). 

u  This  form  was  used  in  the  following  cases:  Fletcher  Guano  Co.  v.  Bumside,  142 
Ga.  803, 83  S.  E.  935  (1914);  Krakauer  v.  Chapman,  16  App.  Div.  115, 45  N.  Y.  Supp. 
127  (1897);  Cheever  9.  Schall,  87  Hun  (N.  Y.)  32  (1895);  Smith  ».  Montgomery,  3  Tex. 
199  (1848};  Kennedy  v.  Geddes,  3  Ala.  581  (1842);  Lienow  v.  Pitcaim,  Fed.  Cas.  No. 
8,341  (1832);  Edmonston  v.  Drake,  5  Pet.  (U.  S.)  624  (1831);  Sollee  v.  Meugy, 
z  Bailey  Law  (S.  C.)  620  (1830);  Walsh  and  Beekman  v.  Bailee,  10  Johns.  (N.  Y.) 
180  (1813);  Grant  v.  Naylor,  4  Cranch  (U.  S.)  224  (1808). 

n  This  form  was  \ised  in  the  following  cases:  Holmes  v  Schwab  &  Sons,  141  Ga. 
44,  80  S.  E.  313  (1913);  Crane  Co.  v,  Specht,  39  Neb.  123,  57  N.  W.  1015  (1894); 
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(3)  The  letter  is  the  same  as  subtypes  (i)  and  (2)  except  that 
it  is  addressed  to  whom  it  may  concern.  It  is  delivered  to  the 
buyer." 

(4)  The  letter  is  addressed  to  the  buyer  (or  to  the  seller)  and 
authorizes  the  buyer  to  draw  specified  drafts  in  favor  of  the  seller 
which  the  writer  undertakes  to  accept  and  pay.^* 

(5)  The  letter  is  addressed  to  the  buyer  and  authorizes  him  to 
draw  on  the  writer,  who  imdertakes  to  honor  the  drafts." 

(6)  The  letter  is  addressed  to  the  seller  and  authorizes  him  to 
draw  on  the  writer  who  imdertakes  to  honor  the  drafts." 

(7)  The  letter  is  addressed  to  whom  it  may  concern  (or  to  the 
seller,  or  to  a  third  person)  and  authorizes  the  seller  to  draw  on  a 
third  person  drafts  which  the  writer  undertakes  will  be  accepted 
and  paid.^^ 

(8)  The  letter  is  addressed  to  whcnn  it  may  concern  and  author- 
izes the  buyer  (or  the  seller)  to  draw  specified  drafts  on  the  writer 
who  undertakes  to  honor  them." 

(9)  The  letter  is  addressed  to  the  seller  (or  to  the  buyer,  or  to  a 
third  person,  or  to  whom  it  may  concern)  and  promises  to  pur- 
chase specified  drafts." 

Taylor  v,  Wetmore,  10  Ohio,  490  (1841} ;  Adams  v.  Jones,  la  Pet.  (U.  S.)  207  (1838); 
Douglass  V.  Reynolds,  7  Pet.  (U.  S.)  Z13  (1833);  Robbins  v.  Bingham,  4  Johns.  (S,  Y.) 
476  (1809). 

^  This  form  was  used  in  the  following  cases:  Johnson  v.  Brown,  51  Ga.  498  (1874); 
Lawrason  v.  Mason,  3  Cranch  (U.  S.)  492  (1806). 

i«  This  form  was  usecrm  the  following  cases:  Sigd-Campion  Live  Stock  Commissiaa 
Co.  V.  Davis,  69  Colo.  511, 194  Pac.  468  (1921);  People's  Saving  Bank  &  Trust  Co.  v. 
Landstreet,  87  So.  227  (Fla.,  1920);  North  Atchison  Bank  v.  Ganetson,  51  Fed.  168 
(1892);  Lindley  v.  First  National  Bank,  76  Iowa,  629,  41  N.  W.  381  (1889). 

^*  This  form  was  used  in  the  following  cases:  Springfield  Bank  v.  Mitchell,  48  BL 
App.  486  (1892);  Ranger  v.  Saigent,  36  Tex.  26  (1871);  Nelson  v.  First  National  Bank, 
48  Dl.  36  (1868);  Monroe  ».  Pilkington,  14  How.  Pr.  0^.  Y.)  250  (1857). 

!•  This  form  was  used  in  the  following  cases:  Brown  v.  Ambler,  66  Md.  391,  7  AtL 
903  (1887);  Lockwood  V.  Brownson,  53  Tex.  523  (1880);  Yotmg  v.  Lehman,  63  Ak. 
519  (1879);  Bsley  9.  Jones,  12  Gray  (Mass.)  260  (1858). 

^'  This  form  was  \xsed  in  the  following  cases:  Cutler  v.  American  Exchange  National 
Bank,  113  N.  Y.  593,  21  N.  £.  710  (1889);  Evansville  National  Bank  v.  Kaiifmann, 
93  N.  Y.  273  (1883);  Pollock  V.  Hehn,  54  Miss,  x  (1876);  Omaha  National  Bank  v.  Fiist 
National  Bank,  59  BL  428  (1871). 

1*  This  form  was  used  m  the  following  cases:  Bank  of  Seneca  v.  First  National 
Bank  of  Carthage,  105  Mo.  App.  722,  78  S.  W.  1092  (1904};  Roman  9.  Sema,  40  Tex. 
306  (1874);  Union  Bank  v.  Coster,  3  N.  Y.  203  (1850). 

^  This  is  the  same  as  the  authority  to  draw  and  the  letter  of  advice  discuaaed 
infra,  pp,  SA9-SS1' 
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The  writer  may  attach  conditions  in  respect  to  goods,  drafts, 
shipping  documents,  duration  of  time,  and  the  like.  These  numer- 
ous sub-types  are  given  for  the  purpose  of  showing  the  great  variety 
of  forms  which  they  may  take. 

J.  Letters  Written  by  the  Buyer  and  Letters  Written  by  Some  One 

Other  than  the  Buyer  used  in  Combination 

The  combinations  of  the  sub-types  of  the  first  and  second  types 
may  be  numerous.    There  are,  however,  five  combinations  which 
are  in  common  use.     These  combinations  give  rise  to  certam 
letters  which  are  employed  to  such  an  extent,  especially  in  export 
and  dmport  trade,  that  the  designation  letter  of  credit  is  coming 
to  be  used  among  merchants  and  bankers  to  refer  to  them  exclu- 
sively.   It  is  with  these  well-recognized  and  imderstood  letters, 
in  reference  to  which  the  term  letter  of  credit  has  a  fairly  de&oxt^ 
and    exclusive  meaning,  that  this  article  wiU  deal.     These  ^^^ 
letters  are:  (i)   authority  to  purchase  drafts,   (2)  direct  impo^ 
letter  of  credit,  (3)  indirect  import  letter  of  credit,  (4)   d*^^ 
export  letter  of  credit  and  advice  of  credit  opened,  and  (s)  seU^ 
export  letter  of  credit. 

(i)  Authority  to  purchase  drafts.^    This  letter  is  used  to  f  ao^- 
tate  the  trade  acceptance.    The  buyer  issues  to  his  local  baJ^ 
letter  which  states  that  the  seller  has  authority  to  draw  draxts 
the  buyer,  requests  the  bank  to  buy  the  drafts,  promises  to  ^^^^^ 
and  pay  them,  and  sometimes  requests  further  that  the    »^ 
arrange  for  some  bank  in  the  seller's  country  to  purchase  the  <i^     ^ 
m  the  first  instance.    This  letter  is  known  as  an  authority  to  dr      -^^ 
It  contains  a  definite  description  of  the  drafts  to  be  drawn 

^  See  WoLTE,  p.  241. 

"  Sec  Spaiding,  p.  152;  Whitaxbk,  p.  173;  Hottgb,  p.  $47'  ^      See 

The  buyer's  authority  is  «^mMimiMi  called  an  importer^ s  guaranty  to  ^<»***f^^^  |otift 

Hough,  p.  548.   These  fonns  vary  in  minor  respects  among  bankeis.   A  typ» 

is  given  below: 

Form  of  Authority  to  Draw. 

''To  .  .  .  [Here  insert  name  of  Issuing  Bank]  ...  Wv  '-^      l^'^'''^ 

DEAaSiis:  In  consideration  of  your  negotiating  drafts  to  be  drawn  by  .  •       -^      (Hete 
bwitnameoftheseUer]  .  .  .  on  .  .  .  [Hereinscrt  thcnameof  the  buyer]  .  •  ^^^^^^  jajd 
folloiw  a  description  of  the  drafts]  ...  I  hereby  agree  to  **=**P*  ^^  ?*2c^^^     ^  the 
drafts.  The  drafts  must  be  accompanied  by  .  .  .   [Here  f oUows  a  descnpwp^ 
shipping  documents].  .  .  .  ,  i^^ 

[Here  follows  a  power  of  sale  to  the  bank].    It  is  expressly  agieea  u»i 
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the  shipping  documents  to  be  attached.  The  bank  may  then 
write  a  Utter  of  advice  directly  to  the  seller  and  inform  him  that 
it  will  buy  the  drafts  when  presented.^  Or  it  may  send  to  another 
bank,  the  purchasing  bank,  in  the  country  where  the  seller  resides, 
a  letter  requesting  it  to  purchase  the  drafts.  This  letter  is  known 
as  an  authority  to  purchase  drafts.^  The  purchasing  bank,  thus 
authorized,  may  then  commxmicate  with  the  seller  by  means  of 
a  letter  of  advice. 

The  credit  in  connection  with  which  these  letters  are  used  is 
known  as  the  negotiation  credit.  These  authorities  to  draw  and  to 
purchase  and  letters  of  advice  are  considered  by  the  business  world 
as  creating  no  binding  obligations  from  the  moment  of  issue.   They 

Bank  assumes  no  liability  in  respect  to  foiged  or  altered  shipping  documents  or  defects 

in  quality  or  quantity  of  the  goods. 

It  is  understood  that  n^otiation  of  the  said  drafts  shall  be  optional  on  the  part 

of  the  Issuing  Bank. 

(Signed)  .  .  .  [name  of  buyer].  .  .  ." 

B  This  letter  is  sometimes  called  a  bankef^s  authority  to  draw.    See  Hough,  p.  528. 

More  properly  it  is  a  letter  of  advice  or  instruction. 

Form  or  the  Banker's  Letter  of  Advice  Used  in  Connection  with  the 
Authority  to  Purchase  and  the  Authority  to  Draw. 
"To  .  .  .  [Here  insert  the  name  of  the  seller]  .  .  . 

Dear  Sir:  We  are  instructed  to  purchase  your  drafts  drawn  on  .  .  .  [Here  insert 
the  name  of  the  buyer]  .  .  .  [Here  follows  a  description  of  the  drafts]  .  .  .  accom- 
panied  by  .  .  .  [Here  follows  a  description  of  the  shipping  documents]. 

Please  note  that  this  is  not  to  be  considered  as  being  a  bank  credit  and  does  not 
relieve  you  from  the  liability  usually  attaching  to  the  drawer  of  a  bill  of  exchange, 
also  that  although  it  is  to  be  considered  to  be  open  for  .  .  .  from  date  it  may  be  can- 
celled by  us  upon  giving  you  notice. 

(Signed)  .  .  .  [here  insert  name  of  Issuing  Bank].  .  .  ." 

The  n^otiation  credit  may  be  requested  with  recourse^  in  which  case  the  bank  has 
•recourse  against  the  seller  as  drawer,  or  without  recourse.  The  form  given  is  the 
negotiation  credit  with  recourse.    This  is  the  usual  form.   See  Wolfe,  pp.  414,  420. 

**  The  form  is  similar  to  the  authority  to  draw  set  forth  supra,  note  21,  with  some 
modifications.    See  Whitaker,  p.  175;  Hough,  p.  528;  Wolfe,  p.  420. 

For  cases  where  the  negotiation  credit  was  involved  see :  Bank  of  Plant  City  v.  Canal- 
Conmtierdal  Trust  and  Savings  Bank,  270  Fed.  477  (1921);  Lemon  Importing  Co. 
V,  Garfield  Savings  Bank,  187  App.  Div.  932,  105  Misc.  627,  173  N.  Y.  Supp.  551 
(1919);  Friedlander  v.  Bank  of  Australasia,  8  C.  L.  R.  (H.  C.  Australia)  85  (1909); 
Basse  and  Selve  v.  Bank  of  Australasia,  90  L.  T.  R.  6x8  (1904);  Borthwick  9.  Bank  of 
New  Zealand,  17  T.  L.  R.  2  (1900);  Burke  v,  Utah  National  Bank,  47  Neb.  247,  66 
N.  W.  29s  (1896);  Palmer  v.  Rice,  36  Neb.  844,  55  N.  W.  256  (1893);  Hall  v.  First 
National  Bank,  133  BL  234,  24  N.  £.  546  (1890);  White's  Bank  of  Buffalo  v.  Myles, 
73  N.  Y.  335  (1878);  Pollock  V.  Helm,  54  Miss,  x  (1876);  Waterston  v.  Edinburgh  and 
Glasgow  Bank,  20  Ct.  Sess.  642  (1858);  Orr  &  Barber  9.  Union  Bank  of  Scotland, 
I  Macq.  5x3  (1854;. 
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are  regarded  as  revocable  or  subject  to  modification  at  any  time 
prior  to  the  presentation  of  the  drafts  for  negotiation.^  Indeed, 
they  usually  contain  an  express  clause  to  this  effect. 

(2)  Direct  import  letter  of  credit.  This  letter  is  so  called  because 
it  is  issued  by  a  bank  in  the  buyer's  country,  at  the  request  of  the 
buyer,  for  the  purpose  of  facilitating  importation  of  merchandise, 
and  authorizes  the  seller  to  draw  directly  upon  the  issuing  bank. 

A  concrete  case  will  best  show  its  use.  The  buyer,  the  American 
Importing  Company  of  New  York,  and  the  seller,  the  British 
Exporting  Company  of  London,  are  contemplating  a  sale  of  goods. 
The  American  Importing  Company  wishes  to  postpone  actual 
payment  for  ninety  days  after  the  goods  are  shipped.  By  that 
time  the  merchandise  will  have  arrived  in  New  York,  will  have 
been  delivered  to  the  buyer,  and  resold.  The  goods  will  thus  be 
made  to  pay  for  themselves  without  any  outlay  of  capital  on  the 
part  of  the  Importing  Company.  The  British  Exporting  Company, 
on  the  other  hand,  wishes  to  be  paid  in  cash  as  soon  as  the  goods 
are  shipped.  Generally  the  sales  contract  is  made  first  and  stip- 
ulates that  the  buyer  shall  procure^  either  an  irrevocable  or  a 
revocable  letter  of  credit  in  favor  of  the  seller  from  the  buyer's 
local  bank,  the  Issuing  Bank  of  New  York;  or  sometimes  in  con- 
templation of  making  the  sales  contract  the  buyer  will  procure 
the  letter  of  credit  in  advance.^ 

The  Importing  Company  accordingly  applies  to  the  Issuing 
Bank  for  a  direct  import  letter  of  credit.  The  buyer  signs  and 
delivers  to  the  bank  a  written  statement  containing  four  main 
provisions:*^  first,  the  buyer  agrees  to  the  terms  of  the  letter  of 


•*  Sec  Whitaker,  pp.  176-178. 

■*  Bank  of  Taiwan,  Ltd.  v.  Goigas-Pierie  Mfg.  Co.,  273  Fed.  660  (1921);  Imbrie 
9.  D.  Nagase  &  Co.,  Ltd.,  187  N.  Y.  Supp.  692  (1921);  Parker  v.  Simon,  194  App. 
Div.  342, 185  N.  Y.  Supp.  339  (1920);  Frey  &  Son  v.  Sherburne  Co.  and  the  National 
City  Bank,  193  App.  Div.  849, 184  N.  Y.  Supp.  66x  (1920);  Lemon  Importing  Co.  9. 
Garfield  Savings  Bank,  187  App.  Div.  932, 105  Misc.  627, 173  N.  Y.  Supp.  551  (1919); 
Hindley  &  Co.  v.  Tothill,  Watson  &  Co.,  13  N.  Z.  L.  R.  13  (C.  A.,  1894).  See  Escher, 
FosKGN  Tbade  Explained,  p.  123.  See  also  United  States  Department  of  Com- 
iiEscE,  Papee  Woke  in  Export  Tkade,  p.  134. 

**  Roman  9.  Sema,  40  Tex.  306  (1874);  Edmonston  9.  Drake,  5  Pet.  (U.  S.)  624 
(1831). 

^  See  Margsaef,  pp.  91-92;  Eschee,  Foseign  Trade  Explained,  pp.  Z13,  149; 

Whitaeer,  pp.  132,  148;  Silver,  p.  192;  Brooes,  p.  176.    This  form  varies  slightly 
among  bankers.   A  typical  form  is  the  following: 
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credit  issued  by  the  bank;  secondly,  in  consideration  of  the  issue 
of  the  letter  of  credit  he  agrees  further  to  pay  the  bank  in  a  ^>ecified 

FoBM  OF  Buyer's  Agsebment. 
"To  .  .  .  [name  of  Issuing  Bank]  .  .  . 

Dear  Sirs:  In  consideiation  of  your  issuing  at  the  request  of  the  undersigned  your 
(Revocable)  (Irrevocable)  Letter  of  Credit  No.  ...  as  per  copy  on  reverse  side,  we 
hereby  agree  to  its  terms  and  bind  ourselves  to  pay  to  you  in  cash  at  .  .  .  on  demand, 
the  amoimt  of  each  draft  drawn  at  sight  thereimder  plus  interest  at  the  prevailing 
rate  when  required,  or  the  amount  ^f  each  acceptance  made  thereunder  at  least  one 
day  prior  to  the  maturity  of  such  acceptance  or  on  demand,  and  in  either  case  your 
commission  at  the  rate  of  .  .  .  per  cent,  on  such  part  as  may  be  used,  and  any  and 
all  chazges  and  expenses. 

The  undersigned  hereby  authorize  you  to  charge  their  account  with  you  with  any 
and  all  amounts  that  may  at  any  time  or  times  be  owing  from  them  to  you  hereunder 
or  otherwise. 

In  the  absence  of  written  instructions  to  the  contrary,  the  undersigned  hereby 
authorize  you  to  accept  as  "bills  of  lading"  under  the  said  credit,  any  documents 
issued  by  or  on  behalf  of  any  carrier,  including  lighterage  receipts,  which  acknowledge 
receipt  of  goods  for  tranq)ortation,  whatever  the  other  q)ecific  provisions  of  such 
documents,  and  the  date  of  evezy  such  document  is  to  be  regarded  as  the  date  of 
"shipment"  within  the  said  credit. 

Neither  you  nor  your  correspondents  shall  be  responsible  for  the  acts  of  the  bene- 
ficiaries of  the  said  credit,  nor  for  the  character,  kind,  quality,  quantity,  delivery,  or 
existence  of  the  merchandise  purporting  to  be  represented  by  the  documents;  nor  for 
any  difference  in  character,  kind,  qiiality,  quantity  of  merchandise  puzporting  to  be 
imported  under  this  credit  from  that  expressed  in  the  invoice  accompanying  the  drafts; 
nor  for  the  validity,  genuineness,  sufficiency,  fonn  or  correctness  of  documents,  even  if 
such  documents  shoxild,  in  fact,  prove  to  be  in  any  or  all  re^)ects  incorrect,  defective, 
irregular,  fraudxilent,  or  foiged;  nor  for  the  time,  place,  manner  or  order  in  which 
shipment  is  made;  nor  for  partial  or  incomplete  shipments;  nor  for  the  kind,  covering, 
character,  adequacy,  validity,  or  genuineness  of  any  insurance  or  the  solvency  or  re- 
q>onsibility  of  any  insurer  or  any  other  risk  connected  with  insurance;  nor  for  any  de- 
fault,  delay,  fraud,  or  deviation  from  instrucrions  of  the  shipper  or  any  one  else  in 
connection  with  the  said  merchandise,  the  shipping  thereof,  or  the  shipping  or  any  other 
documents  with  respect  thereto;  nor  for  ^elay  in  arrival  or  failure  to  arrive  either  of  the 
merchandise  or  of  any  documents;  nor  for  errors,  omissions,  interruptions  or  ddaysin 
the  transmission  or  delivery  of  messages  by  mail,  cable,  telegraph  or  wireless,  whether 
or  not  the  same  be  in  cipher;  nor  for  any  other  cause  beyond  your  controL  The  under* 
signed  agree  to  procure  promptiy  all  necessary  import,  export,  or  other  licenses  for  the 
said  merchandise,  and  will  keep  the  same  adequately  covered  by  policies  of  fire,  marine 
and  war  risk  insurance  in  con4>anies  satisfactory  to  you,  a.s«igning  the  policies  or  the 
certificates  of  insurance  to  you  or  making  the  loss  or  adjustment,  if  any,  payable  to 
you  at  your  option. 

Legal  titie  to  all  merchandise  shipped  xmder  the  said  credit  shall  be  and  remain  in 
you  until  advances  made  by  you  have  been  paid,  and  the  bills  of  lading,  polides  of 
insurance  and  other  doctmients  relating  to  the  same  and  any  or  all  other  funds,  prop- 
erty or  securities,  including  also  any  or  all  collection  items  and  proceeds  thereof,  tow 
or  hereafter  handed  to  you  or  for  any  purpose  left  in  your  possession  by  the  under^ 
signed  or  for  their  account  are  hereby  made  security  for  this  obligation  and  also  for 
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manner  the  amount  of  the  drafts  drawn  under  the  letter  .of  credit 
at  least  one  day  before  they  become  due,  together  with  a  specified 
commission;  thirdly,  the  buyer  agrees  that  the  bank  shall  hold 
legal  title  to  the  goods  as  security  until  the  amoimts  due  from  the 
buyer  to  the  bank  shall  have  been  paid,  that  additional  security 
shall  be  furnished  on  demand,  and  that  the  bank  shall  have  power 
to  sell  and  pledge  the  merchandise;  and  fourthly,  this  statement 
may  contain  express  clauses  to  the  effect  that  the  buyer  will  hold 
the  bank  to  no  responsibility  in  respect  to  invaUd  bills  of  lading, 
defects  in  quality  and  quantity  of  the  goods,  and  the  like.  Actual 
cash  is  practically  never  paid  by  the  buyer  for  the  letter  of  credit. 
Nor  is  a  present  loan  arranged.  The  commission  may,  however, 
be  paid  in  advance.^® 
The  bank  then  issues  its  letter  of  credit,^*  which  may  be  addressed 

any  and  all  other  obligations  or  liabilities,  absolute  or  contingent,  due  or  not  due,  which 
are  or  may  hereafter  be  owing  by  the  \indersigned  to  you,  all  of  which,  in  the  event 
of  default  by  the  undersigned  in  any  part  thereof,  or  of  bankruptcy,  insolvency,  re- 
ceivership, or  general  assignment  of  the  undersigned,  shall  forthwith  become  due  and 
payable;  and  the  undersigned  agree,  whenever  the  security  aforesaid  shall  seem  to 
you  insufficient,  to  furnish  you  on  your  request  additional  security  to  your  satisfac- 
tion, and  hereby  authorize  you,  if  at  any  time  they  fail  to  do  so,  or  if  any  obligation 
covered  by  this  instrument  remains  unpaid  when  due,  forthwith,  without  further  de- 
mand or  notice  or  advertisement  of  any  kind,  all  of  wliich  are  hereby  expressly  waived, 
to  seU  the  whole  or  any  part  of  such  merchandise,  property,  or  other  seciuity  arrived 
or  to  arrive,  at  any  broker's  exchange  or  at  public  or  private  sale,  at  your  option,  and 
3rourselves  to  become  the  purchasers  in  whole  or  part,  without  accountability  save 
for  the  purchase  price  and  free  from  any  right  of  redemption  which  is  hereby  waived 
and  released;  and  to  apply  the  net  proceeds  of  such  merchandise  or  security  against 
any  or  all  obligations  or  liabilities  of  the  undersigned  to  3rou,  howsoever  arising. 

The  obligations  hereof  shall  continue  in  force  notwithstanding  any  change  in  the 
membership  of  any  partnership  of  the  undersigned,  whether  arising  from  the  death  or 
retirement  of  one  or  more  partners,  or  from  the  accession  of  one  or  more  new  partners. 

This  letter  of  credit  can  be  revoked  only  with  the  consent  of  all  parties  in  interest. 
[This  clause  is  modified  accordingly  if  the  letter  of  credit  is  to  be  in  the  revocable  form.] 

(Signed)  .  .  .  [name  of  the  buyer]  .  .  .  ." 

*•  See  £x  parte  Agra  Bank,  In  re  Barber  &  Co.,  L.  R.  9  Eq.  725  (1870);  In  re 
Agra  Bank,  Ex  parte  Tondeur,  L.  R.  5  £q.  160  (1867). 

"  See  YosK,  p.  137;  Whitakek,  p.  132;  Wolfe,  p.  422;  Silver,  p.  191;  Spald- 
ing, p.  148;  U.  S.  Dept.  Of  CoiocEKCE,  Paper  Work  in  Export  Trade,  p.  131. 

This  fonn  varies  slightly  among  banks. 

FoRic  OF  Direct  Import  Letter  op  Credit. 
"To  .  .  .  [Name  of  seller]  .  .  . 

Dear  Sir:  At  the  request  and  for  the  account  of  .  .  .  [Name  of  buyer]  ...  we 
hereby  authorize  you  to  value  on  [the  Issuing  Bank]  at  .  .  .  for  any  stun  or  sums  not 
exceeding  a  total  of    ...  accompanied  by  commercial  invoice,  consular  invoice. 
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to  the  British  Exporting  Company  ^  or  to  the  American  Importing 
Company.*^  It  is  generally  addressed,  however,  directly  to  the 
seller.  It  contains  seven  main  provisions:  first,  it  states  that  it 
has  been  issued  at  the  request  and  for  the  accoimt  of  the  American 
Importing  Company  in  reference  to  a  specified  sales  contract; 
secondly,  it  authorizes  the  seller  to  draw  bills  of  exchange  on  the 
Issuing  Bank  at  ninety  days  after  sight  or  date  not  to  exceed  in  all 
a  specified  amount;  thirdly,  it  states  the  requirements  in  respect 
to  the  shipping  documents;  fourthly,  it  sets  a  time  limit  within 
which  the  drafts  must  be  presented  for  acceptance;  fifthly,  it  speci- 
fies that  all  drafts  drawn  under  the  letter  must  be  indorsed  by 

bills  of  lading  .  .  .  representing  .  .  .  shipment  of  .  .  .  insurance  .  .  .  Bills  of  lad- 
ing for  such  shipment  must  be  drawn  to  the  order  of  .  .  .  A  copy  of  the  invoice, 
consular  invoice  and  one  bill  of  lading  must  be  sent  by  the  bank  negotiating  drafts 
direct  to  .  .  .  attaching  to  the  draft  a  statement  to  that  efifect.  The  amount  of  each 
draft  negotiated  must  be  indorsed  hereon.  Drafts  drawn  under  this  credit  must  bear 
the  clause  'drawn  imder  letter  of  credit  no.  .  .  .  dated  .  .  .' " 

We  hereby  agree  with  the  drawer  and  bona  fide  holders  that  all  drafts  drawn  by 
virtue  of  this  credit,  and  in  accordance  with  the  above  stipulated  terms,  shall  meet 
with  due  honor  upon  presentation  at  the  Issuing  Bank  if  drawn  and  negotiated  on  or 

before  .  •  •  • 

Respectfully  yours, 

(Signed)  .  .  .  [Issuing  Bank.]  .  .  ." 
M  In  the  following  cases  the  letter  of  credit  was  addressed  to  the  seller  and  con- 
feired  authority  upon  the  seller  to  draw  on  the  issuing  bank:  International  Banking 
Corporation  v.  Irving  National  Bank,  274  Fed.  122  (1921);  Bank  of  Taiwan,  Ltd. 
V.  Gorgas-Pierie  Mfg.  Co.,  273  Fed.  660  (1921} ;  Imbrie  v.  D.  Nagase  &  Co.,  187  N.  Y. 
Supp.  692  (192 1);  American  Steel  Co.  v.  Irving  National  Bank,  266  Fed.  41  (1920); 
Frey  &  Son  v.  Sherburne  Co.  and  the  National'  City  Bank,  193  App.  Div.  849,  r84 
N.  Y.  Supp.  661  (1920};  Moers  v.  Den  Norske  Handelsbank,  191  App.  Div.  114, 180 
N.  Y.  Supp.  743  (1920);  ffindley  &  Co.  ».  Tothill,  Watson  &  Co.,  r3  N.  Z.  L.  R.  13 
(C.  A.,  1894);  Ex  parte  Dever,  In  re  Suse,  13  Q.  B.  D.  766  (C.  A.  r884);  Lockwood 
V.  Brownson,  53  Tex.  523  (1880);  Gelpcke  v.  Quentell,  74  N.  Y.  599  (1878);  In  re 
Bamed's  Banking  Co.,  Banner  &  Young  v.  Johnston,  L.  R.  5  H.  L.  157  (1871);  Ex 
parte  Agra  Bank,  In  re  Barber  &  Co.,  L.  R.  9  £q.  725  (1870);  In  re  Bamed's  Banking 
Co.,  Coupland's  Claim,  L.  R.  5  Ch.  App.  167  (1869);  In  re  Agra  and  Masterman's 
Bank,  Ex  parte  Asiatic  Banking  Corporation,  L.  R.  2  Ch.  App.  391  (1867);  Baring 
V.  Lyman,  Fed.  Cas.  No.  983  (r84i). 

'^  In  the  following  cases  the  letter  of  credit  was  addressed  to  the  buyer  and  con- 
ferred authority  upon  the  buyer  to  draw  on  the  issuing  bank:  Kuehne  v.  Union  Trust 
Co.,  133  Mich,  602,  95  N.  W.  715  (1903).  (This  is  the  normal  type  of  the  traveler's 
letter  of  credit.)  Chartered  Bank  of  India,  Australia  &  China  v,  Macfayden  &  Co.,  64 
L.  J.  Q.  B.  367  (1895);  Craig  v,  Marx,  65  Tex.  649  (1886);  Roman  v.  Sema,  40  Tex. 
306  (1874);  Monroe  v,  Pilkington,  r4  How.  Pr.  (N.  Y.)  250  (r8s7). 

In  the  following  cases  the  letter  of  credit  was  addressed  to  the  buyer  and  conferred 
authority  upon  the  seller  to  draw  on  the  issuing  bank:  Prehn  «.  Royal  Bank  of  Liver- 
pool, L.  R.  5  Ex.  92  (1870);  Bell  v.  Moss,  5  Whart.  (Pa.)  189  (1840). 
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purchasers  on  the  letter  and  the  number  of  the  letter  must  be  in- 
dorsed on  the  drafts;  sixthly,  it  agrees  with  all  bona  fide  holders  of 
drafts  drawn  in  compliance  with  the  terms  of  the  letter  of  credit 
that  they  will  be  honored;  seventhly,  it  contains  an  express  pro- 
vision to  the  effect  that  it  is  irrevocable  or  revocable,  as  the  case 
may  be.  The  Issuing  Bank  may  send  this  letter  directly  to  the 
seller,  but  it  is  usual  for  it  to  deliver  the  letter  to  the  buyer,  who 
sends  it  to  the  seller. 

Upon  receipt  of  the  letter  of  credit  the  Exporting  Company  pro- 
ceeds with  the  manufacture  of  the  goods,  ships  them,  takes  out  the 
required  shipping  documents,  and  presents  the  drafts,  together  with 
the  shipping  documents  and  the  letter  of  credit,  to  a  local  bank, 
the  purchasing  bank,  for  discount.  This  bank  purchases  the  draft. 
If  the  sales  contract  provides  for  several  shipments  at  intervals  of 
time,  and  the  letter  of  credit  provides  for  drafts  to  correspond  to 
these  shipments,  the  purchasing  bank  will  make  the  proper  notation 
on  the  draft  and  on  the  letter  of  credit  and  return  the  letter  to  the 
seller.  But  if  the  shipment  is  the  only  or  final  shipment,  the  pur- 
chasing bank  will  take  up  the  letter,  cancel  it,  and  attach  it  to  the 
other  documents.  The  papers  are  forwarded  to  the  Issuing  Bank, 
which  accepts  the  drafts  and  detaches  the  shipping  dociunents. 
When  the  goods  arrive  in  New  York  the  bank  surrenders  them  to 
the  buyer  on  some  arrangement,  usually  on  a  trust  receipt  or  on  a 
bailee  (more  properly  agency)  receipt.**  The  American  Importing 
Company  then  proceeds  to  resell  the  goods.  When  the  time  arrives 
for  putting  the  Issuing  Bank  in  funds  the  Importing  Company 
will  have  the  proceeds  from  the  resales."  It  pays  the  bank  in  the 
manner  provided.  The  draft  then  falls  due  and  is  paid  by  the 
bank;  but  payment  by  the  bank  is  in  no  respect  conditioned  in 
business  understanding  upon  previous  performance  of  the  buyer's 
agreement. 

Thus,  neither  the  buyer  nor  the  issuing  bank  uses  cash  or  its 
equivalent  in  the  letter  of  credit,  transaction.  The  purchasing 
bank  advances  the  actual  money.  The  issuing  bank  lends  its 
credit,  not  its  funds,  in  return  for  a  commission. 

"  See  WenAKBR,  p.  160. 

tt  Usually,  under  a  trust  ieceq>t  or  agency  receipt,  the  proceeds  from  the  sale  of 
the  goods  are  turned  over  to  the  bank  as  fast  as  the  goods  are  resold.  The  arrange- 
ment modifies  to  this  extent  the  previous  letter  of  credit  arrangement. 
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The  credit  in  connection  with  which  the  direct  import  letter  of 
credit  is  used  may  be  either  the  auepiance  credU  or  the  cash  credU, 
The  credit  which  has  been  described  is  the  acceptance  credit,  which 
is  the  normal  letter  of  credit  transaction.  The  business  transaction 
of  the  cash  credit  is  the  same  in  principle  as  the  acceptance  credit. 
The  only  difference  is  that  the  issuing  bank  imdertakes  to  pay  the 
seller  cash  on  certain  conditions  without  the  interposition  of  the 
acceptance  of  a  bill  of  exchange.  In  the  cash  credit  there  is  no 
purchasing  bank  or  accrediting  party.  It  is  not  the  normal  letter 
of  credit  transaction. 

Two  banks  are  usually  involved  in  the  direct  import  acceptance 
letter  of  credit  transaction.  The  credit-opening  bank,  the  issuing 
bank,  and  the  drawee  bank  coincide.  The  second  bank  is  the  pur- 
chasing bank.  The  drafts  may  be  presented,  however,  directly  by 
the  drawer  for  acceptance,  in  which  case  the  purchasing  bank  is 
eliminated  from  the  letter  of  credit  transaction,  although  it  may 
subsequently  discount  the  accepted  draft. 

The  direct  import  letter  of  credit  may  be  issued  in  two  forms: 
revocable  and  irrevocable.  The  revocable  letter  of  credit  expressly 
states  that  it  is  revocable.  It  is  regarded  by  merchants  and  bankers 
as  revocable  or  subject  to  modification  at  any  time  before  drafts 
drawn  imder  it  are  negotiated,  or,  in  the  case  that  the  seller  pre- 
sents the  drafts  for  acceptance,  at  any  time  prior  to  presentation. 
It  is  the  practice,  however,  of  most  banks  to  issue  the  direct  import 
letter  of  credit  only  in  the  irrevocable  form.  The  irrevocable 
letter  of  credit  is  regarded  as  creating  a  binding  obligation  from 
the  moment  of  issue,  and  subject  to  revocation  or  modification 
only  with  the  consent  of  all  the  parties  concerned." 

(3)  Indirect  import  letter  of  credit.  The  business  transaction  is 
the  same  as  that  discussed  imder  the  direct  import  letter  of  credit 
with  the  following  exceptions.  The  sales  contract  provides  for  a 
letter  of  credit  issued  by  a  bank  in  the  buyer's  country  author- 
izing the  seller  to  draw  on  some  bank  in  his  own  country.  The 
buyer  agrees  to  put  the  issuing  bank  in  fimds  at  least  twelve  or 
fifteen  days  prior  to  the  maturity  of  the  drafts,  and,  in  case  the 
other  bank  is  asked  to  confirm  the  credit,  to  pay  an  additional 
commission.    The  issuing  bank  accordingly,  instead  of  authorizing 


^  See  Whitaxek,  p.  169. 
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the  seller  to  draw  on  itself,  issues  a  letter  of  credit  which  author- 
izes him  to  draw  on  another  named  bank,  the  drawee  bank.*^ 
This  letter  may  be  sent  by  the  issuing  bank  directly  to  the  seller ,*• 
or  it  may  be  sent  to  the  drawee  bank,'^  or  it  may  be  delivered  to 
the  buyer  and  by  him  sent  to  the  seller.'^  But  it  is  usual  to  issue 
this  letter  in  four  parts.'*  Two  copies  are  given  to  the  buyer.  One 
of  these  he  retains;  the  other  he  forwards  to  the  seller.  The  issu- 
ing bank  retains  one  copy  and  sends  the  fourth  copy  to  the 
drawee  bank. 
Three  banks  are  usually  involved  in  the  indirect  import  letter 

u  xhis  type  of  letter  of  credit  is  frequently  called  a  sterling  letter  of  credit  because 
it  usually  authorizes  the  drawing  upon  an  English  bank.  Sise  Whitaxer,  p.  136. 
The  form  is  the  same,  with  the  necessaiy  modification  that  drafts  are  to  be  drawn  on 
the  drawee  bank  and  that  the  issuing  bank  promises  that  the  drawee  bank  will  accept 
and  pay,  as  that  set  forth  supra,  note  29. 

The  letter  of  credit  may  be  addressed  to  the  drawee  bank  authorizing  the  seller 
to  draw.  Friedlander  v.  Bank  of  Australasia,  8  C.  L.  R.  85  (1909);  Johannessen  v. 
Munroe,  158  N.  Y.  641,  53  N.  £.  535  (1899);  Cutler  v,  American  Exchange  National 
Bank,  113  N.  Y.  593,  21  N.  £.  710  (1889);  Bank  of  Montreal  v.  Recknagel,  109  N.  Y. 
483,  17  N.  £.  217  (1888);  Lafazgue  v.  Harrison,  70  Cal.  380,  11  Pac.  636  (1886); 
Ulster  Bank  v.  Synnott,  I.  R.  5  Eq.  595  (187 1);  In  re  Agra  Bank,  Ex  parte  Tondeur, 
L.  R.  5  Eq.  160  (1867);  Woods  0.  Thiedemann,  z  H.  &  C.  478  (1862};  Carnegie  v.  Mor- 
rison, 2  Mete.  (Mass.)  381  (1841).  See  Hough,  p.  544;  Escher,  Elements  of 
FoKEiGN  Exchange,  pp.  143-153;  Bsown,  p.  96;  Silver,  pp.  198^201. 

The  letter  may  be  addressed  to  the  seller  authorizing  the  seller  to  draw:  Lambom 
V,  Lake  Shore  Banking  &  Trust  Co.,  196  App.  Div.  504, 188  N.  Y.  Supp.  162  (1921); 
Vaughan  v.  Massachusetts  Hide  Corporation,  209  Fed.  667  (1913);  Munroe  v.  Bon- 
anno,  z6  App.  Div.  421, 45  N.  Y.  Supp.  61  (1897);  Gelpcke  v.  Quentell,  74  N.  Y.  599 
(1878);  Maitland  0.  Chartered  Bank,  38  L.  J.  Ch.  363  (1869);  Brazilian  &  Portuguese 
Bank  v,  British  &  American  Exchange  Banking  Corporation,  18  L.  T.  R.  823  (1868); 
Russell  V.  Wiggin,  2  Story  213  (1842).  See  Escher,  Foreign  Exchange  Explained, 
p.  no. 

The  letter  may  be  addressed  to  the  buyer  authorizing  the  buyer  to  draw:  Bank  of 
Toronto  v.  Ansell,  7  R.  L.  262  (1875);  Duncan  v.  Edgerton,  19  N.  Y.  Super.  Ct. 
(6  Bosw.)  36  (i860). 

»•  Gdpcke  V,  Quentell,  74  N.  Y.  599  (1878). 

*'  Friedlander  v.  Bank  of  Australasia,  8  C.  L.  R.  85  (1909);  Gelpcke  v.  Quentell, 
74  N.  Y.  599  (1878);  Ulster  Bank  v.  Synnott,  I.  R.  5  Eq.  595  (1871);  Woods  v.  Thiede- 
mann, I  H.  &  C.  478  (1862). 

**  Johannessen  v.  Munroe,  158  N.  Y.  641,  53  N.  E.  535  (1899);  Cutler  v.  American 
Exchange  National  Bank,  113  N.  Y.  593,  21  N.  E.  710  (1889);  Bank  of  Montreal 
V,  Recknagel,  109  N.  Y.  482,  17  N.  E.  217  (1888);  Lafargue  v.  Harrison,  70  Cal.  380, 
IX  Pac.  636  (1886);  Brazilian  &  Portuguese  Bank  0.  British  &  American  Exchange 
Banking  Corporation,  18  L.  T.  R.  823  (1868);  In  re  Agra  Bank,  Ex  parte  Tondeur, 
L.  R.  5  Eq.  160  (1867);  Russell  v,  Wiggin,  2  Story,  213  (1842);  Carnegie  v.  Morrison, 
2  Mete.  (Mass.)  381  (1841). 

**  See  Margraff,  p.  91;  Brooks,  pp.  173-174. 


5S8  HARVARD  LAW  REVIEW 

of  credit  transaction.  The  credit-opening  bank  and  the  issuing 
bank  coincide.  The  second  bank  is  the  drawee  bank.  The  third 
bank  is  the  purchasing  bank.  Where  the  credit  is  a  cash  credit, 
or  where  the  credit  is  an  acceptance  credit  but  the  drawer  pre- 
sents the  drafts  for  acceptance,  the  purchasing  bank  is  eliminated 
from  the  letter  of  credit  transaction. 

The  indirect  import  letter  of  credit  may  be  issued  either  in  the 
revocable  or  in  the  irrevocable  form,*®  but  it  is  customary  to  issue 
it  only  in  the  irrevocable  form. 

It  may  happen  that  the  relation  of  principal  and  agent  does 
not  exist  between  the  issuing  and  drawee  banks.^  There  may  be 
simply  prior  business  dealings  between  them.  The  drawee  bank 
may,  however,  be  the  agent  of  the  issuing  bank,^  or  the  issuing 
bank  may  be  the  agent  of  the  drawee  bank.**  The  letter  may 
purport  to  be  issued  solely  on  behalf  of  the  issuing  bank,**  or 
solely  on  behalf  of  the  drawee  bank,*^  or  it  may  purport  to  be 
issued  by  the  issuing  bank  on  its  own  behalf  as  agent  as  well 
as  on  behalf  of  the  drawee  bank  as  principal,  and  to  constitute 
a  contract  with  both  banks.** 

(4)  Direct  export  letter  of  credit  and  advice  of  credit  opened}''  This 
letter  is  so  called  because  it  is  issued  by  a  bank  in  the  seller's 
coimtry,  the  drawee  bank,  at  the  request  of  a  bank  in  the  buyer's 
coimtry,  the  issuing  bank,  in  order  to  aid  the  exportation  of  mer- 
chandise,  and  authorizes  the  seller  to  draw  directly  upon  itself. 
It  is  used  in  connection  with  the  indirect  import  letter  of  credit. 

^  See  Whttakek,  p.  169. 

*^  Gelpckc  V,  Qucntcll,  74  N.  Y.  599  (1878);  Ulster  Bank  v.  Synnott,  I.  R.  5  Eq. 

S9S  (1871). 

«  Johannessen  v.  Munioe,  158  N.  Y.  641,  53  N.  £.  535  (1899);  Bank  of  Montreal 

V.  Recknagel,  109  N.  Y.  482,  17  N.  £.  217  (1888);  Maitland  v.  Chartered  Bank,  38 

L.  J.  Ch.  363  (1869). 

'  Vaughan  v.  Massachusetts  Hide  Coiporation,  309  Fed.  667  (19 13);  Brazilian 
&  Portuguese  Bank  0.  British  &  American  Exchange  Banking  Corporation,  x8  L.  T.  R. 
823  (1868);  In  reAgm  Bahk^Ex  parte  Tondeur,  L.  R.  5  Eq.  160  (1867);  Russell  t. 
Wiggin,  2  Story,  213  (1842);  Carnegie  v.  Morrison,  2  Mete.  (Mass.)  381  (1841). 

^  Lambom  v.  Lake  Shore  Banking  &  Trust  Co.,  196  App.  Div.  504,  z88  N.  Y.  Supp. 
162  (182 1);  Laf argue  v.  Harrison,  70  Cal.  380,  ix  Pac.  636  (1886);  Brazilian  &  Portu- 
guese Bank  v.  British  &  American  Banking  Coiporation,  18  L.  T.  R.  823  (x868). 

^  Vaughan  v.  Massachusetts  Hide  Coiporation,  209  Fed.  667  (1913);  Carnegie 
9.  Morrison,  2  Mete.  (Mass.)  381  (184Z). 

^  Russell  9.  Wiggin,  2  Story,  213  (1842). 

«  Gelpckc  V.  Quentell,  74  N.Y.  599  (1878). 
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The  seller  frequently  desires  some  authorization  from  the  drawee 
bank  in  addition  to  and  in  confirmation  of  the  authority  which 
he  has  received  from  the  issuing  bank.  Upon  receipt  of  informa- 
tion that  the  issuing  bank  has  issued  its  indirect  import  letter  of 
credit  the  drawee  bank  may  do  one  of  six  things :  it  may  decline 
to  issue  any  letter,  it  may  issue  its  own  direct  revocable  letter,**  it 
may  issue  its  letter  of  instruction,**  it  may  issue  its  advice  of 
credit  opened  imconfirmed,^®  it  may  issue  its  own  direct  irrevocable 
letter ,^^  or  it  may  issue  its  advice  of  credit  opened  confirmed.** 

^'  The  form  is  the  same  as  the  direct  import  letter  of  credit.    See  Wolfe,  pp.  421, 

423. 

**  This  is  sometimes  called  a  banker  *s  permission  to  draw.    See  Hough,  p.  546. 
^  See  York,  p.  137.   The  form  varies  among  bankers. 

FoKM  OF  Advice  of  Credit  Opened  Unconfirmed. 
"To  .  .  .  [name  of  the  seller]  .  .  . 

Dear  Sir:  Our  correspondent,  mentioned  below,  has  authorized  us  as  per  their 
.  .  .  dated  ...  to  pay  you  ...  for  account  of  .  .  .  [Buyer]  .  .  .  amount  .  .  , 
against  delivery  of  draft  .  .  .  document  required.  ...  All  documents  must  be  in 
form  satisfactory  to  us  and  to  represent  and  cover  the  following  merchandise.  .  .  . 
Our  correspondent  states  that  this  authorization  to  us  expires  on  .  .  .  imless  pre- 
viously cancelled.  Above  credit  opened  by  .  .  .  [Issuing  Bank]  .  .  .  This  is  an 
unconfirmed  [or  revocable]  credit.  It  is  not  to  be  regarded  as  an  agreement  on  our 
part,  and  is  therefore  subject  to  modification  or  revocation  at  any  time. 

Respectfully  yours, 

(Signed)  .  .  .  [Drawee  Bank]  .  .  ." 

*^  See  York,  p.  137;  Hough,  p.  546;  Wolfe,  p.  424.  The  form  is  the  same  as  the 
direct  irrevocable  import  letter  of  credit. 

■■  The  form  varies  among  bankers.  See  York,  p.  137;  Whttaker,  p.  169;  Hough, 
p.  278;  U.  S.  Deft,  of  Commerce,  Paper  Work  in  Export  Trade,  p.  132;  Silver, 
p.  301;  Preciado,  p.  279;  Savay,  p.  301. 

Form  of  Advice  of  Credit  Opened  Confirmed. 

"To  .  .  .  [name  of  the  seller]  .  .  . 

Dear  Sir:  We  have  been  requested  to  open  a  credit  in  your  favor  under  the  terms 

and  conditions  stipulated  below: 

Opened    by  .  .  .  [Issuing    Bank]  .  .  .      Account  .  .  .  [Buyer]  .  .  .  available    by 

draft  .  .  .    covering  .  .  .    Drafts  drawn  under  this  credit  must  be  presented  not 

later  than.  .  .  .    Documents  required  .  .  .    This  is  to  be  regarded  as  a  confirmed 

credit. 

Respectfully  yours, 

(Signed)  .  .  .  [Drawee  Bank].  ..." 
The  terms  revocable  and  irrevocable  are  properly  applicable  to  direct  import  letters 
of  credit,  indirect  import  letters  of  credit,  direct  export  letters  of  credit,  and  seller's 
export  letters  of  credit.  The  terms  unconfirmed  and  confirmed  are  sometimes  used  inter- 
changeably with  the  terms  revocable  and  irrevocable  but  are  properly  applicable  only 
to  those  letters  of  advice  which  the  drawee  bank  issues  at  the  request  of  the  credit- 
opening  bank.  "Where  the  drawee  bank  and  the  bank  which  grants  the  credit  are 
different  institutions,  there  may  arise  what  is  called  the  'confirmed  credit'  ...  A  con* 
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It  is  customary,  however,  for  the  drawee  bank  to  issue  either  an 
advice  of  credit  opened  unconfirmed,  or  an  advice  of  credit  opened 
confirmed,  depending  upon  the  circumstances  of  the  case,  or  to 
issue  no  letter  at  all.  It  is  imusual  for  the  direct  letter  of  credit 
to  be  employed  in  this  connection. 

The  direct  export  letters  of  credit  and  the  advices  of  credit 
opened  may  be  issued  without  any  previous  issue  of  an  indirect 
import  letter  of  credit.  When  time  is  an  important  element  the 
buyer  may  go  to  a  bank  in  his  own  country,  sign  the  necessary 
agreement,  and  provide  for  a  cable  credit  to  be  opened  in  favor 
of  the  seller.  The  buyer's  bank  cables  to  the  seller  and  to  the 
drawee  bank,  or  frequently  only  to  the  drawee  bank,  and  instructs 
the  drawee  bank  to  issue  a  specified  letter  to  the  seller.  The  letters 
usually  requested  in  connection  with  a  cable  credit  are  the  irrev- 
ocable direct  export  letter  of  credit  or  the  advice  of  credit  opened 
confirmed. 

Three  banks  are  usually  involved  in  the  confirmed  credit  and 
the  direct  export  letter  of  credit  transaction.  The  bank  with 
which  the  buyer  arranges  for  the  credit  is  the  credit-opening  bank. 
If  it  writes  its  own  indirect  import  letter  of  credit,  it  is  the  issuing 
bank  in  respect  to  that  letter.  This  bank  will  be  referred  to,  for 
the  sake  of  uniformity,  simply  as  the  issuing  bank.  The  second 
bank  is  the  drawee  bank,  and  is  also  the  issuing  bank  in  respect 
to  its  direct  export  letter  of  credit  or  advice  of  credit  opened.  This 
bank  will  be  referred  to,  for  the  sake  of  uniformity,  simply  as  the 
drawee  bank.  The  third  bank  is  the  pm-chasing  bank,  which  may 
in  a  given  case  be  eliminated  from  the  transaction. 

The  credit  in  connection  with  which  the  indirect  import  letter 
of  credit  and  the  direct  export  letter  of  credit,  or  advice  of  credit 
opened,  are  used  may  be  either  the  acceptance  credit,  which  is  the 
normal  letter  of  credit  transaction,  or  the  cash  credit.^ 

finned  credit  is  regarded  as  an  exceptionally  secure  basb  for  the  manufacture  or  col- 
lection of  goods  for  export.  If  the  agreement  of  sale  between  the  merchants  caUs  for 
a  confirmed  credit,  the  importer  will  ask  his  bank  for  the  same  and  pay  an  extra  com- 
mission. This  bank  will  then  advise  the  drawee  (or  London)  bank  to  issue  the  con- 
firmation and  will  pay  it  its  commission  for  this  action.  In  the  majority  of  cases 
confirmation  of  the  letters  of  credit  of  our  bankers  upon  foreign  institutions  is  sot 
demanded.  It  is  obvious  that  where  a  bank  issues  a  letter  of  credit  authorizing  drafts 
on  itself  there  is  no  point  to  a  separate  confirmation."  —  Whitakex,  Foseign  Ex- 
change, pp.  169,  171  (1919}. 

**  See  Morgan  0.  Larivi^e,  L.  R.  7  H.  L.  423  (1875). 
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The  revocable  direct  export  letter  of  credit  and  the  advice  of 
credit  opened  imconfinned  are  imderstood  in  the  business  world 
to  create  no  obligations  from  the  time  of  issue."  They  are  subject 
to  revocation  in  the  same  manner  as  the  revocable  import  letters 
of  credit.  But  they  are  in  use  to  a  much  greater  extent.  The  parties 
know  that  normally  as  a  matter  of  banking  business  the  drafts 
will  be  accepted  and  paid.  But  the  banks  do  not,  for  a  variety 
of  business  reasons,  wish  to  enter  into  binding  obligations  at  the 
time  of  issue.  Exporters,  however,  are  willing  to  rely  on  the  normal 
course  of  business.  The  irrevocable  direct  export  letter  of  credit 
and  the  advice  of  credit  opened  confirmed  are  considered  as  creating 
binding  obligations  from  the  moment  of  issue." 

The  course  of  transaction  which  takes  place  under  the  indirect 
import  letters  of  credit  and  the  direct  export  letters  of  credit  is 
practically  the  same  as  that  which  takes  place  under  the  direct 
import  letter  of  credit.  The  seller  presents  the  draft  on  the  drawee 
bank  with  documents  attached  to  his  local  bank  for  discount.  At 
the  same  time  he  produces  the  letter  of  credit.  The  purchasing 
bank  makes  the  necessary  notations,  detaches  the  shipping  doc- 
imients,  and  sends  them  directly  to  the  issuing  bank  and  the  draft 
to  the  drawee  bank.  The  drawee  bank  accepts  the  draft  and 
charges  the  accoimt  of  the  issuing  bank.  The  issuing  bank  sur- 
renders, on  an  arrangement  satisfactory  to  it,  the  bills  of  lading 
to  the  buyer,  who  resells  the  goods.  The  buyer  then  pays  the 
amount  due  to  the  issuing  bank,  which  remits  to  the  drawee 
bank  in  time  for  it  to  meet  its  acceptance. 

(5)  Seller's  export  letter  of  credit.^  This  letter  is  procured  by  the 
seller  and  is  usually  of  the  indirect  type.  Suppose  the  seller  is  in 
New  York  and  the  buyer  is  in  some  place  where  banking  facilities 
are  poor  and  consequently  it  is  impracticable  for  the  buyer  to  pro- 
cure a  letter  of  credit.  The  seller  goes  to  his  New  York  bank  and 
signs  an  agreement  to  reimburse  similar  in  every  respect  to  the 

**  See  U.  S.  Dkpt.  of  Coioobce,  Pafbk  Wosk  in  Export  Tsadb,  p.  132;  Psb- 

OADO,  p.  379. 

■*  See  U.  S.  Deft,  of  Coioobce,  Paper  Work  m  Export  Trade,  p.  133;  Prb- 

CEADO,  p.  378;  MaRGRATF,  p.  89. 

**  See  Hough,  pp.  594-596;  U.  S.  Dkpt.  of  CoioacRCE,  Foreign  Credits,  p.  54; 
EsoTKR,  Foreign  Exchange  Explained,  p.  139.  See  also  Gennanla  National  Bank 
V.  Taaks,  loz  N.  Y.  443, 5  N.  E.  76  (1886);  Union  Bank  of  Canada  «.  Cole,  47  L.  J.  Q.  B. 
ICO  (1877);  Carrollton  Bank  v.  Tayleur,  z6  La.  490  (1840). 
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agreement  which  the  buyer  signs  in  connection  with  the  other 
forms  of  letters  of  credit.  At  the  same  time  he  gives  the  issuing 
bank  a  draft  on  the  buyer,  with  the  shipping  documents  attached, 
which  is  forwarded  for  collection.  The  seller  is  given  a  letter  of 
credit  which  authorizes  him  to  draw  on  another  bank,  usually  a 
London  bank.*^  This  method  combines  the  trade  acceptance  with 
the  letter  of  credit.  The  seller's  export  letter  of  credit  is  xisually 
a  clean  acceptance  letter  of  credit. 

The  business  transaction,  in  connection  with  which  letters  of 
credit  are  used,  presents,  therefore,  many  material  variations  which 
have  real  significance  in  the  imderstanding  and  intention  of  the 
parties.  When  a  specific  case  involving  a  letter  of  credit  comes 
before  a  court  the  correct  business  analysis  is  an  essential  pre- 
requisite to  the  legal  determination.  There  is  no  magic  in  the  term 
letter  of  credit;  it  is  no  nice  formula  which  may  be  applied  without 
discrimination.  Any  attempt  to  make  it  one  can  result  only  in 
confusion. 

Commercial  letters  of  credit  raise  many  legal  questions:  which 
letters,  if  any,  create  legal  rights  and  obligations  from  the  time  of 
issue?  if  they  create  legal  rights  and  obligations  from  the  time  of 
issue,  upon  what  theory  must  the  conclusion  be  based?  if  they  do 
not  create  legal  rights  and  obligations  from  the  time  of  issue,  may 
legal  rights  subsequently  arise  and,  if  so,  how?  what  is  the  relation 
of  the  sales  contract  to  the  letter  of  credit?  what  is  the  effect  of 
fraud  on  the  part  of  the  buyer  in  procuring  the  letter  or  of  the 
seller  in  using  it?  what  is  the  effect  of  supervening  insolvency  of 
the  buyer  or  of  the  bank?  is  there  a  suretyship  element  in  the  letter 
of  credit  transaction?  are  the  letters  negotiable  or  assignable?  It 
is  the  puipose  of  this  article  to  discuss  these  legal  questions  which 
are  raised  by  commercial  letters  of  credit,  particularly  those  letters 
which  have  been  classified  under  Type  3. 

The  confusion  in  the  subject  of  letters  of  credit  is  due  to  a  failure 
consciously  to  perceive  and  keep  in  mind  that  they  have  two  dis- 

"  The  following  variations  of  letters  of  credit  in  general  may  be  noted: 
Marginal  Letters  of  Credit,   The  letter  of  credit  is  written  in  the  maigin  of  the  dnft 

See  Maitland  v.  Chartered  Bank,  38  L.  J.  Ch.  363  (1869). 

Revolving  Letters  of  Credit,   The  letter  of  credit  is  automatically  renewed  when  the 

buyer  puts  the  bank  in  funds.    See  Wolfe,  p.  4x5;  Chartered  Bank  «.  Macfaydcn, 

S4  L.  J.  Q.  B.  367  (189s). 
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tinct  aspects:  (i)  an  authority  to  one  person  to  draw  drafts;  and 
(2)  a  promise  to  another  person  that  if  he  purchases  the  drafts 
they  will  be  honored.  In  other  words,  there  is  one  person,  known 
as  the  accredited  party,  to  whom  credit  is  to  be  furnished,  and 
another  person,  known  as  the  accrediting  party,  who  is  to  furnish 
the  credit.  Some  letters,  such  as  those  used  in  connection  with  the 
cash  credit,  and  some  used  in  connection  with  the  acceptance  credit, 
direct  attention  exclusively  to  one  aspect.  But  the  modem  com- 
mercial acceptance  letter  of  credit  contains  both.  The  direct 
letter  of  credit,  for  example,  contains  two  promises,  one  from  the 
issuing  bank  to  the  seller,  and  the  other  from  the  issuing  bank  to 
purchasers  of  drafts.  The  indirect  letter  may  contain  an  additional 
promise  to  the  drawee  bank.  Most  of  the  cases  have  arisen  imder 
the  second  aspect,  where  the  problems  are  comparatively  simple, 
and  as  a  result  the  legal  vocabulary  of  letters  of  credit  is  framed 
wholly  in  reference  to  that  aspect.  The  more  difficult  questions, 
however,  arise  imder  the  first  aspect.  And  we  shall  therefore  exam- 
ine first  the  nature  of  the  authority  which  is  conferred  by  a  letter 
of  credit  in  order  to  determine  the  rights  of  the  seller,  as  the  ac- 
credited party,  against  the  issuing  and  drawee  banks. 

n 

RIGHTS  OF  THE  SELLER  AGAINST  THE  ISSUING 

AND   DRAWEE  BANKS 

I.  Is  the  LeUer  of  Credit  to  be  Recognized  as  a  Mercantile  Specialty 

which  Requires  no  Consideration? 

In  countries  which  have  the  civil  law,  commercial  letters  of 
credit  do  not  present  a  particularly  difficult  problem.  No  consider- 
ation is  necessary  to  support  a  business  promise.**  But  it  is  a  fun- 
damental principle  of  the  common  law  that  a  promise  not  under 
seal  in  order  to  be  binding  must  be  supported  by  consideration.** 
The  promisor  may  solemnly  declare  that  his  promise  shall  be 
irrevocable,  and  yet,  if  no  consideration  has  been  given  for  it, 
it  is  at  best  nothing  more  than  a  continuing  oflfer  which  may  be 
revoked  before  it  has  been  accepted.   The  first  problem  in  reference 

**  For  a  discussion  of  letters  of  credit  in  continental  law  see  Omer  F.  Hezshey, 
^Letters  of  Credit/'  32  Harv.  L.  R£v.  i,  4-^  (1918). 
••  See  X  WausTON,  Contracts,  S§  107, 108, 109  (1920). 
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to  the  seller  which  letters  of  credit  present  is  therefore  the  problem 
of  consideration.  It  is  the  most  important  problem,  because  upon 
its  solution  the  solution  of  all  the  other  problems  connected  with 
these  letters  depends. 

It  may  be  urged  with  force  from  a  business  point  of  view  that 
commercial  letters  of  credit  should  be  legally  recognized  as  mercan- 
tile specialties  which  require  no  consideration.*^  Bankers,  it  may 
be  argued,  regard  certain  types  of  these  letters  as  creating  binding 
obligations;  sellers  in  whose  behalf  they  are  issued  rely  upon  them; 
the  law  should  give  its  sanction  to  the  business  principle  that  a 
man's  deliberate  promise  made  in  the  course  of  business  should 
be  as  good  as  his  bond.  To  this  it  may  be  answered  that  customs 
of  merchants  should  be  given  effect  wherever  possible,  but  wherever 
possible  the  efifect  should  be  given  according  to  the  principles  of 
existing  lav/. 

Three  objections  may  be  made  to  the  recognition  of  letters 
of  credit  as  self-sufficing  instruments  of  the  law  merchant.  In 
the  first  place,  these  letters  have  not  reached  that  point  of  imiform- 
ity  that  bills  of  exchange  and  promissory  notes  have  attained."^ 
There  are  many  types,  some  of  which  are  considered  in  the  business 
world  as  creating  binding  obligations  upon  issue,  and  others  of 
which  are  looked  upon  as  revocable  at  will.  If  business  ideas  on 
the  subject  are  not  imiform,  judicial  ideas  are  chaotic.  Moreover, 
letters  of  credit  vary  in  formality  from  telegraphic  communications 
and  simple  memoranda  to  letters  written  in  ordinary  epistolary 
form.  There  is  considerable  variation  in  the  forms  and  in  the  trans- 
action which  gives  rise  to  the  letter.  For  an  instrument  to  be  a 
specialty  it  must  have  reached  a  high  degree  of  formality.    In  the 

••  See  Omcr  F.  Hcrahey,  "Letters  of  Credit,"  32  Harv.  L.  Rbv.  i  (1918).  For 
cases  which  have  a  bearing  upon  the  specialty  aspects  of  letters  of  credit  see  British 
Linen  Co.  0.  Caledonian  Insurance  Co.,  4  Macq.  107  (1861);  Waterston  9.  Edinbui]^ 
&  Glasgow  Bank,  20  Ct.  Sess.  642  (1858);  Orr  &  Barber  v.  Union  Bank  of  Scotland, 
I  Macq.  513  (1854). 

This  is  unquestionably  the  desirable  solutioD  for  the  irrevocable  and  confirmed  types 
of  letters  of  credit.  It  is  a  significant  commentary  on  the  inadequacy  of  the  common 
law  to  deal  with  simple  business  problems  that  it  is  extremely  difficult  for  the  rights 
of  the  seller  to  be  worked  out  under  the  prevailing  doctrine  of  consideration;  so  mudi 
so  that  it  may  be  said  to  be  still  doubtful  whether  the  seller  acquires  any  rights  at 
the  time  of  issue. 

«  See  J.  F.  Beal,  "Utility  of  Letters  of  Credit  in  Export  Trade— A  Plea  for  Stand- 
ard Forms/'  95  Banksss'  MAGAzms,  271  (N.  Y.,  191 7). 
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second  place,  even  if  a  letter  of  credit  be  recognized  as  a  mercantile 
specialty,  it  does  not  follow  that  consideration  is  unnecessary. 
The  trend  of  the  common  law  has  been  to  give  effect  to  the  custom 
of  merchants  which  makes  certain  choses  in  action  negotiable,  but 
not  to  give  effect  to  the  custom  of  merchants  which  makes  specialty 
promises  binding  without  consideration.     There  is  an  essential 
difference  between  recognizing,  in  furtherance  of  commerce,  that 
certain  choses  in  action  are  assignable  so  as  to  confer  upon  the  as- 
signee original  in  distinction  to  derivative  rights,  and  in  recognizing 
that  certain  promises  need  no  consideration  to  be  legally  enforce- 
able.   In  the  one  case  the  question  relates  to  the  transferability 
of  an  existing  legal  right;  in  the  other  case  the  question  concerns 
the  creation  of  that  right.    To  some  extent,  to  be  sure,  especially 
in  the  matter  of  negotiable  instruments,  the  common  law  has 
expanded  and  modified  its  strict  conception  of  what  constitutes 
consideration.     But  the  law  has  never  abolished  its  necessity. 
There  was  a  time  when  consideration  was  thought  to  be  a  matter 
of  evidence  rather  than  a  requirement  of  substantive  law.    Lord 
Mansfield  in  Pillans  v.  Van  Mierop,^^  confusing  in  a  strange  way 
consideration  with  the  Statute  of  Frauds,  tried  to  abolish  the 
requirement  of  consideration,  in  so  far  as  written  commercial 
promises  were  concerned,  on  the  theory  that  the  writing  is  sufficient 
proof  of  the  existence  of  the  contract.    He  was  soon  overruled, 
and  this  conspicuous  failure  of  a  great  judge  has  been  a  warning 
to  all  later  judges.    The  conception  that  the  doctrine  of  nudum 
pactum  does  not  apply  to  mercantile  contracts  is  entirely  exploded,^ 
and  it  is  now  settled  that  even  for  negotiable  instruments  con- 
sideration is  required  as  between  the  immediate  parties.^    In  the 
third  place,  the  tendency,  legislative  as  well  as  judicial,  is  toward 
consideration  and  not  away  from  it.    The  efficacy  of  seals  has 
been  almost  everywhere  abolished.    At  the  same  time  there  is  a 
legislative  tendency,  evidential  and  procedural,  not  substantive, 
to  give  prima  facie  effect  to  any  promise  in  writing. 

The  doctrine  of  consideration  is  due  to  accidents  of  history; 
it  is  peculiar  to  the  common  law;  it  may  be  thought  of  as  pro- 

«  3  Burr.  1663  (1765). 

**  See  Bank  of  Ireland  v.  Archer  and  Daly,  11  M.  &  W.  383,  389  (1S43). 

^  See  Holliday  v.  Atkinson,  5  B.  &  C.  501  (1826).    See  also  x  Wiluston,  Con- 

TBACTS,  %  Z08  (1920). 
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vindal;  it  may  not  be  desirable;  but  it  exists  as  a  firmly  established 
principle  of  English  and  American  law.  Courts  might  well  modify 
the  common-law  conception  of  what  constitutes  consideration. 
This  would  be  legitimate  judicial  extension  of  and  deduction  from 
established  principle.  But  to  abolish  it  is  surely  not  within  the 
province  of  the  courts.  In  the  past,  no  court  has  decided  that  a 
letter  of  credit  needs  no  consideration.  In  the  future,  courts  may 
treat  these  letters  as  mercantile  specialties.  But  the  opinion  may 
be  ventured  that  no  court  will,  without  legislative  enactment, 
openly  and  consciously  declare  that  they  need  no  consideration 
for  their  support.  The  legal  analysis  of  letters  of  credit  must 
therefore  be  made  according  to  common-law  principles,  but  it  is 
submitted  that,  once  the  correct  business  analysis  is  made  in  the 
particular  case,  the  common  law  is  adequate  to  deal  with  them. 

2.  Is  the  LeUer  of  Credit  an  Offer  from  the  Issuing  and  Drawee  Bar^ 

to  the  Seller  for  a  Unilateral  Contract? 

Some  letters  of  credit  constitute  o£fers  to  the  seller.  A  letter 
which  requests  S  to  sell  goods  to  B  and  promises  that  the  writer 
will  pay,**  or  be  responsible,"  or  be  security  for  payment,*^  or  pay 
if  B  does  not  pay,**  is  an  oflfer.  So,  too,  if  the  buyer  furnishes  the 
consideration  to  the  issuing  bank  in  the  form  of  an  executory 
promise  to  put  the  bank  in  funds  on  a  specified  date  in  return  for 
a  letter  of  credit  which  authorizes  the  buyer  to  draw  on  the  issuing 
bank  or  on  the  drawee  bank  in  favor  of  a  named  seller,  or  in  favor 
of  no  specified  person,*^  the  letter  is  an  offer  to  the  designated 


<*  Krakauer  V.  Chapman,  i6  App.  Div.  115, 45  N.  Y.  Supp.  127  (1897);  Cheever  9. 
Schall,  87  Hun,  32,  $^  N.  Y.  Supp.  751  (1895);  North  Atchison  Bank  v.  Garretson, 
51  Fed.  z68  (1892);  Smith  v,  Montgomexy,  3  Tex.  199  (1848);  Lienow  v.  Pitcaim, 
Fed.  Cas.  No.  8,341  (1832);  Edmonston  v,  Drake,  5  Pet.  (U.  S.)  624  (1831);  Grant 
V.  Naylor,  4  Cranch  (U.  S.)  224  (1808). 

**  Fletcher  Guano  Co.  v.  Bumside,  142  Ga.  803, 83  S.  £.  935  (1914);  Taylor  v.  Wet* 
more,  10  Ohio,  490  (184 1);  Walsh  and  Beekman  v.  Bailie,  10  Johns.  (N.  Y.)  x8o  (1813). 

^  Adams  0.  Jones,  12  Pet.  (U.  S.)  207  (1838);  Robbins  v,  Bingham,  4  Johns.  (N.  Y.) 
476  (1809). 

**  Holmes  v,  Schwab  &  Sons,  141  Ga.  44,  80  S.  E.  313  (19 13);  London  &  San  Fran- 
cisco Bank  v.  Parrott,  125  Cal.  472,  58  Pac.  164  (1899);  Crane  Co.  9.  Specht,  39  Neb. 
123, 57  N.  W.  X015  (1894);  Johnson  v.  Brown,  51  Ga.  498  (1874);  Douglass  v.  Reynolds, 
7  Pet.  (U.  S.)  113  (1833);  Sollee  v,  Meugy,  i  Bailey  Law  (S.  C.)  620  (1830). 

••  Nelson  0.  First  National  Bank  of  Chicago,  48  SL  36  (x868);  Lawrason  v.  Mason, 
3  Cranch  (U.  S.)  492  (x8o6). 
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seller,  or  to  any  one  if  no  specified  seller  is  named,  that,  if  the 
drafts  are  taken  according  to  the  terms  of  the  letter,  the  issuing 
bank,  if  the  letter  is  of  the  direct  type,  or  the  drawee  bank,  if  it  is 
of  the  indirect  type,  will  accept  and  pay  them  at  maturity.^®  The 
buyer's  agreement  with  the  issuing  bank  plus  the  letter  of  credit 
constitutes  a  bilateral  contract  between  the  bank  and  the  buyer. 
But  the  letter  of  credit  is  no  less  an  ofifer  to  the  seller.  The  same 
instrument  may  be  a  contract  with  one  person  and  an  offer  to 
another. 

The  authority  to  draw  ^^  and  the  authority  to  purchase  drafts  ^^ 
are  also  offers.  When  the  buyer  delivers  to  the  issuing  bank  his 
authority  to  draw  he  requests  the  issuing  bank  to  issue  to  the 
purchasing  bank  its  authority  to  purchase,  and  it  is  further  con- 
templated that  the  purchasing  bank  will  issue  its  letter  of  advice 
to  the  seller.  The  offer  of  the  buyer  to  the  issuing  bank  conse- 
quently is  not  simply  that,  if  the  issuing  bank  purchases  a  specified 
draft  drawn  by  the  seller  on  the  buyer,  the  buyer  will  honor  it, 
but  that  the  buyer  will  honor  it  if  the  issuing  bank  comes  under 
legal  liability  as  a  result  of  the  contemplated  transaction.^  The 
authority  to  draw  used  in  conjunction  with  the  authority  to  pur- 
chase and  with  the  letter  of  advice  may  comprise  three  dependent 
offers:  one  from  the  buyer  to  the  issuing  bank;  a  second  from  the 
issuing  bank  to  the  purchasing  bank;  a  third  from  the  purchasing 
bank  to  the  seller.  When  the  seller  presents  to  the  purchasing 
bank  for  discount  the  draft  on  the  buyer  all  three  offers  are  accepted 
simultaneously.    The  purchasing  bank   comes  under  a  contract 

^'  In  such  a  case  the  seller  is  in  the  position  of  the  accrediting  party.  This  is  the 
usual  type  of  the  traveler's  letter  of  credit.    See  Whttaker,  pp.  181-189;  Brooks, 

pp.  139-141. 

^  Wilson  &  Co.  9.  Ni£fenegger,  211  Mich.  311,  178  N.  W.  667  (1920);  Lyon  v.  Van 
Raden,  126  Mich.  259,  85  N.  W.  727  (1901);  Hall  v.  First  National  Bank,  133  HI. 
234,  24  N.  £.  546  (1890);  Johnson  v,  Biakemore,  28  La.  Ann.  140  (1876);  Michigan 
State  Bank  v.  Estate  of  Leavenworth,  28  Vt.  209  (1855);  Union  Bank  of  Louisiana 
V,  Coster,  3  N.  Y.  203  (1850). 

^  Sigel-Campion  Live  Stock  Commission  Co.  v.  Davis,  69  Colo.  511,  194  Pac.  468 
(1921);  Bank  of  Plant  City  v,  Canal-Commercial  Trust  &  Savings  Bank,  270  Fed. 
477  (19^1) t  Lemon  Lnporting  Co.  0.  Garfield  Savings  Bank,  187  App.  Div.  932,  173 
N.  Y.  Supp.  551  (19x9);  Borthwick  v.  Bank  of  New  Zealand,  17  T.  L.  R.  2  (1900); 
Second  National  Bank  v.  Diefendorf,  90  HI.  396  (1878);  White's  Bank  of  Buffalo 
V.  Myles,  73  N.  Y.  335  (1878);  Omaha  National  Bank  v.  First  National  Bank,  59  111. 
428  (1871);  Waterston  9.  Edinburgh  &  Glasgow  Bank,  20  Ct.  Sess.  642  (1858). 

"  Borthwick  v.  Bank  of  New  Zealand,  17  T.  L.  R.  2  (1900). 
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liability,  its  liability  is  an  acceptance  of  the  issuing  bank's  offer, 
and  the  issuing  bank's  ensuing  liability  is  an  acceptance  of  the 
buyer's  offer.  Consequently  it  may  be  stated  that  an  authority 
to  draw  and  an  authority  to  purchase  cannot  be  revoked  or  modified 
after  the  draft  has  been  presented  by  the  seller  for  its  first  contem- 
plated negotiation.^* 

Similarly,  the  direct  import  letter  of  credit,  if  issued  in  the  revo- 
cable form,  is  an  offer.^*  The  buyer's  agreement,  although  said 
to  be  made  in  consideration  of  the  issue  of  the  revocable  letter 
of  credit,  is  nothing  more  than  an  offer.  But  since  it  contemplates 
an  offer  to  be  made  in  turn  by  the  issuing  bank  to  the  seller,  it  is 
an  offer  which  is  accepted  when  the  issuing  bank  comes  imder  a 
legal  obligation  as  the  result  of  the  issue  of  its  revocable  letter  of 
credit.  This  revocable  letter  of  credit  contains  two  offers:  one  an 
express  offer  to  the  seller;  and  the  other  either  an  express  or  an 
implied  offer  to  purchasers  of  the  drafts.  Consequently,  the  offer 
of  the  issuing  bank  is  accepted  when  the  seller  first  negotiates 
the  draft  or  when  he  presents  it  for  acceptance.^*  At  that  moment 
there  also  comes  into  existence  a  contract  between  the  buyer  and 
the  issuing  bank.^^ 

In  the  same  manner  the  indirect  import  letter  of  credit,  if  issued 
in  the  revocable  form,  may  be  analyzed  as  an  offer.  The  buyer's 
agreement  is  a  preliminary  offer.  The  letter  of  credit  itself  contains 
three  offers:  one  from  the  issuing  bank  to  the  seller;  a  second 
from  the  issuing  bank  to  purchasers  of  drafts;  a  third  from  the 
issuing  bank  to  the  drawee  bank.  And  if  the  drawee  bank  issues 
its  own  revocable  direct  export  letter  of  credit,  or  its  letter  of  ad- 
vice, or  its  advice  of  credit  opened  unconfirmed,  these  are  also 
offers  to  the  seller  and  to  purchasers  of  the  drafts.  Upon  pres- 
entation of  the  specified  drafts  by  the  seller  to  the  drawee  bank 
or  upon  first  negotiation,  three  imilateral  contracts  come  into 
existence  simultaneously.  Hence  at  that  time  these  revocable 
letters  become  irrevocable  in  respect  to  that  particular  transaction. 

^*  See  Gelpcke  «.  Quenteil,  74  N.  Y.  599  (1878). 

'*  See  De  Tastett  v.  Ciousillat,  Fed.  Cas.  No.  3,828  (2807).  See  also  m/ra,  note 
158. 

'*  Gelpcke  v,  Quentell,  74  N.  Y.  599  (1878);  Haley  0.  Jones,  12  Gray  (Mass.)  260 
(1858). 

^  Lienow  v,  Pitcaim,  Fed.  Cas.  No.  8,341  (1832). 
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If  more  than  one  draft  is  contemplated  these  letters  constitute 
a  series  of  continuing  offers  which  may  be  revoked  as  to  future 
transactions. 

This  analysis  of  these  types  of  letters  of  credit  conforms  to  the 
intention  of  the  parties.  The  seller  may  improperly  perform  the 
sales  contract,  business  conditions  may  change,  the  buyer  may 
become  insolvent,  or  he  may  have  procured  the  letter  fraudulently. 
If  any  of  these  events  have  happened  the  offer  has  only  to  be  re- 
voked. The  offer  theory,  therefore,  when  applied  to  these  letters 
is  not  only  soimd  but  it  is  adequate.  The  only  risk  is  that  revoca- 
tion may  not  be  made  in  time. 

But  the  direct  import  letter  of  credit,  the  indirect  import  letter 
of  credit,  and  the  direct  export  letter  of  credit,  if  issued  in  the 
irrevocable  form,  and  the  advice  of  credit  opened  confirmed,  cannot 
be  analyzed  as  offers  to  the  seller  without  doing  violence  to  facts. 
If  the  letter  is  an  offer  from  the  bank  to  the  seller  for  a  unilateral 
contract  what  is  the  act  which  is  consideration  for  the  bank's 
promise?  It  is  not  the  making  of  the  sales  contract  :^^  first,  because 
banks  are  not  in  the  business  of  bargaining  for  sales  contracts  to 
be  made;  and  secondly,  because  the  sales  contract  is  usually  already 
made  before  the  letter  of  credit  is  issued.  It  is  not  the  manufacture 
or  the  starting  manufacture  by  the  seller:  first,  because  this  is  not 
what  the  bank  is  bargaining  for;  and  secondly,  because  performance 
by  the  seller  of  an  act  which  he  is  already  legally  boimd  to  perform 
cannot  be  consideration  for  the  bank's  promise.^'  If  the  letter  of 
credit  is  an  offer  it  is  an  offer  to  accept  a  draft  with  specified  ship- 
ping documents  attached.  Hence  there  is  an  interval  between  the 
issue  of  the  letter  of  credit  and  the  presentation  of  the  drafts  during 
which  the  bank  could  revoke  its  offer  with  legal  impunity  to  itself 
and  with  possibly  dire  results  to  the  seller.  If  the  buyer  were 
discovered  to  have  been  fraudulent,  or  if  he  became  insolvent,  the 
issuing  bank  could  at  once  revoke  the  unaccepted  offer.  But  the 
very  purpose  of  the  letter  of  credit  is  to  guard  against  such  pos- 
sibilities. The  contemplation  of  the  parties  is  that  these  letters 
constitute  irrevocable  and  binding  obligations  upon  the  issuing 
and  drawee  banks  in  favor  of  the  seller  from  the  moment  they  are 
issued.    The  offer  theory  nullifies  this  intention. 

71  See  EdmoDston  v.  Drake,  5  Pet.  (U.  S.)  624  (1831). 
'•  But  see  Bell  v.  Moss,  5  Whart.  (Pa.)  189  (1840). 
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It  is  at  this  point  that  the  danger  of  definition  becomes  acute. 
Early  types  of  letters  of  credit  were  requests  to  the  seller  for  sales 
to  be  made.  The  modem  type  of  irrevocable  letter  of  credit  con- 
tains two  promises:  one  to  the  seller,  and  the  other  to  purchasers 
of  drafts.  The  promise  to  purchasers  of  drafts,  as  will  subsequently 
appear,  is  an  offer.  Hence  it  is  not  surprising  to  find  the  orthodox 
judicial  definition  of  a  letter  of  credit  ignoring  the  nature  of  the 
authority  conferred  upon  the  seller  and  directed  either  to  the 
request  for  the  sale  of  goods  or  to  the  request  for  the  furnishing 
of  money,  and  therefore  phrased  in  the  language  of  request  and 
offer.'®  There  is  danger  that  courts,  having  defined  letters  of 
credit  in  terms  of  one  characteristic,  will  apply  the  definition  indis- 
criminately to  the  other  and  wholly  different  characteristic.  In 
a  few  instances  this  has  happened.^  The  great  weight  of  judicial 
decision,  however,  is  against  the  theory  that  irrevocable  and  con- 
firmed types  of  letters  of  credit  constitute  offers  to  the  seller. 

J.  Does  the  Letter  of  Credit  Constitute  a  Bilateral  Contract  between 
the  Issuing  and  Drawee  Banks  and  the  Seller  with  Consideration 
Moving  from  the  Seller  as  Promisee? 

The  seller's  irrevocable  export  letter  of  credit  taken  together 
with  the  seller's  agreement  to  reimburse  constitutes  a  bilateral 
contract  between  the  issuing  bank  and  the  seller.  Consideration 
moves  from  the  seller  as  promisee  to  the  issuing  bank  as  promisor. 
Consequently  this  type  of  letter  presents  no  difficulties.  What- 
ever rights  the  seller  has  against  the  drawee  bank  depend  upon 
principles  of  agency.** 

But  letters  of  credit  procured  by  the  buyer  do  not  constitute 
bilateral  contracts  between  issuing  bank  and  seller  with  consider- 
ation moving  from  the  seller  as  promisee.  Since  an  offer  for  a 
unilateral  contract  affords  the  offeree  no  protection  after  he  has 
started,  but  before  he  has  completed,  performance,  courts  will, 
if  possible,  always  construe  an  offer  as  an  offer  for  a  bilateral  con- 


'*'  See  supra,  note  2. 

^  See  Laf  argue  v.  Harrison,  70  Cal.  380,  zx  Pac.  636  (1886). 

**  See  Carrollton  Bank  v,  Tayleur,  z6  La.  490  (1840).  See  also  supra,  note  s^- 
Where  the  letter  is  written  by  the  buyer  the  sales  contract  would  be  sufficient  to  sup- 
port the  seller's  authority  to  draw. 
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tract."  The  irrevocable  letter  of  credit  is  not  an  offer  to  the  seller. 
But  if  it  is  an  offer  it  is  so  dearly  an  offer  for  a  unilateral  contract 
that  it  would  be  almost  impossible  to  give  it  any  other  construction. 
If  the  sales  contract  is  not  made  until  after  the  seller  receives  the 
letter  of  credit,  the  seller's  promise  to  the  buyer,  if  requested  by 
the  isstdng  bank,  would  be  sufficient  consideration  for  the  bank's 
promise  to  the  seller.  The  fatal  objection  is  that  the  making  of 
the  sales  contract  is  not  what  is  requested  by  the  bank  in  return 
for  its  letter  of  credit.  There  is  therefore  no  consideration  in  fact. 
If  the  sales  contract  has  already  been  made,  as  is  usually  the  situ- 
ation, the  seller  would  be  promising  to  perform  what  he  was  already 
imder  a  legal  duty  to  perform.  There  would  be  no  consideration 
in  law.  Moreover,  if  the  irrevocable  indirect  import  letter  of  credit 
constitutes  a  bilateral  contract  between  issuing  bank  and  seller 
for  which  the  seller  furnishes  the  consideration,  there  is  a  further 
difficulty  m  working  out  contract  rights  of  the  seller,  against  the 
drawee  bank  in  those  cases  where  the  relation  of  principal  and 
agent  does  not  exist  between  the  two  banks.  The  direct  letter 
which  the  drawee  bank  issues  to  confirm  the  indirect  letter  cannot 
be  held  to  be  a  bilateral  contract  with  the  seller,  for  which  the 
seller  furnishes  the  consideration,  because  the  seller  is  already 
legally  bound  to  the  issuing  bank  to  perform  the  same  act.  Unless, 
therefore,  a  novation  is  worked  out  between  the  seller  and  the  two 
banks,  or,  imless  a  solution  is  to  be  found  in  ratification,  the  irrev- 
ocable direct  export  letter  of  credit  of  the  drawee  bank  or  the 
advice  of  credit  opened  confirmed  would  create  no  legal  obligation 
on  the  part  of  the  drawee  bank.  A  novation  would  be  contrary 
to  their  intentions.    A  solution  might  be  foimd  in  ratification. 

In  the  case  of  the  direct  import  letter  of  credit,  what  the  parties 
have  in  mind  is  a  contract  with  the  buyer,  the  seller,  and  the  issuing 
banks  as  parties,  the  consideration  for  the  buyer's  promise  to  the 
bank  being  the  bank's  promise  to  the  seller,  and  the  consideration 
for  the  bank's  promise  to  the  seller  being  the  buyer's  promise  to 
the  bank  to  put  it  in  funds  on  a  specified  day  plus  payment  of  a 
commission.  In  the  case  of  the  indirect  letter  of  credit  the  parties 
have  the  same  thing  in  mind.    If  the  relation  of  principal  and  agent 


"  For  an  extreme  case  see  Los  Angeles  Traction  Co.  v.  Wilshere,  135  Cal.  654,  67 
Pac.  1086  (1902). 
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exists  between  the  two  banks,  it  is  further  contemplated  that  the 
drawee  bank  shall  also  be  bound  to  the  seller,  but  if  no  such  re- 
lation exists,  then  the  irrevocable  direct  export  letter  of  credit  or 
advice  of  credit  opened  confirmed  shall  constitute  another  con- 
tract between  the  drawee  bank  and  the  seller  with  the  consideration 
moving  from  the  issuing  bank  to  the  drawee  bank,  or  else  a  ratifi- 
cation of  a  contract  made  on  behalf  of  the  drawee  bank. 

The  question  is  whether  such  contracts  can  confer  rights  upon 
the  seller.  To  answer  this  question  fully,  it  will  be  necessary  to 
examine  three  methods  of  solution:  (i)  contract  between  the 
buyer  and  the  issuing  bank  for  the  benefit  of  the  seller;  (2)  con- 
tract between  the  bank  and  the  seller  with  consideration  moving 
to  the  bank  from  the  buyer;  (3)  contract  between  the  buyer  and  the 
bank  with  a  simultaneous  assignment  by  the  buyer  to  the  seller. 

4.  Is  the  Letter  of  Credit  a  Bilateral  Contract  between  the  Issuing 
and  Drawee  Banks  and  the  Buyer  for  the  Benefit  of  the  Seller? 

In  Carnegie  v.  Morrison  "  one  Bradford,  the  buyer,  in  consider- 
ation of  the  issue  of  a  letter  of  credit,  promised  to  cover  the  drafts 
at  maturity.  The  issuing  bank,  acting  as  agent  for  the  drawee 
bank,  gave  the  buyer  the  following  letter: 

"  Boston,  4  March,  1837. 

'^ Messrs.  Morrison,  Cryder  &  Co.,  [Drawee  Bank] 

London. 

''Mr.  John  Bradford  [Buyer]  of  this  city  having  requested  that  a 

credit  may  be  opened  with  you  for  his  account  in  favor  of  Messrs.  D. 

Carnegie  &  Co.  [seller]  of  Gothenburg  for  three  thousand  poimds  sterling, 

I  have  assured  him  that  the  same  will  be  accorded  by  you  on  the  usual 

terms  and  conditions. 

Respectfully  your  obt.  serv't. 

FiBJiNCis  J.  Oliver  [Issuing  Bank] 
"For  £3000" 

This  letter  was  delivered  to  the  buyer,  who  sent  it  to  the  seller. 
Shortly  afterwards  the  drawee  bank  wrote  the  seller  that  the  credit 
could  not  be  granted.  Nevertheless,  the  seller  drew  the  bill  of 
exchange  on  Morrison,  Cryder  &  Co.  and,  acceptance  having  been 
refused,  brought  an  action  against  the  drawee  bank.  It  was  held 
that  the  seller  could  maintain  the  action  in  his  own  name.    It  is 


M  3  Mete  (Mass.)  381  (zS40. 
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not  certain  upon  what  ground  the  court  based  its  decision,  although 
the  general  tenor  of  the  opinion  seems  to  be  that  the  seller  was  the 
beneficiary  of  a  contract  made  between  the  drawee  bank  and 
the  buyer. 

Carnegie  v.  Morrison  ^  is  the  only  case  which  approaches  the 
view  that  a  letter  of  credit  is  a  contract  between  the  buyer  and 
the  bank  for  the  benefit  of  the  seller.  It  will  be  noted  that  the 
letter  in  that  case  was  a  peculiar  one,  of  a  type  not  now  in  ordinary 
use.  When  the  letter  is  procured  by  the  buyer  and  is  addressed 
to  the  drawee  bank,  or  when  it  is  addressed  to  the  buyer  and  author- 
izes the  seller  to  draw  on  the  issuing  or  drawee  banks,  there  is 
basis  for  construing  the  transaction  as  a  contract  between  the  buyer 
and  the  banks  for  the  benefit  of  the  seller.  The  essential  inquiry, 
however,  is  not  who  procures  the  letter  or  to  whom  it  is  addressed 
or  to  whom  it  is  delivered,  but  to  whom  the  promise  is  made.  The 
intention  of  the  parties  usually  is  that  the  bank  shall  make  a  direct 
promise  to  the  seller.  This  feature  prevents  the  transaction  from 
being  a  contract  for  the  benefit  of  a  third  person. 

Indeed,  to  construe  the  letter  of  credit  as  a  contract  for  the 
benefit  of  the  seller  would  not  only  ignore  the  intention  of  the 
parties  but  would  be  unfortunate  in  its  business  results.  In  Eng- 
land ^  and  in  some  American  states  the  seller  as  beneficiary  could 
maintain  no  action  against  the  issuing  or  drawee  banks.  Even  in 
jurisdictions  where  he  can  maintain  an  action  at  law  in  his  own  name 
his  rights  are  derivative,  and  consequently  he  would  take  the 
benefits  of  the  contract  subject  to  all  defenses  which  the  issuing 
and  drawee  banks  had  against  the  buyer.*^  Thus  fraud  in  the 
inception,  supervening  fraud,  failure  of  consideration,  insolvency 
of  the  buyer,  woidd  all  be  defenses  available  to  the  banks.  Both 
from  the  seller's  and  from  the  buyer's  point  of  view  this  result 
woidd  destroy  the  value  and  usefulness  of  the  irrevocable  letter 
of  credit. 

"  2  Mete.  (Mass.)  381  (1841). 

M  Dunlqp  Pneximatic  Tyre  Co.  9.  Selfridge  &  Co.,  [19x5]  A.  C.  847. 

t7  jexmess  v.  Sinqpson,  84  Vt  227,  239,  2431  7^  AtL  886  (192 x);  Green  9.  Turner, 
86  Fed.  837  (2898);  Clay  9.  Woodrum,  45  Kan.  2x6,  25  Pac.  629  (2892);  Mazfield 
9  Schwartz,  45  Minn.  250,  47  N.  W.  448  (2890);  Amonett  9.  Montague,  75  Mo.  43 
(x88i);  Benedict  o.  Hunt,  32  Iowa,  27  (1872);  See  also  2  Whxiston,  ComsACis, 

1 394  (i9ao)« 
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5.  Is  the  Letter  of  Credit  a  Contract  between  the  Issuing  and  Drawee 
Banks  as  Promisors  and  the  Seller  as  Promisee  with  Consid- 
eration Moving  from  One  Other  than  ihe  Promisee? 

When  the  direct  import  letter  of  credit  is  issued  in  the  irrevocable 
form  the  parties  have  in  mind  a  contract  whereby  the  buyer  prom- 
ises the  issuing  bank  to  put  it  in  funds  at  a  future  date  and  to  pay 
a  specified  commission  in  return  for  the  promise  of  the  issuing 
bank  made  directly  to  the  seller  on  certain  conditions  precedent. 
When  the  indirect  import  letter  of  credit  is  issued  in  the  irrevocable 
form  the  same  result  is  in  the  minds  of  the  parties.  If  no  relation 
of  principal  and  agent  exists  between  the  drawee  and  issuing  banks, 
the  parties  contemplate  that  the  buyer  is  furnishing  the  considera- 
tion, in  the  form  of  an  executory  promise  to  the  issuing  bank,  and 
frequently  in  the  form  of  a  cash  payment  of  the  commission,  in 
return  for  the  promise  of  the  issuing  bank  made  directly  to  the  seller 
that  the  drawee  bank  will  accept  and  pay  drafts  of  the  seller  drawn 
upon  it.  The  letter  is  also  an  offer  to  the  drawee  bank  from  the 
issuing  bank.  When  the  drawee  bank  accepts  the  draft  a  unilat- 
eral contract  is  formed  between  the  two  banks,  and  when  the 
drawee  bank  pays  the  draft  the  contract  of  the  issuing  bank  with 
the  seller  is  discharged.  If  a  confirmed  credit  is  requested  and  the 
drawee  bank  issues  its  own  direct  export  letter  of  credit  in  the 
irrevocable  form,  or  its  advice  of  credit  opened  confirmed,  there 
are  two  contracts  in  existence  r  one  contract  between  the  buyer, 
issuing  bank,  and  seller  with  the  consideration  moving  from  the 
buyer  to  the  issuing  bank  for  its  promise  made  directly  to  the 
seller;  the  other  a  contract  between  the  issuing  bank,  drawee 
bank,  and  seller  with  the  consideration  moving  from  the  issuing  bank 
to  the  drawee  bank  for  its  promise  made  directly  to  the  seller. 
Or  the  confirmed  letter  may  amount  to  a  ratification  of  the  previous 
contract.  If  the  relation  of  principal  and  agent  exists  between 
the  drawee  bank  as  principal  and  the  issuing  bank  as  agent,  then 
the  indirect  import  letter  of  credit  is  intended  to  confer  immediate 
contract  rights  upon  the  seller  against  the  drawee  bank,  and  upon 
its  failure  to  accept  and  pay,  against  the  issuing  bank.  If  a  direct 
irrevocable  export  letter  of  credit  or  an  advice  of  credit  opened 
confirmed  is  requested  and  issued  by  the  drawee  bank,  this  is  simply 
a  confirmation  of  the  agency,  and  the  giving  to  the  seller  of  an 
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instrument  which  he  can  use  in  negotiating  his  drafts  to  better 
advantage  than  the  letter  of  the  issuing  bank. 

If  the  sales  contract  is  made  before  the  letter  of  credit  is  issued, 
then,  if  the  irrevocable  direct  or  indirect  import  letter  is  sent  by 
the  bank  to  the  seller  the  contract  is  complete  with  the  seller 
on  mailing.  If  the  letter  of  credit  is  given  to  the  buyer  for  the 
purpose  of  being  sent  by  the  buyer  to  the  seller  the  contract  is 
formed  when  the  letter  is  issued  and  delivered  to  the  buyer.®*  The 
seller  in  either  case  has  assented  in  advance.  If  the  irrevocable 
letter  of  credit  is  issued  before  the  sales  contract  is  made,  which 
would  be  a  rare  situation,  the  seller  acquires  a  contract  right  sub- 
ject to  disaffirmance. 

This  being  the  contemplation  of  the  parties,  can  legal  effect  be 
given  to  it  ?  If  A  makes  a  promise  to  B  in  exchange  for  B's  promise 
made  not  to  A  but  to  C,  or  made  both  to  A  and  C,  can  C  maintain 
an  action  on  the  contract  as  promisee  against  B  as  promisor? 

Historically,  consideration  is  boimd  up  in  the  tort  of  deceit. 
Hence  it  is  that  while  many  courts  define  consideration  as  detriment 
to  the  promisee  or  benefit  to  the  promisor,  most  courts  in  prac- 
tice insist  upon  detriment  to  the  promisee  as  .the  sole  test.  There 
are  three  conceivable  conceptions  of  consideration:  benefit  to  the 
pronusor  with  no  detriment  to  any  one;  detriment  to  the  promisee; 
detriment  to  one  other  than  the  promisee  given  as  benefit  to  the 
pronusor.  In  the  case  of  the  letter  of  credit  it  is  not  necessary  to 
go  to  the  extent  of  saying  that  benefit  alone  to  the  promisor 
is  siiffident  consideration.  It  is  only  necessary  to  broaden  and 
modify  the  common-law  conception  of  consideration  to  include 
detriment  to  one  other  than  the  promisee.  The  law  has  been 
constantly  broadening  its  conception  of  consideration.  It  is  settled 
that  consideration  need  not  move  to  the  promisor.  Consideration 
moving  from  the  promisee  to  a  third  person  at  the  request  of  the 
promisor  is  sufficient  to  support  the  contract.     Certainly  this  is 

»  Compare  Union  Bank  of  Canada  v.  Cole,  47  L.  J.  Q.  B.  100  (C.  A.  1877). 

In  Carnegie  v.  Morrison,  2  Mete.  (Mass.)  381  (1841)  the  letter  of  credit  was  written 
and  delivered  to  the  buyer  in  Boston,  authorizing  the  seller  to  draw  on  a  London 
bank.  The  buyer  sent  the  letter  to  the  seller  in  Sweden.  In  an  action  in  Massachu- 
setts by  the  seller  against  the  drawee  bank  for  cancelling  the  credit  it  was  held  that 
the  contract  was  made  in  Boston  and  that  Massachusetts  law  governed. 

See  Sovereign  Bank  of  Canada  v.  Bellhouse,  Dillon  &  Co.,  23  Q.  R.  (K.  B.)  413 
(1914). 
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so  in  unilateral  contracts.  And  it  would  seem  that  consideration 
moving  to  the  promisor  from  a  third  person  on  behalf  of  the  prom- 
isee is  sufficient  consideration  to  support  the  contract  in  favor  of 
the  promisee.  Upon  performance  it  would  give  the  promisor  a 
right  against  the  third  person,  for  as  to  that  person  the  promisor 
is  in  the  position  of  promisee  giving  consideration  to  a  designated 
person  at  the  request  of  the  promisor.  It  is  only  necessary  to 
extend  this  imilateral  situation  to  the  bilateral  or  trilateral  situation 
to  give  all  the  parties  rights  on  the  contract.  Such  an  extensicm 
of  consideration  would  not  be  revolutionary,  but  would  be  a  legit- 
imate judicial  development  of  existing  principles.  There  is  no 
reason  in  the  nature  of  things  why  even  in  bilateral  contracts 
consideration  need  move  from  the  promisee.  There  is  no  reason 
why  primitive  ideas  of  consideration  should  remain  immutable.'* 

This  situation  is  quite  different  from  the  contract  for  the  benefit 
of  a  third  person.  The  reason  why  a  beneficiary  should  not  be 
able  to  sue  is  not  that  he  is  a  volim:teer.  The  reason  is  that  he  b 
not  a  party  to  the  contract.  In  other  words,  the  difficulty  is  not 
one  of  -consideration.  But  in  the  contract  where  one  other  than 
the  promisee  furnishes  the  consideration  there  is  no  question  but 
that  the  promisee  is  a  party.  The  only  question  is  one  of  considera- 
tion. The  judges  in  Lawrence  v.  Fox^  clearly  perceived  this 
distinction.  The  ratio  decidendi  of  Judge  Denio,  allowing  the 
beneficiary  to  recover,  was  that  the  beneficiary  is  a  party  to  the 
contract  as  promisee.  The  other  judges  of  the  majority  declined 
to  base  their  decision  on  the  proposition  that  the  beneficiary  was  a 
promisee.  The  dissenting  judges  dissented  solely  on  the  ground 
that  he  was  not  a  promisee. 

In  the  United  States  the  law  seems  to  be  settled  that  considera- 
tion need  not  move  from  the  prondsee.  Since  the  time  of  Lawrence 
V.  Fox  *^  a  long  line  of  American  cases  have  squarely  decided  that 
a  promisee  can  enforce  a  contract  where  the  consideration  moves 
to  the  promisor  from  one  other  than  the  proniisee."    This  is  the 

**  See  I  WnxisTON,  Contxacis,  (1x4  (1920). 

••  20  N.  Y.  268  (1859). 

«  20  N.  Y.  268  (1859). 

**  Bobrick  v.  Second  National  Bank  of  Hobdcen,  175  App.  Div.  550, 162  N.  Y.  Snpp. 
147, 115  N.  £.  Z034  (1916);  Hamilton  v.  Hamilton,  127  App.  Div.  871, 112  N.  Y.  Supp. 
zo  (1908);  Bell  V.  Sappington,  11 1  Ga.  391, 36  S.  E.  780  (1900);  Pahner  Savings  Bank 
V.  Insurance  Co.  of  North  America,  166  Mass.  189,  44  N.  £.  2x1  (1896);  ^^^OiamsoQ 
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favorite  Massachusetts  device  of  construction  for  reaching  the 
result  of  Lawrence  v.  Fox}^ 

The  American  cases  which  have  examined  the  rights  of  the  seller 
under  the  irrevocable  letters  of  credit  have  almost  always  based 
their  results  on  the  theory  that  the  letter  of  credit  is  a  contract 
between  the  bank  as  promisor  and  the  seller  as  promisee  with 
consideration  moving  from  one  other  than  the  promisee. 

In  Carnegie  v.  Morrison,^  discussed  previously  in  another  con- 
nection, Phillips  arguendo  ^  insisted  that  there  was  a  valid  con- 
tract to  which  the  seller  was  a  party  as  promisee  with  consideration 
furnished  by  the  buyer  to  the  bank  as  promisor. 

''Where  a  valid  simple  contract,  as  this  is  admitted  to  be,  bears  on 
its  face,  as  this  does,  that  it  is  made  in  favor  of  a  party  and  in  his  behalf, 
on  a  sufficient  consideration  applicable  to  the  contract,  whencesoever 
that  consideration  may  have  come,  and  the  party,  in  whose  favor  and 
behalf  it  is  made,  assents  to,  adopts  and  acts  upon  it,  as  the  contract 
imports  or  requires,  he  is  a  party  to  that  contract.  There  may  be 
decisions  to  the  contrary;  but  if  there  are,  they  are  opposed  to  the 
general  current  of  jurisprudence.  How  far  we  may  go,  by  evidence 
aliunde y  to  show  who  the  party  interested  is,  we  need  not  inquire;  for 
we  have  here  such  party  named  in  the  contract. 

''The  same  instrument  may  be,  and  oftea  is,  a  contract  by  one  person 
with  divers  others,  who,  if  their  interests  and  damage  be  joint,  have 
a  joint  action;  if  separate,  and  so  it  appears  by  the  contract,  they  have 
separate  actions.  The  question  is,  what  does  the  contracting  party 
undertake  to  pay  or  do,  and  to  whom,  and  for  whose  benefit?  It  is 
not  material  that  a  contract  in  an  epistolary  form  should  be  addressed 
to  the  person  with  whom  it  is  intended  to  be  made.  .  .  .  Letters  of 
credit  are  very  frequently  not  so  addressed." 

It  is  not  certain  what  the  ratio  decidendi  of  the  court  was.  But 
there  is  language  in  the  opinion  of  Chief  Justice  Shaw  to  the  eflFect 
that  the  seller  was  a  party  to  the  contract.** 

"The  objection  to  such  an  action  and  the  ground  of  this  defence  are, 
that  the  immediate  parties  to  the  transaction  were  Bradford  [the  buyer] 

V.  Yager,  91  Ky.  282, 15  S.  W.  660  (1891);  Rector  of  St.  Mark's  Church  v.  Teed,  120 
N.  Y.  583,  24  N.  £.  1014  (1890);  Van  £man  v.  Stanch£eld,  10  Minn.  255  (1865);  Cabot 
V,  Haskins,  3  Pick.  (Mass.)  83  (1825).   Sec  i  Wouston,  Contkacts,  §  114  (1920). 

"  20  N.  Y.  268  (1859).  •*  2  Mete.  (Mass.)  381  (i84i)- 

••  2  Mete.  (Mass.)  381,  385-386  (1841). 

*<  2  Mete.  (Mass.)  381, 396,  400  (1841). 
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on  the  one  side,  and  the  defendants  [drawee  bank]  on  the  other;  that 
to  this  transaction  the  plaintiffs  [the  seller]  were  strangers;  and  that 
as  Bradford  acquired  some  right  under  it,  and  had  a  remedy  upon  it 
against  the  defendants,  their  contract  must  be  deemed  to  be  made  with 
him  and  not  with  the  plaintiffs.  But  this  position  presupposes  that 
the  same  instrument  may  not  constitute  a  contract  between  the  original 
parties,  and  also  between  one  or  both  of  them  and  others,  who  may 
subsequently  assent  to,  and  become  interested  in  its  execution;  an 
assumption  quite  too  broad  and  unlimited,  which  the  law  does  not 
warrant.  .  .  . 

"Regarding  it  as  a  question  of  principle  and  not  of  technical  law,  it 
was  an  imdertaking,  in  which  the  plaintiffs  had  an  interest,  nearly  or 
quite  as  direct  and  as  great,  as  if  the  promise  had  been  in  terms  to 
them." 

In  Johannessen  v.  Munroe,^''  which  will  be  discussed  subse- 
quently in  another  connection,  the  sole  question  before  the  court 
was  whether  there  was  a  sufficient  allegation  in  the  seller's  declara- 
tion that  the  buyer  had  furnished  consideration. 

In  Sovereign  Bank  of  Canada  v.  Bellhousey  Dillon  6*  Ci>.,'*  the 
buyer,  after  having  procured  an  irrevocable  letter  of  credit  in 
favor  of  the  seller,  instructed  the  bank  to  cancel  it.  In  an  action 
by  the  seller  against  the  bank  it  was  held  that  the  letter  could 
not  be  lawfully  revoked.  The  court  went  on  the  ground  that 
the  contract  is  not  between  the  bank  and  the  buyer,  but  is  between 
the  bank  and  the  seller.  The  headnote,  which  accurately  expresses 
the  opinion  of  the  court,  says: 

''No  rule  of  law  prevents  a  person,  furnishing  consideration  in  favor 
of  another  person,  from  binding  the  latter  with  a  third." 

In  American  Steel  Company  v.  Irving  National  Bank,^^  the  court, 
quoting  the  case  of  Sovereign  Bank  of  Canada  v.  BeUhouse,  Dillon  if 
Co}^  with  approval,  based  its  decision  on  the  proposition  that  a 
binding  executory  contract  was  formed  between  the  bank  and  the 
seller  as  soon  as  the  letter  was  issued. 

''The  liability  of  the  bank  on  the  letter  of  credit  as  agreed  upoQ 
between  plaintiff  and  defendant  was  absolute  from  the  time  it  was 

"  84  Hun,  594,  32  N.  Y.  Supp.  863  (1895);  9  App.  Div.  409,  41  N.  Y.  Supp.  586 
(1896);  158  N.  Y.  641,  S3  N.  E.  535  (1899). 
••  23  Q.  R.  (K.  B.)  413  (1914). 
••  266  Fed  41,  43,  44  (1920).  >••  23  Q.  R.  (K.  B.)  413  (1914). 
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issued.  •  .  •  The  law  is  that  a  bank  issuing  a  letter  of  credit  like  the 
one  here  involved  cannot  justify  its  refusal  to  honor  its  obligations  by 
reason  of  the  contract  relations  existing  between  the  bank  and  its 
depositor.  .  •  •  There  is  but  one  vital  question  involved  in  this  case. 
It  is  whether  the  letter  of  credit  already  set  forth  herein  is  a  complete 
and  independent  contract  between  the  plaintiff  [seller]  and  the  defendant 
[issuing  bank].    This  court  is  satisfied  that  it  is.  •  •  ." 

Other  recent  American  cases  adopt  the  same  analysis.*®* 
On  this  theory,  the  buyer  would  also  have  a  right  of  action 
against  the  bank  if  the  bank  expressly  or  impliedly  makes  a  promise 
to  the  buyer.  The  consideration  moving  from  the  buyer  would 
be  sufficient  to  support  a  promise  made  by  the  bank  to  the  buyer 
and  a  promise  made  by  the  bank  to  the  seller. 

If  this  analysis  is  adopted,  namely,  that  the  letter  of  credit  is  a 
contract  between  the  issuing  and  drawee  banks  as  promisors  and 
the  seUer  as  promisee  with  consideration  furnished  by  one  other 
than  the  promisee,  would  supervening  insolvency  of  the  buyer  or 
failure  of  consideration  or  fraud  on  the  part  of  the  buyer  in  pro- 
curing the  letter  of  credit  constitute  defenses  to  the  bank  against 
the  seller?  It  has  been  held  that  supervening  insolvency  of  the 
buyer  or  failure  of  consideration  constitute  no  defense  to  the  bank 
against  the  seller.*®^  No  case  has  raised  the  question  of  fraud. 
But  its  effect,  it  would  seem,  should  be  controlled  by  the  same 
principles.  These  principles  must  be  deduced  by  analogy.  No 
analogy  can  be  drawn  from  the  doctrine  that  an  assignee  of  a 
simple  chose  in  action  is  subject  to  the  defenses  to  which  his 
assignor  was  subject,  for  that  doctrine  is  based  on  the  fact  that 
the  assignee's  rights  are  derivative,  whereas  in  this  situation  the 
seller's  rights  are  original.  The  doctrine  that  the  beneficiary  of  a 
contract  is  subject  to  defenses  existing  between  the  contracting 
parties  furnishes  no  aid  if  that  doctrine  is  based  on  the  argimient 
that  the  beneficiary's  rights  are  derivative.  It  would  furnish  a 
direct  analogy  if  the  doctrine  is  based  on  the  fact  that  the  beneficiary 

^^  See  International  Banking  Corporation  v.  Irving  National  Bank,  274  Fed.  122 
(1921);  Frey  &  Son  v.  Sherburne  Co.  and  the  National  City  Bank,  193  App.  Div.  849, 
ZS4  N.  Y.  Supp.  66z  (1920).  See  also  Duncan  v.  Edgerton,  19  N.  Y.  Super.  Ct. 
(6  Bosw.)  36  (i860);  Russell  0.  Wiggin,  2  Story,  213,  229,  230  (1842).  For  an  interest- 
ing recent  case  involving  interpleader  see  Bank  of  Taiwan  v,  Gorgas-Pierie  Mfg.  Co., 
273  Fed.  660  (1921). 

^*  See  infra  note  182. 
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is  a  donee.  There  are  also  other  principles  to  be  borne  in  mind. 
If  one  person  is  induced  to  make  a  contract  with  another  by  the 
fraud  of  a  third,  that  fraud  is  no  ground  for  avoiding  the  con- 
tract, unless  the  fraudulent  person  was  agent  for  the  promisee, 
or  unless  the  promisee  is  a  donee.*°*  Unless,  therefore,  the  seller  is 
to  be  considered  a  donee  of  the  letter  of  credit,  or  xmless  the  buyer 
is  agent  for  the  seller  in  making  the  letter  of  credit  contract,  fraud 
of  the  buyer  in  the  inception  of  the  contract  would  constitute  no 
defense  to  the  bank  against  the  seller.  Whether  the  seller  is  donee 
or  whether  the  buyer  is  agent  for  the  seller  are  questions  of  ex- 
treme difficulty,  and  no  aid  in  their  solution  is  to  be  found  in  the 
decisions.  The  problem  is  as  yet  judicially  unsolved.  A  suggestion 
may  be  ventured.  The  sales  contract,  under  this  analysis,  is  wholly 
independent  of  the  letter  of  credit.  And  yet  both  transactions, 
in  the  contemplation  of  all  the  parties,  are  bound  up  together. 
This  fact  may  be  sufficient  to  prevent  the  seller  frpm  being  a  donee, 
although  strictiy  in  a  legal  sense  he  is  probably  a  donee  of  the 
bank's  promise.  He  is  not  a  donee  in  a  business  sense.  At  any 
rate,  after  the  seller  receives  the  letter  of  credit  and  starts  to 
manufacture  the  goods,  since  the  fraud  of  the  buyer  constitutes  a 
breach  of  that  part  of  the  sales  contract  which  provides  that  a 
letter  of  credit  shall  be  procured,  so  that  the  seller  could  sue  the 
buyer  or  rescind  the  sale,  the  fraud  of  the  buyer  against  the  bank 
amounting  to  a  fraud  against  the  seller,  the  non-action  of  the  seller 
against  the  buyer  should  be  a  sufficient  change  of  position  for  the 
seller  to  be  considered  to  have  given  value,  on  the  same  principle 
that  a  surrender  of  an  antecedent  debt  is  considered  value.^*^  Or, 
looked  at  in  another  way,  the  procuring  of  a  letter  of  credit  is  a 
condition  precedent  of  the  seller's  promise  in  the  sales  contract 
The  seller  waives  this  condition  upon  receipt  of  the  letter  of  credit, 
and  this  is  value. 

Under  this  explanation,  although  so  far  as  consideration  goes  the 
etter  of  credit  is  irrevocable  from  the  moment  of  issue,  neverthe- 
less revocation  could  be  made  for  defenses  at  any  time  before  the 
seller  gave  this  value.     In  order  to  make  the  letter  irrevocable 

^c*  See  Scholefield  v.  Templar,  4  De  Gex  &  J.  429  (1859);  See  also  3  Wzluston, 
CoNTKACTS,  §  1518  (1920). 

^^  See  London  and  County  Banking  Co.  v.  London  and  River  Plate  Bank,  21 
Q.  B.  D.S3S(C.A.  1888). 
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for  all  purposes  from  the  moment  of  issue  a  better  explanation 
perhaps  is  that  the  commission  covers  the  risks  of  fraud  and 
insolvency  of  the  buyer,  and  that  as  a  matter  of  business  expe- 
diency the  risk  should  be  borne  l^ally  by  the  bank.  The  parties 
contemplate  this  residt.  There  is  no  reason  why  legal  effect  should 
not  be  given  to  their  intention.  Nor  should  the  buyer  be  consid- 
ered as  agent  for  the  seller  in  making  the  contract.**  The  bank 
has  no  affirmative  right  against  the  seller.  For  this  purpose  the 
buyer  and  the  seller  shoidd  be  regarded  as  wholly  independent 
of  each  other.  From  a  business  point  of  view  it  would  be  unfor- 
timate  to  subject  the  seller  to  the  fraud  of  the  buyer.  The  purpose 
of  the  letter  of  credit  is  to  put  the  buyer  in  a  negligible  position 
and  to  substitute  for  his  responsibility  the  responsibility  of  a  bank. 
It  would  seem  that  all  defenses  which  the  bank  seeks  to  set  up 
because  of  conduct  of  the  buyer  should  be  treated  in  the  same 
way.  Therefore,  the  cases  which  hold  that  insolvency  of  the 
buyer  and  failure  of  consideration  are  no  defenses  are  authority 
for  the  proposition  that  fraud  of  the  buyer  is  equally  no  defense. 
However  it  may  be  decided  that  the  issuing  bank  may  rescind, 
it  is  difficult  to  see  upon  what  theory  the  drawee  bank,  in  cases 
of  indirect  import  and  direct  export  letters  of  credit,  could  rescind 
where  there  is  no  agency  between  the  two  banks,  and  it  has  issued 
its  own  irrevocable  letter. 

In  England,  it  is  to  be  feared  that  the  irrevocable  letter  of  credit 
cannot  be  supported  on  the  theory  that  it  is  a  contract  between 
the  issuing  and  drawee  banks  and  the  seller  with  consideration 
moving  from  one  other  than  the  promisee.  The  English  courts 
started  with  the  doctrine  that  consideration  must  move  from  the 
promisee.  Then  came  a  series  of  cases  in  which  it  was  decided 
that  consideraticm  need  not  move  from  the  promisee.**  But  in 
191 5  the  House  of  Lords  in  Dunlop  Pneumatic  Tyre  Co.  v.  Sdf- 
ridge  &•  Co}^  reverted  to  the  original  doctrine.  As  an  alternate 
ground  of  decision  it  was  laid  down  as  fundamental  that  the  promi- 

^^  See  infra  notes  203,  205.  For  buainefls  reasons  the  xisk  of  fraudulent  conduct 
of  the  seller  falls  on  the  buyer.  For  business  reasons  the  fraudulent  conduct  of  the 
buyer  should  fall  on  the  bank. 

^M  See  z  WnxisTON,  Comxsacxs,  S  zM  (z9^)*  See  also  Thomas  0.  Thomas,  2 
Q.  B.  85Z  (Z842).    See  Lilly  9.  Hays,  5  A.  &  E.  54S  (x336). 

»«[i9isl  A.  €.847,853. 
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see,  even  if  he  were  an  undisclosed  principal,  in  order  to  maintain 
an  action  on  the  contract  must  have  furnished  the  consideration. 
Lord  Haldane  in  delivering  his  judgment  was  quite  clear  on  this 
point."* 

**  My  lords,  in  the  law  of  England  certain  principles  are  fundamental 
One  is  that  only  a  person  who  is  a  party  to  a  contract  can  sue  on  it. 
...  A  second  principle  is  that  if  a  person  with  whom  a  contract  not 
under  seal  has  been  made  is  to  be  able  to  enforce  it  consideration  must 
have  been  given  by  him  to  the  promisor  or  to  some  other  person  at  the 
promisor's  request." 

No  allusion  was  made  to  the  fairly  long  line  of  English  cases 
which  had  held  the  contrary.  But  these  cases  must  be  regarded 
as  overruled. 

In  England,  therefore,  the  seller  as  promisee  could  have  no 
contract  right  against  the  issuing  and  drawee  banks  on  the  anal- 
ysis that  the  buyer  furnished  the  consideration  for  the  promise. 
There  is  some  indication  that  the  offer  analysis  might  be  Bp- 
plied. "^  There  is  clear  indication  that  estoppel  would  not  be 
applied."®  A  third  possible  analysis  for  the  English  courts  is  that 
the  letter  of  credit  is  a  bilateral  contract  between  the  buyer  and 
the  bank  and  a  simultaneous  assignment  to  the  seller  by  the  buyer 
with  immediate  notice  to  the  bank. 

6.  Is  the  Letter  of  Credit  a  Bilateral  Contract  between  the  Issuing 
and  Drawee  Banks  and  the  Buyer  and  a  Simultaneous  Assign- 
ment by  the  Buyer  to  the  Seller? 

All  courts  will  agree  that  the  irrevocable  types  of  letters  of  credit 
create  contracts  with  some  one  from  the  moment  of  issue.  The 
disagreement  comes  in  recognizing  the  seller's  right  under  this 
contract.  As  between  the  buyer  and  the  issuing  bank  the  buyer's 
agreement  is  more  than  an  offer  to  reimburse,  it  is  more  than  an 
offer  for  a  unilateral  contract;  the  buyer  bargains  for  a  bilateral 
contract;  he  is  interested  not  merely  in  performance  but  in  the 
promise  to  perform;  he  bargains  for  a  promise  made  directly  to  the 

»••  [191SI  A.  C.  847, 853. 

^**  See  In  re  Agra  and  Mastennan's  Bank,  Ex  parte  Asiatic  Banking  Coipora- 
tion,  3  Ch.  App.  391  (1867). 

">  Morgan  v.  Larivi^,  L.  R.  7  H.  L.  423  (1875).    See  »f»/ra,  p.  586. 
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seller.  There  is  in  terms  no  express  promise  ordinarily  made  by 
the  bank  to  the  buyer,  but  it  is  not  diflScult  to  imply  from  the 
circumstances  of  the  transaction  that  the  bank  promises  the  buyer 
to  perform.  Hence  for  default  the  buyer  would  have  an  action 
which  he  could  not  have  if  acceptance  and  payment  of  drafts  by 
the  bank  were  merely  conditions  of  his  promise.  To  find  a  bilateral 
contract  between  the  buyer  and  the  bank  is  easy.  The  essential 
thing,  however,  is  not.  the  bank's  express  or  implied  promise  to 
the  buyer,  but  the  bank's  written  promise  to  the  seller.  It  is  this 
feature  which  puts  the  transaction  into  a  category  other  than  a 
contract  for  the  benefit  of  a  third  person.  It  is  only  an  adher- 
ence to  the  strict  common-law  conception  of  consideration  that 
prevents  legal  effect  from  being  given  to  the  transaction  as  the 
parties  contemplate  it. 

There  is  some  indication  in  the  English  cases,^^^  and  in  a  few 
American  cases,^"  that  the  direct  and  indirect  types  of  irrevocable 
import  letters  of  credit  might  be  treated  as  contracts  between 
the  issuing  and  drawee  banks  and  the  buyer  with  an  immediate 
assignment  by  the  buyer  to  the  seller.  It  strains  the  facts  some- 
what to  follow  this  construction  when  the  letter  is  addressed  to 
the  seller  and  sent  directly  to  him  by  the  bank.  It  is  more  plausible 
when  the  letter  is  addressed  to  the  buyer  authorizing  the  seller 
to  draw,  or  when  it  is  addressed  to  the  seller  but  is  delivered  to 
the  buyer  and  by  him  sent  to  the  seller. 

This  theory  is  not  wholly  satisfactory.  It  confers  upon  the  seller 
only  equitable  or  derivative  rights.  Any  defense  which  the  bank 
might  have  against  the  buyer  prior  to  notice  of  the  assignment 
could  be  set  up  against  the  seller.  Thus  fraud  in  the  inception 
would  vitiate  the  transaction  as  against  the  seller.^ 


"»  See  Hindley  &  Co.  v.  Tothill,  Watson  &  Co.,  13  N.  Z.  L.  R.  13  (C.  A.  1894); 
Union  Bank  of  Canada  0.  Cole»  47  L.  J.  Q.  B.  ido  (C.  A.  1877);  Prehn  0.  Royal  Bank 
of  Liveipool,  L.  R.  5  Ex.  92  (1870);  In  re  Agra  and  Masterman's  Bank,  Ex  parte 
Asiatic  Banking  Corporation,  L.  R.  2  Ch.  App.  391  (1867);  In  re  Agra  Bank,  Ex  parte 
Tondeur,  L.  R.  5  £q.  160  (1867). 

^  See  Kuehne  0.  Union  Trust  Co.,  133  Mich.  602,  95  N.  W.  7x5  (1903);  Larfaigue 
V.  Harrison,  70  CaL  380,  iz  Pac.  636  (1886);  Nelson  0.  First  National  Bank  of  Chi- 
cago, 48  ni.  36  (1868);  Duncan  v.  Edgerton,  19  N.  Y.  Super.  Ct.  (6  Bosw.)  36  (i860); 
Baring  0.  Lynuui,  Fed.  Cas.  No.  983  (1841). 

^  See  PoMEROY,  Equcty  Jusisprudence,  4  ed.,  §§  703,  704  (19x8).  See  also 
I  WnxiSTON,  Contracts,  §§  432, 433  (1920). 
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In  order  to  preclude  the  setting  up  of  these  defenses  it  would 
be  necessary  to  go  a  step  further  and  find  a  novation  assented  to 
in  advance  by  the  seller.  Thus,  where  the  sales  contract  provides 
that  the  buyer  shall  procure  an  irrevocable  letter  of  credit,  this 
amounts  to  an  assent  in  advance  by  the  seller  to  release  the  buyer 
from  obligations  of  payment  in  return  for  the  procurement  of  the 
letter  of  credit.  The  buyer  procures  the  letter  of  credit,  which 
amounts  to  an  immediate  assignment  to  the  seller  of  the  buyer's 
contract  right  against  the  bank.  The  transaction  contains  an  im- 
mediate notice  to  the  bank  and  a  promise  by  the  bank  to  pay. 
Defenses  against  the  buyer-assignor  which  exist  at  the  time  of  the 
novation  could  not  be  availed  of  against  the  seller-assignee  by 
the  obligor-bank  even  though  the  obligor-bank  were  ignorant  of 
them  at  the  time  of  the  novation.  If  there  is  a  novation  the  seller 
would  have  no  right  against  the  buyer,  and  the  buyer  would  have 
no  right  against  the  bank.  There  is  some  indication  that  the 
coiirts  might  take  this  further  step."* 

2>  Does  the  Letter  of  Credit  Amount  to  a  Representation  that  the 
Issuing  and  Drawee  Banks  have  Received  Money  or  its  Equivalent 
to  the  Use  of  the  Seller  which  the  Banks  are  Estopped  to  Deny 
after  the  Seller  has  Acted  in  Reliance  thereon? 

It  is  necessary  to  examine  one  other  theory  that  has  been  ad- 
vanced to  explain  the  letter  of  credit  transaction  before  our  analysis 
of  the  first  aspect,  the  rights  of  the  seller,  the  accredited  party, 
against  the  issuing  and  drawee  banks,  is  complete.  It  has  been 
argued  ^^  that  the  confirmed  and  irrevocable  letters  of  credit 
amount  to  a  representation  that  the  issuing  or  drawee  bank  has 
received  funds  from  the  buyer  to  the  use  of  the  seller  which  the 
bank  is  estopped  to  deny  after  the  seller  has  acted  in  reliance  on 
the  representation.  It  is  the  usual  thing,  it  is  argued,  for  the  buyer 
to  deposit  money  with  the  issuing  bank  to  be  paid  to  the  seller 
on  the  performance  of  certain  conditions;  if  the  buyer  does  not 
deposit  actual  money  he  arranges  for  a  present  loan,  which  amounts 
to  the  same  thing,  —  this  is  the  only  meaning  which  confirmed  and 

^*  See  In  re  Agra  and  Mastennan's  Bank,  Ex  parte  Asiatic  Banking  Coiporation, 
L.  R.  2  Ch.  App.  391  (1867);  Hindley  &  Co.  «.  Tothill,  Watson  &  Co.,  13  N.  Z.  L.  R. 
13  (C.  A.  1894)  (semble).    Contra,  Bell  0.  Moss,  5  Whart.  (Pa.)  189  (1839). 

"*  See  Omer  F.  Hexshey,  "Letters  of  Credit,"  32  Hasv.  L.  Rev.  z  (19x8). 
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irrevocable  can  have;  this  is  what  the  term  opening  of  credU^ 
means,  —  if  the  bank  issues  an  irrevocable  or  a  confirmed  letter  of 
credit  without  these  preliminaries  having  been  done  it  is  estopped 
to  deny  the  receipt  of  the  money  after  the  seller  has  acted  on  the 
representation.  It  is  said  that  this  theory  will  reconcile  all  the  cases. 
It  may  reconcile  all  the  cases,  in  the  sense  that  estoppel  can  be 
used  to  explain  anjrthing,  but  it  is  submitted  that  this  argument 
has  no  support  either  in  fact  or  in  judicial  decision. 

It  has  no  support  in  fact.  If  the  buyer  actually  deposits  money 
with  a  bank  for  the  use  of  the  seller,  or  arranges  for  a  present 
loan  to  the  seller,  different  problems  are  raised."^  But  the  buyer 
does  neither  of  these  things.  It  practically  never  happens  that 
the  purchase  money  under  the  sales  contract  is  actually  paid  for 
the  letter  of  credit,^^^  although  it  is  not  unusual  for  the  commission 
to  be  paid  in  advance.  It  is  still  rarer  for  the  buyer  to  arrange  a 
present  loan  in  favor  of  the  seller.  Such  would  be  contrary  to  the 
very  purpose  of  the  letter  of  credit.  The  purpose  is  to  have  a  bank 
accept  a  time  draft,  to  have  that  draft  negotiated  on  the  exchanges 
upon  the  credit  of  the  bank,  to  enable  the  seller  thus  to  get  cash 
at  once,  to  enable  the  buyer  to  receive  the  goods  and  market  them 
before  being  obliged  to  pay  for  them  in  actual  money.  As  one 
writer  has  put  it,  the  issuing  bank  is  lending  not  its  funds  but  its 
credit."*  In  the  last  analysis,  the  bank  which  is  actually  supplying 
the  money,  or  making  the  loan,  is  the  bank  which  purchases  the 
seller's  drafts.  Any  other  procedure  would  destroy  the  iisefulness 
of  the  commercial  letter  of  credit.  Hence,  since  the  buyer  prac- 
tically never  deposits  the  purchase  money  with  the  issuing  bank, 
and  practically  never  arranges  for  a  present  loan  in  favor  of  the 
seller,  and  since  the  letter  of  credit  method  is  well  understood  in 
the  business  world,  how  can  the  issue  of  such  a  letter  amoimt  to 


"*  But  see  United  States  Depaetment  of  Commerce,  Paper  Work  in  Export 

Trade,  p.  131  (1920).    "A  credit  is  the  contzact  of  a  banker  to  place  a  specified  sum 

at  the  disposal  of  a  client,  subject  to  certain  requirements  stated  therein.    When  the 

contract  is  madci  the  banker  is  said  to  have  opened  a  credit  for  account  of  his  client." 

^"^  See  Harlan  F.  Stone,  "Some  Legal  Problems  Involved  in  the  Transmission  of 
Ftmds,"  31  Col.  L.  Rev.  507  (1921). 

^*  For  two  cases  where  cash  was  paid  in  advance  for  the  letter  of  credit,  see  British 
Linen  Co.  v.  Caledonian  Ins.  Co.,  4  Macq.  107  (1861);  Orr  &  Barber  v.  Union  Bank  of 
Scotland,  i  Macq.  513  (1854). 

"*  See  Silver,  p.  190. 
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a  representation  that  the  issuing  bank  has  received  money  to  the 
use  of  the  seller?  There  is  more  basis  for  the  argument  of  estoppel 
in  the  case  of  the  cash  credit  than  in  the  case  of  the  acceptance 
credit.  But  as  between  buyer,  bank,  and  seller  the  principle  of 
the  two  credits  is  the  same.  In  reference  to  the  acceptance  credit, 
there  is  also  more  basis  for  such  an  argument,  simply  on  the  words 
of  the  letter,  in  the  case  of  the  advice  of  credit  opened  confirmed 
than  in  the  case  of  the  irrevocable  letters.  But  both  letters  mean 
practically  the  same  thing.  The  meaning  of  irrevocable  and  coth 
firmed  is  plain.  The  bank  which  issues  an  irrevocable  letter  of 
credit  says  in  effect  that  a  binding  contract  has  been  made  in 
favor  of  the  seller  and  that  the  bank  promises  to  pay  on  certain 
conditions.  The  bank  which  issues  an  advice  of  credit  opened 
confirmed  says  in  effect  that  it  confirms  the  issue  of  the  indirect 
irrevocable  letter  of  credit,  and  either  admits  the  authority  of 
the  bank  which  issued  that  letter  to  bind  it,  or  admits  that  a  bind- 
ing contract  has  been  made  in  favor  of  the  seller  and  that  the  bank 
promises  to  pay  on  certain  conditions.  The  undertaking  of  the  bank 
is  promissory.  The  only  fact  which  it  represents  is  that  the  buyer 
or  the  correspondent  bank  has  requested  the  letter  of  credit  in  the 
form  to  make  a  binding  contract  and  not  a  revocable  offer. 

Courts  have  recognized  that  this  is  the  essence  of  the  trans- 
action. There  is  nothing  of  a  trust  or  an  equitable  assignment.^ 
The  relation  is  that  of  debtor-creditor.  The  mere  statements  in 
the  letter  of  credit  are  not  sufficient  to  raise  an  estoppel.  Estoppel 
must  depend  upon  the  facts  of  the  particular  case.^ 

The  House  of  Lords  has  dealt  decisively  with  this  argument  of 
estoppel.  In  Morgan  v.  Lariviere^  the  French  government,  as 
buyer,  entered  into  a  sales  contract  with  the  plaintiff,  as  seller, 
for  cartridges.  The  seller  asked  for  a  deposit  of  the  purchase 
[)rice  in  a  London  bank.  No  money  was  deposited.  But  the  defend- 
^t  bank  wrote  to  the  plaintiff  a  letter  of  credit  containing  the 
following  language:  "...  We  are  instructed  by  Mr.  L.  Jotdin 
[the  French  ambassador]  to  advise  you  that  a  si)ecial  credit  for 

''^  See  Carpenter  o.  Sparta  Savings  Bank,  182  N.  Y.  Supp.  172  (1920);  Taussig 
*,  Carnegie  Trust  Co.,  156  App.  Div.  519, 141  N.  Y.  Si^p.  347  (1913);  Kuehne  t.  Un- 
on  Trust  Co.,  133  Mich.  602, 95  N.  W.  715  (1903);  Roman  0.  Sema,  40  Tez.  306  (1874). 

^  See  Low  v.  Bouverie,  [1891]  3  Ch.  82. 

"  L.  R.  7  H.  L.  423  (187s). 
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the  sum  of  £40,000  has  been  opened  with  us  in  your  favour,  and 
that  it  will  be  paid  to  you  ratably  as  the  goods  are  delivered,  upon 
receipt  of  certificates  of  reception  issued  by  the  French  ambassa- 
dor. .  ."  The  French  ambassador,  claiming  that  a  condition  of 
the  sales  contract  had  not  been  performed,  directed  the  cancellation 
of  the  credit.  The  seller  filed  a  bill  in  equity  for  a  declaration 
of  trust.  The  Court  of  Chancery  held  that  the  letter  of  credit 
created  an  equitable  assignment  to  the  plaintiff  of  £40,000  of  the 
funds  of  the  French  government  then  in  the  hands  of  the  defendant, 
and  ordered  this  money  to  be  paid  into  court  for  the  satisfaction  of 
the  plaintiff's  claims  to  the  extent  to  which  they  should  be  proved. 
Upon  appeal  the  House  of  Lords  reversed  this  order.  The  plaintiff's 
counsel  argued  for  an  estoppel,  saying:  ^^ 

"The  declaration  that  they  had  opened  a  credit  in  favour  of  the 
Respondent  was  a  declaration  that  they  had  control  over  a  fund  of  a 
certain  specific  amount  appropriated  to  a  certain  specified  purpose. 
Surely  that  is  the  declaration  of  a  trust  as  to  that  specified  fund,  and 
shews  that  the  fund  itself  was  impressed  with  a  trust.  The  Appellants 
co\ild  not  afterwards  deny  what  they  had  thus  written.  .  •  ." 


Lord  Cairns  answered  this  argument: 


124 


"What  is  there  in  this  letter  which  constitutes  an  equitable  assign- 
ment, or  what  is  there  in  it  which  impresses  with  a  trust  any  particular 
sum  of  money?  I  can  find  no  expression  in  this  letter  which  co\ild 
authorize  such  a  conclusion.  It  appears  to  me  to  be  simply  a  statement 
by  a  banker  that  he  has  opened  a  credit  under  instructions  in  favour 
of  a  particular  person.  That  is  an  expression  well  known  to  bankers, 
and  well  known  to  all  persons  engaged  in  conmierce.  ...  I  read  this 
letter  as  being  nothing  more  than  this:  a  statement  by  bankers  to  a 
tradesman  who  supplies  goods  to  a  customer  of  the  bankers  that  they, 
the  bankers,  on  behalf  of  their  customers,  will  act  as  paymasters  to  the 
tradesman  up  to  a  certain  amoimt  of  money;  but  that,  in  order  to  call 
upon  them  to  act  as  paymasters,  he,  the  tradesman,  must  bring  with 
him  certain  certificates  shewing  that  the  goods  have  been  delivered  to 
their  customer.  Li  a  transaction  of  that  kind  there  is  nothing  of  an 
equitable  assignment,  there  is  nothing  of  trust;  and  it  appears  to  me 
that  any  banker  who  had  given  an  imdertaking  of  that  kind  wo\ild  be 
very  much  surprised  to  find  that  it  was  held  that  a  certain  portion  of 


w  L.  R.  7  H.  L.  423,  428  (187s).  "•  L.  R.  7  H.  L.  423,  432  (1875). 
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the  funds  of  his  customer  in  his  hands  had  been  impressed  with  a  trust, 
had  been  equitably  assigned,  and  had,  in  fact,  ceased  to  be  the  moneys 
of  the  customer,  and  had  become  the  moneys  of  the  tradesman  who 
was  to  supply  the  goods  .  .  .  that  is  the  whole  of  this  case." 

In  Morgan  v.  Lariviire^  the  advice  of  credit  opened  was  in 
the  normal  form.  Moreover,  the  credit  was  a  cash  credit.  Lan- 
guage which  could  not  reasonably  be  understood  to  create  an 
equitable  assignment  of  funds  actually  in  existence  would  be  in- 
sufficient to  estop  the  writer  when  he  held  in  his  possession  no 
fimds  of  the  buyer. 

There  is  only  one  American  case  which  employs  the  doctrine 
of  estoppel  in  working  out  the  rights  of  the  seller  under  an  irrevo- 
cable letter  of  credit.  The  case  is  very  illimiinating  when  it  is 
analyzed. 

In  Johannessen  v.  Munroe^  one  Boe  was  indebted  to  Johannes- 
sen  for  a  claim  arising  out  of  the  breach  of  a  charter  party.  Boe 
procured  from  the  defendant  bank  the  following  letter  of  credit: 

"No.  5687  Opfice  op  John  Mxtnroe  &  Co.,  Bankers 

No.  32  Nassau  Street, 

New  York,  February  26,  1892. 
"Messrs.  Mxtnhoe  &  Co.,  Paris. 

"Gentlemen:  We  hereby  open  a  credit  with  you  in  favor  of  Captain 
J.  A.  Johannessen,  S/S  Raylton  Dixon,  for  fcs.  15,000,  available  m 
bills  at  90  days  date;  on  acceptance  of  any  bill  or  bills  drawn  under 
this  credit  you  are  to  draw  on  Carsten  Boe,  New  York,  at  seventy- 
five  days  date;  payable  at  the  current  rate  of  exchange  for  first-class 
bankers'  bills  on  Paris  on  day  of  matiuity.  Commission  is  arranged. 
"Bills  under  this  credit  to  be  drawn  at  any  time  prior  to  May  i, 
1892. 

Truly  yours, 

John  Munroe  &  Co. 

"The  bill  may  be  availed  of  in  sterling,  if  desired;  say  £600  sterlii^. 

J.  M.  &  Co." 

Boe  offered  this  letter  to  Johannessen  together  with  $500  in 
full  settlement  of  the  claim.     Before  accepting  it  Johannessen 

»•  L.  R.  7  H.  L.  423  (1875). 

»•  84  Hun,  594,  32  N.  Y.  Supp.  863  (1895);  9  App.  Div.  409,  41  N.  Y.  Supp.  586 
(1896);  158  N.  Y  641,  S3  N.  E.  S3S  (1899). 
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inquired  of  the  issuing  bank  concerning  the  transaction.  He  was 
informed  that  the  letter  had  been  issued  for  a  valuable  considera- 
tion and  was  good  and  genuine.  Johannessen  thereupon  took  the 
letter  and  the  $500  in  absolute  satisfaction  of  the  debt.  Shortly 
afterwards  the  issuing  bank  cancelled  the  letter  of  credit.  The 
drawee  bank  accordingly  refused  to  honor  Johannessen's  draft. 
Johannessen  brought  an  action  against  the  issuing  bank.  The 
complaint  did  not  allege  that  the  letter  of  credit  was  issued  for  a 
consideration.  The  trial  court,  on  motion  of  the  issuing  bank, 
dismissed  the  action.  The  question  before  the  Appellate  Division 
was  whether  the  facts  stated  in  the  complaint  constituted  a  cause 
of  action  without  the  specific  allegation  of  consideration.  The 
court  held  that  the  letter  of  credit  was  a  simple  contract,  and 
that  therefore  it  was  necessary  to  allege  consideration,  unless 
the  plaintiff  relied  on  estoppel  to  prevent  the  defendant  from 
saying  that  he  received  no  consideration.  The  court  granted  a 
new  trial,  saying:  ^^ 

''Where  it  appears  that  the  person  sought  to  be  chaiged,  for  a  valu- 
able consideration,  issued  a  letter  of  credit,  and  that  upon  the  faith 
of  it  the  plaintiff  gave  value  for  the  benefits  thereunder,  a  cause  of 
action  is  stated,  and,  we  think,  in  addition,  that  if  the  plamtiff ,  relying 
upon  the  faith  of  representations  or  statements  of  defendants  that  the 
letter  was  issued  for  a  valuable  consideration,  parted  with  value,  then 
a  cause  of  action  is  stated.  A  right  to  recover  in  such  case  is  based 
on  an  estoppel." 

One  justice  dissented  on  the  ground  that  the  issuing  bank  made 
no  representation  that  it  had  received  consideration  from  Boe. 

On  the  second  trial  the  plaintiff  amended  his  complaint  and 
obtained  a  judgment.  The  defendant  bank  appealed.  The  Appellate 
Division  ajQtened  the  judgment  in  an  opinion  which  was  practically 
a  quotation  from  the  first  opinion.^^^  The  issuing  bank  there- 
upon took  the  case  to  the  Court  of  Appeals.  In  afiirming  the  judg- 
ment that  court  said:  ^^* 

"  The  plaintiff  suing  here  is  not  a  stranger  to  this  transaction,  but  is 
the  party  in  whose  favor  the  letter  of  credit  was  drawn.  .  .  .  We  are 

^  84  Hun,  594,  598,  599,  32  N.  Y.  Supp.  863  (1895). 

u*  Johannessen  v.  Munroe,  9  App.  Div.  409,  41  N.  Y.  Supp.  586  (1896). 

^  Johannessen  9.  Munioe,  158  N.  Y.  641,  646,  647,  648,  53  N.  £.  535  (1899). 
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of  opinion  that  this  entire  transaction,  b^inning  with  the  issuing  of 
the  letter  of  credit  and  closing  with  the  settlement  referred  to,  presents 
all  the  elements  of  an  estoppel,  and  defendants  are  precluded  frora 
setting  up  a  defense  based  upon  the  allied  invalidity  of  the  letter  of 
credit  for  any  cause.  .  .  .  The  peculiar  facts  of  this  case  control  the 
disposition  to  be  made  of  it." 

Therefore,  from  an  examination  of  this  case  it  appears:  (i)  that 
there  was  probably  a  novation;  (2)  that  the  representation  which 
gave  rise  to  the  estoppel  was  a  representation  dehors  the  letter  of 
credit;  (3)  that  the  representation  was  a  representation  that  the 
buyer  had  furnished  consideration  to  the  bank  for  the  letter  of 
credit,  and  not  a  representation  that  the  bank  had  received  money 
to  the  use  of  the  seller;  (4)  that  the  legal  question  was  whether 
there  was  sufficient  allegation  and  proof  that  the  buyer  furnished 
consideration  for  the  letter  of  credit,  which  bases  the  solution 
upon  the  theory  which  most  American  courts  advocate. 

In  concluding  a  discussion  of  the  first  aspect  of  letters  of  credit, 
the  rights  of  the  seller,  or  accredited  party,  against  the  issuing 
and  drawee  banks,  one  thing  must  be  emphasized:  there  are  many 
types  of  letters  of  credit,  and  no  one  legal  analysis  will  fit  them 
all.  Some  letters  of  credit  are  offers;  others  are  binding  contracts 
from  the  moment  of  issue  for  which  the  seller  furnishes  the  con- 
sideration as  promisee;  others  may  be  contracts  between  the  bank 
and  the  buyer  for  the  benefit  of  the  seller;  others  are  contracts 
between  the  bank  and  the  seller  for  which  the  buyer  furnishes  the 
consideration;  others  still  may  be  contracts  between  the  bank 
and  the  buyer  with  an  assignment  to  the  seller;  there  may  be  a 
novation;  in  exceptional  cases  the  transaction  may  give  rise  to  an 
estoppel.  The  facts  of  the  particular  transaction  are  controlling. 
But  it  is  submitted  that  the  usual  situation,  in  the  case  of  the 
irrevocable  and  confirmed  letters  of  credit,  is  that  the  buyer  fiu*- 
nishes  the  consideration  for  the  issuing  bank's  promise  made  directly 
to  the  seller,  and  in  those  cases  where  agency  does  not  exist,  the 
issuing  bank  furnishes  consideration  for  the  drawee  bank's  promise 
made  directly  to  the  seller,  and  that  this  analysis,  namely,  that 
the  letter  of  credit  is  a  contract  between  the  bank  as  promisor 
and  the  seller  as  promisee  with  the  consideration  moving  to  the 
promisor  from  one  other  than  the  promisee,  is  the  most  satis- 
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factory  analysis  in  that  it  conforms  to  what  the  parties  have  in 
mind. 

Summary  of  the  Rights  of  the  Seller  against  the  Issuing 

and  Drawee  Banks 

The  rights  of  the  seller  against  the  issuing  and  drawee  banks 
may  be  simmiarized  as  follows: 

I.  The  authority  to  draw  and  the  authority  to  purchase  and  the 
letter  of  advice  are  offers  for  unilateral  contracts.  As  such  they 
may  be  revoked  at  any  time  prior  to  presentation  of  the  drafts 
for  the  first  contemplated  negotiation. 

II.  The  revocable  forms  of  the  direct  and  indirect  import  letters 
of  credit  and  the  direct  export  letter  of  credit,  and  the  advice  of 
credit  opened  unconfirmed  are  offers  to  the  seller  for  imilateral 
contracts. 

III.  The  seller's  export  letter  of  credit  is  a  bilateral  contract 
between  the  issuing  bank  and  the  seller  with  consideration  moving 
from  the  seller  as  promisee. 

IV.  The  irrevocable  forms  of  the  direct  and  indirect  import 
letters  of  credit,  if  the  promise  of  the  issuing  bank  does  not  run 
to  the  seller,  may  constitute  contracts  between  the  issuing  bank 
and  the  buyer  for  the  benefit  of  the  seller. 

V.  Where,  however,  the  promise  runs  to  the  seller,  there  is  some 
authority  that  the  letter  constitutes  an  offer  to  the  seller,  and 
consequently  is  subject  to  revocation  or  modification  as  long  as 
it  remains  an  offer. 

VI.  There  is  some  indication  that  in  England  the  irrevocable 
forms  of  the  letter  of  credit  would  be  regarded  as  constituting 
contracts  with  the  buyer  which  are  assigned  immediately  to  the 
seller. 

VII.  There  is  some  American  authority  to  the  effect  that  the 
letter  of  credit  amounts  to  a  representation  and  that  consequently 
the  seller  acquires  a  legal  right  against  the  issuing  bank  as  soon 
as  he  acts  in  reliance  thereon.  This,  however,  rests  upon  the  au- 
thority of  one  case  only,  which  can  be  explained  on  its  own  facts, 
and  the  general  proposition  is  unsound. 

VIII.  By  the  better  and  more  recent  view  —  and  the  trend  of 
American  decision  is  in  this  direction  —  the  irrevocable  forms 
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of  the  letter  of  credit  are  contracts  between  the  seller  as  promisee 
and  the  bank  as  promisor  with  the  consideration  moving  to  the 
promisor  from  one  other  than  the  promisee.  These  letters  of 
credit  confer  upon  the  seller  legal  rights  against  the  bank  from 
the  moment  of  issue.    Thus : 

(i)  The  seller  has  an  immediate  contract  right,  subject  to  con- 
ditions, against  a  bank  which  issues  a  direct  or  an  indirect  import 
letter  of  credit  in  the  irrevocable  form. 

(2)  The  seller,  imder  an  indirect  letter  of  credit  in  the  irrevocable 
form,  has  an  immediate  contract  right,  subject  to  conditions, 
against  the  drawee  bank,  provided  the  issuing  bank  is  agent  for 
the  drawee  bank. 

(3)  But  in  the  absence  of  agency  the  seller  acquires  no  contract 
right  against  the  drawee  bank  unless  and  tmtil  it  issues  its  own 
direct  irrevocable  export  letter  of  credit,  or  its  advice  of  credit 
opened  confirmed. 

In  a  future  article  an  examination  will  be  made  of: 

III.  Rights  of  the  purchasing  bank  against  the  issuing  and 
drawee  banks. 

1.  Rights  tmder  the  letter  of  credit  as  a  contract. 

2.  Rights  on  the  bill  of  exchange:  (a)  Against  the  issuing  and 

drawee  banks  as  acceptor. 

3.  Rights  on  the  bill  of  exchange:  (b)  Against  the  issuing  and 

drawee  banks  as  drawer. 

4.  Effect  of  revocation  of  the  letter  of  credit. 

IV.  Rights  of  the  issuing  and  drawee  banks. 

1.  Relation  of  the  sales  contract  to  the  letter  of  credit 

2.  Conditions. 

3.  Conduct  of  the  buyer. 

4.  Conduct  of  the  seller. 

5.  Right  to  the  goods. 

V.  The  suretyship  element  in  the  letter  of  credit  transaction. 

VI.  Assignability  of  the  letter  of  credit. 

WiUiam  E.  McCurdy. 
Haxvaxd  Law  School. 

{To  be  concluded.) 
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Will  Acquiescence  Validate  an  Irregularly  Adopted  State 
Constitutional  Amendment?  —  It  has  almost  universally  been  held 
by  state  courts  that  the  validity  of  the  adoption  of  a  constitutional 
amendment  is  a  judicial  question.^  Of  the  expediency  of  a  proposed 
change  the  final  determination  rests  with  those  bodies  to  whom  the  consti- 
tution in  question  has  delegated  the  amending  power.'  Under  the  typical 
state  constitution,  the  valid  exercise  of  this  power  requires  the  concur- 
rence of  two  conditions:  (i)  the  expression  of  assent  to  the  amendment 
by  the  prescribed  proportions  of  the  legislature  and  electorate;  and  (2) 
that  this  expression  be  accomplished  by  a  prescribed  procedure  involv- 
ing certain  ministerial  acts.  Whether  or  not  these  latter  requirements 
are  met  in  a  given  case  is  in  its  nature  a  judicial  question.' 


^  McConaughy  v.  Secretary  of  State,  xo6  Minn.  39a,  X19  N.  W.  408  (1909);  State 
9.  Powell,  77  Miss.  543,  27  So.  927  (1900);  Rice  v.  Paimer,  78  Aric.  432,  96  S.  W.  396 
(1906);  Bott  V.  Secretary  of  State,  63  N.  J.  L.  289,  43  AtL  744  (1899);  Kllingham  v. 
Dye,  178  Ind.  336,  99  N.  £.  x  (19 12). 

*  See  CooLEY,  Cokstitutional  Ldotations,  7  ed.,  62,  63;  Vamey  v.  Justice,  86 
Ky.  596,  6  S.  W.  457  (1888};  Mulniz  v.  Mutual  Benefit  Life  Ins.  Co.,  23  Colo.  71,  46 
Pac.  123  (1896). 

*  But  whether  or  not  a  constitution  has  been  properly  adopted  has  usually  been 
considered  a  political  question.  A  court  holdins  office  under  the  old  constitution  might 
n-  legally  in  eotbexie  if  the  new  one  were  valia  and  hence  would  be  incapable  of  dedd 
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Therefore,  on  the  accepted  theory  that  constitutional  provisions  are 
mandatory,^  state  courts  have  frequently  held  that  amendments  never 
became  part  of  the  constitution  in  cases  where  some  one  of  the  procedural 
details  required  by  the  amending  clause  had  been  omitted.'  There  is  a 
body  of  authority,  however,  which  considers  such  provisions  directory 
rather  than  mandatory,  so  that  substantial  compliance  therewith  is 
deemed  sufficient  to  validate  the  amendment.*  It  is  true  that  the  usual 
state  constitution  of  to-day  is  a  lengthy  document  replete  with  detailed 
provisions,  but  it  would  seem  a  dangerous  rule  to  allow  any  words  in  it 
to  be  interpreted  in  such  fashion  as  to  make  them  nugatory.  A  constitu- 
tion is  the  fundamental  law  adopted  by  the  people  for  their  government 
and  none  of  its  contents  can  be  considered  mere  surplusage.'  The  re- 
qidrements  of  the  amending  clause  are  the  greatest  safeguards  against 
hasty  and  ill-advised  tampering  with  a  constitution.  Yet  coiu-ts  which 
take  the  second  view  insist  that  '^  substance  of  right  is  grander  and  more 
potent  than  method  of  form/'  ^  and  then  declare  that  the  procedural 
provisions  are  only  matters  of  form.  An  examination  of  these  cases  will 
show  that  in  the  majority  the  courts  need  not  have  laid  down  so  broad 
a  rule,  as  they  are  supportable  on  the  theory  that  an  ambiguous  con- 
stitutional provision  may  be  reasonably  construed.* 

But  where  an  irregularly  adopted  amendment  has  been  acquiesced 
in  by  the  various  departments  of  the  state  government  and  by  the 
people  over  a  period  of  time,  the  courts  may  well  feel  loath  to  disturb 
rights  which  have  become  vested  before  the  validity  of  the  amendment 
is  questioned.    Logically  it  would,  seem  that  no  distinction  could  be 


ing  the  problem  judicially.  See  Miller  v.  Johnaon,  93  Ky.  589,  18  S.  W.  522  (1892); 
Brickhouse  v.  Brooks,  165  Fed.  534  (£.  D.  Va.,  1908);  McConaughy  9.  Secretary  of 
State,  supra.   And  see  Luther  9.  Borden,  7  How.  (U.  S.)  i  (1849). 

Whether  or  not  a  federal  court  may  declare  a  state  constitutional  amendment  in- 
valid for  some  non-compliance  with  the  requirements  of  the  state  constitution  is  dis- 
puted. See  Smith  v.  Good,  34  Fed.  204  (D.  R.  I.,  1888);  Kn^t  v.  Shelton,  134  Fed. 
423  (E.  D.  Ark.  W.  D.,  1905). 

*  See  CooLEY,  op.  cii.,  114. 

*  Johnson  v.  Craft,  205  Ala.  386,  87  So.  375  (1921);  Koehler  v.  Hill,  60  Iowa,  S4j, 
14  N.  W.  738,  IS  N.  W.  609  (1883);  McBee  v.  Brady,  15  Idaho,  761, 100  Pac.  97  (1909}; 
State  9.  Tufly,  19  Nev.  391,  Z2  Pac.  835  (1887).  See  Opinion  of  the  Justices,  6  Cush. 
(Mass.)  573  (1833);  5  Minn.  L.  R£V.  551.  This  result  is  necessarily  reached  in  Moo- 
tana,  where  the  constitution  expressly  states  that  all  its  provisions  are  mandatory. 
State  9.  Tooker,  15  Mont.  8,  37  Pac.  840  (1894);  Durfee  9.  Harper,  22  Mont.  354, 56 
Pac.  582  (1899). 

*  Prohibitory  Amendment  Cases,  24  Kan.  700  (1881);  West  9.  State,  50  Fla.  154, 
39  So.  412  (1905);  State  9.  Winnett,  78  Neb.  379,  no  N.  W.  1113  (1907);  Oakland 
Paving  Co.  v.  Tompkins,  72  Cal.  5, 12  Pac.  801  (1887);  State  9.  Herried,  10  S.  D.  109, 
72  N.  W.  93  (1897). 

'  CooLEY,  op.  cii.,  114. 

*  Brewer,  J.,  in  Prohibitoiy  Amendment  Cases,  supra,  at  710.  The  court  went  on 
to  say  that  the  only  essential  features  of  the  amending  process  are  the  assent  of  the 
required  proportion  of  the  legislature  and  popular  approval. 

*  Failure  to  enter  the  amendment  in  full  on  the  House  and  Senate  journals  is  the 
most  frequent  cause  for  attack  on  the  validity  of  amendments.  Where  the  constitu- 
tion merely  requires  that  the  amendment  be  entered  on  the  journals,  without  using 
the  words  ''in  full,"  many  courts  have  construed  an  entering  by  title  or  identifying 
reference  to  be  a  sufficient  compliance  with  the  constitutional  mandate.  PiohibitorT 
Amendment  Cases,  supra;  Oakland  Paving  Co.  9.  Tompkins,  supra;  State  v.  Herried, 


NOTES  595 

drawn  between  an  aUegedly  void  amendment  immediately  attacked  and 
one  whose  validity  is  not  challenged  for  many  years.  If  it  did  not  become 
apart  of  the  constitution  originally,  how  can  the  passing  of  time  give  it 
life?  There  is  no  presimiption^**  of  validity  from  mere  acquiescence." 
Yet  there  are  a  few  instances  where  such  amendments  have  been  held 
valid  after  long  executive,  legislative,  and  popular  recognition."  The 
language  of  some  of  the  courts  tends  to  give  the  impression  that  the 
constitutional  requirement  which  was  not  complied  with  was  considered 
merely  directory."  But  it  will  be  noted  that  in  each  case  the  amend- 
ment attacked  was  one  which  made  essential  changes  in  the  structure 
of  the  government  and  whose  overthrow  would  so  disrupt  the  functions 
of  the  state  and  destroy  vital  individual  interests  secured  in  reliance 
upon  it  that  a  situation  approaching  partial  anarchy  would  be  created.^^ 
In  such  a  case  the  long  acquiescence  has  had  the  efiFect  of  weaving  the 
amendment  aknost  indissolubly  into  the  political  fabric.  A  situation 
has  arisen  where  the  political  aspect  of  the  case  has  become  so  prom- 
inent as  to  override  the  possible  result  of  a  judicial  inquiry."  Rather 
than  disintegrate  the  political  and  social  system  of  the  state,  courts 


supra;  Ex  parte  Ming,  42  Nev.  472,  i8z  Pac.  319  (1919);  In  re  Senate  File  31,  25  Neb. 
864,  41  N.  W.  p8z  (1889).  Where  the  words  are  susceptible  of  two  reasonable  mean- 
ings, courts  will  construe  them  in  favor  of  that  meaning  which  will  validate  the  amend* 
ment.    See  Hammond  v.  Clark,  136  Ga.  31^,  71  S.  £.  479  (19 11). 

^^  It  is  true  that  acquiescence  by  the  legislature  in  the  exercise  of  one  of  its  powers 
by  the  executive  may  raise  a  presumption  that  the  executive  act  is  valid.  United 
States  9.  Midwest  Oil  Co.,  236  U.  S.  459  (1915).  In  such  a  case  the  legislative  assent 
does  not  create  a  new  power  in  the  executive  but  merely  ratifies  an  act  done  by  him. 
See  28  Hakv  L.  Rev.  613.  But  in  the  case  of  a  constitutional  amendment  the  legis- 
lative power  is  usually  non-delegable.  As  cegards  statutes,  see  Cooley,  op.  cU.,  106, 
and  cases  cited 

"  An  interesting  didum  as  to  the  possibility  of  amending  the  Federal  Constitu- 
tion by  acquiescence  occurs  in  the  recent  case  of  Leser  v.  Gamett,  114  AtL  840  (Md. 
192 1).  The  plaintiff  attempted  to  show  that  the  19th  Amendment  was  beyond  the 
amending  power.  He  sought  to  distinguish  the  15th  Amendment  on  the  ground  that 
acquiescence  in  it  for  fifty-one  years  was  equivalent  to  express  ratification  by  the  states. 
In  dismissing  this  contention,  the  court  said  {p.  846):  '*  We  cannot,  in  the  face  of  the 
direct  language  of  the  Constitution  describmg  the  manner  in  which  it  may  be 
amended,  recognize  the  doctrine  of  amendment  by  acquiescence  as  a  valid  substi- 
tute for  that  method." 

^  Nesbit  V.  People,  19  Colo.  441,  36  Pac.  221  (1894);  Weston  0.  Ryan,  70  Neb.  211, 
97  N.  W.  347  (1903);  Secombe  v,  Kittelson,  29  Minn.  555,  12  N.  W.  519  (1882). 

"  See  Nesbit  v.  People,  supra, 

^^  In  Nesbit  9.  People,  supra^  the  amendment  attacked  provided  that  the  bien- 
nial le^;islative  sessions  should  be  lengthened  from  forty  to  ninety  days.  Five 
successive  legislatures  over  a  period  of  nine  years  had  sat  for  ninety  days,  and  it 
was  proved  that  95  per  cent  of  the  legislation  enacted  at  each  session  was  passed 
during  the  last  fifty  days  of  the  session.  The  court  declined  to  rule  that  the 
amendment  was  invalid,  stating  that  to  do  so  would  not  only  "affect  rights  and 
interests  ...  in  a  degree  wholly  irreparable,  but  would  disorganise  the  different 
departments  of  government ...  to  such  a  degree  as  to  almost  produce  a  state  of 
anarchy." 

^  See  DcDD,  Revision  and  Amendment  of  Stais  Constitutions,  222-225.  See  also 
Seoombe  v.  Kittelson,  supra^  note  11,  and  Smith  v.  Good,  supra ^  note  3,  in  which 
cases  there  is  language  which  suggests  that  the  courts  considered  the  validity  of  an 
amendment  as  wdl  as  of  a  constitution  a  political  question.  In  this  connection  the 
word  "political"  indicates  a  situation  in  wnich  the  courts  will  not  question  the  acts 
of  the  legislature  or  executive  for  reasons  of  policy  or  expediency. 
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will  inevitably  dedine  to  interfere,  permitting  the  governmental  and 
popular  recognition  ^*  of  the  amendment  to  control.^' 

These  cases,  however,  must  be  deemed  exceptional  and  not  to  be 
followed  as  general  authorities.  In  a  recent  case  in  Alabama/*  in  whidi 
no  such  fatal  consequences  would  have  ensued  from  a  refusal  to  sustain 
the  amendment,  the  Supreme  Court  of  that  state  was  dearly  right  in 
declining  to  pronounce  valid  an  irregularly  adopted  amendment,  although 
that  court  itself  had  previously  dedded  a  case  ^*  under  the  amendment 
in  question  and  it  had  been  recognized  by  the  political  departments 
of  the  state.  When  constitutional  provisions  are  unambiguous,  courts 
ought  not  to  yidd  to  considerations  of  expediency  in  expounding  them,* 
unless  the  situation  has  got  beyond  their  control. 


Epfect  of  Second  Mortgage  on  the  Rights  of  a  Party  Subro- 
gated TO  the  Security  of  the  First  Mortgagee.  —  To  secure  a 
debt,  D,  holding  an  unincumbered  fee  in  Blackacre,  executed  a  first 
mortgage  upon  it  in  favor  of  C,  who  had  the  mortgage  duly  recorded. 
In  the  jurisdiction,  it  gave  C  a  legal  lien  on  the  property.  D  then  mis- 
applied money  bdonging  to  S  in  paying  the  debt,  C  recdving  it  with- 
out notice  of  the  wrong.  This  pa3nnent  was  not  recorded.  Later,  D 
executed  a  second  mortgage  on  Blackacre  to  P,  who  paid  value  and  had 
no  knowledge  of  the  mortgage  to  C.  Having  (Uscovered  the  misapplica- 
tion of  his  money,  S  seeks  to  come  in  ahead  of  P  against  the  security, 
claiming  subrogation  to  the  rights  of  C  under  the  first  mortgage.^ 

Subrogation  is  an  equitable  doctrine.'    It  seeks  to  afford  to  a  party 

IS  It  mkht  also  be  aigued  that  these  cases  could  be  rested  on  the  proposition  that 
dnce  the  mtiniate  power  rests  in  the  people,  they  may  amend  their  constitution  in 
a  manner  other  than  that  therein  provided.   That  b  to  say,  that  it  is  possible  for  the 


people  by  acquiescing  in  an  amendment  to  place  it  in  the  constitution  despite  the 
proceduial  omission  of  their  afent,  the  legislature.  Whether  in  a  {;iven  case  such 
power  has  been  exercised  would  be  for  the  court  to  determine.  But  m  order  to  sup- 
port this  argument  it  must  be  conceded  that  the  situation,  though  analogous  to  one 
of  private  agency,  is  sufficiently  dissimilar,  so  that  it  is  possible  for  the  people  thus 
to  adopt  the  amendment  without  knowleage  of  the  legislative  omission.  Moreover, 
the  court  cannot  affirmatively  deny  the  constitution  under  which  it  acts. 

n  As  a  corollary  to  the  proposition  that  the  proper  adoption  of  a  constitution  is  a 
political  question  (see  note  3,  supra),  aoc|uiescence  by  the  departments  ot  a  state  govern- 
ment in  a  new  constitution  estahliahes  its  validity.  Taylor  v.  Commonwealth,  loi  Va. 
829, 44  S.  E.  754  (1903);  Brickhouse  v.  Brooks,  supra. 

^  Hooper  v.  State,  89  So.  593  (Ala.,  1921).  For  the  facts  of  thb  case,  see  Rbcznt 
Cases,  infra,  p.  615. 

^*  Cornelius  v.  Pruet,  204  Ala.  189,  85  So.  430  (1920).  • 

M  3ee  F.Uingham  v.  Dye,  supra^  note  i;  Cooley,  op.  cit,,  zoyn. 


1  McCullough  V.  Elliott,  [1921]  3  W.  W.  Rep.  361.  For  the  facts  of 
Recent  Cases,  infraf  p.  624.  Tlie  holding  of  the  court  in  favor  of  S  was  probably 
infltienced  by  the  fact,  appearing  from  language  in  the  dedaion,  that  P  took  his  Uen 
only  imon  the  interest  which  D  actually  had  at  the  time,  ^diatever  that  interest  migfat 
be.   Xfpoa  thb  view  of  the  case  the  decision  was  clearly  right 

In  tiie  principal  case,  D  had  applied  S's  money  in  only  partial  liquidation  of  Cs 
mortgage  before  P's  mortgage  was  taken.  This  does  not  affect  the  problems  presented 
by  the  case^  however,  siiice  S  did  not  seek  subrogation  until  after  C's  daim  had  been 
entir^  satisfied. 

*  The  theory  of  subrogation  is  that,  though  payment  to  the  creditor  extinguishes 
the  primary  obligation  of  the  debtor  to  him  at  law,  equity  recreates  it,  eo  Msianie,  in 
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^ose  property  has  been  used  '  in  the  payment  of  another^s  debt  every 
advantage  by  way  of  priority  ^  or  security  *  which  the  creditor  had  for 
enforcing  his  claim.  But  if,  when  a  secured  debt  is  paid  by  the  use  of  the 
money  of  a  third  person,  the  entire  l^gal  interest  becomes  revested  in  the 
debtor,  and  if  by  the  doctrine  of  subrogation  the  third  party  acquires 
only  equitable  rights  in  the  security,  t]^ese  rights  will  be  of  no  avail 
against  a  subsequent  bona  pde  purchaser  or  mortgagee  of  the  security. 
To  determine  the  relative  rights  of  the  third  person  and  the  subsequent 
purchaser  or  mortgagee,  the  inquiry  must  be  directed  (i)  to  the  nature 
of  the  interest  which  the  mortgagor  had  in  the  security  at  the  time  of 
the  execution  of  the  second  mortgage  and  (2)  to  the  efifect  of  the  record 
as  notice. 

At  common  law,  a  mortgage  is  a  conveyance  of  land  as  security  for 
the  pa3nnent  of  a  debt  within  a  specified  time.*  Upon  due  payment  of 
the  debt,  the  security  is  discharged,  and  title  revests  in  the  mortgagor 
without  the  necessity  of  a  reconveyance.^  A  forliofi^  a  reconveyance  is 
not  required  if,  instead  of  giving  the  mortgagee  a  defeasible  title,  the 
mortgage  is  regarded  as  creating  only  a  l^gal  lien.*  Under  either  theory, 
if  payment  is  made  at  or  before  maturity,*  the  most  that  equity  can 
do  is  to  place  D  under  an  obligation  to  hold  the  security  in  trust  for  S, 
and  P  will  prevail  unless  the  record  can  be  relied  upon  as  notice  of  S's 
interest 

If,  however,  under  the  common-law  theory,  pa3nnent  is  not  made  till 
after  the  law  day,  the  condition  upon  which  the  mortgagee's  title  is  de- 
feated is  not  complied  with,  and  the  mortgagor  is  forced  to  procure  a 
reconveyance  before  his  legsd  title  is  revested.^*  Meanwhile,  the  mort- 
gagee holds  the  legal  title  in  constructive  trust  for  the  mortgagor,  who 
continues  to  hold  the  equity  of  redemption.    But  since,  in  the  principal 

favor  of  the  party  sulxogated,  and  it  further  seeks  to  secure  for  this  party  whatever 
rii^ts  and  advantages,  subordinate  to  this  primary  obligation,  the  creditor  may  have 
had  to  enforce  penormance.  It  thus  has  a  double  effect.  See  C.  C.  LangdeU,  ''A 
Brief  Survey  of  Equitable  Jurisdiction,"  z  Hasv.  L.  Rsy.  55,  68-70;  3  Pomesoy, 
Equity  Jusisprudence,  3  ecL,  §  xaii;  3  Whjiston,  Contkacts,  §  ia6<. 

*  There  is  some  slight  authority  that  subrogation  was  granted  originaJly  only  in  the 
case  of  sureties.  See  Heuser  v.  Sharman,  89  Iowa,  355, 359, 56  N.  W.  ^25,  526  (1893). 
It  was  later  i4)pUed  to  cover  cases  of  payment  under  compulsion  or  m  order  to  pro- 
tect an  interest  of  the  payer.  Emmert  v.  Thompson,  40  Minn.  386, 5  a  N.  W.  31  ( 1892) ; 
Bank  of  Ipwich  v.  Brock,  13  S.  D.  409, 83  N.  W.  4^6  (1900).  See  Sheldon,  Subkoga- 
TiON,  2  ed.^  §  3.  The  tendency  has  been  to  extend  it  to  all  cases  which  in  equity  and 
good  consaence  merit  such  refief.  See  26  Hakv.  L.  Rev.  261.  C/.  15  Id,  494;  x6  Id. 
307,  commenting  on  Thurstan  v.  Nottingham,  etc..  Society,  [1901]  x  Ch.  88:  [X902I 
z  Ch.  x;  {X903]  A.  C.  6.   The  piinmal  case  is  auite  in  harmony  with  this  tendency. 

^  Re  Path6  Frtes  Phonograph  0>.  of  Canada,  Ltd.,  20  Ont  W.  Notes  476  (X921); 
Love  V.  North  America  Co.,  229  Fed.  X03  (8th  Circ.,  19x5). 

*  See  2  WiixisTON,  Contkacts,  §{  X266-X268. 

*  Strictly  speaking,  payment  must  be  made  on  a  specified  dav.  As  to  the  effect 
of  payment  before  the  law  day,  see  x  Jones.,  Moxtoages,  6  ed.,  |S  886,  887. 

^  Merxili  v.  Chase,  3  Allen  tlilass.)  339  (1862);  Town  of  Clinton  9.  Town  of  West- 
brook,  «8  Conn.  9  (x87x). 

*  Shields  V.  Lozear,  34  N.  J.  L.  496  (1869);  Kortxic^t  v.  Cady,  2x  N.  Y.  343  (x86o). 

*  If  payment  wasmadeby  a  third  person,  a  different  result  nught  be  reached  by  an 
agreement  for  the  assignment  ci  the  security.  The  r^^hts  of  the  third  person  would 
tiien  be  measured  by  tbe  agreement.  Smith  v.  Commercial  Natl  Bank,  7  S.  D.  465, 
64  N.  W.  529  (X895);  Freeman  v.  M'Gaw,  X5  Pick.  (Mass.)  82  (X833). 

>*  See  X  Jones,  Moetoages,  6  ed.,  S  889* 
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case,  the  mortgagor,  D,  has  paid  his  debt  by  a  fraud  on  S,  and  S  is  in 
equity  entitled  to  repa3nnent  out  of  the  security,  this  equitable  interest 
will,  in  turn,  in  the  hands  of  D,^  be  subject  to  a  constructive  trust  in 
favor  of  S.^  If,  however,  there  is  a  subsequent  assignment  d  this  in- 
terest by  D  to  a  bona  fide  purchaser,  the  rights  of  the  cestuif  S,  should, 
it  is  submitted,^  be  cut  off.  Aside  from  whatever  effect  the  record  may 
have,  therefore,  P  should  take  his  mortgage  free  and  dear. 

Under  the  lien  theory,  the  analysis  is  different.  The  life  of  the  lien 
is  the  debt,  and  whenever  this  is  dischaiged,  the  lien  is  ordinarily  ex« 
tinguished  with  it.^^  Nevertheless,  in  form,  the  mortgage  is  a  convey- 
ance upon  condition  subsequent  that  the  debt  be  paid  on  a  certain  day. 
If  the  condition  is  not  satisfied,  the  automatic  revesting  of  title  in  the 
mortgagor  on  pa3nnent  of  the  debt  is  somewhat  ancHnalous,  but  the  effect 
is  ^something  like  that  in  cases  of  estoppel  by  deed.  But,  whereas  in  estop- 
pel by  deed  the  shooting  of  title  is  based  on  a  legal  obligation,  in  this  case 
It  is  based  on  an  equitable  obligation.^'    In  Eyre  v.  Burmester,^^  which 

^  In  the  principal  case,  there  is  no  direct  right  from  C  to  S.  The  position  of  C  is  that 
of  an  innocent  transferee  of  a  res  which  the  transferor  held  in  trust  for  a  cestui  and 
which  he  agreed  to  return  to  the  transferor  upon  a  condition  subsequent.  If  the 
transferee  knows  that  the  transferor  is  about  to  commit  a  second  breach  of  trust  if 
the  res  is  retiuned  to  him,  to  return  it  would  be  to  collude  in  a  breadi  of  trust,  and  in 
that  case  there  is  a  direct  right  in  favor  of  the  cestui.  See  Austin  W.  Scott,  ''The 
Nature  of  the  Ri^t  of  the  Cestui  Que  Trust,'*  17  Col.  L.  Rev.  269,  282,  et  seq.;  11 
CoL.  L.  Rev.  686.  But  if  there  is  no  reason  to  believe  that  the  transferor  wiu  deal 
with  it  improperly,  it  seems  that  the  transferee,  holding  now  subject  to  the  trust, 
and  further,  having  agreed  to  return  the  res  to  the  trustee,  is  under  a  duty  only  to 
carry  out  this  agreement.  See  Huston,  Enforcement  of  Decrees  in  Equity,  138; 
Austin  W.  Scott, "  Participation  in  a  Breach  of  Trust,"  34  Harv.  L.  Rev.  454.  In- 
deed, some  cases  have  gone  so  far  as  to  hold  that  even  when  there  is  collusion  between 
the  trustee  and  his  transferee,  the  cestui  obtained  no  direct  right  against  the  latter. 
Parker  v.  Hall,  2  Head  (Tenn.)  641  (1859);  Hart  v.  Citizens'  National  Bank,  los  Kan. 
434»  185  Pac.  I  (1919).  Such  decisions  are,  however,  insupportable.  See  33  Harv. 
L.  Rev.  738;  20  Col.  L.  Rev.  489. 

^  There  need  be  no  fiduciary  relation  between  the  parties.  Newton  v.  Porter, 
69  N.  Y.  Z33  (1877);  Pioneer  Mining  Co.  v.  Tyberg,  215  Fed.  501  (9th  Circ,  1914). 
Contra,  Campbell  v.  Drake,  4  Ired.  Ea.  (N.  C.)  94  (1844). 

^  This  proposition  is  based  upon  the  theory  that,  though  equity  will  not  aid  evtn 
an  innocent  purchaser  in  obtaimng  that  to  which  he  may  be  eouitabiy  entitled  but 
the  securing  of  which  would  cause  the  completion  of  a  breach  of  trust,  it  will  never- 
theless not  take  from  him  that  which  he  has  already  completely  secured,  whether  it 
be  a  legal  or  an  equitable  interest.  See  J.  B.  Ames,  "Purchase  for  Value  Without 
Notice,  '  I  Harv.  L.  Rev.  i.^  See  also  Ames,  "The  Doctrine  of  Price  v.  Neal,"  4 
Harv.  L.  Rev.  297.  If  the  assignment  to  P  does  divest  D  of  all  his  equitable  interest, 
P  will  prevail,  despite  S's  prior  equity  which  D  merely  held  in  trust.  Sturge  v.  Stam, 
2  M.  &  K.  19s  (1833);  Lane  v.  Jackson,  20  Beav.  535  (1855);  Penny  »•  Watts,  2  De  G. 
&  Sm.  501  (1850);  Re  Ffrench's  Estate,  21  L.  R.  Ir.  283  (1887).  By  the  weight  ol 
authority  at  present,  however,  the  prior  equity  will  prevaiL  Cave  v.  Cave,  15  Ch.  D. 
639  (1880V,  Hill  V.  Peters,  {1918]  2  Ch.  273.  See  Phillips  v.  Phill^is,  4  De  G.,  F.  &  J. 
208  (z86i).   See  also  2  Pomeroy,  Equity  Jurisprudence,  3  ed.,  $  682  et  seq. 

1^  Shields  v.  Lozear,  supra;  Kortright  9.  Cady,  supra.  See  z  Jones,  Morigagb, 
6  ed.,  S  889. 

^*  In  this  respect,  the  principal  case  is  stronger  than  estoppel  by  deed  for  the 
point  taken  below  (see  infra),  that  the  equities  of  the  situation  may  govern  the  auto- 
matic operation  of  rules  of  law.  Here,  the  equities  of  the  situation  need  control  only  an 
equitable  obligation,  upon  which  the  siiooting  of  the  title  depends,  whereas  in  estoppel 
by  deed  they  control  the  legal  obligation  upon  which  the  operation  of  the  estoppel  rests. 

^*  10  H.  L.  Cas.  90  (1862).    See  Scon,  Cases  on  Trusts,  674,  note. 
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was  a  case  of  estoppd  by  deed,  when  the  grantor  acquired  his  interest 
subject  to  the  equity  of  a  third  person,  it  was  held  that  title  did  not 
shoot  to  the  grantee.^^  In  the  principal  case,  to  permit  the  automatic 
shooting  of  tiUe  from  the  mortgagee  to  the  mortgagor  might  endanger  ^^ 
the  equity  of  a  third  person,  and  it  might  well  be  similarly  held  that  the 
title  remained,  therefore,  in  the  mortgagee.^*  D  would  again  have  only 
an  equity,  and  the  results  wo\ild  be  the  same  as  under  the  common-law 
theory. 

Wherever  S's  rights  are  subject  to  be  cut  (^  by  a  subsequent  ^  bona 
fide  purchase,  the  effect  of  the  record  as  notice  becomes  of  the  first 
importance.^  The  record  contains  no  reference  to  S;  but  it  does  show 
an  outstanding  claim  against  the  property.  Though  tliis  claim  has  been 
legally  extinguished,  an  equitable  interest  in  it  stiU  remains.  The  pres- 
ence of  this  apparently  outstanding  claim  on  the  record  should  put 
a  reasonable  purchaser  on  his  inquiry  as  to  its  discharge.^  If,  after  due 
diligence,  he  learns  only  that  C  has  been  paid  and  nothing  of  S's  rights, 
he  should  be  protected.^  But  to  require  the  inquiry  first,  seems  most  in 
accord  with  the  poUcy  behind  the  recording  acts. 


"  See  35  Harv.  L.  Rev.  456. 

^*  In  this  respect,  the  principal  case  is  weaker  than  estoppel  by  deed  for  the  argu- 
ment here  advanced,  because  there,  the  shooting  of  title  woidd  cut  off  the  equity  of  a 
third  person,  whereas  in  the  principal  case  it  would  only  endanger  it.  However,  the 
analogy  is  close.    See  note  15,  supra. 

This  whole  aigument  on  the  analogy  to  estoppel  by  deed  is  based  upon  the  hypoth- 
esis that  the  assignment  of  an  equitable  interest  to  a  bona  fide  purchaser  will  not  cut 
off  a  prior  equity.  Otherwise,  the  failure  of  legal  title  to  shoot  to  D  would  not  afford 
any  greater  protection  to  S  than  if  it  did  become  revested  in  him.  This  hypothesis 
is  against  the  view  here  advocated,  but  since  we  are  considering  the  protection  of 
S's  interest  as  a  matter  of  actual  practice,  we  shoidd  take  notice  of  the  law  as  it  is. 
As  above  stated,  note  13,  supra,  the  law  is  at  present  in  accord  with  the  doctrine  of  Cave 
9.  Cave,  supra,  and  this  aigument  is.  therefore,  relevant. 

^*  Of  course  equity  b  ordinarily  powerless  to  control  the  situation  at  law.  J.  R. 
V,  M.  P.,  Y.  B.  37  Henry  VI.,  folio  13,  pi.  3.  In  addition  to  the  exception  dted,  how- 
ever, there  is  also  the  familiar  one  under  the  Statute  of  Uses,  which,  whenever  it  ex- 
ecutes a  use,  reproduces  the  equitable  situation  at  law. 

^  If  the  second  mortgage  was  taken  before  the  extinguishment  of  the  legal  interest 
of  C,  S  should  prevaiL  This  would  be  almost  the  exact  case  of  Eyre  v.  Burmester, 
supra.    CJ,  notes  15  and  18,  supra, 

^  The  record  itself  does  not  generally  control  the  transmission  of  title  directly. 
See  Webb,  Record  of  Titles,  SS  4-6.  Town  of  Clinton  v.  Town  of  Westbrook, 
supra, 

^  So  far  as  the  record  shows,  C  is  the  only  one  entitled  to  have  it  cancelled,  and  it 
seems  necessary  that  he  be  considted.  But  if  resort  to  him  fails  to  put  P  on  notice  of 
S's  rights,  and  if,  still  with  no  reason  to  suspect  their  existence,  he  takes  the  encum- 
brance, he  should  be  protected. 

^  In  McCuUough  v.  Elliott,  note  i,  supra,  there  is  a  dictum  to  the  effect  that  had 
the  record  of  the  senior  incumbrance  been  cancelled,  the  plaintiff  woidd  still  have  been 
entitled  to  subrogation  over  a  subsequent  incumbrancer  whose  incumbrance  had  not 
been  taken  nor  his  position  changed  in  reliance  on  the  records  showing  the  discharge. 
In  support  of  this  dictum  Home  Savings  Bank  v.  Bierstadt,  168  111.  618, 48  N.  E.  161, 
is  cit^,  which  contains  also  only  a  dictum.  This  view,  however,  apparently  overlooks 
the  fact  that  the  right  of  the  party  subrogated  cannot  be  greater  than  Uie  original 
ri^t  of  the  creditor,  which  was  limited  by  the  recording  act.  See  3  Pomeroy,  Equity 
Jurisprudence,  3  ed.,  S  12 14. 
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Rights  in  Litehaky  Property.  —  Wholly  apart  from  statute,  the 
author  of  every  original  work  ^  of  literature,  science,  or  art,'  has  thereb 
well-recognized  legal  rights.  So  soon  as  he  has  embodied  his  conc^t 
in  a  material  form  which  renders  it  capable  of  identification,  the  com- 
mon law  *  secures  to  him  the  product  of  his  intellectual  labors.  He  has 
the  option  of  withholding  it  altogether  from  the  knowledge  of  others  or 
of  originally  giving  it  to  the  world.^  And  this  control  of  the  first  publica- 
tion is  independent  of  any  property  in  the  material  object  which  records 
and  preserves  his  thought  Its  basis  is  a  right  of  property  *  in  something 
incorporeal,  —  the  arrangement  and  connection  of  words  and  ideas  in 
a  literary  composition,  or  the  collocation  of  sounds  in  a  musical  com- 
position, —  which  vests  irrespective  of  the  intrinsic  merits  of  the  com- 
position or  of  any  intention  on  the  author's  part  to  publish  iL*  This 
property  is  subject  to  the  same  rules  of  transfer  '  and  succession  *  which 
govern  all  other  personal  property.^  It  is  protected  by  the  same  reme- 
dies ^^  in  so  far  as  they  are  applicable.  Once  the  author  makes  a  general 
publication  of  his  work,  however,  it  becomes  publicijuris^  and  all  the 
individual's  rights  in  it  at  common  law  are  extinguished.^  Any  com- 
munication or  disclosure  by  the  author  which  permits  an  unrestricted 
use  of  the  subject  matter  by  the  public,  or  by  those  members  of  the 
public  to  whom  it  may  be  committed,  is  a  general  publication.^  There- 
after the  only  protection  afforded  to  the  author  is  that  which  he  may 
have  seciired  by  compl3dng  with  the  copyright  laws.  Such  compliance 
assures  to  the  author,  as  a  substitute  for  the  common-law  rights  whidi 
he  must  surrender,  narrower  rights  to  be  measured  by  the  terms  of  the 

^  This  statement  is  sometimes  made  with  the  qualification  that  the  work  must  be 
innocent  in  character.  In  Southev  v,  Sherwood,  2  Meriv.  435  (181 7),  an  injunctioo 
was  denied  on  the  ground  that  the  poem  in  question  was  libelous,  for  which  reason 
the  plaintiff  would  be  barred  from  a  recovery  at  law.  There  may  be  a  sound  policy 
in  denying  the  protection  of  the  cqpjrright  laws  to  one  who  publishes  immoral,  blas- 
phemous, or  lit^ous  matter.  But  it  is  another  thing  to  refuse  an  injunction  to  an 
author  seddng  to  suppress  all  publication  of  the  same.  See  Shortt,  Law  of  Liixr- 
ATUKE.  2  ed.,  6. 

*  These  rights  may  be  had  in  books,  dramatic  or  musical  compositions,  paintings, 
etchings,  or  other  artistic  or  literary  productions.  See  Weil,  Cofyiught  Law,  {  267. 

*  T^ese  common-law  rights  have  been  abrogated  in  England  by  the  Copyright 
Act  of  xgxi,  X  &  2  Geo.  5,  c.  46,  §  31.  The  Act  gives  Copyright  in  unpublished  as 
well  as  in  published  works  (id,,  §  i)  for  the  life  of  the  author  and  for  a  period  of  fifty 
yeais  after  his  death  (id.,  8  s)-   See  (19x1]  L.  R.  Stat.  182. 

*  Bartlett  v.  Crittenden,  5  McLean  (U.  S.)  32  (D.  Ohio,  X849);  Palmer  9.  De 


Witt,  47  N.  Y.  S32  (1872);  Prince  Albert  v.  Strange,  2  De  G.  &  Sm.  6^2  (X848).  See 
Sanborn,  J.,  in  Haiper  Bros  v.  Donahue  &  Co.,  144  Fed.  491 ,  492  (N.  D.  111.,  £.  D.,  1905). 

*  Palmer  v.  De  Witt,  supra.  See  Warren  and  Brandeis,  "The  Right  to  Privacy," 
4  Hakv.  L.  Rev.  193,  205:  **  ...  the  protection  afforded  to  thoughts,  sentiments 
and  emotions,  so  far  as  it  consists  in  preventing  publication,  is  merely  an  instance 
of  the  enforcement  of  the  more  general  right  of  the  individixal  to  be  let  alone." 

*  Woolaey  v.  Judd,  4  Duer  ^.  Y.)  379  (1855);  Baker  v.  Libbie,  210  Mass.  599,  97 
N.  E.  X09  (19^2), 

'  See  infra,  n.  14. 

s  Queensbeny  v.  Shebbeare,  2  Eden  329  (1758). 

*  An  able  court  had  held  literaiy  property  not  to  be  leviable.  Dart  v.  Woodhouse, 
40  Mich.  399  (1879). 

»  See  Mansell  r.  Valley  Printing  Co.,  [1908]  2  Ch.  441,  446. 

»  Wheaton  v.  Petere,  8  Pet.  (U.  S.)  591  (1834);  Holmes  v.  Hurst,  174  U.  S.  82, 85 

(1899). 

^  Of.  Werckmelster  v.  American  Lithographic  Co.,  134  Fed.  321  (2d.  Circ,  1904). 
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particular  statute."  Originally  designed  to  protect  the  author's  pecuni- 
ary interest  in  subsequent  printings  of  his  manuscript,  copyright  acts 
have  uniformly  granted  a  lunited  monopoly  on  the  multiplication  and 
disposition  of  copies  thereof.  The  present  American  Act  goes  further, 
but  it  is  at  least  doubtful  whether  even  it  covers  all  possible  methods  of 
reproduction. 

The  right  of  sale  and  transfer,  an  inseparable  incident  of  all  chattel 
property,  attaches  equally  to  literary  property.^  An  author  may  sell 
his  work,  absolutely  or  conditionally.^'  The  absolute  sale  and  delivery 
of  an  unpublished  manuscript  carries  with  it  prima  facie  the  right  to 
the  first  publication,  but  is  not  in  itself  a  publication  unless  the  parties 
so  intena  it.^*  However,  parting  with  the  manuscript  does  not  neces- 
sarily involve  a  surrender  of  the  right  to  publish,  which  may  separately 
be  transferred  or  retained.^^  If  the  author  confers  ri^ts  in  any  manner, 
reserving  to  himself  the  control  of  the  first  publication,  the  result  is 
a  mere  license.^*  On  the  other  hand,  an  assignment  ^*  without  reserva- 
tion vests  the  entire  property  in  the  assignee.^  The  latter  has  the  right 
to  publish  the  manuscript  in  the  original  or  in  an  altered  form,  without 
incurring  any  liability  in  trespass  to  the  author.^ 

A  recent  New  York  case  ^  furnishes  an  interesting  application  of  the 
foregoing  principles.  The  defendant  composer  of  a  song  sold  all  his 
rights  therein  to  the  plaintiff.  He  then  cop3nighted  the  composition 
\mder  a  slightly  different  name,  sold  copies  of  it,  and  licensed  other  de- 
fendants to  reproduce  it  upon  phonograph  records.  The  court  on  de- 
murrer rightly  held  that  the  plaintiff  was  upon  these  allegations  entitled 
to  injimctive  relief  against  all  the  defendants.  The  sale  vested  in  him 
the  right  to  the  first  publication:  The  composer,  having  left  no  interest 
whatsoever  in  the  subject  matter,  did  not  better  his  position  by  the 
attempted  copyrighting.^  Obviously,  the  printing  and  vending  of 
copies  by  this  wrongdoer  could  not  constitute  a  general  publication,^ 
which  the  statute  makes  a  condition  to  the  obtaining  of  a  cop3rright.'* 

^  Cf,  Bobb»-Merrill  Co.  v.  Straus,  147  Fed.  15  (2d.  Circ,  1906). 

"  Parton  v.  Prang,  3  Cliff.  (U.  S.)  537  (D.  Mass.,  1872).  See  Pahncr  v,  Dc  Witt, 
47  N.  Y.  532,  <4o  (1872);  Sec  WEIL,  CoPYSiGHT  Law,  §  277-282. 

^*  Press  Pub.  Co.  v.  Monroe,  73  Fed.  196, 198  (2d.  Circ.,  1896);  Cf.  Paige  v.  Banks, 
13  Wall.  (U.  S.)  608, 614  (1871). 

*•  Parton  v.  Prang,  supra.,  at  550. 

^'  American  Tobacco  Co.  v.  Werckmcister,  207  U.  S.  284  (1907). 

^*  See  Werckmeister  v.  American  Lithographic  Co.,  supra,  at  325;  Daly  v.  Walrath, 
40  App.  Div.  220, 57  N.  Y.  Supp.  1x25  (1899).  Cf.  Public  Ledger  v.  New  York  Times, 
27s  Fed.  562  (S.  D.  N.  Y.,  1921). 

^*  An  oral  assignment  is  valid  in  the  absence  of  statute.  Callaghan  v.  Meyers, 
128  U.  S.  6x7,  658  (z888);  White-Smith  Pub.  Co.  v.  Apollo  Co.,  139  Fed.  427,  429 
(S.  D.  N.  Y.,  1905). 

'^  Dam  V.  Kirk  La  Shdle  Co.,  175  Fed.  902,  904  (2d.  Circ.,  19x0);  Am.  Law  Book 
Co.  V.  Chamberlayne,  165  Fed.  313  (2d.  Circ.,  1908). 

^  Am.  Law  Book  Co.  v.  Chamberlayne,  supra. 

**  Kortlander  v.  Bradford  el.  al.,  xpo  N.  V.  Supp.  3x1  (Sup.  Ct.,  X921).  For  the 
facts  ci  this  case  see  Recent  Cases,  infra,  p.  622. 

**  Ferris  v.  Frohman,  223  U.  S.  424,  437  (X912);  Dielman  v.  White,  102  Fed.  892 
(D.  Mass.,  X900). 

•«  Boudcault  V.  Wood,  3  Fed.  Cas.  No.  1693  ^N.  D.  HI.,  X867). 

>*  See  X9x6  U.  S.  Comp.  Stat.  Ann.,  $  9530  (Act  March  4,  X909  c  320,  $  9).    See 
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It  follows  that  the  defendant  having  no  rights,  common-law  or  statutory, 
could  by  license  confer  none  upon  his  co-defendants.  The  making  of 
phonograph  records  of  the  song,  therefore,  clearly  constituted  an  in- 
fringement of  the  plaintiff's  common-law  right  to  the  first  publication. 
The  potential  difference  between  the  scope  of  this  right  and  of  those 
conferred  by  copyright  laws  becomes  here  apparent.  The  latter  are 
limited  and  defined  according  to  the  terms  and  interpretation  of  the 
Act.  Thus  the  reproduction  of  a  song  by  mechanical  devices  has  been 
held  not  to  violate  the  exclusive  right  of  printing  and  vending  copies 
conferred  by  a  statute.** 


Conformity  by  Federal  Courts  to  State  Progedure.  Rev.  Stat., 
§  914.  —  In  determining  when  under  the  Conformity  Act  the  federal 
courts  will  follow  the  state  procedure,  the  better  course  is  to  assimie  they 
will  do  so  in  all  cases,  unless  the  particular  subject  matter  falls  within 
some  exception  to  the  operation  of  the  statute,  and  then  to  find  what 
the  exceptions  are.  The  first  limitation  on  the  statute's  operation  is  that 
imposed  by  the  words  of  the  statute  itself.  It  is  to  apply  only  to  civil 
causes,  other  than  those  in  equity  and  admiralty,^  which  can  be  assim- 
ilated to  some  cause  known  to  the  practice  of  die  state  courts.*  When 
such  like  cause  is  found  the  statute  applies  from  the  bringing  of  the 
writ'  to  the  rendition  of  judgment,*  irrespective  of  the  fact  that  the  cause 

also  Universal  Film  Mfg.  Co.  v,  Coppennan,  212  Fed.  301,  302  (S.  D.  N.  Y.,  1914); 
Weh.,  Copymght  Law,  393-396,  729-736. 

••  Stem  V.  Rosey,  17  App.  D.  C.  562  (1901).  Cf.  White-Smith  Pub.  Co.  v.  ApoUo 
Co.,  supra.  See  19  Hakv.  L.  Rev.  134.  However,  the  present  federal  statute  makes 
the  imauthorized  reproduction  of  a  song  by  mechanical  devices  an  infringement  of 
copyright.   See  1916  U.  S.  Comp.  Stat.  Ann.,  §  9517  (e). 

^  Proceedings  in  equity  and  admiralty  causes  are  governed  by  rules  promulgated 
by  the  United  States  Supreme  Court.  See  Rev.  Stat,  §  917.  See  Equity  Rules, 
226  U.  S.  629;  Admiralty  Rules,  254  U.  S.  673.  A  state  statute  allowing  equitable  and 
legal  causes  to  be  combined  will  not  be  followed.  Scott  v.  Neeley,  140  U.  S.  zo6  (1891). 
Nor  one  allowing  equitable  defenses  in  actions  at  law.  Scott  v,  Armstrong,  146  U.  S. 
499,  512  (1892);  Jewett  Car  Co.  v.  Kirkpatrick  Constr.  Co.,  Z07  Fed.  622  (D.  Ind., 
1901).  But  equitable  defenses  may  now  be  used  in  all  federal  courts.  Judicial  Code, 
§  274b.  See  ^5  Harv.  L.  Rev.  345.  Nor  do  federal  courts  follow  state  practice  in  czim- 
inal  proceedmgs.  Bryant  v.  United  States,  257  Fed.  378,  388  (5th  Circ.,  1019).  Pro- 
ceedmgs  begun  by  attachment,  to  collect  penalties,  and  to  establish  a  wfll  axe  dvil 
causes  withm  this  statute.  Citizens'  Bk.  v.  Farwell,  56  Fed.  570  (8th  Cizc.,  1893); 
Atlantic,  etc.  R.  Co.  v.  United  States,  168  Fed.  175  (4th  Circ.,  1909);  Sawyer  v.  WMte, 

122  ¥ed,  223,  227  (8th  Circ,  1903). 

'  When  no  such  analogy  can  be  found,  as  in  actions  to  confiscate  property  for  the 
violation  of  revenue  laws,  the  statute  does  not  apply.  Cofifey  v.  United  States,  Z17 
U.  S.  233  (1886);  United  States  v.  Fourteen  Pieces  of  Embroidery,  155  Fed.  651  (E.  D. 
N.  Y.,  1907). 

*  The  substance  of  the  writ  is  tested  by  the  state  practice.  Brown  v.  Chesapeake 
&  Ohio  Canal  Co.,  4  Fed  770  (D.  Md.,  1880).  The  lorm  of  the  writ  is,  however,  gov- 
erned by  federal  statute.   See  Rev.  Stat.,  §911. 

*  See  cases  dted,  note  19,  infra.  Execution  and  proceedings  siq>plemental  thereto 
are  governed  by  federal  statutes.    See  Rev.  Stat.,  s§  915,  916.   Lamaster  v.  Keller, 

123  U.  S.  376,  389  (1887);  Kaill  r.  Board  of  Directors,  194  Fed.  73  (sth  Circ.,  1912). 
See  Chateaugay  Iron  Co.,  Petitioner,  128  U.  S.  544,  554  (1888).  These  statutes  give 
remedies  sinular  to  those  existing  in  the  states,  as  of  the  time  these  statutes  were 
passed.    The  Conformity  Act  contains  no  such  limitation. 
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is  founded  on  a  federal  *  or  state  *  statute.  Its  operation  is  then  sub- 
ject only  to  such  limitations  as  the  coiuts  themselves  have  imposed  in 
giving  it  its  proper  construction. 

The  first  class  of  limitations  that  the  courts  have  imposed  arises  from 
the  nature  of  the  federal  courts  themselves.  With  the  exception  of  the 
United  States  Supreme  Court  they  have  no  existence  apart  from  Acts 
of  Congress.^  They  have  only  that  jurisdiction  which  is  given  to  them 
by  these  Acts,  and  those  powers  which  arise  by  necessary  implication 
from  the  fact  of  their  creation.^  Hence  they  cannot  follow  a  state  prac- 
tice which  would  change  the  limits  of  their  jiuisdiction,*  nor  one  whidi 
conflicts  with  a  federal  procedural  statute.^^  Furthermore,  the  Consti- 
tution and  federal  substantive  statutes  are  binding  on  the  federal  courts 
and  they  cannot  conform  to  a  state  practice  when  the  result  would  be 
to  deprive  a  litigant  of  the  benefit  of  any  Constitutional  guarantee  ^  or 
right  created  by  Act  of  Congress." 

The  second  class  of  limitations  arises  from  the  nature  and  purpose 
of  the  statute.  Its  object  was  to  protect  litigants  whose  legal  advisers 
had  been  trained  in  anticipation  of  practice  imder  a  code  of  procedure 

*  Atlantic,  etc.  R.  Co.  v.  United  States,  note  i,  supra;  Broadmoor  Land  Co.  v.  Ctirr, 
142  Fed.  421  (8th  Cue.,  1905).   See  Luxton  v.  North  River  Bridge  Co.,  147  U.  S.  537 

(1893). 

*  See  Security  Trust  Co.  v.  Black  River  Nat.  Bk.,  note  9,  infra. 

'  See  CoNsnTUTiON  or  thk  United  States,  Art.  zii,  §|  z,  3.  Legislation  is 
necessary  to  give  effect  to  this  article.  Mutual  Ins.  Co.  v,  ChampUn,  az  Fed.  85,  89 
(S.  D.  N.  Y.,  1884);  Turner  v.  Bank  of  North  America,  4  DalL  (U.  S.)  8,  zo  n.  (Z799). 

*  The  primary  source  of  jiurisdiction  of  the  inferior  federal  courts  is  of  course 
found  in  tne  Constitution,  but  it  la  conferred  subject  to  such  restrictions  as  Congress 
shall  prescribe.  Bankers  Trust  Co.  v.  Texas,  etc.  R.  Co.,  24Z  U.  S.  295  (z9z6).  This 
cannot  be  altered  by  state  statute.    Bronson  v,  Schulten,  Z04  U.  S.  4Z0,  4Z7  (z88z). 

*  Tlie  jurisdiction  cannot  be  enlarged.  Cain  v.  Publishing  Co.,  232  U.  S.  z 24  ( Z9 Z4) ; 
Mechanical  Appliance  Co.  v.  Castleman,  2Z5  U.  S.  437,  442  (zj)zo);  Goldey  v.  Morn- 
ing News,  Z56  U.  S.  518  (Z895).  Nor  can  a  state  limit  the  jurisdiction  of  the  federal 
courts  by  providing  that  when  a  cause  of  action  is  founded  on  a  state  statute  the  remedy 
shall  be  restricted  to  the  state  courts.  See  Security  Trust  Co.  v.  Black  River  Nat. 
Bk.,  Z87  U.  S.  2ZZ,  227  (Z902).  Thou|^  the  federal  courts  are  courts  of  limited  juris- 
diction they  are  not  courts  of  inferior  jurisdiction.  M'Cormick  v.  Sullivant,  zo  Wheat. 
(U.  S.)  Z92,  Z99  (1825). 

10  Mexican,  etc.  Ry.  Co.  v.  Duthie,  Z89  U.  S.  76  (Z903)  (amendment);  Chappell 
V.  United  States,  z6o  U.  S.  499,  SZ3  (Z896)  (manner  of  trial  in  condemnation  proceed- 
ings); Southern  Pac.  Co.  v.  Denton,  Z46  U.  S.  202,  208  (Z892)  (district'in  which  actions 
shall  be  brou^t) ;  Silvas  v,  Arizona  Copper  Co.,  2Z3  Fed.  504  (D.  Ariz.,  zpz4)  (secur- 
ity for  costs).  Expressions  are  to  be  found  to  the  effect  that  the  Conformi^  Act 
^jplies  only  in  the  absence  of  direct  le^slation  by  Congress  on  a  given  subject.  See 
Berry  v.  Mobile  &  0.  R.  Co.,  228  Fed.  ^95,  397  (W.  D.  Ky.,  Z9Z5).  A  diOum  in  a 
recent  case  takes  a  more  libcm  view  witii  respect  to  aUowins  amendments,  in  sav- 
ing that  in  q>ite  of  provision  by  Congress  for  amendments,  ii  the  state  practice  is  the 
more  liberal,  by  force  of  the  Conformity  Act  it  will  be  followed,  so  long  as  this  action 
18  not  negatived  by  federal  statute.  See  Mmus  v.  Reid,  275  Fed.  Z77,  Z79  (4th  Circ, 
192Z).  See  Norton  9.  City  of  Dover,  Z4  Fed.  Z06  (D.N.  H.,z882).  But  state  stotutes 
caimot  restrict  the  power  to  grant  amendments.  Lange  v.  Union  Pac.  R.  Co.,  Z26 
Fed.  3«8  (8th  Circ.,  Z903). 

"  Slocum  V,  Ids.  Co.,  228  U.  S.  364, 376  (z9Z^). 

^  HOls  &  Co.  V.  Hoover,  220  U.  S.  329  (zpzi).  See  Luxton  v.  North  River  Bridge 
Co.,  note  5,  supra,  at  338.  The  same  principle  applies  when  to  ooziform  would  de- 
prive a  party  of  a  right  guaranteed  by  a  treaty.  Harlmess  v.  Hyde,  98  U.  S.  476 
(Z878).  Or  whete  it  would  in  effect  deprive  a  party  of  a  right  of  review.  Mexican, 
etc  Ry.  Co.  v.  Pinkney,  Z49  U.  S.  Z94  (Z893). 
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or  practice  act,  from  the  pitfalls  of  the  federal  mode  of  procedure  then 
in  force,  and  to  secure  to  all  litigants  a  fair  trial.^  Once  the  issues  in 
the  case  were  fairly  before  the  court,  the  object  of  the  statute  was  largely 
attained.^  In  view  of  this  the  statute  by  its  terms  applies  only  to 
drctdt  and  district  courts.^*  It  does  not  control  the  manner  of  obtain- 
ing a  review  ^*  nor  appellate  proceedings.^^  Nor  does  it  govern  the 
administration  of  the  trial  by  the  judge,  but  on  the  contrary  his  common- 
law  powers  are  not  to  be  encroached  upon  and  the  trial  is  to  be  con- 
ducted as  his  discretion  shall  direct.^^ 
In  spite  of  the  far-reaching  effect  of  these  two  classes  of  limitaticms 


^  See  Nudd  v.  Burrows.  91  U.  S.  436, 441  (1875). 

M  xhis  object  has  laigdy  been  attained  by  such  mUnga  as  that  the  federal  oouiti 
must  conform  to  the  state  practice  as  to  forms  of  action.  Soanton  v,  Wheeler,  179 
U.  S.  14X  (1900).  The  sin^Je  ezcq>tion  to  this  is  that  in  federal  courts  a  writ  of  nmw- 
damus  can  be  brought  only  to  aid  a  judgment  Chickaming  v.  Carpenter,  xo6  U.  S. 
^S»  ^5  (1882);  Davenport  v.  County  of  Dodges,  Z05  U.  S.  337,  243  (188 x).  So  too 
the  sufficiency  of  the  pleadings  b  to  be  tested  by  the  state  practice.  Glenn  «.  Sumner, 
Z32  U.  S.  i<2  (1889);  United  States  v.  Atlantic,  etc.  R.  Co.,  153  Fed.  918  (E.  D.  N.C, 
1907);  aff'd.,  168  Fed.  175  (4th  Circ.,  1909).  But  where  state  practice  allowed  an 
action  in  the  nature  of  ejectment  to  be  founded  on  a  purely  equitable  title  the  federal 
courts  did  not  conform.  Beatty  v.  Wilson,  z6z  Fed.  459  (D.  Kan.,  1908).  Nor  can 
defenses,  equitable  in  nature,  be  used  in  federal  courts  by  virtue  oi  the  Conformity 
Act.  See  note  z,  supra.  The  scope  of  the  pleadings  is  also  to  be  tested  by  the  state 
practice.  Glenn  v.  Sumner,  supra;  Chemung  Canal  Bk.  v.  Lowery,  93  U.  S.  72  (X876) 
(Statute  of  Limitations  taken  advantage  of  oy  demurrer);  Cole  v.  Cuaon,  153  Fed. 
278  (8th  Circ.,  1907)  (matter  put  in  issue  by  gjeneral  doiial).  Hence  when  a  case 
is  xenx>ved  from  the  state  to  tne  federal  courts  it  is  not  necessary  to  file  new  plead- 
ings. See  West  v.  Smith,  lox  U.  S.  263,  264  (1879).  The  manner  of  challenging  the 
summons,  and  the  jurisdiction,  is  not,  however,  governed  by  state  practice.  Meisukas 
V.  Greenough  Coal  Co.,  244  U.  S.  54,  57  (191 7)* 

^  Since  the  passage  of  the  Conformity  Act  the  circuit  courts  have  been  done  away 
with.  See  Judicial  Code,  {  389.  Their  functions  are  now  performed  by  the  district 
courts.   See  Judicial  Code,  {  291. 

^*  It  would  seem  that  unfamifiaxity  with  federal  procedure  as  to  obtaining  a  review 
would  be  just  as  prevalent,  and  would  prejudice  a  litigant  as  much  as  unfamiliarity 
with  any  other  stq>  in  the  proceedings.  It  is,  however,  well  established  that  the  Con- 
formity Act  does  not  apply  here.  Fishbum  v.  Chicago,  etc.  R.  Co.,  137  U.  S.  60  (1890) 
(bill  of  exceptions);  Cnicago  Life  Ins.  Co,  v.  Tieman,  263  Fed.  32^,  330  (8th  Qxc, 
xp2o)  (motion  for  a  new  tiial  not  a  condition  precedent  to  a  review);  McBxide  i. 
Neal,  2x4  Fed.  9(^6  (7th  Circ,  19x4)  (wxit  of  error). 

^'  AppeUate  proceedings  are  governed  entirely  by  acts  of  Congress,  the  commoo 
law,  and  ancient  Eni^ish  statutes.  Camp  v,  Gress,  250  U.  S.  308, 3x7  (19x9);  McKeoo 
«.  Cmtral  Stamping  Co.,  264  Fed.  38^  (3d  Circ.,  X920). 

"  State  statutes  providixig  that  the  trial  judge  shall  not  compient  on  the  facts, 
that  instructions  must  be  in  writing,  and  be  taken  with  the  jury  to  the  jury  room,  or 
that  papers  read  in  evidence  mav  be  taken  to  the  jury  room  need  not  be  foUofred. 
Nudd  V.  Burrows,  91  U.  S.  426  (1875).  Nor  a  statute  that  the  judge  shall  require 
the  jury  to  make  q)ecial  findings.  Accident  Assn.  v.  Barry,  131  U.  S.  xoo  (1889); 
Indiam^lis,  etc  R.  Co.  v.  Horst,  93  U.  S.  291,  299  (1876).  Nor  one  govmiing  the 
rJMitgiwg  of  IJie  jury.  Linc61i\  v.  Power,  15  x  U.  S.  436, 443  (1894).  See  United  States 
V.  Opp^heim,  328  Fed.  220,  228  (N.  D.  N.  Y.,  xpxs).  Likewise  the  ^spoatitm  of 
a  case  by  granting  a  new  trial  is  within  the  judge's  mscretion.  Newcomb  «.  Wood,  97 
U.  S.  581, 583  (X878);  Missouri  Pacific  Ry.  v.  Chicago,  etc.  Ry.  Co.,  133  U.  S.  191  (X889). 
Since  these  matters  axe  in  the  court's  discretion,  and  ainoe  the  niOnga  which  will  be 
made  on  them  wfll  be  made  when  both  counsel  are  preaent,  so  that  misuiidentand- 
ings  can  at  once  be  corrected,  there  is  much  more  baas  for  hdding  that  here  the  stat- 
ute ahaU  not  apply,  than  tiiere  is  in  the  case  of  methods  of  obtaining  a  review.  See 
note  x6,  supra. 
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there  is  still  a  considerable  field  for  the  statute's  application.'*  But 
even  within  this  field  the  courts  are  not  absolutely  bound  to  follow  the 
state  practice.^  They  need  not  conform  in  matters  of  detail,  *^  nor  where 
to  do  so  would  tend  to  hamper  the  administration  of  justice.^  What 
are  minor  details  and  what  will  impede  the  coturse  of  justice  the  cas»es 
do  not  say.  The  latter  question  is  essentially  one  of  fact  and  each  case 
caUing  for  its  determination  will  be  unique.**  Furthermore,  there  is 
no  way  of  knowing  beforehand  what  the  determination  will  be.  It  is 
not  as  though  the  court  m  deciding  must  choose  the  most  expeditious 
rule  that  is  known  to  either  the  state  or  federal  practice,  for  if  it  likes 

^*  Federal  courts  have  confonned  to  state  practice  in  the  toliowing  instances 
Test  tor  the  suffiaency  ot  the  writ.  Biowu  v.  Chesapeake,  etc.  Co.,  note  3,  supra. 
Indorsement  of  summons.  United  States  9.  Rose,  14  Fed.  68z  (S.  D.  N.  Y.,  Z&82). 
Mode  oi  service  of  process.  Amy  v.  Watertown  (No.  z),  130  U.  S.  301  (1889).  Valid- 
ity of  service.  McCfullough  v.  United  Grocers'  Coip.,  247  Fed.  880  (N  D.  01do«  1918). 
Right  of  an  assignee  to  sue  in  his  own  name.  Delaware  County  v.  Dieboid  Sate  Co., 
Z33  U.  S.  473,  488  (1890).  Cf.  New  York,  etc.  Co.  v,  Ci^^ot  Sullivan,  xzi  Fed.  179 
(D.  Ind.,  1901).  Capacity  of  parties.  Seie  Albany,  etc.  Co.  v,  Lundberg,  121  U.  S. 
451,  453  (1887).  Joinder  of  parties.  Delaware  Coimty  0.  Sate  Co.,  supra,  Jomder 
of  causes  of  action.  Quirk  v.  Bank  ot  Conmierce,  244  Fed.  682, 687  (6th  Circ.  1917). 
Joinder  of  defenses.  Cole  v.  Carson,  note  14,  supra.  See  Southern  Pac.  Co .  9,  Denton, 
note  xo>  supra.  Pleadings.  See  note  14,  supra.  Pleadings  as  admissions.  Northern 
Pac.  R.  V.  Paine,  119  U.  S.  561  (1887).  Notice  of  time  ot  triaJL  Rosenbach  •.  Drey- 
fuss,  a  Fed.  23  (S.  D.  N.  Y.,  1880).  Compuisory  nonsuit.  Central  Transportation 
Co.  V.  Pullman's  Palace  Car  Co.,  139  U.  S.  24  (1891).  Directed  verdict.  See  Barrett 
9.  Vimnian  Ry.  Co.,  2^0  U.  S.  473  (1919).  Voluntary  nonsuit.  Barrett  v.  Virginian 
Ry.  &.,  supra  (reversing  the  court  below  and  overruling  several  pnor  lower  court 
decisions};  Alsop  9.  McCombs,  253  Fed.  949  (8th  Circ.,  1918).  Valicuty  of  the  verdict 
Bond  9.  Dustin,  z  1 2  U.  S.  604  (Z884).  Form  and  effect  of  the  verdict.  Glenn  0.  Sum- 
ner, note  Z4,  supra.  Manner  of  entering  judgment.  Sawin  «.  Kenny,  93  U  S.  289 
(Z876).  Assessment  of  damages  after  judgment  by  default.  Loewe  J,  Union  Savings 
Bank,  226  Fed.  294  (D.  Conn.,  Z915).  State  statute  that  pleadings  shall  be  dbeniUy 
construed.   United  States  9.  Parker,  z2o  U.  S.  89  (1887).   This  list  is  not  exhaustive. 

^  They  have  refused  to  do  so  with  regard  to  the  following  matters:  Service  ot 
process.  Shepard  9.  Adams,  note  27,  infra.  Return  of  writ.  Mechamcal  ^pliance 
Co.  9.  Castleman,  note  9,  su^a;  Boston,  etc  R.  Co.  9.  Gokey,  note  22,  mfra.  Return 
day.  United  States 9.  U.  S.  Fidelity,  etc.  Co.,  note  25,  infra.  Effect  of  a  ^pedal  appear- 
ance. Southern  Pac.  Co.  9.  Denton,  note  zo,  supra.  Method  of  objection  to  the  jur- 
isdiction. Meisukas  9.  Greenough  Coal  Co.,  note  Z4,  supra.  Statutory  right  to  chuige 
venue.  Kennon  9.  Gilmer,  Z3z  U.  S.  22  (Z889).  Form  of  pleadings.  Elk  Garden  Co. 
9.  Thayer  Co.,  note  22,  injra-,  Hein  9.  Westingfaouse,  etc.  Co.,  note  30,  in^ra.  Notice 
as  to  proposed  amendinent.  Lange  9.  Union  Pac.  R.  Co.,  note  zo,  supra.  Equitable 
defenses.  See  note  i,  supra.  Granting  continuances.  Texas  &  Pac.  R.  Co.  9.  Nelson, 
50  Fed.  8z4  (5^1  Circ.,  Z892).  Conduct  of  trial  and  motions  for  new  tnal.  See  note 
z8,  supra.  Special  juries.  Chappell  9.  Uidted  States,  note  zo.  supra,  Vahdity  of  the 
verdict.  City  ot  St.  Charles  9.  Stookey,  Z54  Fed.  772,  778  (8th  Circ,  Z907).  judicial 
mterpretation  of  the  common  law.  Mahr  9.  Union  Pac  R.  Co.,  note  27,  tnfra;  Wall 
9.  C.  &  O.  Ry.  Co..  95  Fed.  398  (7th  Circ.  Z899).  Waiver  of  illegality  or  error  in  the 
proceedugs  by  contmuation  ot  the  proceedings.  See  note  23,  'Ufra,  This  enumera- 
tion la  not  exhaustive    It  does  not  include  matters  covered  oy  federal  statutes. 

^  lndiaiuu>olis  etc.  R.  Co.  9.  Horst,  note  z8,  supra,  300;  Van  Dozen  9.  Penn.  R.  Co. , 
93  F^d.  260  (3d  Circ,  1899). 
•  **  Boston,  etc  R  Co»9.  Gokey.  210  U.  S  Z55  (1908);  Elk  GardeL  Co.  9.  Thayer  Co., 
206  Fed  2Z2  (W.  D.  Va.  19x3). 

-  Mr  OIL  one  class  of  cases  do  the  federal  courts  seem  defiidtel>  to  refuse  to  follow 
the  taU,  practice,  because  According  to  their  lights  to  do  so  would  work  an  injustice. 
Where  a  state  statute  ftovides  that  whenever  a  party,  after  exception  taken,  does 
not  at  once  seek  a  leview  out  goesjon  with  the  proceedings  below,  he  waives  any  matter, 
illegal  ot  erroneous,  which  would  nave  formed  the  basis  ot  an  appeal,  it  is  disregarded 
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none  of  these  it  is  authorized  to  make  an  entirely  new  rule.**  The  fact 
that  the  federal  courts  have  once  followed  the  state  practice  in  any 
given  matter  does  not  mean  that  they  must  continue  to  do  so,  and  tf 
the  state  practice  is  changed  it  does  not  necessarily  mean  that  the  fed- 
eral courts  will  diange  their  practice  to  .conform.^  It  is  interesting  to 
note  on  this  score  that  practically  all  appellate  decisions  which  would 
seem  to  indicate  where  state  practice  is  to  be  followed  and  where  it  is 
not  to  be  followed  are  decisions  a£5^rming  the  trial  court's  action.^  The 
net  result  is  that  in  this  field  the  question  of  conformity  is  largely 
within  the  discretion  of  the  trial  judge.^ 

The  statute  has  accomplished  its  main  purpose.  The  general  struc- 
ture of  the  procedure  of  the  various  state  courts  has  been  inade  the  foun- 
dation of  the  procedure  of  the  federal  courts  sitting  in  these  states.*" 
But  there  is  great  uncertainty  as  to  just  when  the  federal  courts  will 
follow  the  state  procedure.^  This  in  itself  is  a  constant  source  of  an- 
noyance if  not  of  hardship.  Moreover,  the  fact  that  every  provisicm 
of  a  given  state  code  of  procedure  must  be  followed,  or  if  not  followed 
its  place  taken  by  some  rule  of  court,*®  means  that  procediure  in  the 
federal  courts  is  subjected  to  the  same  detailed  r^ulation  as  procedure 
in  the  state  courts  and  prey  to  all  the  evils  attadbing  to  codes  of  pro- 
cedure.*^  The  solution  is  to  replace  the  Comformity  Act  by  a  statute 
authorizing  the  Supreme  Court  of  the  United  States  to  regulate  the 
procedure  of  the  federal  courts  in  civil  actions  other  than  equity  and 
admiralty  causes,  by  general  rules  of  court.^ 

by  the  federal  courts.  Harkness  v.  Hyde,  note  12,  supra;  Sligo  Furnace  Co.  v.  Dalton,  255 
Fed.  53  2  (8th  Ciic.,  19x9) ;  Williaznaon  v.  Insurance  Co.,  141  Fed.  54, 59  (8th  Ciic,  1905). 

**  Federal  courts  axe  authoiized  to  make  such  rules  and  oxdexs  as  may  be  necessary 
to  advance  justice  and  prevent  delay.  See  Rev.  Stat.,  {  pi8.  The  donformity  Act 
and  this  statute  axe  to  be  construed  together.  Osbom  v.  City  of  Detroit,  28  FecL  58s 
(£.  D.  Mich.,  x886). 

>*  Boston,  etc.  R.  Co.  v.  Gokey,  note  22,  supra;  United  States  v.  U.  S.  Fidelity,  etc 
Co.,  x86  Fed.  477  (3d  Circ,  1911). 

**  See  cases  dted.  notes  19  and  20,  supra.  It  is  hardly  necessary  to  point  out  that 
the  result  of  saying  the  lower  court  was  justified  because  it  did  or  did  not  follow  the 
state  practice,  has  not  the  same  binding  force  as  saving  that  the  lower  court  was  wiong 
and  must  be  reversed  because  it  did  or  did  not  follow  the  state  practice. 

"  Shepard  v.  Adams,  168  U.  S.  618  (i8p8);  Mahrv.  Union  Pac.  R.  Co.,  140  Fed. 
921  (£.  D.  Wash.,  1905).  See  also  cases  dted,  notes  19,  20,  21,  and  22,  supra.  This 
result  has  been  reached  by  emphasizing  the  words  of  the  statute  "  as  near  as  may  be." 
See  IndianapohSj  etc.  R.  Co.  v.  Horst,  note  x8,  supra,  at  300. 

**  See  cases  ated,  notes  14  and  19,  supra. 

**  That  there  is  uncertainty  can  readily  be  seen  by  a  compaiison  of  the  cases  dtad 
in  notes  19  and  20,  supra.  The  courts  uiemselves  have  recognized  that  there  is  do 
dear  line  of  deavage  between  the  instances  in  which  they  conform  to  state  practice 
and  those  in  which  they  do  not.  See  De  Valle  Da  Costa  v.  Southern  Pac  Co.,  167 
Fed.  654, 657  (D.  Mass.,  1909)- 

^  Nor  need  these  rules  be  standing  rules.  See  Hein  v.  Westinghouse,  etc  Co., 
x68  Fed.  766,  769  (N.  D.  HI.,  1909). 

"^  See  Roscoe  Pound,  "Regulation  of  Procedure  by  Rules  of  Court,"  10  III.  L. 
Rsv.  163. 

**  Steps  hav«  been  taken  to  bring  about  such  a  reform.  See  Tentative  Progrun 
and  Committee  Reports  of  the  American  Bar  Association  (Cindimati,  1921),  167. 
The  adoption  of  sudi  a  statute  is  adequatdy  justified  by  the  success  of  the  Supreme 
Court  "Equity  Rules."  See  Wallace  R.  Lane,  "Federal  Equity  Ruks,"  35  Haxv. 
L.  R£V.  276. 
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« 

Judicial  Determination  op  the  Status  op  Foreign  Govern- 
ments. —  A  delicate  problem  faces  any  court  called  upon  to  determine 
the  validity  of  an  act  done  under  the  authority  of  a  foreign  government. 
Three  situations  may  arise:  first,  where  the  foreign  government 
had  been  recognized  by  the  sovereign  of  the  forum  before  the  act  in  ques- 
tion; secondly,  where  the  foreign  government  has  received  recognition 
between  the  time  of  that  act  and  the  time  of  the  litigation;  diirdly, 
when  at  that  later  date  there  has  been  no  recognition. 

In  cases  where  recognition  antedates  the  act  the  validity  of  which 
is  tested  in  the  litigation,  the  court  is  bound  to  follow  the  determination 
of  the  political  departments,  to  which  the  foreign  affairs  of  the  nation 
are  entrusted.^  The  quality  of  the  recognition,  whether  de  jure  or  de 
JactOy  does  not  alter  the  problem. 

The  second  situation  presents  a  more  difficult  question.  Probably 
the  majority  of  the  dedsions  treat  the  intervening  recognition  as  retro- 
active to  the  time  of  the  accession,  and  so  resolve  the  second  into  the 
hrst  situation.  On  this  theory  a  recent  English  case  '  held  that  the  recog- 
nition of  the  Soviet  Government  by  the  British  Foreign  Office  in  1921 
related  back  to  the  Soviet  accession  to  power,*  so  as  to  validate  the 
passage  of  title  to  personalty  condemned  ^  imder  Soviet  proceedings  in 
1 9 1 8.  American  courts  likewise  have  frequently  approved  of  the  doctrine 
of  retroactivity.*  It  involves,  however,  an  imdesirable  fiction,  which 
in  its  application  may  contradict  not  only  actual  historical  facts,  but 
also  the  evident  intention  of  the  political  department.  Moreover, 
the  practical  and  logical  difficulties  which  it  presents  are  nimierous. 
How  far  back  recognition  should  relate,  —  whether  a  previous  affirma- 
tive refusal  to  recognize  should  set  a  boundary  to  possible  retroactivity, 
—  and  whether  the  political  department  may  by  express  terms  confine 
to  a  particular  limit  the  retroactive  force  of  its  recognition;  •  —  these 
are  but  a  few  of  the  problems  suggested. 

^  Jones  V.  United  States,  137  U.  S.  202  (1890).  See  Williams  v.  Suffolk  Insurance 
Co.,  13  Pet.  (U.  S.)  415  (1839);  Foster  ».  Neilson,  2  Pet.  (U.  S.)  253,  307  (1829); 
Gaida  ».  Lee,  12  Pet  (U.  S.)  511  (1838);  O'Neill  r.  Central  Leather  Co.,  87  N.  J.  L. 
552,  94  AU.  789  (1919)- 

'  Aksionaimoye,  etc.  A.  M.  Luther  v.  Sagor  &  Co.,  [192 1]  3  K.  B.  532.  For  the 
iacts  of  this  case  see  Recent  Cases,  infra^  p.  619. 

*  This  was  in  December,  1917,  when  the  provincial  government,  which  had  been 
recognized  by  the  United  States  by  the  Act  of  Ambassador  Francis,  March  22  of  that 
year,  was  supplanted.   See  New  York  Times  Current  Hist.  Mag.,  VI,  293. 

^  If  done  as  a  governmental  act,  condemnation  of  personal  property  is  valid  in 
the  absence  of  constitutional  protection.  By  a  military  conqueror  it  woidd  be  invalid 
under  Art.  46,  Hague  Peace  Conference  of  1907.    See  II  Scott,  The  Hague  Peace 

CONTESENCE,  397-398. 

*  Oetjen  9.  Central  Leather  Co.,  246  U.  S.  297  (19x7);  Underbill  v.  Hernandez, 
j68  U.  S.  250  (1895);  Ricaud  v.  American  Metal  Co.,  Ltd.,  246  U.  S.  304  (191 7). 
See  Williams  v.  Bnmy,  96  U.  S.  176,  186  (1877);  Murray  v.  Vanderbilt,  39  Barb. 
(N.  Y.)  140,  146  (1863);  State  of  Yucatan  v.  Argumedo,  92  Misc.  574,  157  N.  Y. 
Supp.  219  (1915).  But  see  Kennett  9.  Chambers,  14  How.  (U.  S.)  38  (1852),  where 
the  court  refused  to  treat  the  recognition  of  Texas  in  March,  1837,  as  retroactive 
to  September,  1836.  See  also  United  States  9.  Trumbull,  48  Fed.  99  (S.  D.  Cal., 
1891). 

*  In  Luther  9.  Sagor  6*  Co.,  supra^  the  court  construed  a  statement  of  the  foreign 
office  that  the  Soviet  Government  was  recognized  ''as  from  Mar.  16"  to  mean  ''as 
on  Mar*  z6."    "As  on  Mar.  z6"  was  then  construed  to  mean  "as  on  Mar.  z6  and 
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Courts  that  reject  the  retroactive  theory  in  the  second  situation  are 
faced  with  the  identical  problem  which  all  courts  meet  where  the  facts 
arise  under  the  third.  Three  solutions  are  then  available.  First,  until 
an  aflSrmative  recognition  is  accorded  by  the  political  department,  the 
prior  status  may  be  deemed  to  continue.^  This  fiction,  too,  frequently 
mocks  the  truth.  Recognition  being  a  concession,  not  a  right,*  it  is 
clear  that  silence  by  the  executive  does  not  necessarily  connote  that 
a  new  government*  does  not  de  facto  exist.  Considerations  of  policy,^ 
or  interests  of  diplomacy,  may  restrain  a  political  expression  of  recog- 
nition long  after  a  government  is  in  actual  de  facto  control.  This  alter- 
native, moreover,  in  jurisdictions  where  in  the  second  situation  the 
retroactive  theory  is  accepted,  results  in  an  arbitrary  distinction.  In  a  suit 
by  X  brought  before  any  recognition,  the  governmental  act  of  the  foreign 
de  facto  authority  would  be  declared  a  nullity,  while  in  a  suit  by  Y, 
brought  after  recognition,  the  same  act  would  be  dedared  valid.  Again, 
the  logical  extension  of  this  doctrine  involves  the  unfortunate  result 
that  where  a  de  facto  government  ^  fails,  without  having  been  recognized 
as  such,  all  of  its  acts  are  void.^  Thus  to  hold  that  a  de  facto  authority, 
in  complete  control  of  the  government,  miist  maintain  its  position  t31 
recognition  in  order  to  validate  its  governmental  acts,^  (^ends  both 
reason  and  justice. 

A  second  and  more  conmiendable  practice  is  that  of  allowing  the  court 
to  investigate  the  situation  as  a  matter  of  fact,  and  indq>endently  to 
decide  the  status  in  question.^^    Where  the  political  department  has 

prior, "  thus  relating  it  back  to  the  time  of  the  original  accession  of  the  Soviet  officials. 
It  seems  not  unreasonable  that  the  Secretary  was  attempting  to  limit  the  period 
within  which  retroactivity,  if  intended  at  all,  was  to  apply. 

'  Marshall,  J.,  in  Rose  v,  Himely,  4  Cranch  (U.  S.)  241,  272.  Story,  J.,  in  Gdston 
9. Hoyt,  3  Wheat.  (U.S.)  246,324  (i8z8).  Accord:  Kennett v. Chambers,  14  How. 
(U.  S.)  38  (1852);  Williams  v.  Suffolk  Insurance  Co.,  13  Pet.  (U.  S.)  415  (1839); 
Dimond  9.  Petit,  2  La.  Ann.  537  (1847);  Clark  9.  United  States,  Fed.  Cas.  No.  2838 
(D.  Pa..  181 1);  The  Hornet,  Fed.  Cas.  No.  6705  (D.  N.  C,  1870).  See  United  SUtes 
9.  Hutchings,  2  Wheel.  Cr.  C.  (N.  Y.)  543  (181 7);  Neuva  Anna,  6  WheaL  (U.  S.)  193 
(1821);  United  States  9.  Pico,  23  How.  (U.  S.)  321  (1859). 

*  See  Moose,  Digest  of  International  Law,  {  27.  But  see  Haii.,  Intbsna- 
TiONAL  Law,  7  ed.,  88.  where  it  is  said  that  recognition  cannot  be  withheld  when 
earned.  Yet  the  United  States  in  the  case  of  Huerta  in  1913,  and  perhaps  with  refer^ 
ence  to  Soviet  Russia  tonday,  clearly  takes  the  position  that  where  a  government  is  in 
control,  and  able  and  willing  to  assume  its  foreign  obligations,  recognition  may  be  with- 
held if  the  moral  character  of  the  government  is  questionable.  Where  the  moral  force 
operated  the  other  way,  we  have  gone  to  the  extreme  of  recognizing  a  government 
which  had  no  geograpiuc  locations,  and  no  de  facto  existence,  as  in  the  recognition 
of  the  Czecko-Slovak  Nation,  Sept.  2,  1918.    See  12  Am.  Pol.  Sc.  Rev.  7x5-718. 

•  The  distinction  between  the  recognition  of  a  new  government  and  the  lecogniticm 
of  a  new  state  is  pointed  out  by  Moobe,  op.  cU,,  {  78.  See  on  this  point,  5  Am.  J. 
Int.  Law,  66-83. 

10  Thus  the  United  States  never  recognized  Huerta,  in  Mexico.   See  note  8,  supra. 

u  Well  defined  in  Thorington  9.  Smith,  8  Wall.  (U.  S.)  x,  9  (x868),  as  a  govern- 
ment of  paramount  force. 

"  See  language  to  this  effect  in  Williams  9.  Bruffy,  96  U.  S.  176  (X877).  But 
corUra,  United  States  9.  Rice,  4  Wheat.  (U.  S.)  246  (X819). 

"  Seward  expressed  the  opinion,  in  a  letter  to  the  Mexican  Minister  Romero 
Aug.  9,  1865,  that  temporary  de  facto  power  was  enough  to  validate  a  y>vemmentil 
act.   See  Dip.  Cor.  X865,  III,  486-488,  quoted  in  part  in  Moobe,  op,  ctt.,  I,  238. 

M  Divina  Pastora,  4  Wheat.  (U.  S.)  52  (18x9);  The  Josepha  Segunda,  5  Wheat 
(U.  S.)  238  (1820).   In  x82x,  however,  the  United  States  Supreme  Court 
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been  absolutely  silent  this  approach  has  perhaps  its  greatest  justifica- 
tion. But  a  distinction  must  here  be  observed  between  cases  where 
the  issue  turns  upon  the  recognUion  and  those  where  it  turns  upon  the 
existence  of  the  de  facto  government  In  the  former,  political  conse- 
quences may  be  involved  and  the  jurisdiction  is  therefore  a  dangerous 
one  for  the  court  to  ezerdse.  In  the  latter  the  court  can  functioa  with 
greater  safety,  though  with  less  facility,  because  of  the  greater  ^fficulty 
of  proof  of  the  actusd  facts.  The  risk  of  an  inaccurate  finding,  however, 
is  one  which  the  litigants  have  invited,  and  if  the  burden  of  proof  is  one 
which  they  are  unable  to  sustain,  they  cannot  complain. 

The  third  and  it  seems  the  most  soimd  approach  to  this  problem 
is  supported  by  very  little  authority.  In  UnUed  States  v.  TrufnbuU,^ 
the  court  spoke  through  Mr.  Justice  Rose:  "It  is  beyond  question 
that  the  status  of  the  people  composing  the  Congressional  party  at 
the  time  of  the  conmiission  of  the  alleged  offense,  is  to  be  regarded 
by  the  court  as  it  was  then  regarded  by  the  political  or  executive  de- 
partment of  the  United  States."  And  in  191 8  t^e  English  Chan- 
cery Division  actuaUy  did  send  to  the  political  department  for  a 
precise  statement  concerning  the  status  of  the  government  in  ques- 
tion at  the  time  of  the  act  imder  consideration.^*  This  approach  alone 
seems  free  from  objection.  Nor  is  it  coercive  on  the  political  department, 
especially  since  qualified  recognitions  ^'  are  established  by  international 
custom.  Moreover,  it  is  applicable  alike  to  all  situations.  It  assures 
uniformity  and  consistency,  and  abolishes  fictions.  Even  where  there 
has  never  been  recognition  and  the  issue  is  the  existence  of  the  de  facto 
governments,  in  which  case  apolitical  e}q)ression  would  of  course  be  only 
evidence,  and  not  binding  —  it  would  be  a  preferable  practice  to  that 
of  permitting  the  court  to  proceed  on  evidence  offered  by  the  litigants. 
The  government  can  much  more  conveniently  and  accurately,  through 
its  consular  and  diplomatic  records,  determine  the  real  situation.  Where 
there  has  been  recognition,  requesting  a  political  expression  of  its  charac- 
ter and  extent  avoids  the  friction  "  likdy  to  follow  a  judicial  determi- 
nation. Had  the  English  Court  of  Appeals  in  the  present  case  accepted 
the  precedent  of  Chancery  in  this  respect,  it  would  have  avoided  the 
result  now  achieved,  of  holding  ^'  that  recognition  from  the  Foreign 
CM&ce  in  1 92 1  related  back  so  as  to  constitute  a  political  recognition 

this  practice.  Sec  La  Conception,  6  Wheat.  (U.  S.)  235  (i8ai),  overruling  2  Wheel. 
Cr.  C.  (N.  Y.)  597  (1819).  A  more  recent  expression  seems  to  modify  this  view. 
See  Ricaud  v.  American  Metal  Co.  Ltd.,  246  U.  S.  304  (1917)-  See  also  LmcoUi  9. 
United  States,  197  U.  S.  419  (15)05). 

"  48  Fed.  99,  X04  (S.  D.  CaL,  1891).  "  In  re  Suarez,  [1918]  i  Ch.  176. 

17  So-called  recognition  sub  mode.  Hall,  International  Law,  83.  Moose, 
Digest  of  International  Law,  {27. 

1*  The  status  of  a  foreign  government  is  primarily  a  political  question.  Moois, 
op.  cU,,  i  50.  Hall,  op,  cU,,  83,  f.  Sec  62  Sol.  J.  &  W.  Rep.  359,  and  14  Am.  J. 
Int.  Law,  5^3  (1920).  Sec  judicial  expressions  in  United  States  r.  Palmer,  3 
Wheat.  (U.  S.)  6i6,  634  (18x8);  Luther  v.  Borden,  7  How.  (U.  S.)  x,  42,  43,  57 
(1849);  United  States  v.  Trumbull,  48  Fed.  99  (S.  D.  Cal.,  1891);  United  States 
V.  Hutchings,  2  Wheel  Cr.  C.  (N.  Y.)  S43  (18x7);  The  Three  Friends,  116  U.  S. 
I,  63  (1897). 

^*  The  question  of  recognition  should  never  have  been  raised  in  the  case,  but  the 
court  treated  it  as  the  essential  element.  If  the  Soviet  was  de  facto  the  govenmient 
of  Russia,  title  to  the  property  condemned  would  have  passed  by  the  subsequent 
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of  the  Soviet  Government  in  1918,  although  the  Prime  Minister  *  in 
1919  had  said:  ''The  Bolshevist  government  has  conmiitted  crimes 
against  the  allied  subjects,  and  has  made  it  impossible  to  recognize  it 
even  as  a  civilized  government." 


The  Power  op  a  Court  op  Equity  to  Order  a  Nonresidemt 
Defendant  to  Do  a  Positive  Act  in  Another  State.  —  The  power 
of  a  court  of  equity  acting  in  personam  to  order  a  positive  act  in  another 
state  has  generally  been  denied  *  on  two  groimds:  interference  with  the 
sovereignty  of  the  other  state  *  and  inability  to  enforce  the  execution 
of  its  decree.'  Interference  with  the  sovereignty  of  the  other  state, 
however,  is  a  circumstance  appealing  to  the  discretion  of  the  chancellor 
rather  than  a  bar  to  the  jurisdiction,  and  although  in  a  particular  case 
it  may  be  so  great  as  to  be  groimd  for  denying  relief  it  should  not  be 
used  as  a  solving  phrase.^  States  do  not  exercise  a  "visitorial  jmisdic- 
tion"  over  every  private  act  affecting  property  within  their  territory.* 
Moreover,  there  is  a  strong  social  interest  in  th^  coimtry  where  business 
has  so  litUe  regard  for  state  lines  *  not  to  make  such  state  lines  impas- 
sable barriers  to  the  specific  performance  of  an  obligation  to  deliver 
property  beyond  the  state  border.'^   No  court  will  willfully  make  a  decree 

sale  whether  or  not  England  had  recognized  the  Soviet  Government  politically. 
This  distinction  is  generally  overlooked.  See  Pelzer  v.  United  Dredging  Co.,  re- 
ported N.  Y.  L.  J.,  Feb.  9,  1922,  p.  1659. 

^  Lloyd  George,  in  the  House  of  Commons,  April  16, 19x9. 

1  The  effect  of  the  general  statement  is  somewhat  limited  by  the  fact  that  cases 
ordering  positive  acts  in  another  state  do  occur  in  the  books.  Consolidated  Render- 
mg  Co.  V.  Vermont,  307  U.  S.  541  (1908)  (production  of  books  before  the  grand 
jury);  Vineyard  Land  Co.».  Twin  Falls  Co.,  245  Fed.  9  (9th  Circ.,  1917)  (protection 
of  local  property);  Kempson  v.  Kempson,  63  N.  J.  Eq.  783,  52  Atl.  360,  625  (1902) 

i [vacating  a  decree  of  a  court  in  another  state);  Langford  v.  Langford,  5L.  J.  Ch. 
H.  s.]  60  (1835)  (receiver  of  Irish  rents).  But  cf.  Port  Royal  Ry.  Co.  v.  Hammond, 
58  Ga.  5 23  (1877).  See  Joseph H.  Beale,  "The  Jurisdiction  of  Courts  over  Foreigners," 
26  Harv.  L.  Rev.  289,  292. 

'  The  courts  have  stopped  only  at  direct  interference;  indirect  interference  of  all 
sorts  is  tolerated.  Massie  v.  Watts,  6  Cranch  (U.  S.)  148  (1810)  (specific  perform- 
ance: land  in  another  state);  Gardner  v.  Ogden,  22  N.  Y.  327  (i860)  (constructive 
trust:  land  in  another  state);  Alexander  v.  Tolleston  Club,  no  111.  65  (1884)  (tort 
in  another  state).  Cf.  Mississippi  R.  Co.  v.  Ward,  2  Black  (U.  S.)  485  (1862)  (no  abate- 
ment of  a  nuisance  m  another  state).    See  further  Kjbxs,  Injdnctzons,  5  ed.,  12* 

*  See  17  Harv.  L.  Rev.  572. 

*  But  see  Joseph  H.  Beale,  supra,  at  292. 

*  A  deed  to  land  in  another  state  executed  imder  duress  of  the  local  oouzt  is  valid 
at  the  situs,   Gilliland  v.  Inabnit,  92  Iowa,  46,  60  N.  W.  211  (1894). 

*  See  Nichols  &  Shepard  Co.  v.  Marshall,  iio8  Iowa,  ^18, 520, 79  N.  W.  282  (1899). 

*  Other  grounds  tentatively  suggested  in  support  of  the  power  of  equity  to  order 
a  positive  act  in  another  state  are  consent  implied  from  considerations  of  mutual 
benefit,  the  fact  of  federal  union,  the  relinquishment  of  many  of  the  prerogatives 
of  sovereignty  by  the  states,  and  their  community  of  interests.  See  21  Harv.  L. 
Rev.  354, 355.  The  relinqiushment  of  prerogatives  to  the  federal  government  and  the 
fact  of  federal  union,  however,  would  not  extend  the  power  of  a  sister  state. 

It  has  been  stated  as  a  matter  of  fact  that  the  modem  tendency  is  to  attach  less 
weight  to  interference  with  the  sovereignty  of  another  state.  See  30  Yale  L.  J. 
865.  But  it  would  seem  that  the  courts  are  reluctant  to  interfere  with  property  in  a 
foreign  country  where  there  is  no  business  justification  for  so  doing.  Matthaei  t. 
Galitzin,  L.  R.  x8  £q.  346  (1873).   See  further,  Joseph  H.  Beale,  su^a,  at  292. 
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in  known  violation  of  the  laws  of  another  state.  In  other  cases,  it  is 
submitted,  the  interests  of  the  defendant  are  sufficiently  protected 
by  making  the  prohibition  of  the  other  state  a  defense  to  any  proceedings 
to  enforce  or  to  punish  for  failure  to  obey  the  decree.^  Such  a  rule 
would  reduce  interference  with  the  sovereignty  of  the  other  state  to  a 
minimiun  and  is  an  adequate  safeguard  to  interstate  relations.* 

The  second  objection:  inability  to  enforce  the  decree,  gives  greater 
pause.  But  here  again  although  there  may  be  insuperable  difficulties 
to  the  enforcement  of  a  decree  calling  for  certain  acts  in  another  state 
it  does  not  follow  that  a  court  of  equity  acting  in  personam  can  never 
effectively  enforce  a  decree  calling  for  an  act  in  another  state.^^  As 
against  a  defendant  domiciled  at  the  forum,  personal  jurisdiction  may  be 
obtained  by  constructive  service  "  and  —  if  the  act  abroad  is  perf orm- 
able  by  an  agent  ^  —  the  usual  means  of  enforcement  are  available. 
The  difficulties  of  enforcement  are  increased  in  the  case  of  a  nonresi- 
dent defendant,  but  the  matter  is  one  of  degree."  Once  the  defendant 
has  been  personally  served  within  the  territory,  no  matter  how  short 
his  stay,^*  he  is  bound  by  all  subsequent  orders  in  the  cause  without 
further  personal  service."  His  local  property  may  be  sequestered." 
He  might  be  forced  to  give  a  bond  for  performance."  A  writ  similar 
in  nature  to  that  of  ne  exeat  might  be  provided  by  statute  "  against 

*  Impossibility  of  performance  b  a  defense  to  contempt  process.  See  Rapalje, 
Contempt,  §  1^7.  In  case  of  doubt  the  court  may  reqmre  the  plaintiff  to  execute 
a  counterbond  m  favor  of  the  defendant. 

*  The  usual  argxmient  in  support  of  the  jurisdiction  of  a  court  of  equity  to  grant 
specific  performance  of  a  contract  to  convey  foreign  land  is  that  the  deed  is  executed 
at  the  forum  and  that  there  is  no  act  interfering  with  the  foreign  sovereign  since 
whatever  legal  consequences  attach  to  the  deed  do  so  by  the  law  of  the  sUus.  See 
Joseph  H.  Beale,  supra^  at  293-294. 

^^  The  defendant  may  be  forced  to  do  all  that  he  can  legally  do  by  the  law  of  the 
situs  to  give  effect  to  the  decree.    Phelps  v.  McDonald,  99  U.  S.  298,  308  (1878). 

"  Kempson  v,  Kempson,  63  N.  J.  Eq.  783,  52  Atl.  360,  625  (1902). 

"  So  far  as  is  known,  the  courts  uniformly  refuse  to  issue  a  decree  which  will 
require  the  defendant  to  act  abroad  in  person.  See  Waterhouse  v.  Stansfield,  10 
Hare,  254  (1852).  But  see  30  Yale  L.  J.  865,  suggesting  that  the  defendant  in  such 
case  might  be  forced  to  give  a  bond  conditioned  on  the  performance  of  the  decree. 

M  Dunn  V.  M'MiUen,  i  Bibb.  (Ky.)  409  (1809);  Ward  v.  Arredondo,  Hopkins  Ch. 
(N.  Y.)  213  (1824);  Cleveland  v,  Burrill,  25  Barb.  (N.  Y.)  532  (1857).  Contra, 
Wicks  V.  Caruthers,  13  Lea  (Tenn.)  353  (1884). 

As  a  practical  matter,  unless  the  defendant  was  domiciled  at  the  forum  at  the 
date  of  tne  decree  it  would  seem  inmiaterial  —  so  far  as  enforcement  goes  —  whether 
he  was  a  nonresident  from  the  beginning.  Michigan  Trust  Co.  v.  Ferry,  228  U.  S. 
346  (191 2)  (money  decree  against  an  administrator  who  changed  his  domicU  before 
the  decree  was  rendered.)  A  distinction  may  be  taken  between  a  decree  for  a  money 
payment  and  one  for  some  other  act,  since  the  former  may  be  sued  on  in  an  action 
of  debt  in  another  state.  Sistare  v.  Sistare,  218  U.  S.  i  (1909).  But  see  Walter 
Wheeler  Cook,  "The  Powers  of  Courts  of  Equity,"  15  Col.  L.  Rev.  228,  243.  See 
Joseph  H.  Beale,  supra^  193,  283. 

"  Darrah  v.  Watson,  36  Iowa,  116  (1873);  Peabody  v.  Hamilton,  106  Mass.  217 
(1870). 

"  Michigan  Trust  Co.  v.  Ferry,  228  U.  S.  346  (191 2);  Dunn  v.  M'Millen,  i  Bibb. 
(Ky.)  409  (1809);  Cleveland  v.  Burrill,  25  Barb.  (N.  Y.)  532  (1857);  Matteson  v, 
Scofield,  27  Wis.  671  (1871). 

^*  Sequestration  is  available  when  the  defendant  cannot  be  found  or  is  recalcitrant. 
See  Huston,  Enforcement  of  Decrees  in  Equity,  p.  81. 

"  See  30  Yale  L.  J.  865. 

^*  It  might  be  questioned  whether  such  a  statute  would  be  unconstitutional,  as 
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his  leaving  the  jiirisdiction,  and  forfeiture  of  the  equitable  bail  would 
not  prevent  his  being  punished  for  contempt  if  subsequently  cau^t 
within  the  territory.^'  But  neither  his  failure  to  perform  ^  nor  lack  of 
actual  power  in  the  court  to  enforce  the  decree  at  the  moment  of  its 
rendition^  can  affect  its  validity.  Within  the  territory  it  remains  a 
binding  obligation  and  under  the  full  faith  and  credit  clause  it  may  be 
set  up  as  record  evidence  of  the  equities  in  any  subsequent  litigation  in 
another  state.** 

A  recent  New  York  case,**  in  granting  specific  performance  of  a  con- 
tract imder  aggravating  drcumstances,  ordered  the  defendant,  a  resi- 
dent of  California  who  had  been  personally  served  with  process  in  New 
York,  to  ship  a  thoroughbred  stallion  jointly  owned  by  him  and  the 
plaintiff  from  California  to  the  plaintiff's  sto^  farm  in  Kentucky.  To 
the  objection  that  the  plaintiff  in  the  first  instance  should  have  implied 
to  the  court  which  coidd  give  practical  effect  to  its  decree,**  it  may  be 
answered  that  as  the  New  York  court,  after  service  of  process,  surren- 
dered control  over  the  defendant  only  out  of  regard  for  the  ''decencies 
of  civilization,"  ^  so  the  defendant  through  corresponding  decency  should 
obey  its  decree  without  further  coercion.  The  decree  calling  for  a  single 
definite  act,  the  New  York  court  could  easily  ascertain  whether  it  had 
been  obeyed.  No  hardship  in  procuring  evidence  presented  itself. 
Further,  if  the  obligation  was  to  deliver  the  stallion  in  Kentucky ,"  a 

violating  the  privileges  and  immunities  of  the  citizen;  but  the  writ  of  ne  exeat  wai 
known  long  before  the  adoption  of  the  Constitution  and  is  a  reasonable  method  of 
enforcing  a  decree.  Goodwin  v.  Clarke,  2  Dickens  Eng.  Ch.  Rep.  497  (1774).  New 
Jersey  without  the  aid  of  special  statute  has  extended  the  use  of  the  writ  to  secure 
restraint  on  an  habitual  drunkard:  In  re  Kearney,  ax  N.  J.  L.  J.  25  (1897);  and  to 
secure  the  custody  of  children:  Palmer  v.  Palmer,  84  N.  J.  Eq.  550, 95  Atl.  241  (191c). 

^*  The  equitable  bail  is  to  secure  the  payment  of  the  debt  (or  performance  of  toe 
obligation).  See  z  WmiEHOUSE,  Equity  Psactics,  19x5  ed.,  {  433.  The  commit- 
ment for  contempt  is  to  vindicate  the  authority  of  the  court  See  Powell  •.  State, 
48  Ala.  XS4,  xs6  (X872). 

M  Burnley  v.  Stevenson,  24  Ohio  St.  474  (X875). 

'^  It  is  submitted  that  the  requirement  of  our  law  at  the  present  day  is  potential 
rather  than  actual  power  of  enforcement  Michigan  Trust  Co.  v,  Feny,  228  U.  S. 
346  (191 2).   See  27  Yale  L.  J.  946, 948. 

**  The  principle  of  res  judicata  hias  the  same  application  in  eauity  as  at  law.  See 
2  Black,  jitogicents,  2  ed.,  {  518.  It  is  immaterial  whether  the  second  suit  be  in 
equity  or  at  law.   See  x  Fseeman.  Judgments,  4  ed.,  {  428. 

Courts  of  other  states  have  enforced  the  decree  as  a  cause  of  action  within  their 
own  jurisdiction.  Roblin  v.  Long,  60  Howard  Pr.  (N.  Y.)  200  (1880);  Mallette  t. 
Scheerer,  X64  Wis.  4x5,  x6o  N.  W.  x82  (X916);  Matson  v.  Matson,  186  Iowa,  607, 
X73  N.  W.  X27  (19x9).  Contra,  Bullock  v.  Bullock,  52  N.  J.  Eq.  561,  30  AtL  676 
(1894);  FaU  V.  Fail,  75  Neb.  x2o,  xx3  N.  W.  X75  (1907),  afl'd  2x5  U.  S.  x  (1909). 
But  see  Walter  Wheeler  Cook,  5ti^a,  x5  Col.  L.  Rev.  228,  243. 

As  a  defense:  Burnley  v.  Stevenson,  24  Ohio  St.  474  (1875);  Dunl^  v.  Byeis^ 
xxo  Mich.  X09,  67  N.  W.  X067  (1896). 

A  debt  arising  from  an  equitable  dcxrree  Is  enforceable  in  another  state  by  an  action 
at  law.    Sistare  v,  Sistare,  218  U.  S.  x  (X910). 

**  Madden  v.  Rosseter,  X14  Misc.  (N.  Y.)  416,  X87  N.  Y.  Supp,  462,  aff'd  187 
N.  Y.  Supp  943  (App.  Div.),  X92X.  For  the  facts  of  this  case  see  Recent  Cases, 
infra,  p.  6x7. 

>^  Kimball  v.  St.  Louis  R.  Co.,  X57  Mass.  7,  31  N.  £.  697  (X892).  See  Dicbt, 
CoNPUcT  OF  Laws,  2  ed.,  pp.  41-42. 

>•  Michigan  Trust  Co.  v.  Ferry,  supra,  at  353,  per  Mr.  Justice  Holmes. 

**  The  exact  nature  of  the  defendant's  obligation  does  not  clearly  appear  on  the  facts. 
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decree  of  the  California  court  or  of  the  Kentucky  court  would  be  just 
as  objectionable  as  that  of  the  New  York  court  since  either,  to  compel 
the  defendant  to  do  his  ftill  duty,  would  have  to  order  an  act  in  another 
state.  It  would  seem,  then,  that  inasmuch  as  the  legal  effect  of  the  New 
York  decree  was  primarily  to  establish  a  personal  obligation  *^  on  the 
defendant  there  was  nothing  to  be  gained  by  refusing  the  plaintiff 
relief  with  the  defendant  properly  before  the  court. 

It  is  impossible  to  catalogue  the  cases  in  which  relief  should  be  granted 
and  those  in  which  it  should  be  denied.  Each  case  should  be  decided 
on  its  own  facts  in  the  light  of  all  the  circumstances.^  The  rights  of 
third  parties  beyond  the  boimdaries  of  the  state  should  be  given  special 
consideration.**  The  local  court,  however,  is  not  bound  to  give  the 
same  remedy  as  that  which  would  be  granted  by  the  other  state,'®  and 
relief  need  not  necessarily  be  refused  because  of  the  possibility  of  a 
divergence  of  state  law.'^  Assiuning  that  an  equitable  decree  is  a  final 
adjustment  of  the  rights  of  the  parties,  possessing  some  of  the  elements 
of  a  judgment  at  law  and  not  a  mere  process  of  execution,^  contrary 
state  policy  ^  or  mistake  of  foreign  law  '^  is  no  bar  to  full  faith  and  credit 
in  the  United  States."  The  plaintiff  should  certainly  be  forced  to  show 
an  extreme  case,  but  when  he  has  done  so,  it  should  affirmatively  appear 
that  the  decree  would  interfere  with  the  sovereignty  of  the  other  state 
or  in  and  of  itself  be  impossible  to  enforce  before  equitable  relief  should 
be  denied  him." 
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Admikalty  —  JuRiSDicnoN  —  State  Proceedings  In  Rem  Against 
Foreign  Vessels.  — ^The  plaintiff,  at  work  on  a  dock,  was  injured  when  a 

"  Sec  William  Barbour,  "The  Extra-Tcrritorial  Effect  of  the  Equitable  Decree," 
17  Mich.  L.  Rev.  527,  548-550. 

^  "The  development  of  equity  in  England  was  obtained  by  a  method  of  seeking 
results  in  concrete  causes."  See  Roscoe  Poimd,  "Mechanical  Jurisprudence," 
8  Col.  L.  Rev.  605,  611. 

**  Harris  v.  Pullman,  84  111.  20  (1876).  See  the  e:q)lanation  of  the  decision  in  Fall 
9.  Fall,  supra t  by  Mr.  Justice  Holmes  in  Fall  v.  Eastin,  215  U.  S.  i,  15  (1909). 

»»  See  25  Harv.  L.  Rev.  653. 

*^  But  equitv  in  its  discretion  may  refuse  to  issue  a  decree  which  will  leave  the 
party  in  peril  of  a  conflicting  decree  in  another  state.   Harris  v.  Pullman,  supra,  at  27. 

«  See  Walter  Wheeler  Cook,  supra^  15  Col.  L.  Rev.  228,  243;  W.  N.  Hohfeld, 
"The  Relations  Between  Law  and  Equity,"  11  Mich.  L.  Rev.  537, 551;  William  Bar- 
bour, supra,  17  Mich.  L.  Rev.  527.  See  26  Yale  L.  J.  331.  See  Huston,  Enforce- 
HENT  of  Decrees  in  Equity,  pp.  1 51-153.  Cf.  25  Harv.  L.  Rev.  653.  Sec  also  the 
cases  cited  under  note  22,  supra,  especially  Matson  v.  Matson  and  Bullock  v.  Bullock. 

*•  Kenney  v.  Supreme  Lodge,  252  U.  S.  411  (1920). 

*^  Fauntleroy  V.  Lum,  210  U.  S.  230  (1908). 

•*  See  22  Harv.  L.  Rev.  51. 

**  A  New  York  receiver  was  also  appointed  with  power  to  proceed  to  California 
to  get  the  stallion.  It  "would  seem  that  such  appointment  has  no  effect  in  rem,  but 
the  query  has  been  raised  as  to  the  substantial  difference  between  the  act  of  the  de- 
fendant imder  duress  of  the  court  and  the  decree  of  the  court  itself.  See  Fall  v.  Eastin, 
215  U.  S.  I,  10  (1909).  See  also  Walter  Wheeler  Cook,  supra,  at  129.  Such  a  ques- 
tion, however,  is  beyond  the  scope  of  the  present  note. 

As  to  the  effect  of  the  appointment  of  a  receiver  over  property  in  another  state, 
see  X  Clark,  Receivers,  §§  57.  483- 
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defective  pulley  used  on  The  Bee^  a  foreign  vessel,  allowed  some  cement  sacks 
to  fall.  A  local  statute  provides  for  a  lien  for  all  injuries  caused  by  vessels 
navigating  the  waters  of  the  state.  (2  Olson,  1920  Oreg.  Laws,  §§  10281- 
10288.)  The  plaintiff  instituted  proceedings  in  rem  under  the  statute.  There 
were  no  maritime  liens  on  the  vessel.  Upon  the  intervention  of  the  owners 
as  claimants,  the  lower  court  rendered  a  personal  judgment.  Held,  that  the 
case  be  remanded  for  enforcement  of  the  lien  in  rem,  Cardery  v.  The  Bee,  201 
Pac.  202  (Oreg.). 

Where  a  maritime  cause  of  action  is  involved,  a  state  statute  creating  a  lien 
enforceable  in  rem  in  the  state  courts  is  unconstitutional.  The  Hine  v.  Trevor, 
4  WalL  (U.  S.)  555.  But,  since  the  test  of  admiralty  tort  jurisdiction  is  local- 
ity, the  tort  in  the  principal  case  was  not  maritime.  The  PlymatUh,  3  WalL 
(U.  S.)  20;  Keatar  v.  Rock  Plaster  Mfg.  Co.,  256  Fed.  574  (S.  D.  N.  Y.).  In 
such  cases  a  statutory  proceeding  in  rem  in  a  state  court  against  a  domestic 
vessel  is  valid.  The  Winnebago,  205  U.  S.  354;  Stapp  v.  Clyde,  43  Minn.  192, 
45  N.  W.  430.  The  principal  case  rightly  goes  a  step  further  and  holds  constitu- 
tional such  a  proceeding  against  a  foreign  vesseL  See  Knapp  6*  Co.  v.  McCaf- 
frey, 177  U.  S.  638,  643,  647;  The  Robert  W.  Parsons,  191  U.  S.  17,  25.  There 
are  two  conceivable  constitutional  objections  to  the  validity  of  the  statute: 
(i)  tiiat  it  interferes  with  the  Federal  control  of  interstate  or  foreign  conunerce; 
(2)  that  it  interferes  with  Federal  admiralty  powers.  But  these  objections 
apply  as  well  where  a  state  lien  is  enforced  against  domestic  vessels  engaged 
in  interstate  commerce.  And  in  such  a  case  the  objections  have  not  been 
upheld.  The  Winnebago,  supra.  The  interference  with  Federal  admiralty 
power  is  more  arguable  where  there  are  maritime  liens  as  well,  but  the  plaintiff 
cannot  assert  the  constitutional  rights  of  a  class  to  which  he  does  not  belong 
when  there  is  no  objection  on  his  own  account.  New  York  ex  rd.  Hatch  v. 
Reardon,  204  U.  S.  152;  The  Winnebago,  supra. 
» 

Admiralty  —  Practice  —  Application  of  Equitable  Principles  — 
Effect  of  Misconduct.  —  Through  fraud  the  libelant  obtained  a  contract 
to  make  repairs  on  a  vessel  at  their  reasonable  value.  In  a  libel  in  rem  to  re- 
cover for  these  repairs,  he  wilfully  included  several  items  for  work  not  actually 
performed.  Held,  that  the  libelant  recover  the  reasonable  value  of  services 
rendered.  Anderson  v.  S.  S.  Kalfarli,  N.  Y.  L.  J.,  Dec.  24,  192 1  (C.  C.  A., 
2d  Circ). 

A  coiut  of  admiralty  has  not  equitable  jurisdiction.  Andrews  v.  Essex  Fire 
6*  Marine  Ins.  Co.,  3  Mason  (U.  S.),  6  (Circ.  Ct.,  ist  Circ);  The  Eclipse,  135 
U.  S.  599.  But  it  is  not  boimd  by  strict  rules,  and  to  those  cases  coming  witlun 
its  jurisdiction  it  applies  equitable  principles.  The  Juliana,  2  Dods.  504; 
Higgins  v.  Anglo-Algerian  S.  S.  Co.,  Ltd.,  248  Fed.  386  (2d.  Circ.).  This  case 
raises  the  question  how  far  admiralty  should  deny  recovery  on  account  of  miscon- 
duct. In  the  case  of  seamen,  misconduct  may  result  in  a  partial  or  total  for- 
feiture of  wages.  Macomber  v.  Thompson,  1  Sumner  (U.  S.),  384  (Circ.  Ct, 
ist  Circ.).  To  extend  this  principle  to  the  case  of  a  repairman,  denying  re* 
covery  for  the  reasonable  value  of  the  repairs,  would,  it  seems,  result  in  an 
unwarranted  penalty.  The  interests  of  navigation,  which  justify  such  a  for- 
feiture for  misconduct  of  seamen,  do  not  reqiiire  that  all  maritime  services  be 
subject  to  like  forfeitures.  Thus  in  the  case  of  salvage  contracts  obtained 
through  inequitable  means,  the  courts  generally  allow  recovery  for  ordinary 
salvage.  Brooks  v.  S.  S.  Adirondack,  2  Fed.  387  (S.  D.  N.*  Y.) ;  The  Don  Carles, 
47  Fed.  746  (N.  D.  Cal.).  But  see  The  No.  Carolina,  15  Pet.  (U.  S.)  4a 
Cjf.  The  Ann  C.  PraU,  18  How.  (U.  S.)  63.  Conceding  the  libelant's  li^^t  to 
recover,  there  seems  no  soimd  reason  for  compelling  him  to  resort  to  a  court 
of  law,  as  is  done  when  the  right  is  to  nominal,  or  small  substantial,  damages 
only.   See  BameU  v.  Luster,  1  Curtis  (U.  S.),  434  (Circ.  Ct.,  ist.  Cixc);  Ely  v. 
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Murray  6*  Treguriha  Co,,  200  Fed.  368  (ist.  Circ.).  Such  a  course  would  differ 
in  its  effect  from  the  refusal  of  equity  to  give  relief  in  its  concurrent  jurisdiction, 
since  here  the  libelant  by  pursuing  his  remedy  in  personam  at  law  would  achieve 
substantially  the  same  result  as  he  is  seeking  in  admiralty.  The  recovery  allowed 
in  a  court  of  law  would  be  measured  by  the  substantive  law  of  admiralty. 
CheUntis  v.  Luckenbach  S,  5.  Co.,  247  U.  S.  372;  Berg  v.  Phila,  6*  R,  Ry,,  266 
Fed.  591  (E.  D.  Pa.),    See  33  Harv.  L.  Rev.  300. 

Constitutional  Law  —  Making  and  Changing  Constitutions  — 
Effect  of  Acquiescence  on  Iiulegulakly  Adopted  Amendment.  —  The 
Constitution  of  Alabama  provides  that  the  legislature  shall  appoint  a  day 
for  special  elections  at  which  proposed  constitutional  amendments  are  to  be 
submitted.  (Ala.  Const.,  §  284.)  In  the  case  of  the  "Soldiers'  and  Sailors' 
Poll  Tax  Exemption  Amendment''  the  legislature  delegated  this  power  to 
the  Governor..  The  voters  accepted  the  amendment  and  it  was  recognized 
by  the  governmental  departments  of  the  state,  including  the  Supreme  Court. 
{Cornelius  v.  Pruet,  204  Ala.  189,  85  So.  430.)  Quo  warranto  proceedings  were 
brought  against  the  defendant,  a  jury  commissioner,  on  the  groimd  that  the 
amendment  had  not  been  proi>erly  adopted,  and  that,  not  having  paid  a  poll 
tax,  he  was  not  a  qualified  elector  and  hence  ineligible  to  hold  his  office  under 
the  constitution.  (Ala.  Const.,  §  178.)  The  defendant's  demurrer  was  over- 
ruled.   Hddj  that  the  judgment  be  affirmed.    Hooper  v.  State^  89  So.  593  (Ala.). 

For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  593. 

CRIMINAL  Law  —  FoHMER  Jeopabdy  —  Separate  Convictions  for  the 
Robbery  of  Two  Persons  on  One  Occasion.  —  The  defendant  on  the  same 
occasion  robbed  A  and  B,  and  was  convicted  of  the  robbery  of  A.  On  an  indict- 
ment for  the  robbery  of  B  the  defendant  pleaded  former  jeopardy.  Held, 
that  a  judgment  overruling  the  plea  be  affirmed.  Thompson  v.  State,  234 
S.  W.  400  (Tex.). 

Where  two  distinct  acts  result  in  as  many  crimes,  even  tHough  in  the  same 
transaction,  prosecution  for  one  will  be  no  bar  to  prosecution  for  the  other. 
Mann  v.  Comm,,  118  Ky.  67,  80  S.  W.  438;  Ashton  v.  State,  31  Tex.  Cr.  R. 
482,  21  S.  W.  48.  Contra,  Dean  v.  State,  9  Ga.  App.  571,  71  S.  E.  932.  More- 
over, one  may  by  the  same  act  commit  two  distinct  offenses  and  be  prosecuted 
separately  for  each.  State  v.  Inness,  53  Me.  536.  See  Wharton,  Criminal 
Pleading  &  Practice,  §§  468-471.  The  validity  of  the  plea  of  former  jeop- 
ardy depends,  not  upon  whether  the  defendant  has  once  before  been  in  jeopardy 
for  the  same  act,  but  upon  whether  he  has  been  in  jeopardy  for  the  same 
offense.  See  Gavieres  v.  United  States,  220  U.  S.  338,  342;  Morey  v.  Comm., 
108  Mass.  433,  434.  In  larceny  cases  the  authorities  are  in  conffict.  One  line 
of  authority  holds  that  a  defendant  can  only  once  be  put  in  jeopardy  for  the 
taking,  on  one  occasion,  of  the  property  of  several  persons.  State  v.  Sampson^ 
157  Iowa,  257,  138  N.  W.  473.  See  Hoiles  v.  United  States,  3  McAr.  (D.  C.) 
370.  But  see  Comm.  v.  Sullivan,  104  Mass.  552.  But  this  anomalous  rule  is 
limited  to  larceny.  Whether,  in  the  principal  case,  there  were  two  acts  or 
one  act,  the  defendant  dearly  committed  two  separate  offenses.  The  decision 
is  correct.  Keeton  v.  Comm.,  92  Ky.  522,  18  S.  W.  359;  State  v.  Bynum,  117 
N.  C.  749,  23  S.  E.  218.    See  dso  In  re  Allison,  13  Colo.  525,  22  Pac  820. 

Customs  and  Usages  —  Salvage  —  Usage  of  Rendering  Salvage  Serv- 
ices Gratuitously.  —  By  a  long  established  usage,  fishing  vessels  on  the 
coast  of  British  Coliunbia  rendered  aid  to  each  other  gratuitously.  The  plain- 
tiff performed  salvage  services  for  the  defendant  without  actual  knowledge 
of  the  custom.  Fe^,  that  the  defendant  is  not  liable  for  salvage.  The*  Preiya 
V.  The  "  R.  5.,"  59  D.  L.  R.  330. 


» 
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A  usage  is  an  established  mode  of  dealing,  which  may  determine  themeaniog 
to  be  imputed  to  acts  or  words.  Miller  v.  Wiggins,  227  Pa.  St.  564,  76  AtL 
711;  Byrd  v.  BeaU,  150  Ala.  122, 43  So.  749.  The  only  possible  function  of  the 
usage  in  the  principal  case  would  be  to  explain  the  terms  of  a  consensual  rela- 
tionship, as  die  parties  should  have  understood  them.  But  since  the  ri^^t  of 
a  salvor  to  compensation  is  not  based  on  consent,  the  usage  is  inunatcrial  in 
so  far  as  it  shows  a  lack  of  consent  to  pay  for  salvage.  See  33  Hasv.  L.  Rev. 
453 •  Nor  is  it  competent,  in  the  absence  of  consideration,  to  prove  an  implied 
contract  of  the  salvor  not  to  claim  compensation.  The  court  is  really  changing 
the  rule  of  law  allowing  recovery  for  salvage  service.  Even  where  parties 
contract  subject  to  a  usage,  it  will  not  be  given  effect  if  unreasonable  or  against 
public  policy.  Minneapolis  Sash  6*  Door  Co,  v.  Metropolitan  Bank,  76  Minn. 
136,  78  N.  W.  980;  Dickinson  v.  Gay,  7  Allen  (Mass.),  29.  See  7  Vin.  Abr.  180. 
Because  it  furthers  a  social  interest  in  the  conservation  of  wealth,  salvage 
service  enjoys  great  favor  in  the  law.  See  Benedict,  Admiraltv,  4  ed.,  §  224. 
To  adopt  a  usage  which  removes  compensation  as  an  incentive  to  such  service 
is  undesirable. 

Damages  —  Excessive  Damages  —  Compulsory  RBMirrtTUR. — In  an 

action  imder  a  death  statute,  the  jiuy  awarded  the  plaintiff  $5000  damages 
for  the  loss  of  his  eleven-year-old  cMld.  The  upper  court  finds  $2500  the  hi^ 
est  amoimt  that  could  be  reasonably  awatrded.  Held,  that  the  judgment  be 
reduced  to  $2500,  and  afiirmed.  Interurhan  Railway  Co,  v.  Trainer,  233  S.  W. 
816  (Ark.). 

The  usual  practice  where  excessive  damages  have  been  awarded  is  to  affirm 
the  judgment,  conditioned  upon  the  plaintiff  agreeing  to  a  specified  remUtiiur. 
Finch  V.  No.  Pacific  R,  R,  Co.,  47  Minn.  36,  49  N.  W.  329;  No.  Chicago  St, 
R,  R,  Co,  V.  Wrixon,  150  111.  532,  37  N.  E.  895.  But  see  Watt  v.  WaU,  [1905) 
A.  C.  115.  Cf,  LioneU,  Barber  6*  Co,  v.  Deutsche  Bank,  London  Agency,  [1919] 
A.  C.  304.  And  see  Beach  v.  Bird  6*  Wells  Lumber  Co,,  135  Wis.  550, 1 16  N.  W. 
245.  See  Austin  W.  Scott,  "Progress  of  the  Law,  19 18-19 19  —  Civfl  Proce- 
dure," 33  Harv.  L.  Rev.  236,  248.  If  the  plaintiff  is  allowed  the  greatest 
amount  which  the  jiuy  could  reasonably  have  given,  and  if  there  is  no  evidence 
that  the  size  of  the  verdict  was  due  to  prejudice,  neither  party  has  any  valid 
objection.  The  jury  has  found  that  the  defendant  b  liable  m  at  least  that  sum, 
and  the  court  has  found  that  the  plaintiff  is  entitled  to  no  more.  Granting 
the  validity  of  any  remittitur,  there  seems  to  be  no  reason  why  the  court  should 
not,  as  in  the  principal  case,  compel  it,  whether  the  plaintiff  agrees  or  not. 
To  permit  the  plaintiff  to  force  a  new  trial  on  the  chance  of  getting  more  than 
he  IS,  ex  hypothesi,  entitled  to,  can  serve  no  just  purpose.  Yet  only  a  few 
courts  have  hitherto  adopted  compulsory  remittitur.  Rice  v.  Crescent  City  R.  R, 
Co,,  51  La.  Ann.  108,  24  So.  791;  Wichita  6*  Colorado  Ry,  Co,  v.  Gibbs,  47  Kan. 
274,  27  Pac.  991.  And  the  United  States  Supreme  Court  has  held  in  a  tort 
action  that  it  violates  the  constitutional  guaranty  of  trial  by  jury  in  Federal 
courts.    Kennon  v.  Gilmer,  131  U.  S.  22. 

Damages  —  Measure  oe  Damages  —  Impaired  Purchasing  Power  of 
Money.  —  In  an  action  for  damages  for  personal  injuries,  the  jury  were  in- 
structed that  they  might  consider  the  impaired  piirchasing  power  of  the  dollar 
in  assessing  damages.  The  defendant  excepted.  Held,  that  the  exception  be 
overruled.    Halloran  v.  New  England  Telephone  6*  Telegraph  Co,,  115  AtL  143 

(vt.). 

Damages  for  personal  injiuies  commonly  include  at  least  three  elements, 
viz.,  compensation  for  medical  expenses,  for  physical  pain  and  mental  suffer- 
ing, and  for  loss  of  earnings.  The  first  occasions  no  difficulty  in  computa- 
tion.   The  second  is  an  e]q>res8ion  of  the  value  which  the  jurois  attach  to  an 
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intangible  injury.  This  expression  must  necessarily  be  in  terms  of  money,  but 
since  money  has  only  a  relative  value,  it  is  proper  to  take  the  general  price 
level  into  account  in  making  the  award.  See  Hurst  y.  C^B.irQ.  R,  Co.,  380 
Mo.  566,  219  S.  W.  566;  Noyes  v.  Des  Moines  Club,  186  Iowa,  378, 170  N.  W. 
461.  To  be  accurate,  it  seems  that  it  b  the  purchasing  power  at  the  time  the 
pain  occurred  which  should  be  considered,  for  damages  should  be  computed  as 
of  the  time  of  the  loss.  C/.  34  Ha&v.  L.  Rev.  422.  But  see  Rigley  v.  Prior 
233  S.  W.  828  (Mo.).  SimHarly,  where  the  element  under  consideration  is 
loss  of  earnings,  damages  should  be  computed  as  of  the  time  of  the  incapacity; 
but  here  it  is  not  the  purchasing  power  of  the  dollar,  but  the  current  standard 
of  wages,  which  should  govern.  CanfiM  v.  C.  R,  I.  6*  P.  Ry,  Co.,  142  Iowa, 
658,  121  N.  W.  186.  Cf.  McNichd  v.  P.  Bums  6-  Co.,  Ltd.,  [1919]  3  W.  W. 
Rep.  621;  Tankersley  v.  Lincoln  T,  Co.,  104  Neb.  24,  175  N.  W.  602;  Roeder  v. 
Erie  R.  Co.,  164  N.  Y.  Supp.  167  (Sup.  Ct.).  But  see  Hurst  v.  C.  B.  &  Q.  R. 
Co.,  supra;  L.  &  N.  R.  Co.  v.  Williams,  183  Ala.  138,  62  So.  679.  The  in- 
struction in  the  principal  case  is  open  to  criticism  for  failing  to  point  out  this 
distinction;  but  since  the  verdict  was  for  a  lump  sum,  and  since  in  the  matter 
of  damages  jurors  are  chancellois,  it  is  hard  to  say  that  the  error  was  preju- 
diciaL 

Easements  —  Remedy  of  Grantee  of  Easement  Against  Owner  of 
Servient  Tenement  who  Fails  to  Pay  Taxes. — The  defendant's  land 
was  subject  to  an  easement  of  passage  in  favor  of  the  plaintiff's  adjoining 
land.  The  servient  tenement  having  been  sold  for  delinquent  taxes,  the  plain- 
tiff seeks  an  order  that  the  defendant  pay  the  taxes  and  redeem  the  land. 
The  defendant  had  not  covenanted  to  pay  taxes.  Held,  that  the  order  be 
denied.  Campbell,  Wilson  6*  Home,  Ltd,  v.  Great  West  Saddlery  Co.,  Ltd., 
59  D.  L.  R.  322  (Alta.). 

If  the  plaintiff's  easement  is  not  cut  off  by  the  tax  sale  it  is  evident  that 
he  needs  no  equitable  relief.  Such  would  be  the  case  if  the  servient  tenement 
was  assessed  at  its  value  subject  to  the  easement.  Jackson  v.  Smith,  153  App. 
Div.  724,  138  N.  Y.  Supp.  654,  aff'd,  213  N.  Y.  630;  Tax  Lien  Co.  v.  Schultu, 
213  N.  Y.  9, 106  N.  E.  751.  See  also  HcUl  v.  McCaughey,  51  Pa.  St.  43;  Tabb  v. 
Comm.,  98  Va.  47, 34  S.  E.  946.  However,  if  the  land  was  assessed  at  its  fee  simple 
value,  without  reference  to  the  particular  interests  therein,  the  land  itself 
must  respond  for  the  taxes.  If  all  the  proceedings  are  regular,  the  tax  deed 
passes  a  title  free  from  all  incumbrances  whatsoever.  Hanson  v.  Carr,  66 
Wash.  81, 118  Pac.  927.  See  Hill  v.  Williams,  104  Md.  595,  65  Atl.  413.  Even 
under  such  circimistances,  there  would  seem  to  be  no  basis  for  equitable  re- 
Uef.  Non-performance  of  an  affirmative  statutory  duty  affords  no  cause  of 
action  to  an  individual  incidentally  harmed.  See  Coudey  v.  Newmarket  Local 
Board,  [1892)  A.  C.  345;  City  of  Rochester  v.  Campbell,  123  N.  Y.  405,  25  N.  E. 
■937.  See  also  Durnherr  v.  Rau,  135  N.  Y.  219,  32  N.  E.  49.^  It  should  be 
noted  that  the  plaintiff  is  not  without  means  of  protecting  his  interest.  He 
may  himself  pay  the  taxes.  See  Bennett  v.  Hunter,  9  Wall.  (U.  S.)  326;  Black, 
Tax  Titles,  2  ed.,  §  161.  He  may  then  bring  an  action  against  the  delinquent 
for  money  paid  to  his  use.  Graham  v.  Dunigan,  2  Bosw.  (N.  Y.)  516  (Sup.  Ct.). 
See  Keener,  Quasi-Contracts,  i  ed.,  388-391.  Furthermore,  if  there 
is  an  express  covenant  by  the  grantor  of  the  easement  to  pay  the  taxes  for  its 
protection,  it  should  be  enfor^  in  equity,  since  a  resort  to  the  legal  remedy 
above  would  involve  hard^p  to  the  covenantee.  Cf.  Reilley  v.  Roberts,  34 
N.  J.  Eq.  299. 

Equity  —  Jurisdiction  Over  Nonresidents  —  Power  of  EgtrrY  to 
Order  a  Nonresident  Defendant  to  do  a  Positive  Act  in  Another  State. 
—  The  plaintiff,  a  resident  of  New  York,  and  the  defendant,  a  resident  of 
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California,  were  joint  owners  of  a  thoroughbred  stallion.  The  defendant  had 
the  possession  and  use  of  the  stallion  in  California  during  the  seasons  of  1919 
and  1920  under  an  agreement  whereby  the  plaintiff  was  to  have  him  for  use 
in  Kentucky  during  the  seasons  of  192 1  and  1922.  To  have  become  acdimated 
and  fit  for  the  season  of  192 1  the  staUion  should  have  been  shipped  to  Kentucky 
by  September,  1920,  but  the  defendant  refused  to  ship  him.  At  the  opening 
of  the  192 1  season  the  plaintiff  sued  in  New  York,  praying  a  mandatory  injunc- 
tion ordering  the  defendant  to  ship  the  stallion  to  Kentucky,  and  the  appoint- 
ment of  a  receiver  with  power  to  proceed  to  California  to  get  the  stallion. 
The  defendant  was  personally  served  with  process  in  New  York  and  appeared 
by  attorney.  Held^  that  the  prayer  be  granted.  Madden  v.  Rosseter,  114 
Misc.  416,  187  N.  Y.  Supp.  462,  aff'd,  187  N.  Y.  Supp.  943  (App.  Div.). 
For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  610. 

ExTRADmoN  —  Right  to  Try  Man  Mistakenly  Seized  by  Army  on 
Bandit  Hunt.  —  A  troop  of  cavalry  imder  orders  from  the  War  Department 
crossed  the  Mexican  border  on  a  ''hot  trail"  after  bandits.  They  seized  the 
defendant,  mistaking  him  for  a  bandit,  and  brought  him  back  to  the  United 
States.  It  appeared  that  the  procedure  was  not  within  any  rights  conferred 
by  the  existing  treaty  with  Mexico  providing  for  the  extradition  of  fugitives 
from  justice.  The  mistake  discovered,  the  defendant  was  released  by  the  army 
but  was  immediately  seized,  by  virtue  of  a  prior  arrangement,  by  Texas  rangers, 
and  was  indicted  for  a  murder  previously  conmiitted  in  Texas.  His  plea  to 
the  jurisdiction  was  overruled.  He  was  convicted,  and  appealed.  Hdd,  that 
the  conviction  be  reversed.   Dominguez  v.  States  234  S.  W.  79  (Tex.  Cr.  App.). 

Apart  from  treaty,  the  obligation  of  one  nation  to  another  to  surrender  a 
fugitive  from  justice  is  an  imperfect  one,  resting  on  comity.  See  Wheaton, 
International  Law,  Dana's  ed.,  §  115.  If  surrendered,  the  fugitive  may 
be  tried  only  for  the  specific  offense  he  was  surrendered  to  answer  for,  the 
limitation  being  implied  as  a  condition  imposed  by  the  surrendering  sovereign. 
See  United  States  v.  Rauscher,  119  U.  S.  407,  416.  International  good  faith 
requires  the  recognition  of  the  liinitation.  Ex  Parte  Brown,  148  Fed.  68  (2d 
Circ);  Ex.  Parte  Coy,  32  Fed.  911  (sth  Circ.).^  But  where  the  seizure  is  not 
made  xmder  any  privilege  granted  by  the  foreign  sovereign  there  is  no  such 
limitation;  and  the  fugitive  may  be  tried  for  any  and  all  offenses.  Ker  v. 
lUinois,  119  U.  S.  436.  In  the  absence  of  proof  to  the  contrary,  the  interest 
in  maintaining  international  good  will  should  lead  the  court  to  assume,  as 
was  done  in  the  principal  case,  that  a  seizure  ordered  by  the  government  was 
authorized  by  the  foreign  sovereign,  and  to  respect  the  lunitation  which  would 
be  imposed  if  it  were.  It  follows  that  an  actual  bandit,  seized  by  the  expedition, 
could  not  have  been  tried  for  another  offense.  In  this  case  there  is  a  further 
difficulty,  that  the  defendant,  not  being  a  bandit,  was  not  within  the  express 
terms  of  the  assumed  authority.  But  since  his  capture  was  in  the  course  of  a 
bona  fide  attempt  to  execute  the  authority,  it  seems  that  neither  Mexico's 
right  nor  his  should  be  abridged  by  the  mistake. 

Federal  Courts  —  Relation  to  State  Courts  —  Whether  Review 
Should  be  Had  by  Writ  op  Error  or  by  Certiorari  —  Validity  or 
State  Statute  "Drawn  in  Question."  —  A  Kentucky  statute  required 
foreign  corporations  to  comply  with  certain  formalities  before  doing  business 
within  the  state.  (1915  Ky.  Stats.,  §  571.)  This  statute  had  always  been 
construed  by  the  Kentucky  courts  as  applying  only  to  intrastate  commerce. 
Without  complying  with  the  statute,  the  plaintiff,  a  foreign  corporation,  ordered 
wheat  from  the  ddendant  to  be  delivered  in  Kentucky  on  board  freight  cars. 
The  Kentucky  Court  of  Appeals  admitted  that  if  this  constituted  interstate 
conmierce  the  statute  could  not  constitutionally  be  applied;  but  held  that  it 
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constituted  intrastate  commerce,  and  denied  the  plaintiff  recovery  on  the  con- 
tract because  the  statute  had  not  been  complied  with.  The  plaintiff ,  contend* 
ing  that  it  was  engaged  in  interstate  conmierce,  took  the  case  to  the  United 
States  Supreme  Court  on  writ  of  error.  ''  A  final  judgment  ...  in  the  highest 
courtof  aState  .  •  •  where  is  drawn  in  question  the  validity  of  a  statute  of  .  .  . 
any  State,  on  the  ground  of  •  .  •  being  repugnant  to  the  Constitution  •  •  •  o| 
the^  United  States,  and  the  decision  is  in  favor  of  .  •  .  validity,  may  be  reSz* 
amined  •  •  •  in theSupremeCourtuponawritof error" (whichmustbegrantec 
as  of  right) ;  whereas  '4t  shall  be  competent  for  the  Supreme  Court,  by  certi^ 
orari  "  (the  granting  of  which  is  within  the  discretion  of  the  Supreme  Court) "... 
to  require  that  there  be  certified  to  it  for  review  •  •  .  any  cause  •  •  .  where 
any  title,  right,  privilege,  or  immunity  is  claimed  imder  the  Constitution.'* 
(39  Stat,  at  L.  726,  amending  JxmiciAL  Code,  §  237;  Basnes'  Fed.  Code, 
§  1002.)  Eddy  that  the  case  is  properly  before  the  court  on  writ  of  erron 
Dahnk^Walker  Milling  Co.  v.  BonduratU,  U.  S.  Sup.  Ct,  Oct  Term,  1931, 
No.  30. 

A  decision  involving  an  official's  authority  may  determine  its  validity  or 
may  detenoune  simply  its  nature  or  extent.  See  United  Stales  v.  Lynch,  137 
U.  S.  280,  285;  South  Carolina  v.  Seymour,  153  U.  S.  353,  360;  Champion  Luih 
ber  Co.  v.  Fisher,  227  U.  S.  445,  451-452.  Cf,  Ireland  v.  Woods,  246  U.  S.  323, 
328^330.  Congress,  in  amending  §  237  of  the  Judicial  Code,  providing  for  re- 
view by  the  Supreme  Cotirt  on  constitutional  grounds,  evidently  had  m  mind 
some  such  classification  of  state  decisions  upholding  the  application  of  state 
statutes.  See  33  Hakv.  L.  Rev.  102.  But  cases  involving  the  constitutionality 
of  a  state  statute  cannot  be  so  classified.  In  passing  on  the  constitutionality 
of  a  state  statute  the  Supreme  Court  is  boxmd  to  accept  the  construction  put 
upon  it  by  the  state  court.  The  validity  of  a  statute  is  therefore  ''drawn  in 
question"  whenever  the  state  court  has  in  effect,  consciously  or  unconsciously, 
upheld  the  statute  as  applied  to  the  facts  in  the  case.  See  Bridge  Proprietors 
v.  HobokenCo,,  i  WalL  (U.  S.)  116, 144-145;  McCulloughv.  Virginia,  lya  U.  S. 
102, 1 16-117;  Kenney  v.  Supreme  Lodge,  252  U.  S.  4ri ,  416.  For  a  court  to  de- 
clare a  statute  unconstitutional  means  simply  that  if  the  statute  be  applied 
to  this  particular  state  of  facts,  it  will  operate  in  such  a  way  as  to  contravene 
the  terms  of  the  Constitution;  therefore  in  this  case  the  court  must  disregard 
the  statute.  It  results  inevitably  that  whenever  a  state  statute  is  applied  to 
a  new  set  of  facts,  it  may  be  unconstitutional  as  applied  to  those  facts,  no  matter 
how  many  times  theretofore  it  has  been  declared  valid.  See  General  Oil  Co.  v. 
Crain,  209  U.  S.  211,  227-228;  International  Text  Booh  Co.  v.  Pigg,  217  U.  S. 
91 ;  New  Orleans  6r  Northeastern  R.  R.  Co.  v.  Scarlet,  249  U.  S.  528.  The  con- 
clusion of  the  majority  seems  imescapable.  See  p.  2,  opinion  of  the  court 
per  Holmes,  J.,  Eureka  Pipe  Line  Co.  v.  HaUanan,  U.  S.  Sup.  Ct,  Oct  Term, 
192 1,  No.  255.  But  see  Philadelphia  6r  Reading  Coal  and  Iron  Co.  v.  Gilbert, 
245  U.  S.  162;  Dana  v.  Dana,  250  U.  S.  220.  And  cf.  Clayton  v.  Utah  Territory, 
r32  U.  S.  632,  638;  McLean  v.  Denver  6*  Rio  Grande  R.  JL  Co.^  203  U.  S.  38, 
47-48. 

Inteenational  Law  —  Retroactive  Effect  op  RECOGNmoN  op  Foe- 
EiGN  GovEHinfENTS.  —  Ini9i7  the  Soviet  Government  supplanted  the  Provi- 
sional Government  in  Russia.  In  r9i8,  the  Soviet  authorities  condemned  cer- 
tain personal  property  belonging  to  the  plaintiffs,  who  were  Russian  citizens. 
A  Soviet  emissary  sold  the  property  to  the  defendants  in  Eng^d.  In  192 1 
the  English  Foreign  Office  recc^^nized  the  Soviet  Government  as  the  de  facto 
government  of  Russia.  Held,  that  this  recognition  related  bac^  to  vahdate 
the  seizure.  Aksionaimoye  etc.  A.M.  Luther  v.  Sagor  6*  Co.,  [192 1]  3  K.  B.  532 
(C.  A.). 

For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  606. 
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Interstate  Commesce  —  What  CoNSTirrnES  Intesstatb  Coioiebcb— 
Taxation  —  Tax  onTkansportahon  of  Oil  in  Pipe  Lines  wuhin  State.  — 
A  West  Virginia  statute  provides  for  a  tax  on  all  oil  transported  in  pipe  lines. 
(1919  W.  Va.  Acts,  Extk.  Session,  c.  5.)  The  plaintiff's  pipe  line  system 
consbts  of  the  West  Virginia  portion  of  a  trunk  line  running  from  Ohio  throu^^ 
West  Virginia  into  Pennsylvania,  through  which  there  flows  a  constant  stream 
of  oil,  and  a  network  of  feeders  from  West  Virginia  wells.  For  ofl  '^gathered" 
the  producer  receives  a  "  credit  balance ''  slip.  The  company  must  at  all  times 
have  in  its  pipes  sufficient  ofl  to  meet  its  '' credit  bakmces."  (19 13  W.  Va. 
Code,  §  3564.)  The  ofl  is  piped  to  trunk  line  jimction  points.  The  producer 
pays,  under  a  state  tariff,  a  charge  for  ''gathering"  and  transportiiig  to  the 
jimctions,  and  a  dafly  storage  charge.  Ohn  sale  of  the  oil,  the  producer  gives 
the  company  a  ''delivery  order''  if  the  sale  is  intrastate,  a  "tender  of  ship- 
ment" if  interstate.  The  ofl  delivered  is  not  that  which  the  producer  turned 
over  to  the  company,  but  any  ofl  of  the  same  grade.  The  company  holds 
the  producers'  ofl  at  the  junction  points  only  untfl  the  trunk  line  is  runniDg 
ofl  <d  the  same  grade,  when  it  is  allowed  to  flow  into  the  stream  whether  or 
not  ^pment  orders  have  been  received.  "  Delivery  "  and  "  shipment "  orders 
are  filled  by  diverting  part  of  the  stream.  Of  six  million  barrels  gathered 
in  West  Virginia,  one  and  one  quarter  mfllions  were  delivered  in  West  Virginia, 
the  remainder  in  Pennsylvania.  The  state  seeks  to  tax  the  transportation 
to  the  junction  points  of  all  ofl  produced  in  West  Virginia.  Hdd^  that  the 
tax  is  unconstitutional  as  levied  on  the  transportation  of  ofl  which  ultimately 
left  the  state.  The  Eureka  Pipe  Line  Co.  v.  HaUanan^  State  Tax  Cammissiona^ 
U.  S.  Sup.  Ct.,  Oct.  Term,  192 1,  No.  255. 

Whether  commerce  is  interstate  or  intrastate  is  a  practical  question  to  be 
determined  by  the  facts  of  the  particular  case.  See  Chicago,  M.  6*  5/.  P.  Ry, 
V.  Iowa,  233  U.  S.  334,  343;  La.  R.  R.  Comm.  v.  Tex,  &  Pac.  Ry.,  229  U.  S. 
336, 341.  In  the  principal  case  the  inquiry  must  be  whether  the  transportation 
to  the  junction  points  and  the  transportation  beyond^  were  sq>arable.  No 
ofl  when  shipped  had  a  predestination  to  give  the  shipment  character.  It 
might  be  delayed  at  the  junction;  or  it  might  flow  continuously  to  some  point 
on  the  tnmk  line,  either  within  or  without  the  state.  In  this  state  of  facts 
the  decision  of  the  majority,  that  the  character  of  the  commerce  is  to  be  deter- 
mine by  the  course  whidi  the  ofl  in  fact  foUowed,  is  reasonable.  But  it  is 
not  imreasonable  to  hold  with  the  minority  that  the  transportation  to  the  junc- 
tions was,  as  a  practical  matter,  separable  and  intrastate.  Neither  dedsion 
is  logically  necessary;  neither  decision  is  necessary  as  a  matter  of  practical 
jud^ent.  The  balance  being  so  nearly  even,  a  dedre  to  adjust  the  power  dt 
the  state  to  tax  with  the  Federal  power  over  interstate  conmierce  so  as  not 
unduly  to  restrict  either,  might  weU  have  influenced  the  court,  and  led  to  a 
contrary  result. 

Landlosd  and  Tenant — Assignment  and  StTBLExiiNG — LiABnrrr 
TOR  Failure  of  Lessor's  Title  Discovered  After  Agreement  to  As- 
sign.—  The  defendant  ooxporation  employed  the  plaintiff  to  seU  certain 
of  its  leases.  The  plaintiff  found  a  purchaser,  to  whom  the  defendant  contracted 
to  convey.  The  contract  was  cancelled  because  of  a  faflure  of  title  in  the 
defendant's  lessors.  It  was  urged  as  one  ground  of  defense  that  no  covenants 
for  title  were  implied  in  the  contract  to  convey.  Held,  that  judgment  be 
entered  for  the  defendant   Miles  v.  United  Oil  Co,,  234  S.  W.  209  (Ky.). 

If  the  contract  with  the  prospective  purchaser  boimd  the  defendant  to  make 
out  a  good  title  to  him  the  plaintiff  may  recover  his  commission,  as  he  has 
done  the  acts  required,  and  the  faflure  of  the  transaction  is  solely  through  the 
breach  of  contract  of  the  defendant.  Tanenbaum  v.  Boehm,  126  App.  Dhr. 
731,  III  N.  Y.  Supp.  185;    Whedock  v.  Bomstein,  214  Mass.  595,  loi  N.  & 
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X086.  After  an  executed  conveyance  of  a  fee  without  covenants,  no  action 
ordinarily  lies  against  the  vendor  if  it  transpires  that  he  had  no  title.  Earle  v. 
De  WiU,  6  All.  (Mass.)  520;  ThorkUdsen  v.  Carpenter,  120  Mich  419,  79  N.  W. 
636.  But  if  the  agreement  is  still  executory  the  purchaser  cannot  be  forced 
to  take  the  vendor's  defective  title.  V ought  v.  WiUiams^  120  N.  Y.  253,  24 
N.  £.  195;  Smith  v.  Hunter,  241  IlL  514,  89  N.  £.  686.  And  he  may  bring 
an  action  against  the  vendor  for  damages  for  breach  of  contract.  Vaughn  v. 
Butterfield,  85  Ark.  289,  107  S.  W.  993;  Fleckten  v.  Spicer,  63  Minn.  454,  6< 
N.  W.  926.  In  the  case  of  a  contract  to  sell  a  lease  the  assignee  will  be  injured 
if  either  the  assignor's  or  the  lessor's  title  is  defective.  Accordingly  it  has 
been  held  that  the  prospective  assignee  need  not  accept  an  assignment  if  the 
lessor's  title  is  bad.  Purvis  v.  Rayer,  9  Price,  4SS;Souter  v.  Drake,  5  B.  &  Ad.  992. 
And  it  follows  as  before  that  a  right  to  damages  against  the  assignor  should  be 
allowed.  The  court  in  the  principal  case  admits  that  the  transaction  here  is 
only  an  executory  agreement.  But  it  then  decides  the  case  as  if  the  sale  were 
executed,  with  the  result  that  the  ground  of  its  decision,  that  no  covenants 
will  be  implied  in  an  assignment,  has  no  application  to  the  facts. 

Landlosd  and  Tenant  —  Conbitions  and  Covenants  in  Leases  — 
Effect  of  Restriction  Against  Assignment  on  Cohpulsory  Liquida- 
tor. — The  liquidator  in  the  compulsory  winding  up  of  a  corporation  sought  a 
declaration  that  he  might  assign  a  lease  which  contained  a  covenant  against 
assignment  without  the  lessor's  consent.  From  an  order  granting  this  relief, 
the  lessor  appealed.  Held,  that  the  appeal  be  allowed.  In  re  Farrow's  Bank, 
Ltd.,  [192 1]  2  Ch.  164  (C.  A.). 

Although  such  restrictions  as  the  covenant  in  the  principal  case  imposes 
are  valid,  a  change  of  tenant  is  not  regarded  as  a  breach  in  several  instances. 
If  the  change  is  by  operation  of  law  it  is  valid;  as  when  the  personal  represent- 
ative of  a  deceased  succeeds  to  the  term.  Charles  v.  Byrd,  29  S.  C.  544, 
8  S.  £.  I.  See  i  Williams,  Executors,  ii  ed.,  702.  An  execution  sale,  also, 
is  held  not  to  violate  the  covenant,  as  the  transfer  is  by  the  sheriff,  not  by 
the  lessee.  Doe  v.  Carter,  8  T.  R.  57;  Famum  v.  Hefner,  79  Cal.  575,  21  Pac. 
955.  And  it  is  held  that  a  trustee  in  baiJuruptcy  may  assign.  Gazlay  v. 
Williams,  210  U.  S.  41.  C/.  Doe  v.  Clarke,  8  East,  185;  In  re  Georga^as  Bros,, 
245  Fed.  12^  (N.  D.  Ohio).  The  reasons  given  are  that,  not  being  an  assignee, 
the  trustee  is  not  bound  by  the  covenant;  or  that  such  a  transfer  is  necessary 
to  protect  the  rights  of  the  creditors.  See  Doe  v.  Bevan,  3  M.  &  S.  353,  360; 
Gazlay  v.^  Williams,  supra,  at  47.  These  reasons  seem  inconclusive;  and 
as  the  assignment  by  the  trustee  really  violates  the  intent  of  the  parties,  the 
bankruptcy  cases  seem  wrong.  Their  doctrine  should  certainly  not  be  ex- 
tended. Under  the  statute  in  the  principal  case  the  liquidator  does  not  get 
title  and  the  court  distinguishes  the  bankruptcy  cases  on  this  ground.  The 
distinction,  though  fine,  is  a  justifiable  means  of  avoiding  an  extension  of  the 
doctrine.  Where  the  liquidator  does  get  title,  the  bankruptcy  cases  are  fol- 
lowed.   Liquidation  oJCitistens  Savings  6*  Trust  Co.,  171  Wis.  601, 177  N.W.  905. 

Landlord  and  Tenant  —  Conditions  and  Covenants  in  Leases  — 
"Renewal"  Construed  to  Mean  Extension.  —  The  plaintiff  leased  to  the 
defendant  for  five  years,  with  an  option  to  "renew"  for  two  further  periods 
of  five  years  each  at  specified  rents.  Notice  of  the  election  to  exercise  the 
option  was  not  expressly  required.  The  defendant  remained  on  the  premises 
for  nearly  nine  years  without  ever  having  given  such  notice,  always  pa3dng 
the  stipulated  rent.  The  plaintiff  then  gave  notice  to  vacate,  and  on  the  defend- 
ant's refusal  to  do  so  instituted  forcible  detainer  proceedings.  These  proceed- 
ings were  dismissed.  Held,  that  the  judgment  be  affirmed.  EJein  v.  Auto 
Delivery  Co.,  234  S.  W.  213  (Ky.). 
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The  only  substantial  difference  between  renewals  and  extensions  Is  in  the 
method  of  their  initiation.  The  former  require  the  execution  of  a  new  lease. 
Thiehaud  v.  Firsi  Naiional  Bank^  42  Ind.  212.  See  2  Undekhill,  Landlokd 
AND  Tenant,  §  803.  Merely  holding  over  will  effect  an  extension.  CaUaktm 
Co.  V.  Michad,  45  Ind.  App.  215,  90  N.  £.  642.  See  Andrews  v.  Marshall  Co,^ 
118  Iowa,  595,  597,  92  N.  W.  706,  707.  In  the  absence  of  eitpress  stipulation 
for  a  new  lease,  the  court  must  construe  the  old  lease  to  determine  which  of  these 
situations  the  parties  had  in  mind.  Orton  v.  Noonan^  27  Wis.  272.  "Renew" 
and  "extend"  are  used  interchangeably  by  many  business  men;  it  is  not, 
therefore,  obligatoiy  to  give  them  their  technical  meaning.  Insurance  Bldg. 
Co,  V.  Naiional  Bank,  71  Mo.  58.  C/.  Harding  v.  Sedey,  148  Pa.  St.  20,  23 
Atl.  1 1 18.  Courts  are  imdoubtedly  influenced  by  the  fact  that  the  execution 
of  a  new  lease  is  expensive,  and  the  only  purpose  that  it  can  serve  is  to  give 
notice  that  the  option  is  to  be  exercised.  Since  this  purpose  can  be  accom- 
plished by  providing  in  the  lease  for  ^uch  notice,  there  is  a  tendency  to  hold 
that  an  extension  was  intended,  unless  a  contrary  intent  clearly  iq>pearsw 
Hie  mere  use  of  the  word  ''renew"  is  not  enough.    See  UNDESHnx,  supra. 

Literary  Property — Rights  op  Assignee — Infringement  of  Common- 
Law  Right  to  the  First  Pubucation. — The  composer  of  a  song  sold  all 
his  rights  therein  to  the  plaintiff.  He  thereafter  copyrighted  the  song,  sold 
copies  in  conjxmction  with  another  defendant,  and  licensed  other  defendants 
to  reproduce  the  song  upon  phonograph  records.  The  plaintiff  sues  to  enjoin 
all  the  defendants,  and  for  an  accoimting.  The  defendants  demur  on  the 
ground  that  the  complaint  does  not  state  a  cause  of  action.  Heldy  that  the 
demurrers  be  overruled.    Kortlander  v.  Bradford,  190  N.  Y.  Supp.  311  (Sup. 

Ct.). 
For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  599. 

Partnership — Duties  op  Partners  Inter  Se — Secret  Agreement  for 
Future  Partnership  with  Lessor  of  Firm  Premises.  —  A  bill  in  equity 
alleged  that  the  plaintiffs  and  the  defendant  as  partners  had  operated  a  profit- 
able billiard  parlor  on  leased  premises;  that  shortly  before  the  expiration  of 
the  lease,  there  being  no  option  to  renew,  the  defendant  secretly  persuaded 
the  lessor  not  to  renew  to  the  firm,  but  to  agree  to  run  the  business  in  partner- 
ship with  the  defendant;  and  that  the  plaintiffs  were  induced  by  the  defend- 
ant to  dissolve  the  partnership  and  sell  the  business  and  effects  to  the  lessor 
at  less  than  their  worth,  with  no  allowance  for  good  will.  The  plaintiffs  prayed 
an  accoimting  and  a  declaration  that  they  were  entitled  to  their  share  of  the 
defendant's  subsequent  profits.  A  demurrer  was  sustained  below.  Hdd, 
that  the  decision  be  afi&rmed.   Stewart  v.  Ulrich,  201  Pac.  16  (Wash.). 

In  dealing  with  each  other,  partners  must  act  in  the  utmost  good  faith. 
See  Blisset  v.  Daniel,  10  Ha.  493,  522,  536;  Holmes  v.  Darling,  213  Mass.  303, 
305,  100  N.  E.  611,  612;  HoUowdl  V.  SaUerfidd,  185  Ky.  397,  400,  401,  215 
S.  W.  63, 65;  Lindley,  Partnership,  8  ed.,  364;  Burdick,  Partnership,  3  ed., 
320.  If  during  the  continuance  of  the  firm  the  defendant  had  secretly  secured 
for  himself  a  renewal  of  the  firm  lease,  he  would  hold  it  in  constructive  trust 
for  the  firm,  even  though  it  was  to  beg^  after  the  firm's  dissolution.  Feather' 
stanhaugh  v.  Fenwick,  17  Ves.  298;  MiUhdt  v.  Reed,  61  N.  Y.  123.  C/.  Struihers 
v.  Pearce,  51 N.  Y.  357;  Knapp  v.  Reed,  88  Neb.  754, 130  N.  W.  430,  It  makes 
no  difference  that  the  lessor  would  not  have  renewed  to  the  firm  or  to  the  other 
partners.  See  Fealherstonhaugh  v.  Fenwick,  supra,  at  301,  312;  Mitchdl  ▼« 
Reed,  supra,  at  139.  Instead  of  a  renewal,  the  defendant  secured  an  interest 
in  the  premises  equivalent  in  substance  to  a  renewal,  by  virtue  of  the  lessor's 
agreement  to  form  a  partnership.  Even  if,  as  the  court  says,  this  case  (toes 
not  fall  exactly  within  the  category  of  the  renewal  cases,  it  is  still  true  that  the 
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defendant  secured  for  himself  the  benefit  of  a  contract  which  should  have 
inured  to  the  firm;  and  he  should  accoimt  therefor.  Miller  v.  O^Boyh,  89 
Fed.  140  (Circ.  Ct,  W.  D.  Pa.);  WUUamson  v.  MonroCy  loi  Fed.  322  (Circ. 
Ct,  W.  D.  AikJ);  Holmes  v.  Darlings  213  Mass.  303,  100  N.  E.  611.  Cf,  as  to 
Joint  adventures,  May  v.  HeUrick  Bros,  Co,,  181  App.  Div.  3,  167  N.  Y.  Supp. 
966;  Stem  V.  Warren,  185  App.  Div.  823,  174  N.  Y.  Supp.  30.  See  Mitchell 
v.  Reedy  supra,  at  126, 137 ;  Lindley,  op.  cU.,  366.  The  account  should  include 
the  good  will  of  the  business.  Cf,  Donleavey  v.  Johnston,  24  Cal.  App.  319, 
14X  Pac.  229.  It  should  include  the  difference  between  the  price  actually 
paid  for  the  partnership  chattels,  and  their  fair  value;  for  a  partner  may  not 
purchase  firm  personalty  without  making  a  full  disclosure.  Jones  v.  Dexter, 
130  Mass.  380.  Moreover,  since  a  full  disclosure  was  not  made,  the  adjust- 
ment of  accounts  between  the  partners  cannot  be  considered  final.  Krebs 
V.  Blankenship,  73  W.  Va.  539,  80  S.  E.  948.  Cf.  Stem  v.  Warren,  supra; 
Jones  V.  Waring,  200  Pac.  908  (Oreg.).  So  the  recovery  should  include  a 
share  of  the  defendant's  profits.  Filbrun  v.  Ivers,  92  Mo.  388,  4  S.  W.  674. 
But  see  33  Harv.  L.  Rev.  1070, 1075. 

PuBUC  Service  Companies  —  Rights  and  Duties  —  Discrimination 
BY  Terminal  Company  between  Transfer  Companies.  —  A  railroad  com- 
mission, seeking  mandamus  to  compel  the  performance  of  its  order,  alleged: 
that  the  defendant  terminal  company  checked  baggage  on  daim  checks  issued 
by  one  transfer  company,  but  required  identification  of  baggage  by  passengers 
employing  other  companies;  that  the  commission  had  foimd  this  practice 
an  imreasonable  discrimination  against  the  latter  passengers;  that  it  had 
ordered  the  defendant  to  issue  triplicate  checks  to  all  licensed  transfer  agents 
in  the  city,  and  to  check  baggage  on  receipt  of  stubs.  It  did  not  allege  that 
the  defendant  had  corporate  power  to  instal  the  required  checking  system.  Held, 
that  the  writ  be  quashed.  State  v.  Jacksonville  Terminal  Co. ,  89  So.  641  (Fla.) .   * 

It  would  seem  that  power  to  instal  the  checking  system  might  fairly  be 
implied  from  the  defendant's  charter  as  a  terminal  company.  Jackson  Lumber 
Co.  V.  TrammeUy  199  Ala.  536,  74  So.  469;  Jacksonville,  etc.  Ry.  Co.  v.  Hooper, 
160  U.  S.  514.  See  I  MoRAWETZ,  Private  Corporations,  2  ed.,  §§  320,  362, 
364,  365,  367a.  The  defendant  would  probably,  by  reason  of  its  economic 
situation,  be  subject  even  at  common  law  to  the  duties  of  a  business  ''affected 
with  a  public  interest."  Cf.  Watts  v.  Boston  6*  Lowell  R.  R.  Corp.^  106  Mass. 
466;  Inter  Ocean  Publishing  Co.  v.  Associated  Press,  184  111.  438,  56  N.  £.  822. 
Certainly  the  legislature  may,  as  it  has  done,  subject  it  to  such  duties,  including 
the  duty  not  to  discriminate  unfairly  among  those  whom  it  serves.  See  1920 
Fla.  Rev.  Gen.  Stat.,  §§  4616,  4617,  4618;  State  v.  Jacksonville  Terminal 
Co.,  41  Fla.  377,  27  So.  225.  It  may  be  argued  that  a  bona  fide  refusal  to  ex- 
change its  receipts  for  the  receipts  of  any  transfer  company  except  those  it 
has  reason  to  trust  should  not  be  regarded  as  unfair  discrimination;  that  it 
is  an  incidental  discrimination,  designed  to  improve  service,  and  is  no  more 
objectionable  than  the  practice  of  excluding  certain  hack  companies,  for  in- 
stance, from  the  defendant's  premises.  Cf.  Clisbie  v.  Chicago,  R.  I.  6*  G.  Ry.  Co., 
230  S.  W.  235  (Tex.  Civ.  App.) ;  Thompson's  Express  6*  Storage  Co.  v.  Mount, 
III  AtL  173  (N.  J.);  Missouri  Pacific  R.  R.  Co.  v.  Kohler,  107  Kan.  673,  193 
Pac.  323.  Cf.  12  Harv.  L.  Rev.  280.  Probably,  however,  the  purpose  of  the 
discnmination  is  less  protection  than  monopoly.  The  commission  foimd  it 
unfair.  The  court  seems  to  have  denied  this  fincHng  the  consideration  to  which 
it  is  entitled.  See  1920  Fla.  Rev.  Gen.  Stat.,  §4618;  State  v.  Florida  East 
Coast  Ry,  Co.,  67  Fla.  83,  64  So.  443. 

Public  Service  Companies  —  Rights  and  Ditties  —  Strike  as  an  Ex- 
cxtse  for  Failure  to  Furnish  Services.  —  A  statute  imposes  upon  electric 
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light  companies  the  duty  of  furnishiog  power  upon  proper  application,  and 
provides  a  penalty  for  failure  to  comply,  with  a  proviso  that  the  penalty  shall 
not  be  imposed  ''when  in  the  opinion  of  the  court  the  default  was  caused  by 
inevitable  accident  or  ^orce  majeure"  The  defendant's  employees  refused 
to  connect  the  complamant's  building  because  it  was  wired  by  non-union 
men.  It  was  f oimd  that  if  the  defendant  had  discharged  the  men  thus  refusing, 
all  of  his  employees  would  have  gone  on  strike;  and  it  would  have  been  difficult 
or  impossible  to  replace  them.  The  defendant  was  convicted  on  information 
under  the  statute.  Held^  that  the  conviction  be  sustained.  Hackney  Bar- 
augh  Council  v.  Darey  152  L.  T.  383  (K.  B.). 

No  clear  principle  has  yet  been  enimdated  for  determining  what  will  excuse 
the  performance  of  a  public  utility's  common-law  or  statutoiy  duty  to  furnish 
services.  Itisdearthat  Acts  of  God,  or  vuffio/of,  will  excuse.  Gray  y.W abash 
R.  Co, J  X19  Mo.  App.  144,  95  S.  W.  983.  The  prindpal  case  may  be  taken  to 
mean  that,  under  the  English  statutes,  vis  major  alone  will  excuse,  and  that  a 
strike  of  this  sort  is  not  vis  major.  But  whether  the  American  cases  at  common 
law  apply  similar  rules  is  far  from  clear;  prindples  have  not  been  stated  with 
care.  Strikes  conducted  by  means  of  force  and  violence  are  hdd  to  excuse. 
PiUsburghy  etc,  R.  Co.  v.  HoUowell,  65  Ind.  188;  Geismer  v.  Lake  Skore  R,  Co,, 
102  N.  Y.  S63 ;  Gaivestony  etc.  R.  Co.  v.  Karrery  109  S.  W.  440  (Tex.  Civ.  App.). 
But  a  peacdul  strike  for  higher  wages  is  no  excuse.  People  v.  N,  Y.  Cental  R. 
Co.y  28  Hun  (N.  Y.),  543.  One  court  has  held  a  strike  an  excuse  without 
considering  its  nature.  Murphy  Hdw,  Co.  v.  Southern  R.  Co.,  150  N.  C.  703, 
64  S.  £.  873.  See  Southern  R.  Co.  v.  Atlanta  Sand  Co.y  135  Ga.  35,  54,  68 
S.  £.  807,  816.  A  strike  boycotting  cars  of  a  connecting  carrier  —  a  case 
dosdy  analogous  to  the  prindpal  case  —  was  hdd  an  excuse.  Chicago,  B.  6*  Q, 
R.  Co.  V.  Burlingtony  etc.  R.  Co.,  34  Fed.  481  (Circ.  Ct.,  S.  D.  la.).  It  seems 
impossible  to  reconcile  slU  these  decisions.  It  may  be  suggested,  however, 
that  the  line  be  drawn  between  legal  and  illegal  strikes.  A  strike  like  that  in 
the  prindpal  case  would,  in  mOst  jurisdictions,  be  hdd  illegal.  Duplex  Printing 
Co.  V.  Deeringy  254  U.  S.  443;  Burnham  v.  Dowd,  217  Mass.  351,  104  N.  £. 
841 ;  Purvis  v.  United  Brotherhood,  2 14  Pa.  St.  348, 63  Atl.  585.  Contra,  Parkin- 
son V.  Building  Trades  Council,  154  Cal.  581, 98  Pac.  1027.  SeeBossert  v.  Dhuyy 
221  N.  Y.  342, 117  N.  £.  582.  For  England,  see  Trade  Disputes  Act,  1906, 
6  Edw.  7,  c.  47.  Any  such  suggestion,  however,  but  illustrates  the  futility 
of  leaving  such  complicated  matters  of  large  public  concern  to  the  courts. 
Such  delicatdy  balanced  questions  are  priimuily  subjects  for  administrative 
determination.   See  35  Harv.  L.  Rev.  450. 

Subrogation  —  Effect  of  Second  Mortgage  on  the  Rights  of  a  Party 
Subrogated  to  the  Security  of  the  First  Mortgagee. — To  secure  a  debt, 
D,  holding  an  unincumbered  fee  in  Blackacre,  executed  a  first  mortgage  upon 
it  in  favor  of  C,  who  had  the  mortgage  duly  recorded.  In  the  jurisdiction,  It 
gave  C  a  legal  lien  on  the  property.  D  then  misapplied  money  bdonging  to 
S  in  partially  paying  the  debt,  C  recdving  it  without  notice  of  the  wrong. 
This  payment  was  not  recorded.  Later,  D  executed  a  second  mortgage  on 
Blackacre  to  P,  who  paid  value  and  had  no  knowledge  of  the  mortgage  to  C. 
D  died,  and  in  administration  proceedings  against  his  estate,  after  the  remain- 
der of  C's  daim  had  been  fully  satisfied,  S  seeks  to  come  in  ahead  of  P  against 
the  security,  claiming  subrogation  to  the  rights  of  C  under  the  first  mortgage 
Held,  that  S  recover.    McCuUough  v.  MioUy  [192 1]  3  W.  W.  Rep.  361. 

For  a  discussion  of  the  prindples  involved,  see  Notes,  supra,  p.  596. 

Trade-Marks  and  Trade  Names  —  Protection  Apart  from  Statute  — 
Use  of  Trade-Mark  on  Genuine  Goods. — The  plaintiff  purchased  the  Amer* 
ican  business  of  a  French  firm,  which  sold,  under  trade-marks  registered  in  the 
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United  States,  face  powder  manufactured  by  it  in  France.  The  plaintiff  im- 
ported this  firm's  powder  in  bulk,  repacked  it,  and  sold  it  under  the  trade- 
marks used  by  the  French  company.  The  defenduit  imported  the  same 
face  powder  in  the  original  trade-marked  boxes  and  resold  it  in  competition 
with  the  plaintiff.  In  a  suit  to  enjoin  the  defendant  from  selling  these  goods 
imder  the  registered  trade-marks,  the  district  court  granted  a  motion  for  a 
preliminary  injunction.  Held,  that  the  order  be  reversed.  A.  Bourjois  6*  Co., 
Inc,  V.  Katzd,  ays  Fed.  539  (2d  Circ). 

The  function  of  a  trade-mark  is  to  denote  the  origin  and  genidneness  of  an 
article  with  which  it  has  become  associated.  See  President  Suspender  Co,  v. 
MacWiUiam^  238  Fed.  159,  161  (2d  Circ).  See  Sebastian,  Trade-Masks, 
5  ed.,  2, 14.  It  thus  serves  the  double  puipose  of  protecting  the  owner  in  his 
business,  and  safeguarding  the  public  from  deception.  The  majority  of  the 
court  in  this  case  conclude  that  the  latter  is  the  primary  purpose,  and  that 
there  is  no  infringement  as  long  as  the  original  article  is  being  sold.  Apd* 
linaris  v.  Scherer,  27  Fed.  18  (Circ.  Ct.,  S.  D.  N.  Y);  Russia  Cement  Co,  v. 
Frauenhar,  133  Fed.  518  (2d  Circ.);  Gretsch  Mfg.  Co.  v.  Schoening,  238  Fed. 
780  (2d.  Circ).  The  dissenting  judge  regards  Uie  former  as  the  primary  pur- 
pose, and  concludes  that  even  a  sale  of  the  genuine  goods  may  be  an  infringe- 
ment. The  mtajority  view  seems  the  sounder.  Admittedly,  the  manufacturer 
of  these  good^  has  the  exclusive  right  to  use  this  trade-mark.  The  decision 
in  the  prindpid  case  does  not  deprive  him  of  the  good  will  which  his  adver- 
tising and  the  merits  of  liis  product  have  secured.  It  only  recognizes  that 
there  can  be  no  grant  of  a  territorial  monopoly  in  the  resale  of  such  goods 
under  the  trade-mark.  See  Apollinaris  v.  Scherer,  supra,  at  21;  Coca^ola 
Co.  V.  Bennett,  225  Fed.  429, 432  (D.  Kan.).  See  Sebastian,  op.  cit.,  13.  Such 
a  monopoly  would  run  coimter  to  the  social  interest  in  freedom  of  competition 
—  the  more  so  since  trade^mark  rights  may  be  perpetual.  It  is  xmf ortunate 
that  the  plaintiff  in  this  case  has  paid  for  something  which  the  law  does  not 
secure;  but  that  cannot  affect  the  decision. 

Wills  —  Alterations  and  Modifications  —  MoDmcATiON  op  Legacies 
BY  Change  of  Beneficiaries  in  Trust  Deed.  —  The  testator  made  a  trust 
deed  of  part  of  his  property,  reserving  the  income  to  himself  for  life,  with 
gifts  over  to  named  beneficiaries.  He  reserved  a  power  to  revoke  or  diange 
any  trust  therein  declared.  On  the  same  day  he  made  his  will,  the  residuary- 
clause  of  which  gave  property  to  the  trustee  imder  the  trust  deed  "  to  be  held . .  • 
in  the  same  manner  as  though  [it]  .  •  •  had  been  deposited  by  me  as  a  i>art 
of  said  tnist  estate.''  The  testator  later  made  several  changes  in  the  trust 
deed,  and  then  died.  Beld,  that  the  residuary  clause  is  void.  Atwood  v.  Rhode 
Island  Hospital  Trust  Co.,  275  Fed.  513  (ist.  Circ). 

It  is  well  settled  that  a  testator  may  not  reserve  a  power  to  modify  his  win  by 
merely  giving  directions  at  some  future  time.  HartweU  v.  Martin,  7 1  N.  J.  £q. 
^57}  63  Atl.  754.  But  if  the  beneficiaries  are  to  be  ascertained  by  some  act 
that  has  an  immediate  legal  effect  and  therefore  is  not  purely  testamentary,  the 
disposition  is  good.  A  gift  to  those  who  shall  be  my  partners  at  my  death  is  valid. 
Stubhs  V.  Sargon,  3  Myl.  &  Cr.  507.  So  b  a  gift  to  those  who  may  be  farming  my 
farm  and  taking  care  of  me  at  my  death.  Reinheimer's  Estate,  26$  Pa.  St.  185, 
108  Atl.  ^12;  Dennisv.  Holsapple,  148  Ind.  297, 47  N.  £.  631.  And  the  testator 
may  provide  that  advances  of  money  noted  in  the  regular  course  of  business 
shall  cut  down  legacies.  Langdon  v.  A  stores  Executors,  16  N.  Y.  9 ;  Moore's  Case, 
61  N.  J.  £q.  616, 47  Atl.  731.  The  principal  case  seems  within  Uie  principle  of 
these  decisions.  If  naming  beneficiaries  in  the  trust  deed  had  no  present  legal 
effect,  it  is  hard  to  see  why  that  deed  is  not  invalid  as  an  improperly  attested 
testamentary  instrument.  But  the  validity  of  the  trust  deed  is  conceded  by  the 
courU    Evidently  the  court  fails  to  recognize  the  inconsistency  of  its  position. 
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Wills  —  Revocation  —  Duplicate  Wills  —  Loss  oe  One  of  Two  Du- 
pucATES  IN  Possession  of  Testator.  —  The  testator  executed  his  will  in 
dupHcate,  and  took  possession  of  both  duplicates.  Upon  his  death,  one  was 
found  in  his  safe-deposit  box.  The  other  could  not  be  found.  EM,  that  the  will 
be  admitted  to  probate.    MaUer  of  Skidds^  190  N.  Y.  Supp.  562  (Suit.  Ct). 

Each  duplicate  is  the  last  will  of  the  testator.  See  OdeiaoaMer  v.  Schorr, 
8  Mo.  App.  458, 464.  The  will  may  be  revoked  by  act  to  one  of  the  duplicates^ 
with  an  intent  to  revoke.  Such  intent  has  been  inferred  from  the  cancellation 
of  one  duplicate,  though  the  testator  had  both  in  his  possession.  FemberUm 
V.  Pemberton,  13  Ves.  302.  See  i  Jaxican,  Wills,  6  Am.  ed.,  *i23.  But  see 
Roberts  v.  Round,  3  Hagg.  £cc  548.  The  difficulty  in  the  principal  case  is  to 
determine  whether  the  missing  duplicate  was  destroyed  with  such  intent. 
If  the  testator  retain  but  one  duplicate,  the  fact  that  it  cannot  be  found  at 
his  death  raises  a  presumption  that  he  destroyed  it  animo  teoocandi.  Rickards 
v.  Mumford,  2  PhHlim.  23;  Cohin  v.  Eraser,  2  Hagg.  £cc.  266;  MaUer  ofSduh 
fidd's  Wiil^  72  Misc.  281,  129  N.  Y.  Supp.  190.  C/.  Managle  v.  Parker,  75 
N.  H.  139,  71  Atl.  637.  Can  a  revocation  be  inferred  when,  as  in  the  prin- 
cipal case,  both  duplicates  have  been  retained,  and  one  is  missing?  The 
disappearance  of  a  will  loses  much  of  its  significance  when  an  equally  valid 
dupUcate  remains  intact  in  the  testator's  possession.  Little  is  to  be  gained  by 
saying  that  a  presumption  of  revocation  arises  from  the  fact  that  one  will  is  mias- 
ing,  and  is  rebutted  by  the  fact  that  the  other  has  been  preserved.  It  is  better 
simply  to  draw  an  inference  from  all  the  facts;  and  in  the  principal  case  it 
may  fairly  be  inferred  that  there  was  no  revocation. 
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War  Government  of  the  British  Dominions.  By  Arthur  Berriedale 
Keith.  Being  part  of  the  Economic  and  Social  History  of  the  Worid 
War,  British  Series,  published  by  the  Cam^e  Endowment  for  Inter- 
national Peace,  Division  of  Economics  and  Histoiy.  Oxford:  Clazendoa 
Press.    192 1,   pp.  xvi,  354,  (s)- 

The  British  Empire  has  always  belied  its  name.  ''This  reafan  of  En^^and 
is  an  Empire,"  declared  a  statute  of  Henry  VIII  with  the  Caesarian  flourish 
he  loved;  ana  if  there  was  incongruity  in  adopting  the  term  for  an  assertion 
of  exclusive  jurisdiction  over  his  exiguous  territory,  there  is  no  less  in  employ- 
ing it  to  describe  the  congeries  of  free  communities  which  form  the  Britannic 
Commonwealth  to-day.  The  subjects  of  his  successors  made  it  most  neariy 
applicable  to  reality  when  they  had,  as  Seeley  said,  "conquered  and  peopled 
half  the  world  in  a  fit  of  absence  of  mind'';  but  they  carried  with  them  tiieir 
share  of  a  tradition  of  free  government  that  raised  problems  the  solutions  of 
whidi  no  Roman  precedents  could  supply.  The  last  hundred  years  witnessed 
the  progress  of  Quiada,  Australia,  New  Zealand,  and  South  Africa,  by  similar 
stages,  to  internal  self-government,  and  the  period  since  the  outbreik  of  world 
war  has  seen  them  accorded  a  status  of  partnership  with  the  United  yingrj^m 
and  international  recognitioiL 

It  is  with  the  activities  of  their  governments  during  the  latter  period,  and 
the  rdations  of  those  governments  with  that  of  the  United  Kingdom,  that 
Mr.  Keith's  book  deals.  It  gives  a  well-proportioned  and  ludd  statement  of 
complicated  facts;  his  description  of  political  operations  and  results  is  almost 
always  exact,  though  a  few  nuances  would  doubtless  have  been  different  had 
it  been  possible  for  him  to  be  closely  in  touch  with  local  conditions  so  widdy 
dispersed;  but  there  are  more  serious  objections  to  some  of  his  statements  and 
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ioferenoes,  which  arise  chkfly  from  a  terminology  that  should  be  discarded 
because  it  describes  a  theory  that  is  obsolete.  It  is  sufficiently  difficult  to 
understand  the  Britannic  political  system  with  its  legal  dogmas  controlled  by 
established  or  developing  conventions,  and  the  difficulty  is  enhanced  when 
terms  are  employed  that  obscure  its  realities. 

Mr.  Keith  knows  the  details  and  admits  the  results  of  a  steady  course  of 
development,  which  has  been  remarkable  in  the  past  few  years  only  because 
it  has  been  more  rapid  and  possibly  more  obvious  than  before.  He  asserts  the 
imfettered  ri^^t  of  the  nations  of  the  Commonwealth  to  govern  themselves; 
he  recognizes  that  they  ''have  come  to  daim  and  be  accorded  equal  status 
within  the  Empire";  and  he  sees  that  the  unity  of  the  five  partners  is  one 
''which  depends  ultimately  on  sentiment/'  or,  as  Mr.  Meighen  said  last  sxmmier 
in  England,  on  "conunon  traditions,  undivided  allegiance,  mutual  loyalty." 
But  he  appears  to  be  timid  about  the  implications  of  all  this,  and  seems  to 
feel  that  unity  threatened  by  the  present  results  of  a  development  which  has 
been  its  real  security.  An  "Imperial  Parliament,"  whose  "legislation  can 
apply  to  a  Dominion  only  with  the  full  assent  of  that  Dominion/'  and  an 
"Imperial  Government,"  which  "so  completely  [respected]  local  autonomy  • . 
that  no  interference  was  attempted  by  [it],  even  in  regard  to  the  military 
expeditions  conducted  by  the  Dominions  and  their  occupation  of  enemy  terri- 
tory," are  organs  whose  titles  seem  to  want  a  good  deal  of  explanation;  and  a 
confused  use  of  the  teim  "the  Crown"  to  designate  the  King  in  his  legal  and 
constitutional  position  and  relation  to  the  whole  Commonwealth  and  the 
governments  and  parliaments  of  the  five  self-governing  partners,  is  an  offence 
which  should  not  have  been  repeated  since  Maitland  discussed  it. 

''The  Parliament  of  the  United  Kingdom  {sic)  was  possessed  of  full 
sovereign  authority  of  legislation,  while  the  Dominion  Parliaments  had  only 
a  derivative  authority  granted  by  the  Imperial  Parliament/'  says  Mr.  Keith. 
^The  Canadian  people^**  said  Sir  Robert  Borden  in  his  Marfleet  lectures,  "ac- 
eomplished  Confederation  by  means  of  a  statute  enacted  at  ihdr  instance 
hy  the  Parliament  of  the  United  Kingdom."  The  absence  from  that  statute 
of  any  provision  for  its  change  by  the  Parliament  of  Canada  is  doubtless  an 
inconvenient  anomaly;  but  as  it  is  one  which  can  be  rectified  whenever  the 
Canadian  people  desire  to  have  a  statute  of  the  Parliament  of  the  United 
Kingdom  pa^ed  for  the  piupose,  it  scarcely  justifies  Mr.  Keith's  statement 
that  "  the  problem  of  Imperial  legislation  presents  itself  with  special  acuteness 
In  the  case  of  Canada."  For,  as  Sir  Robert  Borden  said,  "necessary  amend- 
ments have  been  effected  by  that  Parliament  upon  joint  resolution  of  the  Senate 
and  Commons  of  Canada  and  no  such  amendment  has  been  refused."  "Thus," 
lie  added,  "  the  legal  powers  of  the  Parliament  of  the  United  Kingdom  have  been 
Utilized  as  a  convenient  means  of  effecting  constitutional  amendments." 
^The  statutory  translation  of  a  parliamentary  address  from  a  self-governing 
Dominion,  praying  for  a  modification  of  its  charter,  is/'  as  Mr.  Meighen  told 
the  benchers  of  Gray's  Inn,  "  but  a  circuitous  method  of  legislation"  —  and  he 
was  not  talking  of  Imperial  legislation  —  "which,  with  our  contempt  for 
anomaly,  we  adopt  until  we  find  a  better."  That  the  Parliament  of  Canada 
would  be  unlikely  to  adopt  a  joint  resolution  for  such  an  address  against  the 
views  of  the  members  from  one  of  the  Provinces  which  Altered  the  union  by 
virtue  of  what  has  sometimes  been  called  a  treaty,  does  not  affect  the  essential 
truth  of  the  last  two  statements.  The  territorial  limitation  on  the  legislative 
Jurisdiction  of  the  Dominion  Parliaments  is  another  anomaly,  which  is  inpro- 
oeas  of  being  removed.  Sir  Robert  Borden  says  the  last  word  on  this  subject: 
^tfae  Parliament  of  the  United  Kingdom  has  ceased  to  be  an  Lnpmal  Parlia- 
ment in  any  real  sense  so  far  as  the  Dominions  are  concerned.  Its  leg^  power 
is  subject  to  the  limitations  of  constitutional  right."  Surely  it  is  the  realsense 
of  an  intricate  political  sjrstem  which  is  aooght;  and  i^  m  order  to  preserve 
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the  legal  fonns  of  a  S3rstem  encrusted  with  historical  but  generally  harmless 
anomalies,  the  Parliament  of  the  United  Kingdom  is  constitutionally  used  as 
the  primary  legal  organ  for  the  establishment  of  law  which  will  affect  all  His 
Majesty's  subjects  when  the  different  Parliaments  which  are  constitutionally 
entitled  to  legislate  for  them  adopt  it,  or  as  an  exalted  registry  office  where 
legal  validity  is  given  to  the  constitutional  expression  of  the  political  will  of 
the  electorate  of  another  parliament  of  the  Conmionwealth,  these  things  should 
be  brought  to  light  and  not  hidden  under  anomalous  terms. 

If  the  Parliament  of  the  United  Kingdom  has  ceased  to  be  termed  properly 
an  "Imperial  Parliament,"  the  Government  responsible  to  it  b  only  less  prop- 
erly termed  "Imperial."  "By  1914,"  says  Mr.  Keith,  "the  rule  had  been 
effectively  established  that  in  all  matters  of  internal  government,  the  Domin- 
ions must  be  allowed  the  decision  of  the  action  to  be  tsiken,  however  much  their 
policy  might  diverge  from  that  which  was  adopted  by  the  Imperial  Govern- 
ment for  the  United  Kingdom."  The  government  of  the  United  Kingdom  has 
statutory  power  to  dis^dlow  Acts  of  the  Canadian  Parliament;  but,  as  Sir 
Robert  Borden  said,  "  the  power  of  disaUowance  has  not  been  exercised  by  the 
British  Government  for  more  than  fifty  years,  and  while  it  still  has  a  legal 
existence  it  may  be  regarded  as  constitutionally  dead";  it  "is  controlled  and 
over-ridden  by  constitutional  right."  More  difficult  problems  arise  respect- 
ing the  foreign  relations  of  the  Commonwealth,  and  their  solutions  lie  not  so 
much  in  abolishing  or  circumventing  anomalies,  as  in  overcoming  mechanical 
obstacles.  For  historical  reasons,  which  distance,  and  the  consequent  diffi- 
culty of  periodic,  not  to  speak  of  continuous  conference,  and  even  of  frequent 
and  full  conmiimication,  involve,  the  conduct  of  the  day  to  day  relations  of 
the  whole  Commonwealth  with  foreign  states  has  been  largely  in  the  hands  of 
the  Government  of  the  United  Kingdom.  At  international  conferences  the 
Dominions  are  individually  represented  by  plenipotentiaries  appointed  by  the 
King  on  the  advice  of  their  own  governments;  and  the  negotiation  of  matters 
which  concern  that  Dominion  incSvidually  and  the  United  States  is  conducted 
by  Canada  directly  with  the  American  Government,  through  the  British  Am- 
bassador at  Washington,  or,  by  virtue  of  a  treaty  which  provides  for  the  in- 
vestigation and  arbitration  of  certain  such  matters,  through  a  Commission, 
one  half  the  members  of  which  are  appointed  by  the  American  Government 
and  the  other  half  by  the  King  on  the  advice  of  the  Canadian  Government. 
The  action  of  the  King,  as  head  of  the  Commonwealth,  in  respect  of  the  ex- 
ternal relations  of  the  Dominions,  is  now  taken  on  the  constitutional  advice 
of  his  Dominion  Ministers.  Because  they  reside  in  their  respective  Dominions, 
he  is  not  immediately  accessible  to  them,  and,  as  such  advice  must  reach  him 
by  some  channel  of  conunimication,  it  is  transmitted  through  a  British  Minis- 
ter. But  it  is  obviously  confusing  to  say,  as  Mr.  Keith  does,  that  the  action 
taken  on  such  advice  is  taken  on  the  advice  of  the  British  Minister  who  is 
made  the  channel  of  conmiunication.  If  Mr.  Keith  means  to  imply  that,  on  a 
matter  concerning  a  Dominion  only,  the  advice  of  the  British  Minister  may 
over-ride  that  of  the  Dominion  Ministers,  something  more  may  be  endan- 
gered than  the  formal  unity  for  which  he  is  concerned.  Fortunately  no  Brit- 
ish Minister  is  likely  to  misapprehend  his  duty  in  such  cases;  if  he  requires 
guidance  he  will  find  a  sound  principle  in  the  statement  of  Mr.  Keith  that 
"the  functions  of  the  Imperial  Government  and  the  Secretary  of  State  for 
Foreign  Affairs  must,  as  regards  communications  from  the  Dominions  to  for- 
eign powers  or  the  League  [of  Nations],  be  ministerial y  and  the  requests  of  the 
Dominions  complied  with  without  reserve."  (As  a  matter  of  fact,  communi- 
cations to  and  from  the  League  pass  directly  between  it  and  the  Dominion 
Governments.)  A  more  serious  question  arises  when  the  advice  of  a  DcMninion 
Ministry  has  reference  to  a  matter  which  concerns,  perhaps  vitally  concerns, 
all  the  partners  of  the  Commonwealth.    "It  is  obvious,"  as  Mr.  Keith  says, 
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"that  if  Imperial  unity  is  not  to  disappear,  each  Dominion  must  keq>  the 
Imperial  Government  and  other  Governments  informed  of  its  views,"  and 
that  "it  would  be  at  least  convenient  if  no  action  on  any  issue  were  taken, 
whether  by  the  Imperial  Government  or  a  Dominion  Government,  before  op- 
portunity for  objections  or  suggestions  had  been  afforded."  Periodic  conferences 
are  held,  and  conmiunication  of  views  is  as  full  and  frequent  as  distance  will 
permit ;  but  the  increased  and  increasing  intimacy  and  interdependency  of  inter- 
national relationships,  and  the  wider  reaction  and  repercussion  of  events  through- 
out the  Commonwealth,  make  the  most  intimate  consultation,  which  ouj^t  to 
take  place  before  constitutional  advice  is  tendered,  increasingly  essential  to 
agreement.  Surely,  however,  it  is  too  facile  to  di^ose  of  what  Lord  Milner 
oJled  "one  of  the  most  complicated  tasks  which  statesmanship  has  ever  had 
to  face,"  by  saying  that  "the  precise  manner  in  which  such  consultation  is 
arranged  is  only  of  secondary  importance." 

'The  Crown'  is  a  useful  enough  term  to  denote  the  head  of  the  Common- 
wealth in  his  legal  and  constitutional  position  and  relation  to  the  other 
organs  of  government,  but  it  should  not  be  employed  to  give  a  specious  de£i« 
niteness  to  loose  thou^t.  Constitutionally  the  King  is  ubiquitous,  but  person- 
ally he  cannot  be;  so,  while  he  fulfills  his  functions  in  the  United  Kingdom  in 
person,  in  the  Dominions  he  must  act  by  deputy.  He  may  be  said  to  have 
still  another  personality  if  he  fulfills  a  function  for  the  whole  Commonwealth ; 
but  in  all  cases  the fimction  is  that  of  'the  Crown,'  —  the  King,  acting  (in 
person  or  by  deputy)  on  the  appropriate  ministerial  advice.  The  King 
is  King  of  Canada,  Australia,  New  2^ealand,  and  South  Africa,  just  as  he  is 
King  of  the  United  Kingdom,  and  the  powers  and  functions  of '  the  Crown '  sub- 
sist in  each  and  all.  A  sentence  of  Sir  Robert  Borden's,  which  Mr.  Keith 
quotes,  puts  the  matter  succinctly:  "There  is  but  one  Crown,  acting  in  each 
Dominion  and  in  every  Province  and  State  upon  the  advice  of  Ministers  re- 
sponsible to  the  people  and  invested  with  their  mandate."  Therefore,  though 
it  is  "  the  fact,"  as  Mr.  Keith  says,  "  that  the  Crown  possesses  war  prerogatives 
which  extend  .  .  .  over  all  the  Dominions  and  had  not  been  delegated  to 
Dominion  Governments  in  the  period  before  the  war,"  there  is  more  to  be 
said  for  their  exercise  "on  the  advice  of  the  Dominion  ministry,"  where  it 
{^ected  the  lives  or  property  of  His  Majesty's  subjects  resident  in  a  Dominion, 
than  that  their  exercise  "on  the  advise  of  the  Imperial  Government  .  .  •  would 
have  resulted  in  undesirable  friction  with  Ministries."  The  question  of  the 
exercise  of  one  of  these  prerogatives  arose  during  the  war,  and  the  Ministers 
of  the  Crown  in  the  United  Kingdom  advanced  the  view  that  it  could  be  exer- 
cised on  their  advice.  The  Ministers  of  the  Crown  in  Canada,  while  inform- 
ing their  fellows  in  the  United  Kingdom  that  "it  is  needless  to  observe  that 
any  representations  which  [the  latter]  may  submit  as  to  the  necessity  or  ad- 
visability [of  exercising  such  prerogatives]  will  receive  prompt  and  sympa- 
thetic consideration,"  formally  made  the  constitutional  position  clear:  "the 
question  to  be  determined  is  not  one  of  legal  power  but  of  constitutional  ri^t. 
This  distinction  is  well  recognized  in  the  conventions  which  control  the  exer- 
cise of  legislative  powers.  .  .  .  The  exercise  of  His  Majesty's  prerogative 
with  respect  to  Canada  must  be  governed  by  like  considerations.  .  .  .  When 
the  prerogative  of  the  Crown  is  to  be  exerdsed  ...  in  respect  to  all  matters 
which  involve  a  contribution  by  citizens  domiciled  in  [a  Dominion],  this 
prerogative  must  be  exercised  upon  the  advice  of  [the  Dominion]  Min- 
isters and  not  upon  the  advice  of  the  Government  of  the  United  Kingdom." 
'The  Crown'  and  its  prerogatives  subsist  throughout  the  Commonwealth, 
in  each  Dominion  as  well  as  in  the  United  Kingdom,  and  it  acts,  and  they  are 
exercised,  upon  the  advice  of  Ministers  responsible  to  the  Parliament  which 
represents  the  people  who  are  affected  thereby;  it  is  neither  the  jewelled  object 
lying  in  the  Tower,  nor  a  mysterious  power  over-riding  the  constitutional 
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authorities  of  the  different  parts  of  the  Commonwealth,  but  a 
term  for  a  member  of  the  constitutional  machinery  of  eadi  part,  and  of  the 
embryonic  but  still  amorphous  contrivance  by  whidi  the  whole  acts  in  unison, 
as  well  as  a  symbol  of  the  historical  traditions  and  constitutional  unity  of  the 
peoples  of  the  Britannic  Conmionwealth;  whose  Empire  is  no  alien  rule  but 
their  own  self-government.^ 


A  New  Constitution  for  a  New  Akesica.   By  T^liaia  MacDonald.   New 
York:  B.  W.  Huebsch.   1921.   pp.  260. 

One  who  has  spent  some  years  in  dose  commimion  with  the  Commerce 
Clause  and  the  Fourteenth  Amendment  naturally  feels  apprehension  in  opening 
a  book  that  boldly  calls  itself  A  New  ConstUiUionfor  a  New  America,  It  brings 
an  empty  feeling  in  the  pit  of  the  brain  to  think  that  some  second  growth  of 
Founding  Fathers  may  m  a  moment  devitalize  a  considerable  body  of  kix)wl- 
edge  laboriously  acquired  and  by  a  stroke  of  the  pen  reduce  one  from  a  lawyer 
to  an  historian.  Yet  if  the  public  good  requires  it,  the  true  patriot  wiU  not 
shrink  from  the  ordeaL  Mr.  MacDonald's  apocalypse  must  be  viewed  with  un- 
clouded eyes,  however  much  it  hiuts.  Even  before  the  sedative  delights  ci 
normalcy  have  fully  restored  to  us  our  Old  America,  we  will  turn  our  gaze  on 
a  New  America  if  Mr.  MacDonald  insists.  Happily,  however,  he  refrains 
from  charting  this  New  America  except  as  it  is  to  be  created  by  his  New  Con- 
stitution, ll^us  our  peace  is  not  invaded  in  any  such  disturbing  way  as  Cole 
and  Tawney  and  Hobson  and  the  Webbs  ravish  the  quiet  of  Englishmen. 
If  a  New  America  is  in  time  created  by  Mr.  MacDonald,  it  will  come  moUikr 
and  indirectly  through  the  ministrations  of  the  paper  changes  that  he  pro- 
poses. Even  these,  when  analyzed,  are  to  the  constitutional  lawyer  less  draa^ 
than  the  author's  ominous  title  would  lead  him  to  fear. 

To  the  practical  politician,  however,  the  new  proposals  are  by  no  means 
negligible.  Mr.  MacDonald  courageously  disqualifies  himself  from  becoming 
a  public  school-teacher  in  the  state  of  New  York  so  long  as  Chapter  666  <tf 
the  Laws  of  192 1  continues  to  withhold  a  certificate  from  "any  person  who, 
while  a  citizen  of  the  United  States,  has  advocated,  either  by  word  of  mouth 
or  in  writing,  a  form  of  government  other  than  the  government  of  the  United 
States  or  of  this  state *'  (Education  Law,  §  555  a).  For  Mr.  MacDonald 
would  have  us  abandon  presidential  government  for  cabinet  government.  The 
greater  part  of  his  study  is  devoted  to  the  disadvantages  of  the  former  and  to 
specification  of  the  changes  necessary  to  bring  us  the  blessings  of  the  latter. 
The  president  is  to  be  so  shorn  of  powers  that  invariably  he  can  be  no  more 
than  an  amiable  figurehead.  Senators  and  representatives  are  to  be  dected 
for  conctirrent  terms,  some  member  of  one  house  or  the  other  is  to  lead  them 
and  to  be  replaced  by  a  rival  when  he  loses  their  confidence.  The  two  cham- 
bers are  to  have  co-ordinate  authority,  but  what  happens  when  they  disagree 
is  not  considered.  Thus  the  people  are  to  rule  as  never  before.  Perhaps  it  is 
with  thoughts  of  happy  Britain  diat  the  author  says:  "Only  by  such  changes 
can  the  nation  rid  itself  of  the  one-man  power  which  has  become  its  bane,  and 
recover  the  control  of  the  government  for  the  people  themselves." 

One  who  fears  that  full  popular  control  may  threaten  the  ancient  liberties 
of  minorities  which  our  present  Constitution  guarantees  will  be  glad  to  note 
that  Mr.  MacDonald  does  not  ask  us  to  give  up  the  Fifth  or  the  Fourteenth 
Amendment  and  that  he  declares  explicitly  that  the  Supreme  Court  should 
retain  its  present  power  to  declare  legislation  unconstitutionaL  He  would  even 
increase  these  constitutional  liberties  by  new  clauses  to  remedy  judicial  mis- 

I  The  author  of  the  for^onxg  review  prefers  to  have  his  name  withheld. — En. 
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takes  that  have  come  to  his  attention.  If,  however,  the  judges  of  the  Supreme 
Court  give  us  more  liberty  than  b  good  for  us,  they  are  to  be  removed  by  the 
two  houses  of  Congress.  By  this  preservation  of  judicial  review,  the  consti- 
tutional lawyer  retains  hb  function  and  most  of  h&  hard-won  knowledge  and 
insight.  The  federal  system  is  to  be  altered  somewhat  and  the  powers  of  the 
nation  increased  at  the  expense  of  those  of  the  states.  This  will  make  ol»olete 
a  little  of  our  learning  about  the  commerce  clause,  but  it  will  raise  new  prob- 
lems on  which  we  can  bring  to  bear  most  of  our  familiarity  with  the  work  of 
the  Supreme  Court  in  the  past.  Whatever  anxiety  Mr.  MacDonald's  book 
may  bring  to  those  who  are  adept  in  manipulating  our  present  political  de- 
vices, the  constitutional  lawyer  may  face  its  proposals  with  confidence  that 
they  hardly  scratch  the  fundamentals  that  are  dear  and  familiar  to  him. 

Thomas  Reed  Powell. 

Internahonal  Law.  By  L.  Oppcnhcim.  Vol.  11. — War  and  Neutrality. 
Third  edition  by  Ronald  F.  Roxburgh.  London:  Longmans,  Green  & 
Co.    1921.   pp.  xlvi,  671. 

The  second  edition  of  this  volume  appeared  in  191 2.  Since  that  date  the 
law  of  war  and  neutrality  has  been  subjected  to  strains  so  numerous  and  so 
severe  that  to  prepare  a  new  edition  was  obviously  a  task  demanding  great 
care.  The  author  collected  much  new  material;  but  he  died  in  1919,  leaving  the 
new  edition  far  from  being  ready  for  the  press.  The  editor  has  not  asked  sym- 
pathy for  the  heaviness  of  the  burden  cast  upon  him;  but  clearly  it  has  been 
unusually  difficult  to  determine  what  to  omit  and  what  to  add  and  how  to 
present  &e  divergent  doctrines  urged  in  the  World  War. 

As  the  time  has  not  yet  come  for  philosophical  treatment  of  the  recent  and 
exciting  events  with  which  the  new  matter  of  this  volume  necessarily  deals, 
the  reader's  estimate  of  the  new  text  will  depend  largely  upon  the  reader's 
own  nationality.  Doubtless  the  fairness  of  intent  found  in  the  earlier  editions 
is  found  here  also.  Yet  an  American  cannot  avoid  seeing,  and  saying,  that 
diose  questions  regarding  neutral  rights  and  liabilities  which  arose  while  the 
United  States  was  still  a  neutral  are  not  discussed  precisely  as  they  would  be 
discussed  by  an  American. 

For  example,  although  throughout  the  volume  it  is  conscientiously  stated 
that  the  Declaration  of  London,  of  1909,  concerning  the  rules  of  naval  war, 
has  never  b^n  ratified,  and  although  in  numerous  places  (pp.  132,  397-398, 
S34»  551.  556,  559,  561,  563,  574-575)  it  is  explained  that  in  the  early  months 
of  the  World  War  some  countries,  including  England,  announced  a  determina- 
tion to  embrace  some  of  the  provisions  of  the  Declaration  of  London  and  to 
disregard  others,  and  that  later  those  countries  changed  their  policy  l^  dis- 
regarding aU  new  provisions  of  the  Declaration  and  by  professing  to  act  in 
accordance  with  pre-existing  doctrines  —  as  indeed  was  dearly  their  right 
—  nevertheless  the  volume  fails  to  discuss  the  view  that  it  is  improper  to 
embrace  part  of  a  compromise  settlement  and  repudiate  the  remainder,  and 
especially  improper  when,  as  in  the  Declaration  of  London,  there  is  an  express 
provision  that  "  the  provisions  of  the  present  Declaration  must  be  treated  as 
a  whole  and  cannot  be  separated." 

Again,  although  there  is  mention  of  the  protest  made  by  the  United  States 
against  the  Briti^  order  in  council  of  March  11,  1915,  and  the  French  decree 
^March  13,  191 5,  prohibiting  ocean  commerce  with  Germany,  and  although 
the  explanation  given  is  that  by  failing  to  prevent  German  submarine  prac- 
tices the  United  States  had  acquiesced  in  such  practices  and  must  acquiesce 
in  the  results  of  reprisal  (pp.  426-427),  neverthless  it  is  not  stated  —  doubt- 
less because  in  England  it  was  har^y  realized — that  the  whole  duty  of  a  neu- 
tral country  b  to  use  due  diligence,  and  that  the  United  States  had  protested 
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against  the  submarine  practices  and  had  done  as  much  as  could  be  done  with- 
out resorting  to  war. 

Further,  although  the  conversion  of  merchant-men  into  men-of-war  on 
the  high  seas  is  accurately  said  (p.  113)  to  have  been  an  open  question  w  en 
the  World  War  broke  out,  and  although  it  is  said  that  "  Great  Britain,  wh  ch 
belonged  to  the  party  denying  a  right  to  convert  on  the  hi^  seas,  at  otce 
made  it  known  that  if  German  vessels,  after  leaving  American  ports,  we% 
converted  into  men-of-war  on  the  high  seas,  it  would  hold  the  United  States 
Government  responsible  for  resulting  damage,"  nevertheless  the  volume  fails 
to  realize  that  a  scientific  reader,  or  at  least  an  American  reader,  would  wish 
to  know  of  the  American  protest,  which  insisted  both  that  most  of  the 
Powers  then  allied  with  Great  Britain  held  an  oj^wsite  view  regarding  con- 
version on  the  high  seas  and  that  at  any  rate  the  utmost  requirement  from 
a  neutral  government  would  be  due  diligence. 

To  multiply  such  eiuunples  would  give  an  impression  that  the  volume  is 
unfair.  That  would  be  a  grave  injustice,  as  is  shown  by  many  passages: 
for  example,  by  the  full  statement  of  the  controversy  regarding  long-distance 
blockade  (pp.  540-544),  and  by  the  discussion  of  contraband  (pp.  549-563). 

Like  its  predecessors,  this  edition  abounds  in  citations.  To  the  learning 
found  in  treatises  and  in  periodicals,  as  distinguished  from  decided  cases, 
there  is  no  more  useful  key. 

E.  W. 

War  and  Tseaty  Legislation  Affecting  British  Property  in  Germany 
AND  Austria  and  Enemy  Property  in  the  United  Kingdom.  By 
J.  W.  Scobell  Armstrong.  London:  Hutchinson  &  Co.  1921.  pp.  zz,  489. 

"  The  intention  of  this  work  is  to  provide  a  handbook  and  a  fingerpost  for 
the  guidance  of  those  who  are  led  either  by  necessity  or  inclination  to  thread 
the  maze  of  War  and  Treaty  Legislation."  This  purpose,  as  stated  in  the 
preface,  has  been  admirably  executed.  Such  a  handbook  has  been  much 
needed  in  England,  and  lawyers  outside  of  England  who  have  to  deal  with  the 
English  legislation  should  fiind  it  helpful.  The  English  legislaton  is  embodied 
in  so  many  Acts,  Proclamations,  Orders  in  Council,  and  executive  and  admin- 
istrative constructions,  that  the  task  of  digging  it  out  has  been  very  difficult 
But  the  English  lawyer  has  had  to  deal  with  the  legislation  in  the  "ex- 
enemy"  countries,  too,  and  translations  of  the  important  texts  of  this 
foreign  legislation  have  been  included  here. 

Parts  I  and  II  deal  with  the  treatment  of  British  property,  rights  and  inter- 
ests in  Germany  and  Austria  during  the  war,  the  reproduction  of  the  texts 
being  preceded  by  a  narrative  summary  in  each  case.  Part  in  deals  in  the 
same  way  with  the  treatment  of  enemy  property,  rights  and  interests  in  Great 
Britain  during  the  war.  Little  attempt  is  made  to  express  any  comparaUve 
judgment  of  the  legislation  in  various  countries,  though  the  author  states 
that  "  the  steps  which  eventually  led  to  the  extension  of  hostilities  into  eveiy 
channel  of  commerce  and  finance  were  initiated  by  the  Allied  Powers."  It 
would  be  interesting  to  have  a  comparative  evaluation  of  this  legislation  and 
a  treatise  on  the  departures  which  it  marks  from  pre-war  custom  and  prac- 
tice. Hie  performance  of  that  task  has  been  rendered  much  more  simple  by 
the  present  volume. 

Part  IV  deals  with  the  economic  clauses  of  the  Treaties  of  Peace,  and  the 
legislation  in  England,  Germany,  and  Austria  in  execution  of  them.  This 
part  of  the  book  should  prove  serviceable  to  American  counsellors  in  admin- 
istering those  parts  of  the  Treaty  of  Versailles  of  which  the  benefits  are  to 
come  to  the  United  States  by  the  Treaty  of  Berlin. 

M.  O.  H. 
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LANDLORD   AND  TENANT 

I 

TN  Bergeron  v.  Forest,^  the  Massachusetts  law  as  to  the  liability 
■*'  of  a  landlord  for  injuries  received  by  a  tenant  through  the  de- 
fective and  dangerous  condition  of  the  interior  of  the  premises,  is 
stated  as  follows: 

^'The  defendant  as  landlord  cannot  be  held  liable  unless  he  has  imder- 
taken  to  make  repairs  and  has  made  them  negligently,  (i)  If  he  does 
this  by  virtue  of  some  contract  with  the  tenant,  whereby  during  the 
tenancy  either  repairs  or  changes  are  made  in  the  demised  premises, 
the  right  of  recovery  is  not  limited  to  the  tenant  personally  but  includes 
all  persons  who  within  the  contemplation  of  the  parties  were  to  use  the 
premises  under  the  hiring.  Feeley  v.  DoylCy  222  Mass.  155, 157.  (2)  But 
if  the  landlord  does  this  gratuitously,  he  is  liable  only  to  the  tenant  or 
person  with  whom  he  makes  the  gratuitous  imdertaking.  Thomas  v. 
Zane,  221  Mass.  447*  GiUv.  Middlelon,  105  Mass.  4jj.  In  the  first  class 
of  cases,  that  is  to  say,  where  the  landlord  makes  repairs  imder  contract, 
he  is  liable  for  ordinary  negligence.  Galvin  v.  Beals^  187  Mass.  250. 
In  the  second  class  of  cases,  that  is  to  say,  where  the  landlord  makes 
repairs  gratuitously,  he  is  liable  only  for  gross  negligence,  MassaleUi  v. 
Fitzroy,  228  Mass.  487,  509;*  ...  By  way  of  precaution  it  may  be 

*  2SS  Mass.  39a,  398  124  N.  E.  74  (1919)* 

*  ''Except  in  those  instances  where  death  is  caused  by  such  act  of  negligence, 
when,  liability  for  death  being  wholly  statutory,  under  the  terms  of  R.  L.  c.  171,  §  2, 
as  amended  by  St.  1907,  c.  375,  a  landlord,  as  well  as  others,  causing  the  death  of  a 
human  being  by  negligence,  is  subject  to  the  penalty  there  provided  for  ordinary 
negUgence.  Brown  v,  Thayer,  2x2  Mass.  392,  397,  398.  Flynn  v.  Lewis,  231  Mass. 
550.  But  the  class  of  persons  for  whose  death  a  landlord  may  be  subject  to  a  penalty 
is  not  enlazged  beyond  the  class  to  whom  he  is  liable  for  gross  negligence  in  causing 
conscious  suffering,  because,  as  b  pointed  out  in  the  full  discussion  in  Thomas  v.  Lane, 
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added  that,  if  the  landlord  does  an  act  of  gratuitous  rq>air  which  creates 
a  situation  inherently  dangerous,  such  as  the  presence  of  explosives  with- 
out notice  and  such  like  conditions,  there  may  be  liability  under  the 
principle  elucidated  with  full  review  of  decisions  in  Thomkitt  v.  Car- 
penter-Morton Co.,  220  Mass.  593."* 

In  Thomas  v.  Lane,  dted  by  the  Chief  Justice,  the  celebrated 
case  of  Winterbottom  v.  Wright  is  construed  as  holding  that  one, 
other  than  a  landlord,  who  for  a  consideration  and  in  the  course  of 
his  trade  contracts  to  make  repairs  upon  a  btiilding  or  chattel,  and 
who  makes  such  repairs  negligently,  is  liable  only  to  him  with 
whom  he  has  contracted,  and  that  case,  as  so  construed,  is  stated 
to  be  the  law  of  Massachusetts. 

The  effect  of  the  law  so  announced,  applied  to  facts  which  might 
readily  arise,  is  to  say  the  least  startling.  A  builder  and  contractor 
owns  a  shop  which  he  lets  to  a  tenant;  the  tenant  complains  that 
the  floor  of  the  shop  has  fallen  into  a  dangerous  state  of  disrepair. 
If  the  landlord,  without  more,  as  a  mere  favor  to  a  desirable  tenant, 
imdertakes  to  do  the  work  and  does  it  with  merely  ordinary  n^li- 
gence,  he  is  liable  to  no  one.  If,  on  the  other  hand,  the  repairs  are 
done  with  gross  negligence,  whether  by  himself  or  by  his  servants 
or  perhaps  even  by  an  independent  contractor  carefully  selected 
by  him,  he  is  liable  to  the  tenant  and  perhaps  also  to  the  wife  of 
the  tenant  if  she  accompanies  her  husband  in  his  visit  to  the  land- 
lord and  joins  in  the  complaint  and  is  present  when  he  promises  to 
make  the  repairs.^ 

If,  however,  the  tenant  goes  beyond  mere  complaint  and  threatens 
to  exercise  a  right  given  him  in  his  lease  to  terminate  his  tenancy, 
or,  his  lease  being  about  to  expire,  warns  the  landlord  that  he  will 

32Z  Mass.  447,  with  ample  citation  of  authorities,  there  is  no  duty  arising  out  of  a 
gratuitous  undertaking  of  repairs  by  a  landlord  to  anybody  except  to  the  person  or 
persons  with  whom  the  gratuitous  undertaking  was  direcdy  made.  There  can  be  no 
negligence  unless  there  is  a  duty.  Negligence  consists  in  doing  or  omitting  to  do  an 
act  in  violation  of  a  legal  duty  or  obligation  due  to  the  person  sustaining  injury.  Minor 
V.  Sharon,  Z12  Mass.  477,  487.  Lebourdaia  f.  Vitrified  Wheel  Co.,  194  Mass.  341* 
Bemabeo  f.  Kaulback,  226  Mass.  128,  131.  Mammott  f.  Worcester  Consolidated 
Street  Railway,  228  Mass.  282,  284.   Savings  Bank  v.  Ward,  100  U.  S.  195,  20a,  205." 

■  Rugg,  C.  J.,  at  p.  398,  399. 

^  It  would  seem  also  that  a  similar  liability  shotild  eadst  to  any  other  member  of 
the  household,  or  to  any  other  person  interested  in  the  safety  of  the  shop,  sudi  as  a 
habitual  customer  who  accompanied  the  tenant  and  was  present  when  the  promise 
was  given. 


LANDLORD  AND  TENANT  63  S 

not  renew  it  unless  the  repairs  are  made,*  the  landlord's  liability  is 
enlarged  both  in  the  character  of  the  negligence  for  which  he  is 
liable  and  in  the  persons  to  whom  he  is  liable.  He  is  liable  if  the 
repairs  are  made  with  ordinary  negligence  and  he  is  liable  not  only 
to  the  tenant  and  to  his  household  but  also  to  ''all  persons  who 
within  the  contemplation  of  the  landlord  and  the  tenant  were  to 
use  the  premises  under  the  lease";  in  other  words,  to  all  those 
whom  the  tenant  chooses  to  permit  or  invites  to  enter,  unless  the 
lease  contains  a  provision  that  he  must  exclude  certain  classes  of 
persons  or  may  not  put  the  demised  property  to  certain  uses  which 
involve  their  admission. 

But  if  the  landlord  is  not  frightened  by  the  threat  or  does  not 
care  whether  the  tenant  terminates  his  lease  or  not,  and  the  tenant 
thereupon  employs  him  as  btiilder  and  contractor  to  do  the  work 
as  any  other  builder  and  contractor  would,  agreeing  to  pay  for  it, 
the  landlord,  as  contractor,  no  matter  whether  he  was  guilty  of 
ordinary  or  gross  negligence  in  making  the  repairs,  is  answerable 
only  to  the  tenant,  after  the  tenant  has  accepted  the  repairs  as 
complete.  And  this  is  so,  though  the  danger  negligently  created 
could  not  have  been  discovered  after  the  work  was  done  by  anything 
short  of  tearing  the  whole  job  to  pieces.  Yet  the  repairs  would  in 
each  case  have  been  done  by  the  builder's  regular  force  of  workmen 
under  his  own  direction  or  the  direction  of  his  regular  foreman.' 

It  may  well  be  that  the  fact  that  the  repairs  are  made  for  a  valu- 
able consideration  may  properly  increase  the  degree  of  care  re- 
quired or  even  the  amoimt  of  skill  which  must  be  exercised  by  him 
who  undertakes  the  work,  though  where  the  person  gratuitously 

*  If  the  tenant  bas  no  light  to  terminate  the  lease,  a  pzomise  to  repair  made  to 
prevent  him  from  carrying  out  a  threat  to  do  so  is  held  to  be  without  consideration. 
Hart  V,  Coleman,  292  Ala.  447, 68  So.  315  (1915). 

*  Indeed,  it  is  possible  to  suggest  a  case  in  which  it  mig^t  be  doubtful  in  which 
capacity  he  acted.  Suppose  in  the  case  given  above,  the  landlord  refuses  to  make  the 
repairs  at  his  own  expense,  the  tenant  refuses  to  pay  the  ordinary  rates  chaiged  by 
contractors  and  persists  In  his  threat  to  vacate  the  premises.  The  builder-landlord 
suggests  and  the  tenant  accepts  as  a  compromise,  the  proposition  that  the  builder- 
landlord  will  make  the  repairs  at  cost.  In  such  case,  what  is  his  position?  Does  he 
act  as  builder,  liable  only  to  the  tenant,  or  does  he  act  as  landlord,  liable  also  to  the 
tenant's  family  and  his  business  and  social  guests  ? 

Probably  he  would  be  held  to  act  as  landlord,  since  the  only  benefit  which  he  re- 
ceives other  than  that  of  finding  woik  for  his  force,  (though  if  business  is  slack  even 
oontractors  find  it  worth  ^diOe  to  take  contracts  very  close  to  cost,)  is  the  retention 
oi  a  tenant 
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undertaking  such  rq)airs  is  himself  a  man  whose  business  requires 
him  to  possess  special  skill,  there  is  less  reason  to  excuse  unskilful- 
ness  even  in  a  gratuitous  imdertaking. 

But  there  is  no  principle  general  either  to  the  law  of  contracts 
or  of  torts  which  justifies  extending  the  liability  of  a  landlord  mak- 
ing repairs  for  a  benefit  moving  to  him  as  such,  to  persons  to  whom 
he  would  not  be  liable  if  he  made  the  same  repairs  gratuitously, 
and  to  whom  a  contractor  or  even  he  himself,  if  acting  as  con- 
tractor, would  not  be  liable,  if  he  had  undertaken  the  work  for 
reward  in  the  course  of  his  business  as  contractor. 

If  the  obligation  to  exercise  care  in  making  repairs  arises  out  of 
the  imdertaking,  and  is  the  creature  exclusively  of  the  consensual 
act  of  giving  the  promise,  while  there  may  be  a  doubt  as  to  the 
propriety  of  regarding  such  an  undertaking,  if  gratuitous,  as  in 
pari  materia  with  the  true  contract,  such  an  undertaking,  for  a  con- 
sideration, has  far  more  if  not  all  of  the  attributes  of  a  perfect  con- 
tract. Therefore,  it  seems  clearly  erroneous  to  apply  to  the  former 
that  fundamental  principle  of  the  law  of  contracts,  which  restricts 
liability  to  those  party  to  the  consideration,  while  refusing  to  apply 
it  to  the  latter. 

And  since  the  landlord  as  such  owes  no  duty  to  keep  the  interior 
of  the  demised  premises  in  a  condition  safe  for  use  and  therefore 
the  landlord's  undertaking,  whether  gratuitous  or  for  hire,  does 
not  define  a  previously  existing  relational  obligation,  it  seems 
equally  erroneous  to  impose  on  him,  if  he  imdertakes  the  repairs, 
a  wider  liability  than  is  imposed  upon  any  other  person  who 
improperly  performs  a  similar  imdertaking  for  a  consideratioa 
other  than  a  benefit  as  landlord. 

If  the  liability  for  negligent  repairs  gratuitously  undertaken  by 
a  landlord  is  not  based  upon  his  failure  to  confer  the  benefit  which 
a  perfect  performance  would  give,  but  upon  his  misfeasance,  it  is 
not  in  its  essence  a  Contract  but  a  Tort  liability.  As  such  its 
extent  should  be  determined  by  the  principles  general  to  that  part 
of  the  law  which  deals  with  the  liabilities  of  those  who  by  their 
actions  create  a  risk  of  harm  to  others  which  results  in  injury. 
And  it  should  be  immaterial  that  the  improper  repairs  are  done 
imder  a  gratuitous  imdertaking,  rather  than  for  hire  or  for  a  benefit 
accruing  to  the  actor  as  landlord,  or  even  that  they  are  done  with- 
out any  understanding  with  the  tenant  at  alL    It  should  extend 


i 


LANDWED  AND  TENANT  637 

to  an  persons  whom  the  landlord  ought  to  contemplate  as  apt  to 
be  exposed  to  whatever  risk  a  lack  of  care  on  his  part  would  create^ 
unless  there  is  some  limitation  recognized  by  Tort  law  confining 
the  liability  within  narrower  bounds. 

In  a  nmnber,  indeed,  a  majority,  of  jurisdictions  the  liability  of 
a  contractor  who  as  such  contracts  to  do  construction  or  repair 
work  upon  another's  property,  or  of  a  manufacturer  making  an 
article  for  sale,  is  restricted  to  the  owner  of  the  property  with 
whom  the  contract  is  made  or  the  person  to  whom  the  article  is 
sold  as  the  first  step  in  its  distribution. 

But  there  is  no  intimation  in  any  of  the  cases  dted  by  the  Massa- 
chusetts Supreme  Judicial  Court  of  any  reason  why  this  limita- 
tion should  not  include  landlords,  or  why,  if  landlords  are  to  be 
excluded,  their  liability  should  depend  upon  the  work  being  done 
for  the  purpose  of  gaining  an  advantage  as  landlord. 

Bergeron  v.  Forest  leaves  the  Massachusetts  law  on  this  subject 
in  such  a  confused  and  imcertain  state  as  to  reqiure  an  examination 
of  the  cases  preceding  it. 

n 

Prior  to  1870,  the  Massachusetts  decisions  as  to  the  liability  of 
a  landlord  for  injuries  caused  by  the  defective  condition  of  his 
premises  while  in  the  occupation  of  a  tenant  followed  the  generally 
accepted  doctrines  on  the  subject. 

The  landlord  is  imder  no  duty  to  turn  over  to  the  tenant  the 
premises  in  a  condition  fit  for  safe  occupation  and  use.  He  is, 
therefore,  not  liable  to  a  tenant  or  a  person  entering  in  the  right 
of  the  tenant  who  while  upon  the  premises  is  injured  by  a  dan- 
gerous defect  therein,^  xmless  the  landlord  knew  of  the  defect  and 

'  Unless  the  premises  aie  leased  for  immediate  use  in  their  existing  condition,  for  a 
purpose  which  involves  the  lessee  inviting  the  public  thereto,  Oxford  v.  Leathe,  165 
Mass.  254, 43  N.  E.  92  (1896).  A  **  rink  and  seats  "  leased  for  four  nights  to  one  Gleason 
who  owned  a  troupe  of  trained  horses,  under  an  arrangement  by  which  the  lessor  was 
to  retain  control  of  the  box  office  till  his  nightly  rent  was  collected.  ''The  short  and 
interrupted  character  of  the  occupation  allowed  to  Gleason  made  it  obvious  that  the 
safety  of  the  building  must  be  left  mainly  to  the  defendant "  per  Holmes,  J. 

See  accord:  Camp  v.  Wood,  76  N.  Y.  92  (1879);  c^d  Fox  v.  Buffalo  Paik«  9X  App. 
Div.  321, 47  N.  Y.  Supp.  788  (1897).  And  see  Barrett  9.  Lake  Ontario  Co.,  174  N.  Y. 
3x0, 66  N.  E.  968,  (1903);  Albert  v.  State,  \ise  of  Ryan,  66  Md.  325,  7  AtL  697  (1887); 
Joyce  V.  Martin,  15  R.  I.  588, 10  Atl.  620  (1887);  and  Kane  v.  Lauer,  52  Pa.  Sup.  467 
(19x3)  >  ^  which  the  premises  were  let  for  a  considerable  term  (in  Kane  v.  Lauer,  for 
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concealed  it  from  the  tenant  or  failed  to  disclose  it  to  him,  it  being 
unlikely  to  be  discovered  by  the  tenant  by  any  inspection  which 
he  was  bound  to  make.^ 

Since  the  landlord  is  under  no  duty  to  repair  defects  existing 
prior  to  the  lease,  a  fortiori,  he  is  under  no  duty  to  repair  dilapida- 
tions which  occur  during  the  tenancy  even  though  called  to  his  at- 
tention by  the  tenant. 

A  covenant  to  repair  is  held  to  create  a  pmrely  contractual  obliga- 
tion, there  being  no  pre-existing  common  law  duty  which  it  defines. 
And  a  separate  agreement  made  upon  sufficient  consideration  after 
the  premises  have  been  turned  over  to  the  tenant  clearly  should 
have  no  greater  effect.  Only  the  tenant  can  recover  for  the  land- 
lord's breach  of  such  a  covenant  or  agreement  and  the  tenant's 
recovery  is  limited  to  the  cost  to  which  he  is  put  in  making  the  re- 
pairs which  the  landlord  should  have  made  and  to  the  loss  of  the 
use  of  the  premises,  if  the  landlord's  breach  has  made  them  unfit 
for  use.* 

A  distinction  is  drawn  between  such  covenants  and  covenants 
to  make  such  repairs  as  are  necessary  to  prevent  the  premises  from 
becoming  a  nuisance  in  the  strict  sense  of  that  term,  that  is,  of 
falling  into  a  condition  likely  to  do  harm  to  persons  and  property 
outside  the  boimdaries  of  the  premises.  The  landlord  is  liable 
under  such  covenants  for  any  injiuy  to  persons  or  property  sus- 
tained outside  of  the  premises,^^  the  person  injured  having  his 
election  to  sue  either  the  landlord  or  the  tenant." 

two  years).  Tlie  fact  that  the  lease  is  for  the  specific  puipose  of  throwing  it  opoi  to 
iche  public  is,  in  some  of  the  cases,  held  to  make  its  condition,  rendering  it  dangerous 
to  the  public  using  it,  ''a  nuisance,"  so  as  to  make  the  landlord  liable  on  the  princqile 
laid  down  in  Rosewell  v.  Prior,  2  Salkeld,  460  (1701).  It  is  hard  to  see  any  logical  dis- 
tinction between  such  cases  and  the  lease  of  a  shop  or  even  a  dwelling.  The  proba- 
bility of  injuiy  and  not  the  number  of  persons  imperilled  should  controL  There  is 
much  force  in  what  Wilkes,  J.,  says  in  Willcox  v.  Hines,  100  Tenn.  538,  558,  46  S.  W. 
297  (1898):  ''The  obligation  not  to  expose  the  individual  to  danger  is  the  same  as 
not  to  expose  the  public  to  danger." 

*  Minor  v,  Sharon,  m  Mass.  477  (1873);  Cowen  9.  Sunderiand,  145  Mass.  363, 
14  N.  E.  117  (1887). 

*  Tuttle  9.  Gilbert  Mfg.  Co.,  145  Mass.  169, 13  N.  £.  465  (1887). 

^^  City  of  Lowell  9.  Spaulding,  58  Mass.  (4  Cush.)  277  (1849),  in  which  Shaw,  C.  J^ 


^  The  marginal  note  to  Payne  9.  Rogeis,  2  H.  Bl.  350  (1794),  is  as  follows:  "If  an 
owner  of  a  house  is  bound  to  repair  it,  he,  and  not  the  occupier^  is  liable  ...  for  an  in- 
juzy  sustained  by  want  of  repair,"  and  18  Haisbusy,  Laws  of  England,  504,  dtes 
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In  1870  it  was  held  in  GiU  v.  MiddleUm  ^  that  a  landlord  was 
liable  for  injuries  which  the  wife  of  his  tenant  received  through  the 

says  that  this  is  "to  avoid  dicuity  of  action,"  dting  Payne  v.  Rogers,  2  H.  Bl.  349 

(1794). 

It  is  very  doubtful  whether  this  is  the  true  reason  or  indeed  a  tenable  reason  for 
holding  a  landlord  liable  because  of  his  covenant  to  repair  the  exterior  of  leased  prem- 
ises. It  implies  that  such  a  covenant  binds  the  landlord  to  indenmify  the  tenant  for 
any  damages  which  he  may  have  to  pay  to  a  stranger  because  of  the  bad  repair  of  the 
premises  which  he  occupies.  It  does  not  explain  why  such  a  covenant  should  have  such 
an  effect,  while  a  covenant  to  repair  the  interior  of  the  premises  is  construed  to  bind 


Payne  v.  Rogezs  as  authority  for  its  statement  that  the  liability  is  shifted  to  the  land- 
lord. On  the  other  hand,  Lord  Denman  says  in  Russell  v,  Shenton,  3  A.  &  £.  (n.  s.) 
449i  459  (1S42),  ''that  the  language  of  the  Court"  (in  Payne  9.  Rogers)  "is  not  very 
dear;  but,  if  the  marginal  note  may  be  taken  to  be  a  fair  representation  of  the  effect 
of  the  decision,  it  will  be  hard  to  reconcile  with  Cheetham  f.  Hampson,  4  T.  R.  3x8 
(1791)."  It  is  submitted  that  the  language  of  none  of  the  judges,  taken  in  connection 
with  the  actual  question  before  them,  required  so  broad  a  statement.  Buller,  J.,  says, 
2  H.  BL  351 :  '*!  agree  that  the  tenant  as  occupier  is  prima  facie  liable  to  the  public, 
whatever  private  agreement  there  may  be  between  him  and  the  landlord.  But  if  he 
can  show  that  the  landlord  is  to  repair,  then  the  landlord  is  liable. "  The  action  was 
against  the  landlord  and  not  the  tenant,  and  it  is  giving  too  much  weight  to  the  words 
*' prima  facie*'  to  hold  that  Justice  BuUer  meant  thereby  that  the  tenant  was  liable 
only  until  he  could  transfer  his  liability  to  the  landlord  by  showing  that  the  latter 
had  covenanted  to  repair,  without  regard  to  the  fact  that  he  expressly  states  that 
this  "prima  facte"  liability  exists  ''whatever  the  private  agreement  may  be  between 
him  and  his  landlord/'  And  Justice  Heath's  reason,  that  ''if  we  hold  the  tenant 
liable,  then  we  encoiuage  circuity  of  action,  as  the  tenant  would  have  his  remedy  over 
against  the  landlord,"  while  it  may  be  a  good  or  a  bad  reason  for  holding  the  landlord 
directly  liable,  would  be  at  least  as  valid  if  he  had  said  "if  we  hold  the  tenant  soldy 
liable,"  which  after  all  was  the  only  way  in  which  the  liability  of  the  tenant  was  in- 
volved in  the  question  before  him.  At  all  events  American  courts,  while  accepting 
Payne  v,  Rogers  as  authority  for  what  it  actually  dedded,  have  not  followed  the 
maiiginal  note.  Chief  Justice  Shaw  says,  in  Lowell  9.  Spaulding,  4  Cush.  (Mass.)  277, 
279  (1849):  "By  common  law,  the  occupier  and  not  the  landlord  is  bound,  as 
between  himself  and  the  public,  so  far  to  keep  the  buildings  in  repair  that  they  may  be 
safe  for  the  public.  If,  indeed,  there  is  an  express  agreement  between  landlord  and 
tenant,  that  the  foimer  shall  keep  the  premises  in  repair,  . .  .  the  party  injured  by  the 
defect  and  want  of  rq)air,  may  have  his  action  in  the  first  instance,  against  the  land- 
lord," that  is,  may  sue  him  directly  and  need  not  sue  the  tenant  primarily  liable,  leav- 
ing him  to  recover  over  from  the  landlord  on  their  agreement;  and  see  to  the  same 
effect  Scholfidd,  J.,  in  Gridley  0.  Bloomington,  68  IlL  47  (1873).  Rogers,  J.,  in  Bears 
V,  Ambler,  9  Pa.  193  (1848)  is  even  more  explidt.  He  says,  "a  tenant  or  occupier  is 
alwasrs  liable  for  an  injury  caused  by  his  neglect,  irrespective  of  any  contract  between 
him  and  the  landlord"  (note  the  similarity  to  Justice  Buller's  statement  in  Payne  v. 
Rogers);  "the  tenant  always  is,  the  landlord  may  be,  liable  for  an  injtizy  sustained  by 
a  third  party . " 

»  los  Mass.  477,  478,  479  (1870). 
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collapse  of  the  floor  of  an  outbuilding  which  a  landlord  had  under- 
taken to  repair  and  which  after  negligently  making  some  rqMurs, 
he  had  assiu-ed  her  he  had  made  safe  for  her  to  use. 
The  Court,  speaking  through  Justice  Ames,  said: 

"In  the  ordinary  contract  between  landlord  and  tenant,  there  is  no 
implied  warranty  on  the  part  of  the  former  that  the  demised  premises 

the  landlord  no  further  than  to  reimburse  the  tenant  for  the  cost,  to  which  he  is  put 
in  making  for  himself  those  repairs  which  the  landlord,  in  breach  of  his  covenant,  has 
failed  to  make. 

Nor  is  there  any  general  principle  of  law  against  circuity  of  action  which  univenally 
permits  a  direct  recovery,  whenever  the  person  responsible  at  common  law  for  an  in- 
jury to  another  has  a  right  to  indemnity  from  some  third  person.  Suppose  that  a 
vendor  warrants  tools  or  machinery  as  fit  for  a  particular  use,  for  which  th^  are  in 
fact  unfit,  and  the  purchaser,  relying  on  the  warranty,  supplies  them  to  his  servant 
without  inspecting  them  and  so  makes  himself  liable  for  an  injmy  caused  thereby. 
The  vendor  is  liable  to  indemnify  the  purchaser  for  the  damages  which  his  servant 
recovers.  But  no  one  has  ever  suggested  that  to  avoid  circuity  of  action  the  senvnt 
might  recover  directly  against  the  warranting  vendor,  still  less  that  his  only  ri^t  of 
action  is  against  the  warrantor,  as  the  maTginaJ  note  to  Payne  v.  Rogers  states  the 
effect  of  the  landlord's  covenant  to  be. 

A  better  reason  would  seem  to  be  that  given  by  McUvaine,  J.,  in  Cheadle  v.  Bur- 
dick,  26  Ohio  St.  393,  at  p.  396  (1875),  that  the  landlord,  "having  thus  reserved  the 
control  [of  the  premises]  to  the  extent  necessary  for  making  repairs,  his  duty  to  the 
public  in  relation  to  the  property  is  not  affected  by  the  lease,"  and  by  C(dHns,  M.  R., 
in  Cavalier  v.  Pope,  L.  R.  [1905]  2  K.  B.  757,  762,  and  May  f.  Ennis,  78  App.  Div. 
552,  79  N.  Y.  Supp.  896  (1903). 

This  would  make  the  obligation  sound  in  tort  and  thus  prevent  the  anomaly  of  a 
contract  creating  an  obligation  toward  those  not  party  to  it.  And  it  vrouid  eicplaxB 
the  difference  in  effect  given  to  a  covenant  to  make  repairs  necessary  for  the  safety 
of  the  public  and  a  covenant  to  make  such  repairs  as  are  necessary  only  for  the  safety 
of  those  who  enter  the  premises  in  the  course  of  the  occupier's  use  of  them. 

Those  who  enter  the  premises  must  look  to  him,  who  permits  his  entry,  to  make 
them  safe  or  to  disclose  any  defect  which  renders  them  unsafe  for  his  use,  and  the  law 
does  not  require  the  owner  to  contemplate  the  probability,  however  great  it  may 
actually  be,  that  the  tenant  will  use  or  permit  others  to  use  property  Which  he  knows 
the  owner  has,  in  breach  of  his  covenant,  failed  to  repair.  Mere  power  to  enter  and 
perform  his  contract  is  therefore  not  enough  to  cast  on  him  any  duty  to  make  the 
premises  safe  for  use.  But  the  owner  has,  as  such,  a  duty  to  maintain  his  property  in 
such  a  condition  that  it  shall  not  be  dangerous  to  the  public,  whether  as  travelers  on 
a  highway  upon  which  it  abuts,  or  as  owners  of  a4jacent  property,  or  as  persons  vpoa 
such  property  in  the  owner's  right  quite  independent  of  his  or  the  occupier's  consent 
His  duty  may  be  suspended,  when  in  a  legally  permissible  way,  as  by  leasing  the 
premises,  he  parts  with  his  right  to  enter  it  and  so  loses  his  power  to  perform  his 
duty  to  maintain  it  in  safe  condition;  but  when  by  a  covenant  to  repair  he  retains  the 
light  of  entry  ^nd  the  power  for  performance,  the  reason  for  the  suspension  of  hb 
duty  fails.  This  is  similar  to  the  difference  in  the  liability  which  a  landlord  incurs 
to  the  pubUc  and  those  injured  while  within  premises  which  he  leases  in  a  pate&4j 
ruinous  condition,  both  external  and  intemaL 
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are  in  tenantable  condition.  He  is  under  no  obligation  to  make  repairs, 
unless  such  a  stipulation  makes  a  part  of  the  original  contract:  and  any 
promise  to  do  so,  founded  merely  on  the  relation  of  the  parties,  and  not 
one  of  the  conditions  of  the  lease,  would  be  without  consideration,  and 
for  that  reason  would  create  no  liability.  But  although  a  gratuitous 
executory  contract  of  that  kind  would  not  be  binding  upon  him,  he 
would  place  himself  in  a  very  different  position  if  he  should  see  fit  to 
treat  it  as  binding,  and  actually  enter  upon  its  fulfilment  He  is  at  liberty 
to  repudiate  or  to  perform  it,  at  his  option;  but  if  bis  choice  should  be 
to  perform  it,  he  comes  under  some  degree  of  liability  as  to  the  manner 
of  its  performance.^*  It  is  well  settled,  that,  for  an  injury  occasioned  by 
want  of  due  care  and  skill  in  doing  what  one  has  promised  to  do,  an 
action  may  be  maintained  i^inst  him  in  favor  of  the  party  relying  on 
such  promise  and  injured  by  the  breach  of  it,  although  there  was  no 
consideration  for  the  promise.^^ 

In  this  case,  the  landlord  was  told  that  the  building  was  in  an  unsafe 
condition;  and  what  he  imdertook  to  do,  at  the  request  of  his  tenant,^' 

"  At  first  glance  the  opinion  might  be  taken  to  indicate  that  the  right  to  refuse  to 
carry  out  a  gratuitous  promise  is  lost  by  embarking  on  its  performance,  or  at  the  least 
that  care  must  be  exercised  so  that  even  a  partial  performance  may  be  well  done  as 
far  as  it  goes. 

But  this  part  of  the  opinion  must  be  taken  in  connection  with  the  emphasis  later  put 
on  the  defendant's  assurance  that  the  premises  had  been  made  safe.  The  gist  of  the 
defendant's  wrong  is  the  miftleading  quality  of  his  conduct  and  words.  Clearly  he 
might,  after  starting  to  repair,  have  changed  his  nund  and  abandoned  the  work  so 
long  as  he  had  done  nothing  to  mislead  the  tenant  into  believing  that  he  had  completed 
it.  The  tenant  had  no  right  to  demand  that  he  should  carry  out  his  gratuitous  under- 
taking, and  he  had  certainly  no  right  to  complain  that  he  had  been  given  half  a  loaf 
rather  than  no  bread.  He  would  not  have  been  harmed  but  benefited  by  so  much  as 
the  landlord  had  chosen  to  do,  though  less  than  what  he  had  promised.  So,  too,  if 
the  landlord  had  told  the  tenant  exactly  what  he  had  done  and  what  material  he  had 
used  and  the  tenant  had  chosen  to  consider  that  they  had  made  the  outbuilding  safe, 
any  injury  he  sustained  by  using  it  would  have  been  ascribed  to  his  own  bad  judgment, 
for  he  certainly  is  not  entitled  to  demand  better  judgment  from  his  bindloxd  than  he 
exerdses  for  his  own  protection.  See  Marston  v.  Frisbie,  168  App.  Div.  666,  154 
N.  Y.  Supp.  367  (1915);  Rhoades  0.  Seidel,  139  Mich.  608,  102  N.  W.  1035  (1905); 
and  Sheridan  v.  Krupp,  141  Pa.  564,  21  AtL  670  (1891). 

The  landlord  was  held  bound  to  take  care  to  do  the  work  well  because  he  had  taken 
over  the  control  of  this  work,  involving  as  it  did  the  safety  of  the  tenant  and  of  those 
who  might  use  the  premises  in  his  right,  into  his  own  exclusive  charge  and  custody 
with  full  knowledge  that  the  tenant  must  rely  on  his  care  and  skill  for  his  own  pro- 
tection and  that  of  his  invitees  and  licensees. 

i«  Citing  Benden  v.  Manning,  2  N.  H.  289  (1820);  Thome  v.  Deas,  4  Johns.  (N.  Y.) 
84  (1809);  Elsee  9.  Gatward,  5  T.  R.  143  (i793);  Shiells  9.  Blackbume,  i  H.  Bl.  158 
(1789);  Balfe  9.  West,  22  Eng.  Law  &  Eq.  506  (1853). 

"  The  report  states  that  at  the  trial  these  facts  iitUer  alia)  appeared:  ''The  out- 
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was  to  make  it  safe.  He  not  only  assumed  to  do  the  work,  but  he  noti- 
fied the  tenant  when  it  was  done,  and  invited  him  to  make  use  of  the 
building,  assming  him  that  it  was  perfectly  safe.  Undei:  these  drcum- 
stances,  it  was  correctly  ruled  by  the  presiding  judge,  that  if  on  trial  it 
proved  to  be  unsafe,  by  reason  of  the  want  of  ordinary  care  and  skill  on 
the  part  of  the  defendant  in  the  workmanship  or  in  the  selection  of  the 
materials  used,^*  he  might  be  held  responsible  in  damages." 

The  opinion  of  Justice  Ames  is  in  some  respects  rather  vague 
and  it  is  difficult  to  reconcile  the  facts  as  stated  by  him  with  those 
appearing  at  the  trial.    But  it  is  clear  that  it  put  the  defendant's 

buildiiig"  was  out  of  repair  and  the  plaintiffs  (the  action  was  brought  by  the  tenant 
and  his  wife  for  injuries  to  the  latter,  her  husband  being  joined  for  conformity)  "re- 
quested the  landlord  to  put  it  in  repair.  He  said  he  would  do  so.  After  finishing 
them"  (the  repairs)  "he  told  Mis.  Gill"  (the  wife  of  the  tenant)  "that  he  had  made  it 
safe  so  she  need  not  fear  to  use  it." 

^"  The  defendant  had  testified  at  the  trial  that  he  had  made  such  repairs  as  he 
thought  needful  to  render  the  outbuilding  safe.  The  trial  judge  refused  to  instruct 
the  juiy  as  requested  by  the  defendant,  (i)  that  he  was  not  liable  if  he  had  made  sudi 
repairs  as  he  thought  sufficient  to  make  the  premises  safe  and  (a)  that  he  was  not 
liable  unless  he  knew  or  believed  that  the  repairs  which  he  made  were  insufficient 
and  that  the  premises  were  still  unsafe  and  dimgerous.  The  judge  instructed  the  juiy 
that  the  defendant  was  liable  for  want  of  ordinary  care  and  skill  in  workmansh^  or 
selection  of  materials.  The  Supreme  Judicial  Court  held  this  instruction  proper, 
rejecting  the  aigument  that  "the  defendant  could  only  be  held  xesponable  for  bad 
faith  or  gross  negligence."  Anything  approaching  a  full  discussion  of  the  existence 
of  "gross  negligence"  as  distinct  from  "ordinary  negligence"  and  the  predse  standaid 
of  proper  perf  onnance  of  a  gratuitous  undertaking,  whether  to  make  repairs,  to  per* 
form  other  services  or  to  keep  as  bailee  the  chattels  of  a  bailor,  would  require  a 
separate  article.  The  first  question  in  its  essence  spears  to  be  one  of  terminology, 
since  the  same  result  is  reached  by  holding  that  in  one  situation  a  man  is  liable  foe 
ordinary  negligence  and  in  another  is  liable  only  if  guilty  of  gross  n^Iigence  and  by 
holding  that  a  man  is  in  all  situations  bound  to  use  a  degree  of  care  varying  with 
the  circumstances.  But  where,  as  in  Massachusetts,  the  legislature  has  used  the 
term  "gross  negligence"  in  its  statutes,  it  may  be  necessary  to  treat  it  as  distinct 
from  ordinary  negligence.  It  is  enough  to  say  that  until  191 7  the  landlord  gratui- 
tously making  repairs  was  held  responsible  for  ordinary  care  and  in  Buldra  v.  Henin, 
3X2  Mass.  275,  98  N  £.  863  (1912)  the  landlord  was  held  answerable  for  the  merdy 
operative  negligence  of  an  independent  contractor,  —  a  gas  fitter,  —  sent  to  cap 
pipes  on  which  fixtures  had  not  yet  been  installed. 

But  in  West  v.  Poor,  196  Mass.  183, 81  N.  £.  960  (1907),  it  was  hdd  that  the  liabil- 
ity of  a  man  who  invites  another  to  ride  gratis  in  his  carriage  is  no  greater  than  that 
of  a  gratuitous  bailee,  who  in  Massachusetts  is  held  to  be  liable  only  for  gross  negjfi- 
gence,  and  in  Massaletti  v.  Fltzroy,  228  Mass.  487, 118  N.  £.  168  (1917)  in  an  opinion 
in  which  the  whole  question  of  gross  negligence  is  discussed  at  great  length,  the  oouzt, 
regarding  all  gratuitous  undertakings  as  governed  by  the  same  principle  as  gratuitous 
bailments,  expressed  its  disapproval  of  that  part  of  Gill  «.  Middleton  which  hdd  the 
landlord  liable  for  "ordinary  negligence"  in  making  gratuitous  repairs. 
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liability  upon  general  principles  assumed  to  apply  to  the  mis- 
feasance of  any  gratuitous  undertaking  and  not  upon  any  peculiar 
and  exceptional  obligation  which  a  landlord  assumes  by  at- 
tempting to  perform  a  gratuitous  undertaking  to  make  repairs  for 
a  tenant. 

It  is  equally  clear  that  it  emphasizes  the  fact  that  the  person  in- 
jured was  misled  into  using  the  outbuilding  both  by  the  fact  that 
the  landlord  had  gone  through  the  fonn  of  making  repairs  and  by 
his  express  assurance  that  it  was  perfectly  safe. 

There  is  nothing  to  indicate  that  he,  and  still  less  that  the  trial 
judge  whose  instruction  he  approved,  regarded  the  undertaking  as 
made  with  the  female  plaintiff  or  that  either  of  them  regarded  this 
matter,  or  the  fact  that  the  promise,  if  made  only  to  the  tenant, 
was  given  in  her  presence  as  controlling,  and  from  the  fact  that  the 
assurance,  which  was  actually  given  to  the  tenant's  wife,  was  said 
to  have  been  given  to  the  tenant,  it  would  seem  that  the  tenant's 
family  was  considered  substantially  identified  with  the  tenant  in  so 
far  as  their  occupation  of  the  demised  premises  was  concerned. 

In  none  of  the  many  cases  which  dted,  followed  or  distinguished 
GiU  v.  MiddleUm  during  the  forty-five  years  between  1870  and 
191 5,  was  there  any  intimation  that  the  liability  of  a  landlord 
gratuitously  making  repairs  was  restricted  to  the  tenant  or  to  those 
persons  of  his  family  who  were  present  when  the  promise  was  made 
and  to  that  extent  co-promisees. 

In  RUey  v.  Lissner  ^^  Justice  Holmes  dtes  GUI  v.  MiddleUm  as 
authority,  for  permitting  the  wife  of  the  tenant  to  recover,  though 


1^  160  Mass.  330y  35  N.  E.  1x30  (1894).  The  landlord's  negligence  consisted  in  a 
failure  properly  to  replace  the  cover  of  a  cesspool,  which  he  had  gratuitously  cleaned, 
and  so  to  restore  the  premises  to  their  previously  safe  condition.  Thus  it  created  a 
new  defect  and  did  not  merely  fail  to  remove  an  old  one.  But  this  was  properly  as- 
sumed to  be  immateriaL  In  the  veiy  recent  case  of  Harvey  f.  Crane,  131  N.  £.  168 
(Mass.,  192 1)  the  court  treats  a  veiy  sim^  case  as  one  of  negligence  in  perfonning  a 
gratuitous  undertaking  and  in  order  to  hold  the  defendant  landlord  Hable  to  his  tenant 
finds  him  guilty  of  gross  negligence  in  failing  to  close  a  trap-door,  into  which  the 
plaintiff  felly  while  returning  home  at  night  and  entering  the  room  without  stnking 
alight 

The  language  of  the  court  in  describing  this  operative  f oigetf ulness,  which  threat- 
ened no  harm  except  under  the  rather  imusual  dzcumstance  which  actually  occurred, 
lends  point  to  Baron  Rolfe's  statement  that  "it ''  (gross  negligence)  "is  the  same  thing" 
(as  negligence)  "with  the  addition  of  a  vituperative  epithet,"  Wilson  9.  Brett,  11  M. 
&W.  113,115  (1843)' 
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there  is  not  a  fact  reported  which  gives  the  slightest  indication  that 
she  was  present  when  the  landlord  undertook  to  clean  the  cesspool 
whose  badly  replaced  h'd  caused  her  injury,  or  that  she  had  re- 
ceived any  direct  assurance  from  him  or  his  workmen  that  the 
premises  had  been  restored  to  their  original  safe  condition;  or  in- 
deed that  she  had  received  any  assurance  that  the  work  had  been 
well  done  other  than  that  which  might  be  implied  from  the  fact 
that  the  workmen  had  left  the  job  as  finished. 

In  Skute  v.  Bills,^^  the  person  injured  was  the  daughter  of  the 
tenant.  There  was  nothing  to  indicate  that  she  had  been  present 
when  the  landlord  imdertook  the  repairs  whose  improper  perform- 
ance caused  her  injury  or  that  she  had  received  any  express  as- 
surance from  the  landlord  or  his  workmen  that  the  premises  had 
been  made  safe  for  her  to  use;  yet  the  court  held  that  the  trial  judge 
had  erred  in  directing  a  verdict  for  the  defendant  because  there 
was  evidence  from  which  the  jiuy  might  have  foimd  that  the  in- 
jiuy  was  due  to  the  negligent  manner  in  which  the  repairs  were 
made.  There  was,  it  is  true,  some  evidence  that  at  the  time  when 
the  tenant  was  negotiating  the  lease,  the  landlord's  agent  had 
promised  to  make  any  repairs  that  were  needed  in  reason.  Though 
this  fact  is  stated  in  the  opinion,  the  court  places  no  emphasis  on  it 
nor  does  it  place  the  daughter's  right  to  recover  on  the  ground  that 
the  work  was  done  in  performance  of  an  imdertaking  made  as  in- 
ducement to  the  tenant  to  sign  the  lease. 

This  restriction  of  liability  appears  first  in  Thomas  v.  Lane,^^ 
in  which  it  was  held  that  if  ''a  landlord  gratuitously  or  for  hire  un- 
dertakes to  make  repairs  upon  demised  premises  he  is  under  no 
greater  liability  in  case  the  repairs  are  negligently  made  than  a 
third  person  ^^  would  have  been  if  a  third  person  had  undertaken 

^*  191  Mass.  433,  78  N.  E.  96  (1906).  In  Galvin  v.  Beals,  187  Mass.  250,  72  N.  E. 
969  (1905),  the  facts  were  held  not  to  bring  the  case  within  Gill  v.  Middleton  because 
there  was  no  evidence  to  show  ''that  the  (landlord's)  alleged  agent  undertook  to  do 
anything  about  the  railing  (whose  fall  caused  the  plaintiff's  injury)  or  that  he  did 
anything  about  it.  The  plaintiff  complained  of  certain  defects,  and  these  he  remedied." 
The  case  holds  that  the  mere  fact  that  the  landlord  did  repair  work  on  a  particular 
part  of  the  premises  is  not  sufficient  to  justify  the  tenant  in  aastiming  that  he  had 
discovered  and  remedied  defects  of  which  she  had  not  complained  and  which  he  had 
therefore  never  undertaken  to  repair. 

"  221  Mass.  447,  450, 109  N.  E.  363  (1915). 

'^221  Mass.  447,  450,  109  N.  E.  363  (19 1 5).  "Upon  the  question  whether  a  thiid 
party  imder  these  dzcumstances  is  liable  to  any  one  but  the  other  party  to  the  000- 
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to  make  the  same  repairs  either  gratuitously  or  for  hire  and  had 
done  them  negligently,"  and  therefore  the  defendant  was  not  liable 
to  a  social  guest  of  the  tenant  injured  by  the  giving  way  of  a  railing 
on  the  front  steps  of  the  demised  premises  which  the  defendant 
had,  on  the  complaint  of  the  tenant's  wife,  gratiutously  and  negli- 
gently repaired. 

So  far  from  recognizing  any  difference  in  the  extent  of  the  re- 
spective liability  of  persons  undertaking  repairs,  gratuitously  or 
for  hire,  as  landlord  or  in  any  other  capacity,  the  court  restricts 
the  defendant's  liability  to  his  tenant,  not  because  he  had  imder- 
taken  the  repairs  as  a  favor  to  his  tenant  rather  than  to  induce 
him  not  to  throw  over  his  lease,  not  because  he  was  a  landlord 
rather  than  a  contractor  who  for  hire,  or  as  a  favor  to  a  friend, 
had  made  similar  repairs,  but  because  the  liability  for  the  imper- 
fect performance  of  any  imdertaking  is  restricted  to  those  party 
to  it.^    And  it  is  significant  that  all  the  cases  cited  in  support  of 

tiEct,  Winterbottom  9.  Wright,  xo  M.  &  W.  109,  is  the  leading  case"  and  ''has  been 
cited  with  approval  in  Albro  v,  Jaquith,  4  Gray  99,  102,  Davidson  9.  Nichols, 
xz  AUen  514,  520,  Osborne  v.  Morgan,  150  Mass.  X02,  104,  and  is  the  law  of  the 
Commonwealth.  See  Lebourdais  v.  Vitrified  Wheel  Co.,  X94  Mass.  34X."  Many 
cases  from  other  jurisdictions  are  dted  in  a  footnote  but  in  all  but  one,  Curtin  9. 
Somerset,  140  Pa.  70,  2x  AtL  244  (1891),  in  which  the  defendant  was  a  contractor  for 
the  construction  of  a  hotel,  the  defendant  was  a  manufacturer  the  use  of  whose  negli- 
gently made  product  had  injured  some  one  other  than  his  immediate  vendee. 

^  Loring,  J.,  held,  221  Mass.  447, 45X  (1915),  that  Gill 9.  Middleton  ''must  be  taken 
to  be  an  authority  depending  upon  the  special  dxcimistances  of  that  case. "  He  quotes 
its  facts  as  stated  in  the  report,  inter  alia,  that  "the  plaintififs  requested  the  defendant 
to  put  it  in  repair.  He  said  he  would  do  so."  And  he  then  sajrs:  "It  appears,  there- 
fore, that  in  that  case  the  imdertaking  of  the  landlord  to  put  the  privy  in  repair  was 
an  undertaking  not  with  the  tenant  alone  but  an  undertaking  with  the  tenant  and 
his  wife;  and  further  that  the  defendant  landlord  recognized  that  his  undertaking  was 
an  undertaking  with  the  wife  as  well  as  with  the  tenant  by  giving  her  the  assurance 
('after  finUhitig  them')  that  he  had  made  it  safe,  so  that  she  need  not  fear  to  use  it.'' 

Apparently  he  regards  the  landlord's  obligation  to  exercise  care  in  making  such 
repairs  as  he  chose  to  make  as  arising  out  of  the  promise  and  so,  in  analogy  to  con- 
tractual obligations,  confined  to  those  to  whom  the  promisor  understands  that  he  is 
giving  the  promise.  It  is  submitted  that  the  obligation  does  not  arise  out  of  the  prom- 
ise but  out  of  the  misfeasance  in  the  attempt  to  perform  it.  See  as  to  this  p.  65 1 ,  infra, 
. .  It  would  attach  if  the  work  was  done  without  any  definite  antecedent  promise, 
as  in  Gregor  9.  Cady,  82  Me.  X3x,  19  Atl.  xo8  (1889),  or  even  if  the  landlord  had  planned 
it  as  an  agreeable  surprise  to  an  absent  tenant,  who  had  not  known  of  it  till  the  work 
was  completed. 

It  is  curious  that  the  same  Justice,  who  had  only  a  short  time  before  gone  out  of 
Us  way  in  Miles  9.  Janvrin,  196  Mass.  43X,  82  N.  £.  708  (1907),  see  note  25,  infra,  to 
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this  general  principle  axe  cases  where  the  tindertaking  was  for  hire 
or  where  goods  had  been  manufactured  and  sold.  Not  one  is  a 
case  of  services  gratuitously  undertaken  or  of  chattels  gratuitously 
given  or  lent. 

Yet  within  iova  months  the  same  court,  speaking  through  the 
same  justice,  held  in  Fedey  v.  Doylt^  that  a  landlord  who  had  let 
an  ice-cream  parlor  was  liable  to  a  customer  of  his  tenant  who,  while 
sitting  at  a  table  therein,  was  injured  by  the  collapse  of  a  pillar, 
which,  as  part  of  alterations  desired  by  the  tenant,  had  been  sub- 
stituted for  an  unsightly  chimney. 

It  was  held  that  the  case  did  not  come  within  Thomas  v.  Lane 
becaiise  that  case  was  one  where  repairs  had  been  made  gratui- 
tously by  a  landlord  upon  the  tenant's  request  while  in  the  pending 
case  the  repairs  were  made  ^  imder  an  arrangement  by  which  the 


find  a  very  doubtful  theoiy  by  which  to  extend  an  obviously  contractual  obligatkm 
so  as  to  give  a  remedy  for  its  breach  to  those  not  party  to  it,  should  have  regarded  a 
purely  tort  obligation  as  based  on  an  unenforceable  agreement,  and  so  restricted  its 
obligation  as  though  it  were  a  true  contract. 

But  apart  from  this,  the  determination  of  the  persons  to  whom  the  defendant  in- 
tended to  bind  himself  or  to  whom  he  understood  that  he  was  bound  must  often  be 
left  to  conjecture  or  vague  inferences,  such  as  that  which  Loring,  J.  drawa  from  the 
fact  that  the  landlord  assured  the  pUintiS  that  the  privy  had  been  made  safe,  an 
assurance  which  he  mig^t  as  well  have  given  to  any  person  likely  to  use  the  privy 
whom  he  had  met  as  he  was  leaving  the  premises  ''after  finishing"  the  repairs. 
There  is  no  such  sure  and  certain  test  available,  as  in  ocmtracts  founded  on  consider- 
ation, which  only  he  who  furnishes  the  consideration,  can  enforce  or  rely  iqx>n. 

"  2aa  Mass.  155, 157, 109  N.  E.  902  (19x5). 

**  Tlie  facts  are  not  stated  with  absolute  f uUness.  It  is  said  that "  the  def endanfi 
agent  had  the  work  done."  Whether  this  meana  that  the  agent  empkaytd  wmkiucn 
to  do  the  work  under  his  own  direction  or  that,  as  agent,  his  business  was  so  large  that 
he  maintained  a  staff  comiwtent  to  undertake  these  rather  elaborate  alteratioiis,  or 
on  the  other  hand,  that  he  employed  an  independent  contractor  to  do  the  wo^  is 
left  to  conjecture.  But  the  inherent  piobabilitiea  seem  almost  conclusive  in  favur 
ol  the  latter  supposition,  as  the  normal  and  usual  way  in  which  such  altecationa  art 
made  by  any  but  the  most  exceptional  of  agents. 

If  this  is  so,  the  defendant's  liability  like  that  of  the  landlord  in  Bulger  v.  Henin, 
supra,  n.  x6,  who  gratuitously  undertook  to  have  gas  pipes  capped,  goes  far  beyond 
the  normal  concept  of  ordinary  negligence,  which  standing  by  itself  implies  personal 
neglect  or  the  neglect  of  some  servant  or  other  person,  for  whose  conduct  there  is  a 
general  vicarious  liability  placed  by  law  upon  the  defendant. 

There  being  no  statement  that  the  work  was  done  by  an  independent  oontiactor, 
there  is,  of  course,  nothing  to  intimate  that  the  agent  was  negligent  in  coqilqying  an 
incompetent  contractor  or  in  failing  to  discover  the  dangerous  condition  of  the  piDar 
before  accepting  the  work  as  conq>leted  to  his  satisfaction.    The  court,  therefoit 
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rent  would  not  be  raised,  as  the  landlord  had  threatened,  if  the 
tenant  would  bear  the  cost  of  the  alterations  which  he  required  to 
make  the  parlor  more  attractive.  This  was  held  to  warrant  the 
jury  in  finding  that  the  repairs  were  made  by  the  defendant  and 
were  made  by  her  in  order  to  induce  the  tenant  to  continue  his 
tenancy .•*  The  court,  therefore,  held  the  case  to  be  one  "where 
during  the  tenancy  a  change  is  made  in  the  demised  premises  by 
a  landlord  as  one  of  the  terms  by  which  the  lease  is  to  be  continued 
in  effect.  Under  these  circumstances,  the  ri^t  of  recovery  is  not 
limited  to  the  tenant  but  includes  all  persons  who  within  the  con* 
templation  of  the  landlord  and  the  tenant  were  to  use  the  premises 
under  the  lease.  In  the  case  of  an  'ice-cream  parlor,'  that  includes 
persons  who  enter  the  premises  to  buy  ice-cream."  ^ 

• 

Beems  to  impose  upon  the  landlord  the  exceptional  obligation  to  answer  for  the  opera- 
tive negligence  of  an  independent  contractor. 

M  xhe  distinction  seems  a  fine  one  between  alterations  made  to  induce  a  tenant  to 
continue  his  tenancy  and  repairs  undertaken  to  keep  a  good  tenant  satisfied.  Indeed, 
from  what  one  knows  of  human  nature,  it  may  be  suspected  that  repairs  are  rarely 
made  by  landlords  without  some  motive  of  self-interest.  It  is  obvious  that,  to  pre- 
serve his  property  from  falling  into  ruin,  even  the  most  hardhearted  landlord  of  prem- 
ises rented  to  a  poor  tenant  may  agree  to  make  and  pay  for  repairs,  which  by  the  terms 
of  the  lease  the  tenant  ought  to  make.  But  it  is  not  strange  that  this  distinction 
should  be  drawn.  It  is  similar  to  the  distinction  drawn  between  services  rendered 
under  promise  of  a  legacy  and  services  rendered  in  the  hope  of  obtaining  one  by  in- 
ingratiating  oneself  with  a  well-to-do  friend  or  relative. 

**  The  court  then  says:  ''In  other  words,  the  case  is  governed  by  Domenids  v. 
Fleisher,  195  Mass.  281,  not  by  Thomas  v.  Lane. "  By  this,  the  court  must  mean  that 
the  landlord's  liability  b  as  extensive  as  in  that  of  Domenids  9.  Fleisher.  That  case 
had  nothing  whatever  to  do  with  the  misrepair  of  the  interior  of  the  demised  premises 
but  was  a  case  in  which  a  landlord  had  failed  to  maintain  in  safe  condition  a  stairway 
which  was  the  common  approach  for  a  number  of  sq>arate  tenants,  —  the  right  to  use 
the  conmion  stairway  being  as  it  were,  appurtenant  to  the  lease  of  each  tenant,  but 
the  control  and  possession  of  the  stairway  being  retained  by  the  landlord  and  not  in- 
cluded in  the  lease  of  any  of  the  tenants. 

There  appears  in  Miles  v.  Janvrin,  supra,  n.  21,  the  same  curious  tendency  to  justify 
any  extension  of  a  landlord's  liability  under  an  agreement  with  his  tenant  so  as  to 
indude  the  personal  injuries  caused  by  its  breach  not  only  to  him  but  to  all  others 
coming  upon  the  premises  in  his  right,  by  torturing  the  landlord's  position  into  some 
fanciful  analogy  to  that  dealt  with  in  Domenids  9.  Fleisher.  Loring,  J.,  hdd  that 
while  the  breach  of  "an  agreement  to  make  q)ecific  repairs"  or  even  ''an  agreement 
to  keq>  the  premises  in  repair  generally  during  the  tenn  of  the  lease"  does  not  make 
the  landlord  liable  for  personal  injuries  caused  even  to  the  tenant  by  its  breach,  yet 
if  the  landlord  agreed  "  to  maintain  the  premises  in  a  safe  condition  for  his  (the  tenant's) 
use,"  "the  premises  to  be  kept  in  repair  are  to  remain  in  the  control  of  the  landlord,  ... 
with  nothing  but  a  rin^t  in  the  tenant  to  use  them."   The  result  being,  "that,  so  far 
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At  first  glance  it  might  appear  that  the  court  is  rfiaHtigiilglilng 
the  case  from  Thomas  v.  Lane  upon  the  ground  that  the  work  un- 
dertaken was  alteration  rather  than  repair,  and  that  its  miq)er- 
formance  created  a  new  danger  and  did  not  merely  prevent  the 
removal  of  a  pre-existing  one.  Whether  there  be  or  be  not  any 
valid  distinction  between  a  new  defect  and  a  failure  to  remove 
a  pre-existing  one,  the  court's  use  of  the  words  "repairs"  and 
''change"  as  apparently  interchangeable  terms,  indicates  that  it 
did  not  intend  to  distinguish  the  case  from  Thomas  v.  Lane  upon 
this  groimd  but  solely  upon  the  groimd  that  the  rule  in  Thomas  v. 
Lane  was  applicable  only  to  cases  where  the  landlord  had  done 
work  upon  the  demised  premises  gratuitously.^ 

as  their  safety  is  concerned,  the  landlord's  relation  to  the  premises  to  be  kept  in  re- 
pair is  the  same  as  that  of  a  landlord  in  case  of  common  pas8agewa3r8  in  a  tenement 
house"  as  to  which,  he  says,  see  Domenids  v,  Fleisher;  "the  only  difference  being  that 
in  a  case  like  the  case  at  bar  the  tenant  has  an  exclusive  use,  while  in  case  of  commoa 
passageways  in  a  tenement  house  the  use  which  the  several  tenants  have  is  not  ei- 
elusive."  But  this  difference  does  not  seem  so  inunaterial  to  Lord  Atkinson,  who, 
in  Cavalier  v.  Pope,  L.  R.  [1906]  A.  C.  428,  dted  by  Loxing,  J.,  says,  at  p.  433:  ''In 
Miller  v.  Hancock,  L.  R.  [1893],  2  Q.  B.  177"  (the  leading  En^ish  case  similar  to 
Domenids  v.  Fleisher)  ''the  landlord  was  hdd  liable  because  control  was  retained 
by  him;'  but  the  power  of  control  necessary  to  raise  the  duty  ...  "  (to  maintain 
common  passageways,  &c.  in  good  repair)  "inq>liea  something  more  than  the  right 
or  liability  to  repair  the  premises.  It  implies  the  power  and  the  ri^^t  to  admit 
people  to  the  premises  and  to  exdude  people  from  them." 

Nor  does  Justice  Loiing  even  suggest  any  reason  why  the  agreement  to  make  the 
premises  safe  for  use  should,  while  the  agreement  to  repair  generally  should  not,  so 
transfer  this  control  to  the  landlord,  as  to  relieve  the  tenant  of  any  duty  to  provide 
for  the  "safety"  of  those  "claiming  in  his  right." 

The  part  of  the  premises  which  the  landlord  was  to  repair  was  the  outer  stairway, 
any  need  for  riepair  to  which  was  practically  as  easy  for  the  landlord  to  discover  as  iot 
the  tenant  and  it  is  possible  that  Justice  Loring  had  in  mind  that  in  sudi  case  it  might 
be  proper  to  permit  the  tenant  to  entrust  the  whole  matter  of  its  condition  to  the  ex- 
dusive  charge  of  the  landlord,  but,  if  it  is  proper  for  a  tenant  to  trust  not  only  his  own 
safety  but  that  of  his  fanuly  and  guests  to  his  landlord's  agreement  to  rqiair,  it  is 
difficult  to  see  why  a  tenant  may  not  equally  trust  the  safety  of  his  family  and  guests 
to  the  care  and  skill  of  a  landlord  who,  however  gratuitously,  has  actually  repaired 
his  premises.  And  if  the  landlord  by  accq>ting  this  confidence  puts  himself  under  a 
legal  duty  to  all  those  whose  safety  is  thus  entrusted  to  him,  it  is  difficult  to  see  why 
the  confidence  which  the  tenuit  reposes  in  the  propriety  of  repairs  made  by  a  landlord 
does  not  put  him  under  an  equal  obligation  to  those  whose  safety  as  obviously  d^iends 
on  his  care  in  making  them. 

'*  n  there  is  any  Importance  in  this  difference,  it  lies  in  the  fact  that  the  miqserfonii- 
ance  of  the  undertaking  created  a  new  danger  which  did  not  previously  exist,  wbSk 
in  the  case  of  the  imperfect  perfoimance  of  rqiain,  there  is  no  new  danger  created  ct- 
cept  in  so  far  as  reliance  upon  the  fact  that  the  landlord  has  gone  throu|^  the  focm  ol 
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It  seems  dear  that  the  court  in  GUI  v.  MiddleUm  applied  the 
principle^  which  it  deduced  from  the  cases  it  cited,  to  an  injury 
materially  differing,  both  in  nature  and  in  the  manner  in  which  it 
was  brought  about,  from  the  injuries  for  which  recovery  was  al* 
lowed  in  any  of  those  cases. 

In  all  of  them  the  plaintiff  complained  of  a  direct  injiuy  to  his 
proprietary  or  pecuniary  interests.  The  defendant's  carelessness, 
unskilfulness,  or  disregard  of  the  teims  of  his  imdertaking  spoiled 
or  destroyed  personal  property  which  the  plaintiff  had  entrusted 
to  him  or  put  the  plaintiff  to  an  imeiq>ected  and  unauthorized 
expense." 

In  GUI  V.  MiddleUm  the  plaintiff  was  permitted  to  recover  for 
injiuy  to  her  person,  indirectly  resulting  from  the  defendant's  negli- 
gence. The  ph3rsical  condition  of  the  premises  was  not  changed  for 
the  worse,  no  new  defect  was  created.  Even  the  tenant  could  not 
have  maintained  an  action  for  injiuy  to  his  leasehold  interest  in  the 


makiiig  the  repairs  misleads  the  tenant  into  using  the  premises  which  he  had  before 
refrained  from  using  because  of  its  danger,  or  in  using  it  without  those  precautions 
vduch  had  previously  enabled  him  to  e&ajpt  injury. 

The  case  has  one  factor  in  common  with  Thomaa  v.  Lane.  There  is  nothing  to 
indicate  that  any  direct  assurance  had  been  given  by  the  landlord  to  the  person  injured 
that  the  work  had  been  properly  done  so  as  to  make  it  safe  for  him  to  accept  the 
tenant's  invitation  to  use  the  premises  whether  as  business  invitee  or  sodal  guest,  or 
even  to  suggest  that  the  customer  or  the  tenant's  friend  had  known  that  any  work  had 
been  done  by  the  landbrd;  therefore  there  was  no  room  to  find  that  they  had  been 
personally  misled  by  whatever  assurance  of  safety  might  be  implied  from  the  fact 
that  the  landlord  had  left  the  job  as  finished.  In  both  the  plaintiff  is  injured  not  by 
his  own  relianoe  upon  the  landlord's  exercise  of  care  in  carrying  out  his  undertaking 
but  by  the  tenant's  reliance  upon  the  landlord's  perfo^rmance  as  sufficient  to  justify 
him  in  holding  out  the  premises  as  a  safe  place  to  which  to  invite  his  customers  or 
friends. 

*'  In  Benden  v.  Manning,  the  defendant,  a  tailor,  had  ruined  cloth  which  the  plain- 
tiff had  given  him  to  make  up  into  a  coat;  in  Shieils  0.  Blackbume,  the  defendant  had 
volunteered  to  enter  the  plaintiff's  goods  at  the  custom  house  for  exportation  and 
entered  them  wrongly  so  that  they  were  seized;  in  Wilson  v.  Brett,  11  M.  &  W.  ri3 
(rS43)  ^^^  dted,  the  defendant  who  gratuitously  rode  the  defendant's  horse  to  show 
him  to  a  proq>ective  purchaser,  rode  him  so  carelessly  and  unskilfully  as  to  let 
him  down  and  injure  him;  in  Elsee  v.  Gatward,  the  defendant  by  using  new  material 
instead  of  old  as  he  had  agreed,  greatly  increased  the  expense  of  the  work  which  he 
had  undertaken,  while  in  Thome  v.  Deas  and  Balfe  v.  West,  recovery  was  denied  be- 
cause the  defendant  liad  not  embarked  on  the  performance  of  hia  gratuitous  under- 
faking. 
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property.  The  plaintiff's  injury  was  caused  by  using  the  imperfectly 
repaired  outbuilding  in  reliance  upon  the  defendant's  assurance  of 
safety,  implied  from  his  having  made  the  repairs  and  left  the  job  as 
finished  and  upon  his  express  statement  that  it  was  perfectly  safe. 

But  it  is  submitted  that  this  extension  of  the  liability  for  mis- 
feasance of  a  gratuitous  undertaking  to  such  an  injury  was  sound 
and  proper. 

The  liability  for  negligence  in  performing  a  gratuitous  under- 
taking is  not  contractual  or  even  consensual  but  is  essentially  a 
Tort  liability.  The  duty  to  use  care,  if  indeed  the  duty  recognized 
in  Gill  V.  MiddhUm  can  be  properly  so  stated,  in  performing  a 
gratmtous  imdertaking  of  this  sort  does  not  arise  out  of  the  promise. 
It  could  do  so  only  as  an  artificially  implied  term  of  the  uinder- 
taking^^  and  it  would  surely  be  an  extraordinary  anomaly  to  hold 
that  a  gratuitous  promise  creates  no  obligation  to  perform  it,  that 
the  promisor  may  perform  it  or  not  as  he  pleases  and  that  the 
promisee  has  no  right  to  demand  its  performance  or  to  rely  up- 
on its  being  performed,  and  yet  to  hold  that  a  term  artificially  im- 
plied therein  does  create  a  legally  binding  obligation  which  the 
promisor  must  perform  to  escape  liability  and  upon  the  proper 
performance  of  which  the  promisee  is  legally  entitled  to  rely. 

**  Indeed,  strictly  speaking,  Gill  v.  Middleton  does  not  recognize  a  duty  to  use  can 
in  the  performance  of  a  gratuitous  undertaking  of  this  or  any  other  sort.  If  it  did  so, 
it  would  follow  that  having  once  embarked  upon  the  perf orauince  the  promisor  would 
be  liable  if  the  repairs  were  imperfectly  made.  The  facts  do  not  require  so  broad  a 
duty  to  support  them.  It  is  confidently  submitted  that  no  matter  how  badly  the  land- 
lord had  made  the  repairs,  if  their  insufficiency  was  known  to  the  tenant,  be  couM  not 
recover  because  the  landlord's  carelessness  or  unskilfulness  had  prevented  him  from 
removing  a  defect  which  harmed  him  only  in  that  it  interfered  ¥rith  his  full  use  of  the 
premises.  In  such  case,  the  gist  of  this  complaint  would  be  that  the  landlord's  negli- 
gence had  prevented  him  from  obtaining  the  full  benefit  ^i^iich  his  landlord's  promise 
and  his  attempt  to  perform  it  had  led  him  to  expect  that  he  would  receive.  His  position 
would  not  be  legally  changed  for  the  worse.  The  important  thing,  therefore,  was  not 
the  mere  breach  of  a  duty  to  take  care,  but  the  mislfaiding  quality  of  the  landlord's 
conduct  in  apparently  making  the  repairs. 

An  exact  statement  of  the  "duty  "  would  be  somewhat  as  follows:  It  is  the  duty  of 
one  choosing  to  perform  a  gratuitous  undertaking  to  take  care  lest  he  should  mislead 
his  promisee  into  the  belief  that  the  work  has  been  well  done  and  the  premises  made 
safe  for  use.  While  it  may  not  require  a  very  great  stretch  of  the  imagination  to 
imply  a  term  in  a  voluntary  undertaking  that  if  it  be  done  at  all  it  shall  be  weQ  done, 
yet  it  is  certainly  going  very  far  to  imply  a  term  that  the  landlord  will  take  such  caxe 
In  making  the  repairs  as  is  necessary  to  prevent  the  tenant  from  being  misled  into 
using  it  in  the  belief  that  the  repairs  have  been  properly  made. 
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The  liability  for  misfeasance  **  in  the  perf onnance  of  work  done 
for  another  was  recognized  before  the  action  of  assiunpsit  had  been 
devised  to  give  binding  force  to  executory  contracts  not  under 
seal.*^  It  is  based  upon  one  of  the  most  fundamental  principles  of 
Tort  law.  No  man  is  bound  to  aid  or  benefit  another,  in  the  ab- 
sence of  some  peculiar  relationship  or  an  express  agreement  given 
upon  a  sufficient  consideration.  Therefore  mere  inaction  cannot 
create  liability,  but  liability  for  the  consequence  of  action  is  a  very 
different  matter.  If  a  man  chooses  to  act,  he  must  so  act  as  not  to 
create  an  undue  risk  of  injuiy  to  others.  If  he  consciously  inter- 
jects himself  into  the  affairs  of  others,  he  must  take  care  that  his 
interference  shall  not  imduly  endanger  them,  and  while  he  is  not 
bound  to  protect  or  benefit  his  neighbor,  he  must  not  so  act  as  to 
change  his  position  for  the  worse.  The  person  volimtarily  and 
gratuitously  making  repairs  upon  another's  premises,  whether  as 
landlord  or  in  any  other  capacity,  whether  the  premises  are  occu- 
pied by  his  tenant  or  by  an  owner,  is  therefore  boimd  to  take  rea- 
sonable care  therein,  so  that  his  act  may  not  endanger  those  whom 
he  should  expect  to  use  the  premises,  and  if  he  creates  a  danger 
and  that  danger  results  in  injury,  he  is  liable  therefor. 

While  in  GiU  v.  MiddleUm  the  landlord's  carelessness  in  making 
the  repairs  did  not  change  the  ph}rsical  condition  of  the  premises 
for  the  worse  and  therefore  did  not  injure  the  proprietary  interests 
of  the  tenant  as  holder  of  the  lease,  it  does  not  follow  that  it  did 
not  change  the  position  of  the  tenant,  and  those  using  the  premises 
in  his  right,  for  the  worse. 

Even  were  the  physical  condition  of  the  premises  substantially 
better  than  before,  the  landlord  by  going  through  the  form  of 
making  repairs,  which  have  been  entrusted  to  his  exclusive  charge 
and  control,  has  changed  the  defective  condition  of  the  premises, 
which,  while  known  to  exist,  was  a  mere  impediment  to  their  full 

**  The  veiy  texin  "misfeasance"  so  commonly  used  both  in  the  cases  dted  in  Gill 
V.  Middleton  and  in  the  majority  of  those  which  deal  with  gratuitous  undertakings, 
mduding  undertakings  to  repair,  b  a  strong  indication  that  such  negligent  misper- 
lonnance  is  a  tort. 

Even  where  a  "misfeasance"  occurs  in  the  course  of  the  performance  of  a  binding 
contract  the  liability  sounds  essentially  in  tort  if  the  harm  resulting  is  something  other 
than  the  failure  of  the  promisee  to  obtain  the  benefit  bargained  for. 

•0  Y.  B.  22  Ass.  pi.  41  (1347),  Y.  B.  II  H.  IV, 3^  pL  60  (1409),  Y.  B.  3  H.  VI,  36  pL 
33  (1424),  Y.  B.  20  H.  VI,  34  pl.  4  (1441). 
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use  and  enjoyment,  into  a  serioiis  danger  to  all  who  might  right- 
fully use  them." 

But  a  defect  in  the  interior  of  premises  is  not  actively  harmful 
but  requires  some  act  of  the  user  to  make  its  injurious  potentiali- 
ties eflEective.  And  the  primary  duty  of  seeing  to  it  that  property, 
real  or  personal,  is  fit  for  a  particular  use  rests  on  him,  who  puts  it 
to  that  use.  And  the  tendency  to  hold  that  there  is  no  duty  to 
render  it  impossible  for  another  to  harm  himself  or  others  by  his 
positive  misconduct  is  particularly  marked  where  one  turns  over 
his  property  to  another  for  use.  Therefore  the  crux  of  the  land- 
lord's liability  is  the  issue  whether  the  tenant  in  using,  or  permitting 
others  to  use,  the  premises  as  safe,  is,  as  between  himself  and  his 
landlord,  guilty  of  a  wroi^ul  misuse  of  the  property,  the  risk  of 
which  he  and  he  alone  should  bear.  And  this  depends  upon  whether 
the  tenant  not  only  does  rely,  but  is  legally  entitled  to  rely  on  his 
trust  in  the  landlord's  skill  and  care  as  a  sufficient  assurance  that 
he  has  made  whatever  repairs  he  has  chosen  to  make,  with  sufficient 
competence  to  warrant  the  tenant,  without  more,  in  using  the 
premises  as  saf  e.** 

There  is  no  question  that  tenants  do  in  fact  so  regard  the  making 
of  repairs,  and  that  landlords  do  realize  this  and  therefore  realize 
that  the  safety  of  the  tenant,  and  those  whose  use  of  the  premises 
in  his  right  is  involved  in  his  tenancy,  does  in  fact  depend  on  his 
making  the  repairs  at  least  as  well  as  they  appear  to  have  been 
made.    But  there  still  remains  the  question  whether  the  tenant  is 

■^  It  is  necessary  to  bear  in  mind  the  distinction  between  active  and  passive  dangeia. 
The  first  include  all  those  acts  or  conditions  which  of  themselves  set  in  motion  injtuioui 
consequences  which  require  no  assistance  to  work  harm.  Knowledge  of  their  existence 
at  most  may  enable  those  threatened  by  them  to  escape,  by  positive  action  taken 
to  remove  themselves  from  their  reach.  The  latter  include  conditions  which  lequixe 
some  active  dealing  with  them  to  make  them  harmfuL  The  reckless  driving  of  an 
automobile  through  dty  streets  creates  of  itself  a  danger,  a  risk  to  the  public  entitled 
to  travel  upon  them.  An  automobile,  no  matter  how  defective  the  steering  gear  may 
be,  is  harmless  until  some  one  drives  it.  So  a  ruinotxs  stairway  or  floor  in  leased 
premises  can  do  harm  only  to  those  who  use  it.  Until  used  it  is  as  harmless  as  thou^ 
in  perfect  condition.  Danger  or  risk  in  such  an  inactive  condition  is  a  compound 
of  two  factors,  each  as  essential  as  the  other,  the  defect  and  the  use  of  the  premises; 
and  the  user's  ignorance  of  its  ezbtence  becomes  an  essential  factor  in  determining 
whether  he  who  is  reqx>nsible  for  the  defect  is  bound  to  foresee  the  use,  and  so  to 
realize  that  he  has  created  a  danger  or  risk. 

B  As  to  this,  see  Hohnes,  J.,  in  Riley  0.  Lissner,  z6o  Mass.  330,  $$  N.  E.  z  z3of  1894), 
supra f  n.  17. 
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legally  entitled  so  to  rely  on  his  landlord  —  whether  the  landlord 
is  legally  bound  to  foresee  that  the  premises  will  be  used  as  safe  in 
reliance  on  his  competence. 

It  seems  dear  that  the  tenant  has  no  right  to  rely  on  the  repairs 
being  properly  made  unless  they  have  been  entrusted  to  the  land- 
lord's exclusive  charge  and  control.  If  the  tenant  is  present  while 
the  work  is  being  done  and  so  knows  how  it  is  done  or  if  the  land- 
lord tells  him  exactly  what  he  has  done,  the  tenant  has  no  right  to 
trust  blindly  to  the  landlord's  judgment  ^  —  except  perhaps  where 
the  work  is  such  that  it  requires  special  training  and  experience 
adequately  to  determine  its  sufficiency."  So  too  if  the  imperfec- 
tion of  the  repairs  is  obvious  to  the  mere  use  of  the  senses,  —  if , 
as  one  might  say,  it  leaps  to  the  eye.  On  the  other  hand,  where  the 
repairs  are  of  such  a  character  that  a  structure  must  be  torn  up  to 
ascertain  whether  they  are  properly  done,  the  tenant  must  trust, 
and  the  landlord  must  realize  that  he  must  trust,  exclusively  to 
the  care  and  skill  of  his  benefactor.  The  tenant  cannot  be  expected 
to  make  the  premises  unusable  to  see  if  they  are  fit  for  use.  Nor 
can  he  be  required  to  give  up  bis  ordinary  affairs  so  as  to  stay  con- 
tinuously on  the  spot  to  supervise  the  job. 

But  when  the  actual  character  of  the  repairs  could  be  ascertained 
by  such  an  inspection  as  a  tenant  should  make  before  leasing  or  an 
occupier  is  required  to  make  before  throwing  his  premises  open  to 
business  invitees,  the  danger  can  hardly  be  said  to  be  ''latent,"  as 
that  term  is  used  in  dealing  with  the  duty  of  a  vendor,  lessor  or 
donor  of  property,  in  those  cases  which  hold  such  persons  liable  for 
a  failure  to  disclose  ''latent"  dangers  known  to  them. 

Yet  in  no  case  is  recovery  denied  because  the  true  character  of 
the  repairs  could  have  been  discovered  by  such  an  inspection.  Not 
only  throughout  such  cases  but  throughout  all  the  cases,  where 
one  person,  however  gratuitously,  assiunes  full  charge  of  the  prop- 
erty, person  or  interests  of  another,  the  trust  reposed  is  held  to  be 
sufficient  to  justify  an  expectation  that  it  will  not  be  abused  and 
that  a  service  however  gratuitously  done  will  be  done  with  reason- 

"  Maiston  v.  Fiisbie,  z68  App.  Div.  666,  154  N.  Y.  Siq>p.  367  (1915);  Rhoades  9. 
Seidel,  139  Mich.  60S,  102  N.  W.  1025  (1905);  Brown  v,  Keay,  9  Sc.  L.  T.  R.,  442 
(1902);  and  see  also  Sheiidan  v.  Krupp,  141  Pa.  564,  21  Atl.  670  (1891);  and  r-alUhim 
9.  Loughian,  102  CaL  476,  36  Pac.  835  (1894),  infra,  n.  54. 

M  See  Devlin  9.  Smith,  89  N.  Y.  470  (1882). 
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able  care  and  skill.^  Nor  can  the  landlord  say  ^'while  as  a  man  I 
knew  that  my  tenants  would  rely  on  my  having  made  the  repairs 
carefully,  yet  since  I  was  not  legally  boimd  to  make  them  at  all,  he 
has  no  legal  right  to  expect  ansrthing  of  me."  The  tenant  does  not 
rely  upon  the  landlord  because  he  has  promised  to  make  the  re- 
pairs; he  relies  on  him  as  a  man,  and  as  such  boimd  to  exercise 
reasonable  care  and  skill  in  performing  an  act,  obligatory  or  volun- 
tary, upon  which  he  knows  that  the  safety  of  others  depends. 

It  may  be  suggested  that  this  factor  of  trust  reposed  and  ac- 
cepted is  sufficient  to  distinguish  such  cases  from  those  in  which 
the  parties  deal  at  arm's  length,  as  do  vendor  and  vendee  and  lessor 
and  lessee,  where  the  duty  of  full  disdosiue  is  imposed  only  when 
the  power  of  self  protection  is  substantially  absent.  And  it  is  note- 
worthy that  in  those  relations  which  contain  any  tincture  of  ccm- 
fidence,  such  as  that  between  an  occupier  of  land  and  his  invitees 
and  licensees,  the  occupier  is  generally  held  boimd  to  disclose  de- 
fects if  they  are  not  obvious  to  the  senses  of  his  guest 

The  liability  for  the  negligent  performance  of  a  gratuitous  un- 
dertaking, such  as  that  of  a  landlord  making  repairs  upon  his 
premises  let  to  a  tenant,  being  a  Tort  liability,  its  existence  and 
extent  should  be  determined  by  general  principles  of  Tort  law. 
Therefore,  it  should  extend  to  all  those  whose  safety  the  landlord 
ought  to  realize  may  depend  exclusively  upon  the  care  and  skQl 
with  which  he  makes  them. 

But  the  problem  is  complicated  by  the  fact  that  the  liability 
now  under  discussion  is,  at  least  on  the  surface,  closely  analogous 
to  two  liabilities  enforced  by  actions  of  Tort  which  are  either  uni- 
versally or  generally  limited  to  those  with  whom  the  defendant 
directiy  deals;  (i)  the  liability  for  misrepresentation  as  enforced  in 
the  action  of  deceit,  and  (2)  the  liability  of  a  manufacturer  of  a 
dangerously  defective  product. 

(i)  If,  as  has  been  stated,  a  landlord's  liability  for  negligence 
which  renders  repairs,  gratuitously  undertaken,  inefficient  to  re- 
move a  pre*existing  defect,  rests  upon  the  deceptive  appearance 
of  safety  which  his  act  of  making  the  repairs  gives  to  the  premises, 
his  conduct  may  well  be  regarded  as  an  implied  misrepresentation 
of  their  true  condition.   And  as  such,  it  may  appear  that  its  exist- 

■       ■         1^— ^^^— ^^^^— ^»— ^1^  —  ^^^^^M^^^— ^— ^^^— — ^^^^■^"^— ^"^"^^^M^i— ^^■^■^^M^^— ^^— ^— M^i^M^^^^^^ 

*■  See  Holmes,  J.,  in  Riley  v.Lissner,jii^a,iL  z7,andNortoiii9j.»inFiiier9.Nidials, 
17s  Mo.  App.  525, 157  S.  W.  1033  (1913). 
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ence  aiul  extent  should  be  detemiined  by  the  p]incq>les  and 
limitations  applied  in  the  action  of  deceit  since  that  is  par  exce^ 
lence  the  appropriate  action  to  enforce  liability  based  on  nusrep- 
resentation.*^ 

But  it  does  not  follow  that  the  action  to  enforce  the  landlord's 
liability  should  be  treated  as  a  mere  species  of  the  action  of  decdL 
There  are  many  liabilities  enforced  in  actions  of  tort  which,  as  much 
as  that  of  the  landlord,  are  based  on  the  decq>tive  appearance  of 
the  safety  of  property  which  the  defendant  has  turned  over  by  sale, 
lease,  or  gift  to  another  for  his  use  or  has  permitted  another  to  use 
or  has  entrusted  to  another  to  be  dealt  with  in  some  particular  way, 
without  disclosing  a  defect  which  made  it  dangerous  for  such  use  or 
dealing.  None  of  these  have  ever  been  regarded  as  falling  within 
the  scope  of  the  action  of  deceit  or  subject  to  its  peculiar  Ihnitations. 

No  one  is  liable  in  an  action  of  deceit  for  mere  failure  to  disclose 
a  fact,  no  matter  how  essential,  unless  the  parties  stand  to  one  an- 
other in  some  peculiar  relation  which  requires  the  exercise  of  the 
utmost  good  faith.*^  But  one  who  sells,  leases,  or  gives  property 
to  another  for  his  use  is  liable  for  any  injury  which  that  other  sus- 
tains in  his  person  or  property  by  his  use  of  it,  if  the  vendor,  lessor, 
or  donor  knew  that  it  was  so  latently  defective  as  to  make  its  use 
dangerous.^    And  this  liability  is  not  restricted  to  the  person  to 


**  See  Malone  v.  Laskey,  L.  R.  [1907],  2  K.  B.,  141,  infra  n.  59, 

•V  See  Cairns,  L.  C.  in  Peek  v.  Gumey,  L.  R.  6  H.  L.  377  (1873). 

M  Vendor  of  real  estate,  PaJmore  9.  Norriss,  Tasker  &  Co.,  182  Pa.  8a,  37  AtL  995 
(1897).  Manufacturer  putting  his  product  on  the  market,  Huset  v.  Case  Macfa.  Co., 
I30  Fed.,  865  (1903)  and  cases  dted  therein,  Waters-Pierce  Co.  v.  Desehns,  213  U.  S. 
159  (1909).  Shopkeeper,  Clarke  9.  Army  &  Navy  Stores,  L.  R.  [1903],  x  K.  B.  155. 
Losor,  Cowen  9.  Sunderland,  145  Mass.  363, 14  N.  E.  117  (1887) ;  and  see  cases  dted  in 
McKenzie  9.  Cheetham,  83  Me.  543,  22  Atl.  469  (1891).  Donor  or  gratuitous  lenders, 
MacCarthy  9.  Young,  6  H.  &  N.  329  (1861);  Blakemore  9.  Bristol  &  Exeter  Ry.,  8 
E.  &  B.  103s  (1858);  Gagnon  9.  Dana,  69  N.  H.  264, 39  AtL  982  (1897).  In  Claike  9. 
Army  &  Navy  Stores,  the  vendor  was  held  boimd  to  disdose  its  knowledge  that  other 
cans  of  the  same  lot  had  exploded.  In  Shubert  9.  Clark  Co.,  49  Minn.  331, 51  N.  W. 
X103  (1892),  a  manufacturerwasheld  liable  to  an  employee  of  a  subvendee, under  whom 
one  of  its  ladders  broke,  because  when  it  shipped  the  ladder  it  knew  that  it  came  from 
stock,  part  of  which  was  made  of  defective  timber,  though  it  did  not  know  that  this 
particular  ladder  was  so  made,  and  in  French  9.  "^^ning,  102  Mass.  132  (1869),  a  vendor 
was  held  liable  for  not  disdosing  that  a  part  of  his  hay  was  bad  and  imfit  for  fodder, 
though  he  had  tried  to  remove  the  bad  from  the  good  before  selling  and  honestly 
thought  he  had  succeeded. 

This  cannot  be  explained  on  the  ground  that  the  relation  of  vendor  and  vendee 
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whom  the  property  is  sold^  leased  or  given.  It  extends  to  all  whom 
such  person  permits  to  use  it  in  his  right  or  to  whom  he  in  turn 
sells,  leases  or  gives  it.** 

Indeed,  if  the  defect  be  one  which  makes  its  use  dangerous  to 
persons  other  than  those  who  are  themselves  using  it,  the  liability 
includes  such  others,  if  injured  by  its  use. 

But  the  liability  in  deceit  is  limited  to  the  very  person  to  whom 
the  false  statement  is  made  for  the  purpose  of  inducing  hm  to  act 
in  reliance  upon  its  truth  and  who  acts  upon  it  in  the  very  manner 
intended.*® 

It  is  submitted  that  the  principles  of  the  action  of  deceit  should 
not  be  extended  beyond  its  own  particular  field,  determined  by  its 
history  and  piupose.  Originally  it  lay  only  between  parties  to  a 
contract,  induced  by  the  false  statement.  The  plaintiff's  injury 
was  pecimiary  or  proprietary,  the  loss  of  some  benefit  which  he 
had  been  led  to  expect  from  his  bargain  or  some  unexpected  ex- 
is  one  which  requires  the  exercise  of  the  utmost  good  faith.  On  the  contrary  it  is  the 
typical  relation  in  which  the  parties  deal  at  arms  length. 

^  Lessors  of  real  estate,  McKenae  v.  Cheetham,  supra,  n.  35;  Vendors.  Lewis  «. 
Teny,  in  Cal.  39,  43  Pac.  398  (1896);  Skinn  v,  Reutter,  135  Mich.  57,  97  N.  W. 
152  (1903);  Wellington  v.  Downer  Co.,  104  Mass.  64  (1870).  In  some  cases  it  is  held 
that  the  vendor  is  liable,  if  the  article  is  sold  for  resale  without  some  label  or  other 
mark  to  show  its  dangerous  character,  even  though  the  immediate  vendee  actually 
knows  its  true  character,  Gement  v.  Crosby  &  Co.,  148  Mich.  293,  zzi  N.  W.  745  (1907); 
particularly  where  a  statute  prohibits  its  sale  unless  properly  labelled,  Stowell  t. 
Standard  Oil  Co.,  139  Mich.  18,  103  N.  W.  227  (1905);  and  see  Waters-Pierce  Co.  v, 
Deselms,  212  U.  S.  159, 179  (19x0).  In  Bryaon  9.  Hines,  268  Fed.  290  (1920),  a  con- 
tractor who  had  constructed  a  spur  track  to  a  training  cunop  under  a  contract  with 
the  United  States,  so  negligently  as  to  make  its  use  dangerous,  was  liable  to  an  enlisted 
man  who  was  injured  while  being  carried  over  it,  though  its  bad  condition  was  known 
not  only  to  the  government  officials  but  to  the  plaintiff  as  well. 

*^  Prospectuses  put  out  to  sell  securities.  Peek  v.  Gumey,  L.  R.  6  H.  L.  377 
(1873);  and  Cheney  v.  Dickinson,  172  Fed.  109  (1909);  with  which  compare  Andrews 
V.  Mockford,  L.  R.  [1896]  z  Q.  B.  372,  and  Greene  v.  Mercantile  Trust  Co.,  60  Misc. 
189,  III  N.  Y.  Supp.  802  (1908).  Statements  made  to  induce  purchase  of  property: 
Wells  V.  Cook,  16  Ohio  St.  67  (1865);  Thoip  v.  Smith,  18  Wash.  277,  51  Pac  381 
(1897);  Marshall  V.  Hubbard,  Z17  U.  S.  415  (1886);  Hunnewell  0.  Duzbury,  154  MasL 
286,  28  N.  £.  267  (1891);  Webb  v.  Rockefeller,  195  Mo.  57,  93  S.  W.  772  (1905),  6 
L.  R.  A.  (N.  S.)  872,  with  valuable  note.  Hindman  v.  First  National  Bank,  zx2  Fed. 
931  (1902);  Ashuelot  Bank  v.  Albee,  63  N.  H.  152  (1884);  contra,  Warfield  9.  Qaik, 
Z18  la.  69,  91  N.  W.  833  (1902);  McBryan  9.  Universal  Elevator  Co.,  130  Mich, 
ziz,  89  N.  W.  683  (Z902),  reports  required  from  corporations.  So  no  action  of 
deceit  will  lie  upon  false  statements  made  to  a  mercantile  agency  in  reply  to  their 
inquiries  and  not  made  for  the  purpose  of  securing  credit,  MacuUar  9.  McKinley,  99 
N.  Y.  353,  2  N.  E.  9  (1885). 
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« 

pense  or  loss  incurred  in  performing  it.  In  these  respects  it  closely 
resembled  actions  on  warranties,  for  the  breach  of  which  an  action 
in  the  nature  of  deceit  was  early  held  to  lie.^ 

It  is  true  that  the  word  "warrant"  was  early  understood  both  by 
him  who  gave  and  him  who  acted  upon  it  to  imply  an  undertaking 
to  answer  for  the  existence  of  the  fact  warranted,  while  the  informal 
statement  was  actionable  only  if  the  maker  knew  it  to  be  false. 

The  obligation  of  the  warranty,  therefore,  arises  out  of  the  con- 
sent of  the  warrantor  to  be  bound  by  its  terms  and  is  consensual. 
On  the  other  hand,  the  veiy  informality  of  a  statement,  where  the 
word  "warranty"  was  not  used,  indicated  an  absence  of  intent  to 
be  boimd  to  its  truth.  Thus  this  obligation  to  answer  for  an  in- 
formal statement  is  not  consensual  but  imposed  by  the  policy  of 
law  to  pimish  dishonesty  and  to  protect  the  public  against  inten- 
tional deception.  Therefore,  it  cannot  be  said  to  be  a  mere  exten- 
sion of  the  obligation  upon  a  warranty.  But  the  action  of  deceit 
gave  a  new  and  greater  protection  to  the  same  interest  previously 
protected  only  by  the  binding  force  of  the  cabalistic  word  "war- 
rant," the  interest  which  every  man  has  in  his  right  to  rely  upon 
statements  which  affect  the  advisability  of  his  entering  into  some 
contractual  or  other  relation  affecting  his  pecuniary  or  proprietary 
interests.^ 

The  limitation  of  the  action  of  deceit  to  consciously  dishonest  and 
active  misstatements  is  consistent  with  the  judicial  purpose  to 
enforce  a  decent  standard  of  commercial  honor,  which  imderlay 
the  recognition  of  the  action  of  deceit  for  informal  misstatements. 
It  would  be  ridiculous  and  futile  to  attempt  to  enforce  a  standard 
in  advance  of  existing  public  conscience,  by  requiring  those  who 
are  concerned  with  commercial  transactions  to  put  all  their  informa- 
tion at  the  disposal  of  one  another.'^ 


A  Indeed,  the  modem  development  of  the  law  of  deceit  tends  to  assimilate  mis- 
statements intended  to  induce  contractual  relations  to  warranties,  and,  at  least  where 
the  action  is  between  persons  party  to  a  contract  entered  into  in  reliance  upon  the  false 
statement,  there  is  a  marked  tendency  to  give  to  informal  statements  substantially 
the  same  effect  as  is  given  to  those  whose  truth  is  vouched  by  the  magic  word  "  warrant" 

«  The  difference  between  the  two  is  that  the  warranty  entitles  the  person  to  whom 
it  is  given  to  expect  the  fact  to  be  as  warranted,  while  a  n^ere  informal  statement  only 
entitles  him  to  whom  it  is  made  to  rely  upon  the  honesty  of  him  who  makes  it. 

'  The  cases  show  a  constant  improvement  in  commercial  ethics.  Con^)are  Harvey 
V.  Young,  Yelv.,  20a,  (1596);  Sherwood  v.  Salmon,  a  Day  (Conn.)  12S  (1805);  and 
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Soy  too,  the  limitation  of  liability  in  deceit  to  those  to  whom  the 
statement  is  made  and  whom  the  maker  intends  to  act  upon  it, 
followed  ahnost  inevitably  from  the  dose  analogy  of  deceit  to 
actions  on  warranties. 

Since  warranties  did  not  run  with  the  goods  bought  in  reliance 
upQn  them,  it  was  ahnost  inevitable  that  it  should  be  held  that  the 
right  to  recover  upon  a  fraudulent  misstatement  did  not  pass  to 
one  who  succeeds  to  rights  acquired  in  reliance  thereon,  and  that 
the  right  to  rely  on  informal  statements  like  the  right  to  rely  on  the 
formal  word  '^  warrant/'  should  be  restricted  to  him  to  whom  the 
statement  indicates  that  its  maker  intends  to  pledge  his  faith. 

But  where  not  only  is  the  fact  misrepresented  one  on  which  the 
personal  safety  of  others  depends,  but  where  also  the  misrepresenta- 
tion leads  to  personal  injiuy,  the  reasons  for  these  limitations  may 
well  appear  no  longer  controlling.  Where  human  life  and  limb  are 
at  stake,  the  question  is  no  longer  one  of  mere  commercial  ethics. 

While  the  busmess  interests  of  the  public  may  be  adequate^ 
protected  by  requiring  good  faith  from  those  who  choose  to  speak, 
courts  may  well  regard  the  personal  safety  of  the  public  as  suffi- 
ciently important  to  require  full  disdosiure  of  those  facts  upon  the 
knowledge  of  which  its  safety  depends.  And  where  something  more 
than  the  sale  or  use  value  of  an  article  bought  or  sold  or  the  benefit 
to  be  derived  from  a  finandal  transaction  is  involved,  the  analogies 
of  warranty  may  well  be  ignored,  and  the  liability  even  for  non- 
disclosure of  conditions,  known  to  be  dangerous  to  personal  safety, 
should  be  held  to  extend  to  all  those  to  whose  safety  a  knowledge 
of  the  actual  conditions  is  obviously  necessaiy  and  who  sustaiQ 
personal  injiuy  through  their  ignorance  thereof. 

It  is  therefore  not  surprising  to  find  that  where  the  misrepre- 
sentation, whether  positive  or  implied,  whether  active  or  through 
mere  non-disclosure,  is  of  a  fact  upon  which  the  personal  safety  of 
others  is  or  should  be  known  to  depend,  and  where  personal  injury 
has  resulted  directly  or  indirectly  from  the  misrepresentation,  the 
courts  have  consistently  ignored  the  limitations  which  they  have 
as  consistently  applied  where  the  injury  threatened  and  resulting 
is  merely  the  loss  of  some  pecimiary  benefit,  that  would  have  ac- 


Gordon  v.  Paimelee,  2  Allen  (Mass.)  21a  (1861);  with  Peanon  v.  Lord  Mayor  of  Dub- 
fin,  L.  R.  [1907]  A.  C.  351;  and  con^>are  Gordon  v.  Parmelee  with  Roberts  9.  Fieodi, 
X53  Mass.  60,  26  N.  E.  4x6  (1891). 
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crued  from  some  financial  transaction  had  the  statement  been 
true.** 

In  so  far  as  the  landlord's  making  repairs  implies  a  representation 
that  the  premises  are  put  safe  which  is  falsified  by  his  negligence, 
the  fact  misrepresented  is,  like  latently  dangerous  defects  not  dis- 
closed by  a  vendor,  lessor  or  donor  of  property,  one  which  primarily 
concerns  the  safety  of  those  who  use  the  premises  rather  than  its 
value.    And  where  the  action  is  to  recover  for  personal  injury  re- 

^  It  is  submitted  that  the  proper  classification  of  the  cases  to  which  these  limita- 
tions should  apply  and  those  to  which  they  should  not,  depends  upon  the  nature  of 
the  injuxy  sustained  and  not  solely  upon  the  nature  of  the  injury  likely  to  result  from 
the  reliance  upon  the  misstatement. 

Thus  the  mere  non-disclosure  of  a  defect  in  an  article  sold,  no  matter  how  obviously 
it  affects  the  safety  of  its  use,  is  not  actionable  if,  it  being  discovered  after  the  property 
has  passed  into  the  hands  of  the  purchaser,  the  only  loss  sustained  is  the  lessened  re- 
sale or  use  value  of  the  property  caused  by  the  defect.  But  if  the  property  is  used  in 
reliance  upon  its  apparent  fitness  for  use  and  such  use  causes  physical  injuxy  to  the 
user,  he  may  recover  for  the  mere  failure  to  disclose  the  defect.  So,  also,  if  property  is 
sold  through  no  matter  how  positive  and  fraudulent  a  misrepresentation  of  its  safe 
condition,  the  vendor  is  not  liable  to  one  who  buys  or  leases  it  from  his  purchaser,  if, 
its  true  condition  being  discovered,  it  merely  lessens  the  value  of  the  article.  But 
no  matter  through  how  many  hands  the  property  passes,  the  vendor  is  liable  to  any  one 
who  is  injured  by  using  it  in  innocent  ignorance  of  the  defect. 

Where  there  is  an  express  positive  and  fraudulent  misstatement  even  of  a  fact 
upon  which  depends  the  safety  of  property  for  use,  an  action  of  deceit  has  been  held 
to  lie.  But  there  is  a  marked  tendency  to  rekuE  the  restrictions  universally  applied 
where  the  loss  complained  of  is  the  lessened  value  of  the  property.  Thus  in  Langridge 
9.  Levy,  2  M.  &  W.  5x9  (1837)  the  defendant  who  had  sold  a  gun  to  the  father  of  the 
plaintiff  knowing  that  it  was  bought  for  the  plaintiff's  use,  was  held  liable  to  the  plain- 
tiff through  the  bursting  of  the  gun  which  he  had  misrepresented  to  his  father  as  made 
by  Nock,  a  gimsmith,  whose  product  was  of  the  highest  class,  it,  in  fact,  having  been 
made  by  much  inferior  gunsmiths.  Accord^  Cunningham  0.  Pease  Co.,  74  N.  H.  435, 
69  AtL  X20  (1908);  State  to  use  of  Hartlove  v.  Fox,  79  Md.  514,  39  Atl.  60  (1894), 
where  the  declaration  was  held  not  to  show  a  good  cause  of  action  because  it  did 
not  allege  it  was  natural  and  probable  that  one  taking  care  of  a  horse  with  glanders 
would  contract  that  disease;  conka  Carter  v.  Harden,  78  Me.  528,  7  Atl.  392  (1886), 
where  one  selling  as  kind  and  gentle  a  horse  which  he  knew  to  be  vicious  was  held 
not  liable  for  injuries  to  the  purchaser's  wife,  Langridge  v.  Levy,  being  distinguished  on 
the  ground  that  it  did  not  appear  that  the  vendor  understood  that  the  horse  was 
being  bought  for  the  wife  or  her  use. 

Langridge  v.  Levy  has  given  infinite  trouble  to  judges  and  text  writers.  It  is  sub- 
mitted that  the  decision  can  be  supported  only  by  recognizing  that  where  personal 
injury  naturally  results  from  the  misrepresentation,  the  liability  is  more  extensive 
than  where  it  causes  only  pecuniary  loss.  It  seems  obvious  that  the  son,  to  whom  the 
purchaser  had  given  the  gun,  could  have  maintained  no  action  of  deceit,  had  he  sus- 
tained no  other  loss  than  the  difference  between  the  value  of  a  Nock  gim  and  such  a 
gun  as  was  actually  given  him. 
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suiting  from  its  use,  directly  or  indirectly  due  to  such  misrepresenta- 
tion, the  liability  should  be  at  least  as  extensive  in  the  one  case  as 
in  the  other  and  should  not  be  restricted  within  those  limitations 
which  even  in  the  action  of  deceit  itself  are  only  consistently  ^ 
plied  where  the  resulting  harm  is  pecuniary  disappointment. 

(2)  It  is  more  difficult  to  distinguish  the  liability  of  a  landlord 
negligently  making  repairs,  whether  gratuitously  or  for  a  benefit 
to  him  as  landlord,  from  that  of  contractor  guilty  of  similar  negli- 
gence in  maJdng  repairs  '^for  hire"  in  the  course  of  his  trade.  Such 
a  contractor  is  generally  said  to  share  the  immunity  which  the  ma- 
jority of  common-law  jurisdictions  have  conferred  on  manufac- 
turers, whom  the  course  of  decision  in  the  last  few  years  has  re- 
lieved of  any  liability  to  persons  other  than  their  immediate  vendees 
for  carelessness  or  unskilfulness  either  in  workmanship  or  in  choice 
of  materials.^ 

It  may  be  conceded  that  the  mere  fact  that  the  work  is  done  by 
a  landlord,  or  is  done  by  him  gratuitously  rather  than  for  a  benefit 
moving  to  him  as  landlord,  affords  no  logical  basis  for  any  distinc- 
tion in  the  character  of  the  obligation  or  in  its  extent.  But  it  is 
submitted  that  this  immunity  is  itself  to  be  justified,  if  at  all,  as 
economically  necessary  rather  than  as  legally  sound.  In  so  far  as 
it  professes  to  rest  upon  authority,  it  is  generally,  if  not  always, 
based  upon  WinterboUom  v.  Wrtght.^  Now  WitUerboUom  v.  Wright 
involved  no  question  of  liability  for  misfeasance;  the  plaintiff's  in- 
jury was  due  to  the  defendant's  pure  non-feasance,  —  his  failure 
to  make  rq)airs  required  by  his  contract  with  the  plaintiff's  em- 
ployer. The  case  came  up  on  demurrer  to  the  plaintiff's  declara- 
tion, which  alleged  as  his  sole  right  to  recover,  his  knowledge  of 
and  reliance  upon  this  contract  to  which  he  was  obviously  not 
party.  But  this  was  overlooked  and  certain  dicta  of  Baron  Alderson 
and  Lord  Abinger  were  seized  upon  to  torture  the  case  into  an  au- 
thority for  the  doctrine  that  when  work  is  done  imder  a  contract, 
or  goods  are  made  and  sold,  the  liability  for  negligence  in  perfonn- 

^  The  defendant  was  a  contractor  not  only  in  Winterbottom  v,  Wright  but  also  in 
Earl  V,  Lubbock,  L.  R.  [1905]  i  K.  B.  253,  Curtin  v.  Somerset,  140  Pa.  70, 21  AtL  244 
(1891);  Congregation  v.  Smith,  163  Pa.  561,  30  AtL  279  (1894),  and  Daugfaerty  t. 
Herzog,  245  Ind.  255, 44  N.  £.  457  (1896),  in  all  of  which  the  contractor  was  held  not 
to  be  liable  for  negligaice  after  his  work  had  been  acc^tedby  theperwm  with  whomhs 
had  contracted  to  do  it. 

«•  zo  M.  &  W.  Z09  (1843). 
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ance.or  manufacture  is  restricted  to  those  who  are  party  to  the 
contract  or  sale.*'^ 

The  full  recognition  of  this  doctrine  has  been  comparatively 
recent.  Many  early  cases  had  held  the  negligent  maker  of  various 
articles  liable  to  persons,  who,  while  using  them,  were  injiured  by 
their  latently  dangerous  condition,  even  though  they  had  not  bought 
the  article  directly  from  the  makers  and  thus  stood  in  no  privity  of 
contract  to  them.^^  All  of  these  cases  had  certain  features  in  com- 
mon. The  article  was  one  which  unless  carefully  made  would  be 
dangerous  for  the  very  use  for  which  it  was  sold.  It  was  one 
whose  actual  condition  could  not  be  discovered  by  any  inspection 
which  either  the  user  or  those  through  whose  hands  it  passed  to 
him  could  be  required  or  expected  to  make  and  which  must,  there- 
fore, be  used  in  exclusive  reliance  upon  its  good  workmanship. 


^'  Baion  Alderaon's  statement,  p.  X15,  that  "if  we  were  to  hold  that  the  plaintiff 
could  sue  in  such  a  case,  there  is  no  point  at  which  such  actions  would  stop.  The  only 
sale  rule  is  to  confine  the  right  to  recover  to  those  who  enter  into  the  contract:  if  we 
go  one  step  bejrond  that,  there  is  no  reason  why  we  should  not  go  fifty/'  is  sound  when 
applied  to  the  facts  of  the  case  before  him,  —  and  he  says  nothing  to  suggest  that  he 
intends  it  to  apply  to  any  other  situation. 

The  didum  of  Lord  Abinger,  10  M.  &  W.  109,  114,  115  (1842)  —  an  able  advocate 
but  never  regarded  as  a  great  judge  —  goes  farther:  He  says,  "Unless  we  confine 
the  operation  of  such  contracts  as  this  to  the  parties  who  entered  into  them,  the  most 
absurd  and  outrageous  consequences,  to  which  I  can  see  no  limit,  would  ensue.  . . . 
There  is  also  a  class  of  cases  in  which  the  law  permits  a  contract  to  be  turned  into  a 
tort;  but  unless  there  has  been  some  public  duty  undertaken,  or  public  nuisance  com- 
mitted, they  are  all  cases  in  which  an  action  might  have  been  maintained  upon  the 
contract."  As  an  illustration  of  this  principle,  he  then  says,  "Thus,  a  carrier  n:iay  be 
sued  either  in  assumpsit  or  case;  but  there  is  no  instance  in  which  a  person,  who  was 
not  privy  to  the  contract  entered  into  with  him,  can  maintain  any  such  action." 
It  seems  strange  that  the  text  writers  and  courts  who  have  since  attached  so  much 
importance  to  this  dictum,  have  not  noticed  that  nine  yeara  after  it  was  pronounced 
it  was  completely  discredited  by  Marshall  v,  York,  Newcastle  &  Berwick  Ry.  Co.,  11 
C.  B.  655  (185 1)  which  decided  that  just  such  an  action  could  be  maintained. 

For  a  more  extended  discussion  of  this  case  and  of  the  prevalent  judicial  miscon- 
ception of  its  effect,  see  the  author's  "Basis  of  Affirmative  Obligations,  in  the  Law  of 
Torts,"  S3  U.  of  Pa.  L.  Rev.  209,  273,  337,  (1905),  especially  pp.  281  to  285  and  its 
citation  by  Geudozo,  J.,  in  MacPherson  v.  Buick  Motor  Co.,  2x7  N.  Y.  382,  392,  xiz 
N.  E.  1050  (1916). 

M  Thomas  v.  Winchester,  6  N.  Y.  397  (1852),  belladonna  labeled  as  extract  of 
dandelion;  Norton  v.  Sewall,  106  Mass.  143  (1870),  laudanimi  sold  as  rhubarb;  Bishop 
0.  Weber,  139  Mass.  411,  i  N.  £.  154  (1885),  bad  devilled  crab  supplied  by  a  caterer; 
Dixon  V.  Bell,  5  M.  &  S.  198  (1816),  mulatto  girl  of  thirteen  sent  to  fetch  a  gun  left 
loaded.  George  v.  Skivington,  L.  R.  5  Ex.  z  (1869),  hairwash;  Parzy  v.  Smith, 
L.  R.  4  C.  P.  D,  325  (1879),  ga^ttera  leaving  leak  in  gas  pipes. 
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But,  refusing  to  reoognize  that  these  decisions  implied  a  general 
principle  imposing  liability  wherever  these  conditions  exist,  courts, 
determined  to  deny  the  existence  of  any  such  principle  but,  reluctant 
to  disapprove  or  overrule  these  cases  akeady  decided,  chose  to  re- 
gard them  as  imposing  peculiar  and  exceptional  liabilities,  because 
of  the  particular  purpose  which  the  use  of  the  various  articles  was 
to  serve, — as  that  it  was  to  preserve,  destroy  or  affect  human  life 
or  because  of  some  extraordinarily  dangerous  quality,  which  they 
were  arbitrarity  assumed  to  possess.^ 


*  See  Sanborn,  J.,  in  Huset  v.  Case  Threshing  Machine  0>.,  zao  Fed.  865,  870 
(1903).  "There  are  three  exceptions  to  this  rule.  The  first  is  that  an  act  of  negUgence 
of  a  manufacturer  or  vendor  [of  an  article  which  is  imminently  dangerous  to  the  life  or 
health  of  mankind]  which  is  committed  in  the  preparation  or  sale  of  an  article  intended 
to  preserve,  destroy  or  affect  human  life  is  actionable  by  third  parties  ^dio  suffer  by 
the  negligence."  Very  often  the  duty  of  a  careful  manufacturer  is  said  to  be  confined 
to  articles  inherently  dangerous,  Heizer  v.  Kingriand,  no  Mo.  605, 19  S.  W.  630  (1893); 
or  intrinsically  dangerous  to  life  or  property  as  in  Lebouidais  v.  A^tiified  Wheel  Co, 
194  Mass.  34X9  80  N.  £.  482  (1907). 

In  determining  whether  a  duty  to  ezerdse  care  should  be  inqwsed,  courts  should 
and  do  consider  the  interests  both  of  those  on  whom  it  is  to  be  laid  and  those  for 
whose  protection  it  is  required.  It  may,  therefore,  be  proper  to  reqiure  care  in  the 
manufactiire  of  an  article,  which  if  used  for  purpose  for  which  it  is  sold  is  likely, 
unless  carefully  made,  to  do  serious  harm  to  life  or  limb  or  even  to  property, 
while  liwpftgjng  no  duty  to  ezerdse  care  in  making  an  article  which,  if  defective,  may 
be  less  valuable  or  less  convenient  for  use  but  which  is  unlikely  to  do  setiouB  harm 
except  under  peculiar  and  exceptional  circumstances. 

But  even  if  the  duty  of  careful  manufacture  is  to  be  restricted  to  those  articles 
which,  if  defective,  are  likely  to  do  serious  harm  to  those  who  use  them  for  the  purpose 
for  which  they  are  sold  as  i4>propriate,  it  is  purely  arbitrary  to  deny  the  eztnirhacaid- 
ous  ruittire  of  an  article  unless  it  be  a  drug,  explosive,  food-stuff  or  fire-arm,  and  so, 
capable  of  being  inaccurately  described  aa  designed  to  preserve,  destroy,  or  affect 
human  Ufe,  aa  in  Liggett  &  Myers  v.  Cannon,  132  Tenn.  419,  X78  S.  W.  1009  (19x5) 
where  it  was  held  that  the  makers  of  chewing  tobacco  were  not  liable  for  negUgenoe 
which  permitted  dangerous  foreign  substances  in  their  "plugs"  because  chewing 
tobacco  was  not  food  since  "it  does  not  tend  to  buiki  bodily  tissues  and  as  to  the 
average  adult  its  tendency  is  usually  thought  to  retard  the  building  up  of  fatty  tissues"; 
and  Hasbrouck  v.  Armour  &  Co.,  X39  Wis.  357  (X909);  with  which  compare  Pillars  s. 
Reynokis  Tobacco  Co.,  XX7  Miss.  490, 78  So.  365  (X918);  and  Axmstrong Packing  Co.  V. 
Clem,  xsx  S.  W.  576  (Tex.  Civ.  App.,  X912),  infra  note  sr. 

It  seems  almost  ridiculous  to  contend  that  a  deviUed  crab,  Bishop  v.  Weber,  X39 
Mass.  41 X,  X  N.  E.  X54  (1885),  or  an  effervescent  drink  put  up  in  bottles  not  stont 
enough  to  prevent  their  explosion,  O'Neill  v.  James,  X38  Mich.  567,  xox  N.  W.  8s8 
(X904),  or  a  floor  varnish,  Thomhill  v.  Carpenter-Morton  Co.,  220  Mass.  593,  xo8  N.  £. 
474  (1915),  is  more  dangerous  unless  cardully  selected  and  con^wunded  or  put  up,  to 
him  who  eats,  opens,  or  uses  it,  than  a  platform  over  the  moving  machinery  of  a  thresh- 
ing nuu:hine  is  to  the  farm-hand  who  is  to  stand  upon  it,  or  aa  cmeiy  whed  which 
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And  these  exceptions,^  thus  illogically  and  arbitrarily  created 
to  bring  this  judicial  innovation  into  apparent  conformity  with 
previous  decisions,  have  been  as  illogically  applied  and  extended.^ 


revolves  at  a  very  high  late  of  speed  b  to  him  who  operates  it  if  care  is  not  taken 
to  make  it  substantial  and  free  from  flaws. 

**  The  Eability  of  a  manufacturer  who  sells  his  product  without  disclosing  a  latent 
defect  known  to  him  or  who  fails  to  disclose  facts  which  to  his  knowledge  make  the 
existence  of  such  a  defect  probable  is  not  peculiar  to  those  who  sell  their  own  product 
All  vendors,  whether  manufacturers,  wholesalers  or  retailers,  are  equally  liable  not 
only  to  their  immediate  vendees  but  to  all  persons  who  use  the  articles  in  the  right  of 
the  purchaser.    See  su^a,  note  39. 

■  ThusinHeimanv.MarkhamAirRifleCo.,258Fed.475(z9z8),itwasheldthatan 
air  rifle  sold  as  a  children's  toy  was  intzinsically  dangerous,  whether  because,  in  supposed 
analogy  to  fire-arms,  it  was  regarded  as  intended  to  destroy  human  life,  or  because 
the  fact  of  the  accident  proved  that  it  was  dangerous,  is  not  dear.  Chewing  tobacco 
was  held  in  Pillars  v,  Reynolds  Tobacco  Co.,  117  Miss.  490,  78  So.  365  (19x8)  to  be 
intrinsically  dangerous  because,  like  food,  it  was  to  be  taken  into  the  mouth  and  chewed. 
The  bottling  of  effervescing  drinks  was  held  to  be  intrinsically  dangerous  because  past 
experience  had  shown  that  unless  care  was  taken  in  bottling  them,  they  were  apt  to 
explode  when  opened.  Grant  v.  Graham  Bottling  Co.,  176  N.  C.  356,  97  S.  £.  97 
(19x8).  In  Thoinhill  V.  Carpenter-Morton  Co.,  320  Mass.  593,  xo8  N.  K  474  (19x5) 
the  Massachusetts  Court  holds  that  one  who  puts  out  a  floor  varnish  as  his  own, 
though  bought  from  another  ixiaker,  is  presumed  to  know  that  the  ingredients  from 
which  it  is  compounded  make  it  inflammable  and  so  intrinsically  dangerous.  It  is  not 
clear  whether  this  presumption  is  rebuttable  or  is  a  conclusive  presumption  of  law.  If 
the  latter,  it  throws  iipon  those  who  manufacture  or  sell  as  their  own,  chemical  com- 
pounds, a  duty  to  know  its  qualities.  If ,  as  is  possible,  one  of  the  reasons  for  denying 
the  liability  of  a  manufacturer  to  peisons  other  than  his  vendee  lies  in  the  fact  that 
the  change  of  manufacturing  conditions  from  small  shops  where  the  work  was  done 
under  the  owner's  eye,  to  laige  factories  ixiakes  a  rigid  i4>plication  of  the  maxim  r •• 
spondeal  superior  unduly  liarsh,  this  decision  can  be  supported  on  the  ground  that, 
while  it  may  be  a  hardship  to  hold  a  manuf actiuer  liable  for  the  mere  operative  negli- 
gence of  the  iimumerable  workmen  in  his  factoiy,  yet  it  is  not  too  much  to  require 
him  to  know  the  effect  of  the  formula  of  any  oonqpound  which  he  makes.  This  should 
equally  apply  where  the  defect  is  in  the  design  or  plan  of  construction  adopted  by 
the  manufacturer. 

In  Axmstrong  Packing  Co.  v.  Oem,  15 x  S.  W.  576  (Tex.  Ov.  App.,  X9X3),  it  was 
held  that  soap  was  an  inherently  dangerous  substance  because  the  manufacturer 
must  have  known  that  it  contained  ingredients  ''which  unless  neutralized  by  saponifi- 
cation" would  remain  poisonous,  but  compare  Slatteiy  v.  Colgate,  35  R.  I.  330, 55 
AtL  639  (1903).  In  Olds  Motor  Works  v.  Shaffer,  145  Ky.  6x6, 140  S.  W.  X047  (191 1) 
it  is  held  that  where  the  defect  is  one,  which  the  workmen  making  it  must  have  dis- 
covered during  the  process  of  manufacture,  though  concealed  when  the  article  was 
completed,  the  knowledge  of  the  working  force  must  be  imputed  to  the  manufacturer 
80  as  to  hold  him  liable  as  having  sold  it  with  knowledge  of  its  defective  character. 
In  Davidson  v.  Montgomery  Ward  Co.,  171  OL  App.  355,  (X9X3)  it  was  held  that  a 
manufacturer  of  a  fly-wheel  was  bound  to  know  that  it  was  safe  before  selling  it. 
Tliough  this  enables  the  court  to  put  the  xnanufacturer's  liability  upoa  the  ground  that 
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The  cases  following  GUI  v.  Middletan  may  be  taken  to  be  another 
exception  to  this  new  doctrine,  none  the  less  an  exception  because 
their  inconsistency  with  it  is  not  expressly  recognized.  Gill  v. 
Middleton  was  decided  before  this  undue  extension  of  the  principle 
correctly  appUed  in  WinterboUom  v.  Wrighl  had  come  into  full 
vogue.  It  was  natural  that  the  court  gave  no  thought  to  it  and  it 
was  equally  natural  that  the  American  courts,  which  with  substantial 
xmanimity  have  instinctively  perceived  the  common-sense  justice 
of  the  decision  in  that  case,  should  have  continued  to  follow  it 
even  after  they  had  adopted  this  new  and  fashionable  restriction 
on  the  UabiUty  for  careless  and  unskilful  manufacture,  without 
inqturing  whether  the  two  were  logically  consistent  with  one  an- 
other. 

As  they  thus  tacitly  recognize  another  exception  to  the  new  doc- 
trine, it  is  submitted  that  it  is  the  exception  and  not  the  doctrine 
which  is  in  accord  with  general  common-law  principles  and  that 
any  exception,  however  arbitrary  and  fortuitous,  to  a  doctrine  so 
illogical  and  ill-foimded,  is  so  much  saved  to  sound  law. 

It  may  be  suggested  further  that,  if  the  restriction  of  a  manufac- 
turer's liability  for  bad  workmanship  to  those  who  buy  his  product 
from  him  is  to  be  justified  only  by  economic  necessity,**  even  those 
courts  which  think  it  necessary  to  encourage  manufacture,  by  re- 
lieving those  engaged  therein  from  any  real  responsibility  for  the 
exercise  of  reasonable  care  and  decent  consideration  for  the  safety 
of  the  consumers  on  whose  patronage  they  depend,  may  not  think 
it  equally  necessary  to  encourage  landlords,  —  a  class  traditionally 


he  aold  with  knowledge  of  its  dangerously  defective  character,  it  substantiaily  repudi- 
ates the  immunity  in  Huset  v.  Case  Threshing  Machine  Co.,  as  effectively  as  does  the 
powerful  and  accurately  reasoned  opinion  of  Cardozo,  J.,  ia  MacPherson  t .  Bnick 
Motor  Co.,  3X7  N.  Y.  S^h  m  N.  £.  1050  (x9z6). 

**  See  Pazson,  C.  J.,  uk  Curtin  t.  Somerset,  140  Pa.  70, 80,  ax  AtL  244  (1891).  "If 
a  contractor  who  erects  a  house,  ...  a  manufacturer  who  constructs  a  boiler,  piece 
of  machinery,  or  a  steamship,  owes  a  duty  to  the  whole  world,  that  his  work  or  his 
machine  or  his  steamship  shall  contain  no  hidden  defect,  it  is  difficult  to  measure  the 
extent  of  his  responsibility,  and  no  prudent  man  would  engage  in  such  occupations  opoa 
such  conditions."  See  the  veiy  similar  language  of  Stirling,  L.  J.,  in  Earl  t .  Lubbock, 
L.  R.  [1905],  I  K.  B.  253,  259.  So  Sanborn,  J.,  says  in  Huset  v.  Case  Threshing  Mack. 
Co.,  X20  Fed.  865, 867  (1903) :  ''A  wise  and  conservative  public  policy  has  impressed 
the  courts  with  the  view  that  there  must  be  a  fixed  and  definite  li/nitation  to  the  liabil- 
ity of  manufacturers  and  vendors  for  negligence  in  the  construction  and  sale  of  compli- 
cated machines." 
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well  able  to  take  care  of  themselves,  and  of  late  generally  unpopular, 
—  by  adding  this  new  immunity  to  those,  with  which  the  common 
law  had  already  so  richly  endowed  them. 

It  is  perhaps  significant  that,  while  many  countries  have  in- 
directly subsidized  manufacturers  at  the  expense  of  their  consumers 
by  enacting  protective  tariffs,  no  subsidies  have  been  granted  to 
landlords,  either  directly  out  of  the  pubUc  funds  raised  by  general 
taxation,  or  indirectly  by  transferring  the  burden  of  taxation  from 
them  to  their  tenants.  Indeed,  even  at  those  times  when  the  lack 
of  adequate  housing  has  been  most  acute,  whatever  legislation 
there  has  been  has  looked  toward  preventing  landlords  from  ex* 
ploiting  the  situation  by  exacting  exorbitant  rentals  rather  than  to 
aiding  them  in  building  more  houses. 

IV 

American  courts  have  been  substantially  imanimous  in  citing 
GUI  V.  MiddUton  with  approval  and  accepting  the  general  principle 
announced  in  its  opinion. 

In  the  great  majority  of  cases  in  which  this  principle  has  been 
applied  the  injury  has  been  to  the  tenant  or  his  property.^  There 
are  comparatively  few  cases  which  have  presented  the  question  of 
the  landlord's  liability  to  persons  other  than  the  tenant,  injured 
while  using  the  premises  in  the  tenant's  right.  In  all  but  one  of 
such  cases  American  courts  have  permitted  a  recovery.  In  most 
of  them  the  successful  plaintiff  was  an  adult  or  infant  member  of 
the  tenant's  family,  such  as  his  wife"  or  child."  In  only  a  very  few 

**  Sparks  v,  Murray,  120  Ark.  17, 178  S.  W.  909  (191 7);  Mann  9.  Fuller,  63  Kan. 
664,  66  Pac.  637  (1901);  Michael  &  Bros.  v.  Billings  Co.,  150  Ky.  353,  150  S.  W.  77 
(19x3);  Peerless  Co.  v.  Bagley,  136  Mich.  335,  85  N.  W.  568  (i90i);LaBrasca  v. 
Hfnchman,  81  N.  J.  L.  367,  79  Atl.  885  (191 1);  Horton  v.  Early,  39  Okla.  99, 134  Pac. 
436  (1913);  Ara  V.  Rutland,  173  S.  W.  993  (Tex.  Civ.  App.,  1915);  Wertheimer  9.  Saun- 
ders, 95  Wis.  573,  70  N.  W.  834  (1897),  all  cases  where  the  injury  was  to  the  tenant's 
property.  Chamey  9.  Cohen,  94  N.  J.  L.  381,  no  Atl.  698  (1930);  Rowan  v,  Amos- 
keag  Co.,  109  AU.  561  (N.  H.,  1930),  semble,  Eblin  9.  Miller,  78  Ky.  371  (1890), 
semble,  in  which  the  tenant  sustained  personal  injuries. 

**  Upham9.  Head,  74  Kan.  1 7, 85  Pac.  1017  (1906),  facts  substantially  similar  to  those 
in  Gill  9.  Middleton;  Carlon  9.  City  Savings  Bank,  83  Neb.  583, 118  N.  W.  334  (1908), 
85  Neb.  659, 134  N.  W.  91  (1909);  Little  9.  McAdaras,  38  Mo.  App.  187  (1889),  facts 

**  Saivetta  9.  Failey,  133  N.  Y.  Supp.  330  (19x0);  Petroski  9.  Mulvanity,  78  N.  H. 
353,  99  AtL  88  (1916),  sembUi  Roseziberg  9.  Zdtchik,  53  Misc.  X53,  xox  N.  Y.  Supp. 
S9X  (1906). 
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was  the  plaintiff  a  subtenant  or  a  business  invitee  or  bareHoensee 
of  the  tenant.  In  all  cases  in  which  the  landlord  has  been  held 
liable,^  GiU  v.  MiddleUm  is  accepted  as  authority  for  the  main- 
tenance of  the  action,  with  little  or  no  discussion  of  its  reason 
or  the  extent  of  the  liability  therein  imposed.  In  many  of  them 
there  is  the  curious  tendency  to  use  the  word  ''tenant''  in  its 
popular  rather  than  its  legal  sense  and,  like  Justice  Ames  in 
GiU  V.  MiddleUm^  to  speak  of  a  member  of  the  tenant's  family, 
particularly  his  wife,  as  the  "tenant"  or  "lessee,"  though  it 
is  most  unusual  that  premises  should  be  leased  to  the  husband 
and  wife,  and  it  is  therefore  altogether  improbable  that  both  man 
and  wife  were  actually  tenants.  In  some  of  these  cases,  it  ap- 
peared, from  the  facts  alleged  or  proved,  that  the  plaintiff  had 
joined  with  the  tenant  in  complaining  of  the  need  of  repairs  or  had 
at  least  been  present  when  the  landlord  promised  to  make  them. 
In  others  it  did  not  appear  that  the  plaintiff  knew  that  any  promise 
had  been  given  or  indeed  that  there  had  been  any  definite  promise 

substantially  identical  with  those  in  Riley  9.  Lissner,  supra^  n.  17;  Finer  v.  Nichols, 
175  Mo.  App.  525,  X57  S.  W.  1023  (1913);  Miller  s.  Rehder,  35  Pa.  Sup.  344  (1908); 
Callahan  v.  Loughian,  102  CaL  476, 36  Pac.  672  (1894)  senMe\  O'Dwyer  9.  CyBzien,  13 
App.  Div.  570, 43  N.  Y.  Siq>p.  815  (1897),  semble. 

In  Callahan  v.  Loughxan  leooveiy  was  denied  because  wliile  the  dedanticmaveifed 
that  the  tenant's  wife  ''believed  the  work  was  completed  also,  it  is  not  averred  that 
it  was  so  in  fact,  or  that  defendant  so  rq)resented  or  considered  it,"  p.  48a,  while  in 
O'Dwyer  v.  O'Brien  the  plaintiff  was  held  guilty  of  contributory  negligence;  see  also» 
Schoppel  V.  Daley,  1x2  La.  201, 36  So.  322  (1904),  infra^  note  65. 

**  Broame  v.  N.  J.  Conference,  83  N.  J.  L.  621,  83  AtL  901  (19x2),  employeesof 
subtenants  living  on  premises;  see  Malone  9.  Laskey,  infrOy  McKenna  v.  Grunbaum, 
33  Idaho,  46,  X90  Pac.  919  (1920),  subtenant  injured  by  elevator  negligently  installfd 
by  landlord  during  the  lease  to  his  tenant;  Stamm  v.  Pyrroy,  170  App.  Div.  584, 
156  N.  Y.  Supp.  415  (19 1 5),  semble,  plaintiff  resided  with  the  lessee,  recovuy  denied 
because  it  was  not  proved  that  the  landlord  had  attempted  to  make  the  needed  repairs; 
Byers  v.  Essex  Inv.  Co.,  aSx  Mo,  375,  219  S.  W.  570  (1920),  sembU^  recovery  was 
denied  to  sub-lessee  because  there  was  no  evidence  that  the  landlord  had  nptmd  the 
railings  whose  collapse  caused  her  injury;  </.  Galvin  v.  Beals,  supra,  il  x& 

In  R.  C.  H.  Covington  Co.  v.  Masonic  Tenq>le  Co.,  176  Ky.  729, 197  S.  W.  420  (X917), 
the  defendant  landlord  made  certain  improvements  in  consideration  of  the  tenant's 
paying  an  additional  rental,  cf .  Feeley  v.  Doyle,  supra,  n.  2  2.  The  lease  expiring,  a  new 
lease  was  executed  to  the  same  partnership,  though  one  of  the  partners  had  died  during 
the  original  term.  It  was  held  that  the  defendant's  liability  for  negligence  in  making 
the  improvements  was  limited  to  injuries  sustained  during  the  oiiginal  term,  and  that 
UsliaUlity  or  injuries  sustained  during  the  second  term  dq)ended  upon  his  knowledge^ 
at  the  time  he  delivered  possessaon  thereunder,  that  the  improvements  had 
gntly  made  and  so  created  a  latent  and  dangerous  defect  in  the  premisei. 
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antecedent  to  the  landlord's  making  the  repans  after  learning  of 
the  need  of  them.  In  those  where  the  plaintiff  was  an  adult  mem- 
ber of  the  tenant's  family,  it  is  highly  probable  that  he  or  she  knew 
that  the  landlord  had  made  the  repairs  and  accepted  that  fact  as 
an  assurance  of  safety,  but  in  some  of  the  cases  the  plaintiff  was 
a  child  too  yoimg  to  recognize  such  an  implication,  even  if  old 
enough  to  realize  that  it  was  the  landlord  who  had  made  them. 
In  none  of  them  was  any  importance  attached  to  the  plaintiff's 
presence  or  absence  when  the  promise,  if  any,  was  made,  or  to  his 
knowledge  or  ignorance  of  the  landlord's  having  made  it.  ^  In  EiU 
V.  Day  fir  Foss^^  the  plaintiff,  a  sublessee,  was  denied  recovery  be- 
cause there  was  '^no  evidence  that  the  plaintiff  was  a  party  to  his 
[the  landlord's]  gratuitous  undertaking,  or  had  any  knowledge  of 
it  before  the  accident.  .  .  .  It  must  be  proved  at  least  that  she  had 
knowledge  of  his  undertaking,  otherwise  no  confidence  could  have 
been  induced  in  her  by  his  acts."*'    It  is  knowledge  of  the  fact 


w  108  Me.  467,  8x  Atl.  581  (1911). 

M  King,  J.,  p.  471.  Justice  King  evidently  does  not  regard  the  landlord's  obligation 
as  a  mere  implied  texm  of  his  promise  and  so  consensual  and  limited  by  the  principles 
of  contract  law,  for  clearly  mere  knowledge  that  a  party  to  a  contract  has  attempted 
to  pezfomi  his  contract  instead  of  repudiating  it  gives  no  right  to  one  not  a  party 
thtfeto  to  rely  upon  it  and  then  to  complain  that  he  has  been  injured  because  the 
attempted  peif ozmance  has  been  imperfect. 

It  is  submitted  that  it  was  not  necessaiy  that  the  plaintiff,  if  a  member  of  the  tenant's 
family  or  a  guest  or  sub-lessee,  should  know  that  the  landlord  had  made  repairs  and 
so  should  have  consciously  relied  upon  his  assurance  that  the  piemises  were  safe  for 
his  use.  It  should  be  enough  that  the  landlord  ought  to  have  known  that  the  tenant 
would  rely  upon  his  making  them  as  justification  for  throwing  the  premises  open  to 
bis  family  or  guests  or  for  subletting  them  without  either  making  such  repairs  himself 
or  giving  notice  of  the  defect.  The  element  of  "confidence  imposed,"  which  in  the 
notes  to  Coggs  v.  Bernard,  Smith's  L.  C,  6  Am.  ed.  335,  is  said  to  be  "  a  sufficient  legal 
consideration  to  create  a  duty  in  the  performance"  of  the  voiimtaiy  undertaking, 
is  supplied  by  the  tenant's  confidence  which  misleads  htm  into  the  belief  that  the 
premises  are  safe  for  the  use  of  others  as  weA  as  of  himself  The  landlord  must  know 
that  the  tenant  has  trusted  to  him  not  only  his  own  safety  but  also  the  safety  of  all 
those  whom  he  has  the  right  to  admit  to  the  premises.  The  word  "consideration"  is 
perhaps  unfortunate  as  giving  the  impression  that  the  obligation  like  that  ol  a  con- 
tiact  depends  on  privity  to  the  confidence  "  imposed  "  or  reposed.  But  it  is  subrr^tted 
that  what  the  annotator  had  in  mind  were  those  numerous  cases  which  held  that  the 
payment  of  a  consideration  for  services  had  some  peculiar  effect  in  requiring  care  in 
their  performance,  though  the  duty  was  not  confined  to  the  person  who  paid  it  but 
extended  to  those  whose  safety  depended  upon  the  care  with  which  it  was  performed. 
See  Pippin  9.  Sheppard,  ix  Price,  400  (1822);  Gladwell  v.  Steggall,  5  Bing.  N.  C.  733 
(1839);  Erie,  J.»  in  Dalyeli  s.  Tyrer,  £.  B.  &  £.  899  (X858);  and  Marshall  0.  York  etc. 


\ 
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that  the  landlord  had  made  the  repair  that  is  here  regarded  as 
essential,  not  knowledge  of  his  promise,  certainly  not  her  presence 
when  it  was  made,  still  less  the  fact  that  she  had  participated  in 
the  complaint  and  so  was  considered  by  the  landlord,  and  had 
the  right  to  consider  herself,  a  party  to  the  promise  he  made.  This 
decision  does  not  support  Thomas  v.  Lane,  which  held  that  the 
authority  of  Gill  v.  MiddleUm  is  confined  to  cases  where  these  facts 
are  shown  to  exist. 

In  Malone  v.  Laskey,^^  the  English  Court  of  Appeal  rejected  the 
argimient  that  defendant  landlords,  by  making  repairs  (which 
consisted  of  putting  a  bracket  under  an  insecure  dstem  in  a  lava- 
tory) imdertook  a  duty  to  make  them  properly,  because  they  stood 
in  no  contractual  relation  to  the  plaintiff,  and  because  there  was 
no  obligation  to  make  the  repairs  which  were  ''an  entirely  vol- 
untary act  on  their  part  and  (were)  not  done  in  the  discharge  of  any 
duty  which  they  owed  to  the  plaintiff. "  "The  utmost  that  can  be 
said  is  that  what  was  done  amounted  to  a  representation  by  the 
defendants  that  the  plaintiff  might  safely  use  the  lavatory,  and, 
even  if  it  did  amotmt  to  such  a  representation,  it  was  an  innocent 
representation  and  gave  the  plaintiff  no  cause  of  action "•^  "for 
there  is  no  evidence  that  they  knew  that  the  bracket  was  in  an  im- 
safe  condition  when  the  repairs  had  been  done."^^ 

While  the  injured  plaintiff  was  the  wife  of  the  manager  of  a  sub- 
tenant, who  had  been  given  the  privilege  of  occupying  rooms  on 

the  premises,*^  the  language  and  reasoning  of  the  court  seem  equally 

* 

Ry.,  II  C.  B.  655  (185 1).  Indeed  at  the  time  that  the  note  to  Cogg&  v.  Beniaid  was 
written  the  idea  seems  to  have  been  prevalent,  that  a  duty  to  exeidse  positive  caie 
even  in  a  trade  or  profession  required  a  consideration  to  support  it. 

"  L.  R.  [1907!  2  K.  B.  141. 

*°  Ibid.,  at  p.  153,  per  Gorell-Bames,  Pres. 

^  Ibid,  at  p.  155,  per  Fletcher-Motdton,  L.  J.  Kennedy,  L.  J.,  doubted  whether 
knowledge  of  the  insufficiency  of  the  repairs  ought  not  to  be  imputed  to  the  defendants, 
p.  156. 

^  The  defendants  had  let  the  premises  to  a  firm  of  law  stationers,  who  sublet  a 
part  to  a  company  which  permitted  its  manager  and  his  wife  (the  plaintiff)  to  occapf 
^  rooms  therein.  The  manager  or  his  wife  complained  to  the  tenant  that  the  dstem  in 
the  lavatory  was  insecure.  The  tenant  forwarded  this  complaint  to  the  landlord,  who 
sent  two  plumbers,  part  of  their  regular  staff,  to  rectify  the  defect.  They  placed  a 
bracket  under  the  dstem  to  support  it  and  as  Gorell-Bames,  Pres.,  said,  L.  R.  [1907] 
3  K.  B.  141,  150,  ''were  then  apparently  satisfied  that  they  had  left  it  secure.  This 
unfortunately  tumed  out  not  to  be  the  fact,"  and  the  dstem  fell  on  the  plaintiff, 
seriously  injuring  her. 
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applicable  to  an  injury  sustained  by  a  tenant,  for  whom  a  landlord 
has  gratuitously  made  repairs.  And  the  decision  indicates  that 
the  liability  for  misfeasance  in  the  performance  of  a  gratiutous 
undertaking  is  not  to  be  extended,  as  in  America,  to  cases  where, 
in  reliance  upon  care  having  been  exercised  in  its  performance,  the 
subject  matter  is  used  in  a  way  for  which  such  care  is  required  in 
order  to  make  it  safe. 

In  some  jurisdictions  the  court  has  not  been  required  to  deter- 
mine a  landlord's  liability  for  an  injury  even  to  a  tenant,  caused 
by  his  negligent  failure  to  remove  a  preexisting  phjrsical  defect.  In 
the  only  cases  brought  before  them  the  landlord's  negligence  in 
making  repairs  or  alterations  or  in  rendering  some  other  gratu- 
itous service  has  created  a  physical  defect  not  existing  previous 
to  his  attempt  to  carry  out  his  imdertaking.  But  in  almost  all  of 
these  cases  the  natiure  of  the  repairs  or  services  undertaken  made 
the  creation  of  this  new  defect  inherently  probable,  if  not  certain, 
unless  care  and  skill  were  exercised  in  the  performance  of  the  imder- 
taking. The  tenant  for  whom  such  repairs  were  made  or  to  whom 
such  services  were  rendered  was  therefore  aware  that  some  such 
dangerous  defect  was  at  least  likely  to  be  created  unless  they  were 
properly  done.  When  the  landlord's  negligence  does  not  directly 
and  actively  injure  the  tenant  or  his  property,^  but  merely  creates 
a  defect  which  makes  the  premises  unsafe  for  the  use  of  persons 
ignorant  of  its  existence,  the  factors  essential  to  liability  are  the 
same  as  when  the  landlord's  negligence  makes  his  attempt  to 
remedy  a  pre&dsting  defect  ineffectual. 

The  gist  of  the  defendant's  liability  is  that,  knowing  that  the 
tenant  will  rely  and  is  entitled  to  rely  on  his  competence  as  a  suffi- 
cient assurance  that  the  premises  will  be  made  safe  for  use,  he  must 
know  that  the  safety  of  those  who  may  rightfully  use  them  will 
depend  upon  his  exercise  of  reasonable  care  and  skill.  The  lia- 
bility depends  upon  the  tenant's  right  to  rely  on  the  landlord's  care 
and  skill.  And  it  seems  quite  clear  that  the  tenant  is  as  much  en- 
titled to  expect  care  to  be  taken  to  remove  a  defect  which  the  land- 
lord has  imdertaken  to  remove,  as  he  is  to  expect  that  alterations 

"  As  in  Tamoguiski  v,  Rzepski,  252  Pa.  507,  97  AtL  697  (1916),  where  a  landlozd, 
who  had  gratiutously  undertaken  to  repair  the  water  pipes  in  his  building,  himsdf 
turned  on  the  water  for  a  tenant  without  any  effort  to  ascertain  whether  the  repairs  had 
been  made  by  a  pliunber  whom  he  had  employed  to  make  them. 
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will  be  properly  made,  or  that  new  floorings,  to  be  substituted  foi 
those  so  decayed  as  to  be  beyond  repair,  will  be  properly  laid." 

It  is  therefore  not  surprising  to  find  that,  in  those  jurisdictions  in 
which  the  question  came  up  for  decision,  the  vastly  preponderating 
weight  of  authority  is  to  the  effect  that  a  landlord  is  as  liable  for 
negligence  in  failing  to  remove  a  preexisting  physical  defect  as  for 
negligence  in  creating  a  new  one.** 

There  is  a  noticeable  tendency  in  many  American  jurisdictions 
to  increase  the  landlord's  obligation  to  keep  the  premises  which 
he  leases  in  at  least  as  safe  a  condition  for  use,  as  when  he  turns 
them  over  to  his  tenant.  A  number  of  courts  have  held  that  a 
failure  to  make  internal  repairs  necessary  for  the  safjs  use  of  the 
premises  after  notice  of  their  necessity  makes  a  landlord  who  has 
covenanted  to  make  them,  liable  for  any  personal  injury  sustained 
by  the  tenant  or  by  any  member  of  his  family  or  by  any  one  whom 
he  has  rightfully  chosen  to  admit  to  the  premises."    In  order  to 


^  As  in  Rehder  0.  Miller,  su^a,  note  54. 

^  Horton  v.  Early,  Chamey  v.  Cohen,  La  Brasca  v.  Hinchman,  supra,  note  53; 
Upham  0.  Head,  Carlon  v.  City  Savings  Bank,  supra,  note  54;  and  Salvetta 
V.  Farley,  supra^  note  55.  In  Finer  0.  Nichols,  175  Mo.  App.  525,  157  S.  W. 
X023  (19 13),  the  court  expressly  rejects  the  azgument  which  the  defendant's 
counsel  seems  to  have  strongly  pressed,  that  the  landlord  b  answerable  for 
such  negligence  only  in  making  gratuitous  repairs  as  changes  the  physical 
character  of  the  premises  for  the  worse;  corUra,  Wynne  0.  Haight,  37  App. 
Div.  7,  50  N.  Y.  Supp.  187  (1898),  in  which  the  court  refused  to  permit  a  tenant's 
wife  to  recover,  on  the  groimd  that  the  landlord's  negligence  in  repairing  a  ceiling 
had  not  caused  the  injury  which  resulted  from  its  fall,  for  the  reason  that  the  repairs 
had  not  weakened  the  ceiling  but  had  merely  failed  to  strengthen  it;  and  so  had  not 
caused  any  new  defect  but  merely  failed  to  remedy  the  old.  In  the  case  of  Marston  t . 
Frisbie,  168  App.  Div.  666,  154  N.  Y.  Supp.  367  (19 15),  the  opinion  at  first  gjbnce 
appears  to  reiterate  this  view  but  a  closer  reading  of  the  case  shows  that  the  plain- 
tiff's right  to  recover  was  denied  because  the  tenant  had  himself  been  present  while 
the  repairs  were  being  made  and  had  not  entrusted  the  matter  to  the  exdu^ve  contn^ 
of  the  defendant,  his  landlord. 

<<  Robinson  v.  Heil,  128  Md.  645,  98  Atl.  195  (1916),  plaintiff  was  an  infant  duld 
of  the  tenant,  Burke,  J.,  saying,  p.  653,  "the  liability  of  the  landlord  to  a  member  of 
the  tenant's  family  for  personal  injuries  resulting  from  such  negU^nt  failure  to  repair 
is  practically  the  same  as  to  the  tenant  himself,"  but  the  landlord  is  not  liable  unless 
he  has  reason  to  expect  that  serious  injury  will  result  from  his  failure  to  repair,  Thcnnp- 
son  V.  Clemens,  96  Md.  196, 53  Atl.  919  (1903).  Barron  v.  Ludloff,  95  Minn.  474, 104 
N.  W.  289  (1905),  plaintiff  had  sublet  an  apartment  from  the  tenant  of  a  house  leased 
by  the  defendant.  **  If  his  negligence  in  making  or  failing  to  make  the  repairs  results 
in  an  unsafe  condition  of  the  premises,  he  is  liable  for  injuries  caused  thereby  to  per- 
sons lawfully  upon  the  premises"  per  Start,  C.  J.,  p.  476;  the  only  authority  given  for 
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extend  it  to  such  persons,  who  are  obviously  not  party  to  the  con- 
tract, the  courts,  which  have  recognized  the  landlord's  obligation 
to  them,  do  not  attempt  to  give  them  a  false  appearance  of  privity 
by  attaching  any  importance  to  their  knowledge  of  the  landlord's 
covenant.  They  boldly,  if  perhaps  somewhat  arbitrarily,  treat  the 
liability  as  based  on  negligence,  and  so  a  tort  liability  not  re- 
stricted within  those  limits  appropriate  to  contractual  obligations; 
the  covenant  to  repair  becomes  a  mere  inducement  to  the  rela^ 
tion  from  which  law  creates  the  obligation.  The  attitude  of  the 
Massachusetts  courts  in  ^eating  a  tort  liability,  based  on  mis- 
feasance, as  though  it  arose  out  of  the  promise  to  repair  and  so  was 
sufficiently  cognate  to  a  contractual  liability  to  require  its  limita- 
tion to  those  party  to  the  promise  or  undertaking,  thus  runs  di- 
rectly coimter  to  the  prevailing  tendency  of  American  decision. 

No  jurisdiction,  English  or  American,  had  prior  to  Thomas  v. 
Lane  and  Peeleyy. Doyle  recognized  the  distinctions  declared  in  them. 
Nor  has  any  jurisdiction  since  followed  those  cases.^  While  Maine 
requires  the  plaintiff  to  have  knowledge  of  the  landlord's  attempted 
performance  of  his  gratiutous  undertaking,  the  plaintiff's  privity 
to  the  imdertaking  is  not  regarded  as  essential.  The  English  Court 
of  Appeal  has  refused  to  permit  a  subtenant  to  recover  for  the 


this  is  Olson  v.  Schultz,  67  Minn,  494,  70  N.  W.  779  (1897),  in  which  the  defective 
elevator  was  retained  in  the  control  of  the  landlord  and  ?ras  for  the  common  use  of 
the  landlord,  the  plaintifF's  employees  and  the  tenants  of  other  portions  of  the  building. 

Accord:  Ashmun  v.  Nichols,  92  Oreg.  223,  178  Pac.  234  (1919),  where  the  tenant 
himself  was  injured;  Mesher  9.  Osborne,  75  Wash.  439,  134  Pac.  Z092  (1913),  action 
by  tenant  to  recover  for  death  of  infant  child.  In  Lowe  v.  O'Brien,  77  Wash.  677, 138 
Pac.  295  (1914),  the  agreement  was  made  during  the  lease  upon  the  threat  to  move 
out  unless  the  landlord  make  the  premises  safe.  In  these  cases  it  was  held  that  the 
landlord's  promise  to  repair  an  open  defect  ''absolved  the  tenant  from  an  assumption 
of  risk"  in  analogy  to  the  promise  of  an  employer  to  repair  a  defective  tool  or  appli- 
ance. See  also,  accord,  StiUwell  v.  So.  Louisville  Land  Co.,  22  Ky.  Rep.  785, 58  S.  W. 
696  (1900),  and  Schoppel  v.  Daly,  zz2  La.  201, 36  So.  322  (1904),  where,  however,  the 
iandlord  had  not  only  agreed  to  make  the  rq)airs  but  had  made  them  "to  the  extent 
which  she  deemed  to  be  a  compliance  with  her  obligation  .  .  .  when  the  workmen 
left  it  was  an  assurance  to  the  lessees  [the  plainti£f  was  the  wife  of  the  lessee]  that  every- 
thing was  in  order."    Per  NichoUs,  C.  J.,  p.  212. 

"  Thomas  v.  Lane  is  quoted  with  apparent  approval  by  Fellows,  J.,  in  his  minority 
opinion  iu  Sorenson  v.  Kalamazoo  Sales  Co.,  201  Mich.  318, 167  N.  W.  982  (1918),  but 
the  case  did  not  require  the  court  to  adopt  or  reject  its  doctrine,  the  majority  of  the 
court  holding  that  the  repairs  were  made  by  and  under  the  control  of  the  tenant  and 
not  by  the  defendant  landlord. 
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injury  due  to  the  insuffidency  of  repairs*  which  the  landlord  had 
gratuitously  made.  But  the  reasons  given  are  as  applicable  to  an 
injury  to  a  tenant  to  whom  the  landlord  had  gratuitously  given 
his  express  promise  to  repair  and  the  facts  in  their  essence  differed 
from  those  in  GiU  v.  Middleton  only  in  the  fact  that  the  subtenant 
was  not  present  when  the  landlord  made  whatever  promise  he  gave, 
though  the  tenant  had  merely  transmitted  the  subtenant's  com- 
plaint and  the  subtenant  knew  of  the  landlord's  attempt  to  make 
the  repairs. 

In  no  case  before  or  after  Feeley  v.  Doyle  is  there  any  suggestion 
that  the  landlord's  obligation  to  use  care  in  making  repairs  is,  by 
the  fact  that  his  promise  is  made  upon  a  consideration  moving  to 
him  as  landlord,  extended  to  persons  not  party  to  the  consideration 
and  to  whom  he  would  owe  no  duty  had  the  repairs  been  gratu* 
itously  performed.^  Whatever  credit  attaches  to  this  invention 
belongs  exclusively  to  the  Massachusetts  Supreme  Judicial  Court. 

Francis  H.  BoUen. 
UMivBBSiTy  OT  Pbnnsylvahia. 

**  No  jurisdiction  other  than  Massachusetts  has  held  that  a  landlord  gxatuitously 
making  repairs  is  liable  only  if  guilty  of  gross  negligence.  Indeed  in  some  cases  a  duty 
b  said  to  be  "cast  upon  him  to  see  that  the  repairs  are  made  so  as  not  to  injure  the 
tenant  and  the  rule  concerning  independent  contractors  has  no  application,"  Bland,  J., 
in  VoUrath  v.  Stevens,  199  Mo.  App.  5, 13,  202  S.  W.  283  (1918).  Other  courts  hold 
that  "he  can  not  absolve  himself  from  liability  by  enq>bying  an  indqpendent  contractor 
to  do  the  work,  if  the  work  to  be  done  is  attended  with  danger  to  the  tenant."  Coving- 
ton Co.  V.  Masonic  Temple,  176  Ky.  729,  734,  197  S.  W.  420  (191 7);  aliSer  where  the 
r^Murs  do  not,  like  the  putting  on  of  a  new  roof,  as  in  Covington  9.  Masonic  Temple, 
supra,  involve  an  obvious  risk  of  injury  imless  special  precautions  are  taken,  but  are 
ordinary  repairs  requiring  no  special  care  or  skill  for  their  safe  performance,  Eblin  «. 
Miller's  Ex.,  78  Ky.  371  (1880).  In  those  jurisdictions  which  do  not  follow  the  modem 
tendency  to  make  one  employing  an  undoubtedly  independent  contractor  liable  if  the 
work  entrusted  to  him  is  inherently  dangerous,  unless  spedal  precautions  are  taken, 
the  landlord  is  not  held  liable  for  the  independent  contractor's  failure  to  take  such 
necessary  precautions,  Bains  v.  Dank,  199  Ala.  250,  74  So.  341  (19x7). 
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EVIDENCE,    m 

Real  Evidence 
N  article  by  Sidney  L.  Phipson  analyzes  the  treatment  of 


this  subject  by  the  text-writers  and  their  definitions."'  Fin- 
ger-prints are  discussed  in  two  articles."*  Decisions  in  Washington 
and  Texas  disagree  on  the  question  whether  an  unauthorized  view 
by  the  jury  should  be  a  grotrnd  for  reversal;  it  should  not  be  if  not 
prejudicial."® 

The  Best  Evidence  Rule 

This  rule  has  been  too  rigidly  enforced  in  this  country  in  situa- 
tions where  the  secondary  evidence  is  admittedly  accurate.  The 
simple  English  procedure,  where  a  long  series  of  letters  and  tele- 
grams is  involved  in  a  case,  is  to  include  the  full  correspondence 
in  the  briefs,  and  read  it  to  the  jury  without  interruptions  imless 
some  matter  is  disputed.^  We  might  wisely  do  likewise.  Another 
rule  which  ought  to  be  adopted  everywhere  is,  that  the  incorpora- 
tion of  a  party  to  a  siut  may  be  proved  orally  without  the  need  of  a 
record;"*  indeed,  corporate  existence  might  well  be  taken  for 
granted  imless  questioned.  Another  matter  which  has  sensibly 
been  relieved  from  the  burden  of  the  best  evidence  rule  is  the  moving 
picture.    In  Feeney  v.  Young  **•  a  woman,  who  being  compelled  to 

"•  "  'Real'  Evidence,"  29  Yaix  L,  J.  705  (1920). 

*^  M.  Cailaoii,  ''Foigiiig  Finger-prints,"  xx  J.  Cbdc.  L.  &  Csnc.  141  (1920); 
A.  M.  Kldd,  ''The  Right  to  take  Finger-prints,  Measurements  and  Photographs/' 
8  Cal.  L.  Rev.  35  (1919).   See  Locard,  ti^a,  note  284. 

**^  Leopold  V.  Livennore,  X97  Pac.  778  (Wash.,  192 1),  no  leversal;  Texas  Midland 
Ry.  9.  Brown,  228  S.  W.  9x5  (Tex.  Comm.  App.,  192 1),  revezsal;  both  noted  in  31 
Yale  L.  J.  217.  The  absence  of  the  accused  duxing  the  view  does  not  violate  his 
constitutional  light  of  confrontation.  State  v.  Rogers,  X45  Minn.  303,  X77  N.  W.  358 
(X920). 

m  Frank  H.  Burt,  "Documentary  Evidence  in  the  English  Law  0>urt8,"  5  Mass. 

I-  Q-  63  (i9^)- 

^■>  Kelley  0.  Stem  Pub.  &  Nov.  Co.,  X47  Axk.  383, 327  S.  W.  609  (X92X);  the  divided 
authorities  are  collected  in  5  Minn.  L.  Rev.  475. 

^"  191  ^>p.  Div.  501,  i8x  N.  Y.  Supp.  48X  (X920),  noted  in  19  Mich.  L.  Rev.  xox. 


674  HARVARD  LAW  REVIEW 

undergo  a  surgical  operation  had  consented  that  a  fihn  should  be 
made  for  exhibition  to  medical  societies,  sued  for  violation  of  her 
statutory  right  of  privacy  because  it  was  shown  in  two  leading 
moving-picture  houses  in  New  York  as  part  of  a  photoplay  named 
**Bu:th.'*  She  offered  spectators  of  the  play  to  testify  that  they 
had  recognized  her  in  the  pictures.  This  was  excluded  by  the  trial 
court  on  the  ground  that  the  film  itself  was  the  best  evidence.  As 
this  was  too  small  to  ascertain  anything,  and  a  representation  in 
court  was  impracticable,  her  complaint  was  dismissed.  The  Appel- 
late Division  granted  a  new  trial,  holding  that  the  evidence  of 
eyewitnesses  was  competent.  In  an  English  suit  by  Elinor  Glyn 
to  enjoin  an  unauthorized  burlesque  of  ''Three  Weeks/'  the  judge 
held  that  such  evidence  was  not  secondary  evidence  and  was  the 
only  kind  that  in  strictness  could  be  given,  although  he  was  him- 
self shown  the  play  on  the  screen,  which  he  foimd  to  be  ''vulgar  to 
an  almost  inconceivable  degree."  ^" 

The  Parol  Evidence  Rule*" 

Williston's  new  treatise  on  The  Law  of  Contracts*"  has  a  chapter 
on  "  General  Rules  for  the  Interpretation  or  Construction  of  Con- 
tracts and  the  Parol  Evidence  Rule."  The  heading  indicates  the 
difficulty  of  discussing  this  rule  apart  from  the  whole  question  of 
interpretation  of  language.  Whereas  J.  B.  Thayer  thought  that 
there  were  three  Parol  Evidence  Rules,  and  Wigmore  increased 
the  number  to  four,  Williston^^  decides  there  is  only  a  single  rule. 
His  discussion  of  parol  warranties  is  especially  interesting.^" 


For  the  equitable  and  tort  points  in  this  case,  see  Z.  Chafee,  Jr.,  ''Equitable 
against  Torts,"  34  Hakv.  L.  Rev.  388. 

^^  Glyn  V.  Western  Feature  Film  Co.  Ltd.,  114  L.  T.  R.  354  (19x5);  the  injunctbn 
was  refused  because  the  plaintiff's  book  was  too  immoral  to  be  protected  by  copy- 
right and  because  burlesques  are  not  infringements. 

^  See  also:  Bills  and  nbtes  cases,  21  Col.  L.  Rev.  282,  596;  7  Va.  L.  Rev.  84;  i 

17  Law.  See.  Mo.  Bull.  51  (1919);  11  A.  L.  R.  637,  note.  Mbtake,  Foigione  f. 
J^wis,  {1920]  2  Ch.  326.  Custom  contradicting  writing,  The  Turid,  [1920]  P.  37a 
Parol  agreement  for  time  of  performance  when  contract  names  no  time,  5  Minn.  L. 
Rev.  226  (1921);  2  WiLLisTON,  Contsacts,  §  640.  Enrolled  copy  of  statute  as  coo- 
dusive  evidence  of  enactment,  W.  H.  Loyd,  "Pylkington's  Case  and  its  Successors,"  j 

69  U.  Pa.  L.  Rev.  20  (1920).  Parol  contract  for  bequest  to  adopted  child,  not  in 
adoption  agreement,  22  Col.  L.  Rev.  178. 

»•  N.  Y.,  1920,  VoL  n, 

M»  op.  cU,,  i  636.  "»  §  643- 
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Delivery  and  IniefU.   An  article  by  H,  W.  Ballantine,  "Delivery 
in  Escrow  and  the  Parol  Evidence  Rule,"  ^^  takes  up  the  various 
views  on  the  troublesome  problem,  whether  the  doctrine  of  Pym 
V.  Campbell  ^^  allows  parol  proof  of  a  conditional  delivery  of  a 
deed  or  other  sealed  instnunent  to  the  grantee  or  obligee.    On  the 
whole  he  favors  giving  effect  to  such  conditions,  but  says  that  the 
time  has  come  to  discard  altogether  the  imsatisfactory  ceremony 
of  delivery  in  favor  of  a  more  clear-cut  formality,  such  as  execu- 
tion before  a  government  official.    The  recent  Virginia  case  of 
WkUaker  v.  Lane  ^^^  allows  proof  that  a  sealed  contract  was  deliv- 
ered in  escrow  to  the  obligee,  following  Wigmore's  view  "*  after  an 
exhaustive  siurvey  of  the  authorities.    The  same  position  is  taken 
by  Tiffany  ^^  and  a  full  note  in  the  Minnesota  Law  Review}^   On 
the  other  hand,  some  jurisdictions  are  bound  by  authority  to  de- 
clare the  condition  invalid,  especially  in  the  delivery  of  a  deed. 
Oliver  S.  Rtmdell's  article  on  '^  Delivery  and  Acceptance  of  Deeds 
in  Wisconsin"  ^^  shows  this  to  be  the  law  in  that  state,  and  Mitchell 
V.  Clem^^  declined  to  overrule  the  same  proposition  in  Illinois, 
although  the  court  by  a  bare  majority  managed  to  give  effect  to 
the  condition  on  the  ground  that  the  facts  showed  want  of  delivery 
ind  only  manual  possession  in  the  grantee,  not  an  escrow.    The 
dissenting  judges  vigorously  question  this  interpretation  of  the 
facts.     The  case  furnishes  a  striking  illustration  of  Williston's 
statement  ^^^  that  the  distinction  between  delivering  in  escrow  to 
the  obligee  and  entrusting  possession  to  him  without  intention  to 
deliver  is  "somewhat  fine."    The  truth  seems  to  be,  that  the 
majority  of  the  Illinois  Supreme  Court  felt  the  prevailing  drift 
away  from  the  old  doctrine,  and  went  as  far  as  the  principle  of 
stare  decisis  permitted. 
Another  possible  exception  to  Pym  v.  CampbeU  *••  is  involved  in 

iM  29  Yale  L.  J.  826  (1920};  3  III.  L.  Bull.  3. 

»••  6  E.  &  B.  370  (1856). 

^^  104  S.  £.  352  (Va.,  1930);  zz  A.  L.  R.  liy^t  note. 

^^  4  WlGMOS£,  EVIDEMCE,  §  2408. 

>*  2  Real  Profebty,  2  ed.,  Z920,  {  463. 

^**  'Xonditional  Delivezy  of  Deeds  Dizect  to  the  Grantee,"  5  Mnm.  L.  Rev.  287 
(z92z),  diaaiSMng  Whitaker  v.  Lane  and  Mitchell  0.  Clem. 
»»  z  Wzs.  L.  Rev.  65  (Z92Z). 

***  295  111.  Z50,  Z28  N.  £.  8z5  (Z920),  three  judges  dissenting. 
^  1  Law  of  Contbacts,  §  2Z2.  *••  6  E.  &  B.  370  (Z856). 
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Supreme  Lodge  v.  Dalzell}^^  A  fraternal  order  employed  a  collecto' 
of  premiums,  with  whom  a  written  contract  was  made.  The  col- 
lector, when  sued  thereon,  sought  to  prove  that  he  was  not  liable 
imder  the  terms  of  a  prior  oral  contract,  which  was  the  realagreement 
between  the  parties,  and  that  the  written  contract  was  a  mere  sham, 
intended  to  deceive  other  collectors  into  supposing  that  all  the 
contracts  of  the  order  were  uniform.  While  this  evidence  is  logi- 
cally admissible  to  prove  that  the  parties  never  intended  to  embody 
their  agreement  in  the  writing,  public  policy  may  hold  them  to 
their  bargain  since  to  set  it  aside  would  be  unfair  to  the  persons 
who  were  meant  to  be  deceived.^^®  On  the  other  hand,  public  policy 
would  seem  to  favor  use  of  the  parol  evidence  in  Hoe  eld  v.  Outto,^^ 
where  the  written  lease  of  a  saloon  conformed  to  the  Simday-dosing 
law,  but  the  lessee  when  sued  for  rent  sought  to  show  that  the 
true  agreement  was  oral  and  contemplated  violation  of  that  law. 
The  Illinois  Supreme  Court  excluded  the  evidence,  and  thus  helped 
to  carry  out  an  illegal  transaction. 

InUgraiion.  If  the  Parol  Evidence  Rule  rests  on  the  principle, 
as  J.  B.  Thayer,  Wigmore,  and  Williston  agree,  that  the  parties 
have  integrated  all  the  terms  of  their  agreement  in  the  writing,  so 
that  evidence  of  a  different  agreement  is  irrelevant  as  proving  some- 
thing without  binding  force,  then  the  writing  is  the  sole  contract 
for  outsiders  as  much  as  for  the  contracting  parties.^"  In  proceed- 
ings ifUer  alios  parol  evidence  is  inadmissible  to  prove  a  different 
contract,  although  it  may  come  in  for  other  purposes  just  as  be- 
tween the  parties  themselves.  The  New  York  Appellate  Division 
has  failed  to  make  this  distinction  and  declares  that  the  rule  has 
no  application  to  criminal  cases.^^ 

The  difficult  problem  of  collateral  agreements  is  neatly  raised  by 
Hoyt's  Proprietary,  Ltd.  v.  Speruxr  "^  in  New  South  Wales.    A  let 

^**  205  Mo.  App.  207,  223  S.  W.  786  (1920),  disapproved  in  69  U.  Pa.  L.  Rev.  78. 

iTo  This  is  Wigmore's  view,  4  Evidence,  §  2406;  conka^  Southern  Street  Ry.  Co. 
9.  Metiopole  Co.,  91  Md.  61,  46  Atl.  513  (1900). 

m  2go  111.  147, 125  N.  E.  5  (1919)1  dis^iproved  by  Costigan  in  15  III.  L.  Rev.  213; 
tee  5  WiGMOXE,  §  2406  n.  8. 

^"  Thayee,  Pseldonary  Tbeaiise  on  Evidence,  397;  4  Wigmose,  {  2446;  2 
wouston,  contkacis,  s  647. 

^"  People  V.  Glickman,  194  ^>p.  Div.  103,  285  N.  Y.  Siq>p.  307  (1920),  doappioved 
in  34  Haev.  L.  Rev.  790. 

^'^  19  N.  S.  W.  Rep.  200  (19x9),  Fexguson,  J.,  dissenting;  noted  in  4  MniN.  L. 
Rev.  368. 
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premises  to  B,  who  sublet  to  C  in  writing  with  a  provision  that 
B  might  terminate  the  sublease  on  four  weeks'  written  notice.  B 
gave  such  notice.  C  sued  B  for  violation  of  a  parol  agreement 
made  prior  to  the  lease  that  B  would  not  terminate  the  sublease 
tmless  required  to  do  so  by  the  head  lessor,  A.  A  majority  of 
two  judges  held  that  this  agreement  was  inadmissible  because  in 
conflict  with  the  tenns  of  the  lease.  One  judge  thought  that  B 
could  vaUdly  bind  himself  not  to  exercise  his  power.  His  argument 
that  the  parties  should  be  free  to  make  any  agreement  they  choose 
and  modify  their  rights  as  they  choose,  provided  they  do  not  con- 
travene some  law,  virtually  begs  the  question,  although  it  may  be  a 
reason  for  the  abolition  of  the  Parol  Evidence  Rule.  The  collat- 
eral promise  might  naturally  have  been  embodied  in  the  lease,  and 
should  therefore  be  ineffective  if  omitted.  A  Tennessee  case  ^^ 
seems  equally  soimd  in  refusing  to  allow  an  ordinary  deed  to  be 
supplemented  by  proof  of  an  oral  agreement  by  the  grantee  to 
erect  buildings  of  a  certain  quality  upon  the  land  conveyed.  Such 
restrictions  belonged  in  the  deed. 

ScoU  V.  Albermarle  Horse  Shaw  Association  ^^  presents  a  harder 
question.  A  vendor  sought  specific  performance  of  a  land  con- 
tract to  convey  "with  general  warranty  and  covenants  of  title." 
The  purchaser  set  up  the  existence  of  certain  building  restrictions 
as  incumbrances.  The  plaintifiE  offered  to  rebut  this  defense  by 
parol  evidence  that  the  purchaser  knew  of  these  incumbrances 
and  their  irremovability  at  the  time  of  the  contract.  The  court 
excluded  the  evidence  because  it  would  vary  the  contract  of  war- 
ranty which  specified  no  such  exceptions  and  dismissed  the  bill. 
If  the  parties'  knowledge  of  the  restrictions  and  their  irremova- 
bility was  adequately  proved,  then  either  they  were  entering  on 
a  useless  transaction,  or  else  they  intended  to  except  the  incum- 
brances from  the  warranty,  but  mistakenly  failed  to  do  so.  The 
second  alternative  seems  much  more  sensible,  and  the  parol  evi- 
dence would  thus  be  admissible  to  procure  reformation  for  mistake. 
The  decision  may,  however,  be  supported  on  the  view  of  the  con- 
curring judge,  that  the  purchaser's  knowledge  was  not  established. 

1^*  McGannon  9.  Farrell,  141  Tenn.  631,  214  S.  W.  433  (19x9),  noted  in  5  Cokn. 

L.  Q.  336. 

^"^  104  S.  £.  842  (Va.,  Z920),  Sims,  J.,  ooncurring;  disapproved  in  5  Mnm.  L. 
Rev.  337. 
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Construciion.  The  extent  to  which  gaps  in  the  description  in 
wills  may  be  filled  fron^  parol  evidence  is  discussed  by  several 
decisions.  Mistakes  in  section-numbers  have  provoked  a  long 
series  of  cases  in  Tllinois/^^  of  which  the  latest  is  Johnston  v.  Gas^ 
manP^  The  devise  called  for  the  east  half  of  lot  i  in  the  northeast 
quarter  of  section  i,  which  the  testator  did  not  own;  he  did  own 
a  tract  of  the  same  description  in  section  2.  He  made  similar 
mistakes  as  to  two  other  tracts.  A  subsequent  clause  devised  all 
the  residue  of  his  property,  both  real  and  personal.  This  residuary 
clause  was  held  to  show  an  intention  to  dispose  of  all  his  land,  so 
that  the  court  read  the  words  "my  property"  into  the  three  erron- 
eous specific  devises,  and  then  applied  the  maxim,  "falsa  demon- 
stratio  non  nocet,"  to  strike  out  the  incorrect  portion  of  the  de- 
scriptions, although  imder  the  previous  Dlinois  decisions  they  would 
have  refused  to  do  this  in  the  absence  of  the  residuary  clause.  The 
Massachusetts  court  ^^*  found  it  easier  to  correct  the  misdescrip- 
tion of  a  will  which  bequeathed  a  fund  for  the  benefit  of  "  the  New 
Bedford  Home  for  Aged  People."  There  was  no  institution  of 
that  precise  name,  but  the  fund  was  claimed  by  the  New  Bedford 
Home  for  Aged  and  by  the  Association  for  Relief  of  Aged  Women  of 
New  Bedford.  Evidence  was  admitted  of  the  surrounding  facts 
known  to  the  testator  and  his  relations  to  the  two  claimants.  Sim- 
ilar evidence  was  used  by  an  English  judge  to  limit  a  bequest  "for 
missionary  purposes"  to  strictly  charitable  objects.**®  It  will  be 
noted  that  the  testator's  declarations  of  intention  ^were  not  used 
in  the  Massachusetts  decision,  and  would  doubtless  have  been  ex- 
cluded, because  it  was  not  a  case  where  the  description  fitted  two 
persons  equally  well.  Such  declarations  were  excluded  in  Cal- 
ifornia ^^  when  offered  to  prove  that  the  words  "my  heirs"  in  a  will 
meant  only  the  testatrix's  own  kin.   However,  they  were  admitted 

in  Kurtz  9.  Ifibner,  55  VL  514  (1870);  Lomaz  v.  Lomaz,  2x8  SI.  629,  75  N.  E.  1076 
(1905);  Stevenson  v.  Stevenson,  285  IlL  486,  Z2z  N.  £.  202  (191S);  cotOra^  Re  Boeck, 
x6o  Wis.  577,  152  N.  W.  Z55  (1915);  see  Schofield,  "So-called  Equity  Juiiadictioii  to 
Construe  and  Refonn  Wills"  6  III.  L.  Rev.  485  (1912). 

1^  291  ni.  516, 126  N.  E.  172  (1920),  noted  by  ^^Hgrnoze  in  15  III.  L.  Rev.  99. 

i7f  Kingman  v.  New  Bedford  Home  for  Aged,  129  N.  E.  449  (Mass.,  1921),  ap- 
proved in  19  Mich.  L.  Rev.  668. 

^^  In  re  Rees,  [1920]  2  Ch.  59,  Saigant,  J. 

1*^  In  re  Watts'  Estate,  198  Pac.  1036  (CaL,  1921),  approved  in  20  Mich.  L.  Rev. 

2SZ. 
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in  the  English  case  of  In  re  BaUie-Wrighlson,^^  to  dear  up  what 
the  judge  called  a  latent  ambiguity.  A  testatrix  who  had  accounts 
in  seven  banks  gave  her  balance  ^'at  the  said  bank"  to  a  specified 
legatee.  One  of  the  seven  banks  had  been  mentioned  in  the  pre- 
ceding clause  of  the  will  as  it  was  originally  executed.  This  clause 
had  subsequently  been  cancelled  and  the  will  re-executed,  so  that 
there  was  nothing  in  the  will  as  probated  to  show  what  bank  was 
meant.  The  judge  adn^iitted  the  canceUed  clause  of  the  original 
will  for  that  purpose.  The  authorities  allowing  erased  portions 
of  a  will  to  be  used  justified  the  decision,  but  he  went  farther  and 
employed  language  which  would  have  admitted  oral  declarations 
of  the  testatrix  entirely  outside  of  any  will,  past  or  present.^* 
"Evidence  to  show  the  actual  testamentary  intentions  of  a  tes- 
tator is  admissible  only  in  exceptional  cases,  one  of  which  is  to  de- 
tennine  which  of  several  persons  or  things  was  intended  under  an 
equivocal  description."  Thus  he  regards  "my  said  bank"  as  an 
instance  of  equivocation  Uke  the  bequest  to  "George  Gord,"  where 
there  were  several  men  of  that  name,  and  declarations  of  intention 
were  let  in  to  show  who  was  meant.^^  The  difficult  question  is 
whether  the  description  is  sufficiently  definite  to  pass  anything. 
Suppose  a  bequest  of  "my  bonds  in  the  said  railroad,"  and  the 
testator  owned  bonds  of  forty  railroads,  or  of  "my  house-lot," 
and  he  owned  twenty  such  lots;  would  oral  declarations  of  inten- 
tion be  admissible?  Is  not  the  hole  in  the  document  too  big  to  be 
filled  up?  i» 

If  the  description  in  the  will  is  equally  erroneous  when  applied  to 
either  of  two  claimants,  this  has  been  held  not  to  be  an  equivoca- 
tion and  parol  evidence  of  the  testator's  intentions  has  been  ex- 
cluded.** An  Irish  decision,-  Robertson  v.  Flynn,^^''  seems  to  reach 
a  contrary  result.  The  testator  bequeathed  property  "to  my 
sister  Annie  Neary."    Two  of  his  sisters  were  Annie  Fl3nm  and 

^"  [1920]  2  Ch.  330,  Astbuiy,  J.;  noted  in  37  L.  Quabt.  Rxv.  4. 

"»  [ipaol  2  Ch.  330,  340. 

iM  Doe  d.  Gold  v.  Needs,  2  M.  &  W.  129  (1836). 

^^  A  bequest  "to  A,  his  wife,  and  their  davighter/'  when  A  had  five  daughters^ 
was  given  to  his  daughter  Phoebe,  to  whom  the  testator  was  shown  by  extrinsic  cir- 
cumstances to  be  attached.   In  re  JefiFeiy,  [1914]  x  Ch.  375,  Warrington,  J. 

^  Doe  d.  Hiscocks  9.  Hiscocks,  5  M.  &.  W.  363  (1839);  Dxake  v.  Drake,  8  H.  L.  C. 
Z7S  (x86o). 

"»  I.  R.  [1920I  I  Ch.  78  (C.  A.). 
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Bridget  Neaxy.  The  contemporaneous  written  instructions  for 
the  will  given  to  his  solicitor  were  admitted  to  show  that  Annie 
Fl3nm  was  meant.  Unless  such  instructions  have  a  superior  value 
to  ordinary  declarations  of  intention,  the  case  supports  Wigmore's 
view  ^^  that  such  a  misdescription  is  an  equivocation. 

Competency  of  Witnesses"* 

The  antique  disqualification  of  a  party  to  a  dvil  suit  has  long 
been  wholly  abolished  in  many  states,  but  others  partially  preserve 
it  in  the  so-called  'Mead  man  statutes/'  which  forbid  the  surviv- 
ing participant  in  a  contract  or  other  transaction  to  tell  about  it 
tmless  the  personal  representative  of  the  deceased  participant 
waives  the  restriction.  The  purpose  is  to  guard  against  the  danger, 
sometimes  very  real,  of  dishonest  claims  against  decedents'  estates. 
Death  gives  the  survivor  of  a  transaction  an  unfair  advantage. 
A  creditor  may  lie  if  his  debtor  cannot  possibly  take  the  stand  to 
tell  the  truth.  There  are  two  ways  to  equalize  this  difference  in 
positions.  First,  the  'Mead  man  statutes,''  which  prevent  the 
survivor  from  lying  by  forbidding  him  to  testify  at  all.  These 
give  rise  to  endless  difficulties  of  application,^^  penalize  the  honest 
survivor  especially  when  the  estate  makes  unjust  claims  against 
him,  and  represent  a  last  vestige  of  the  old  attitude  of  the  law,  — 
if  any  person  is  imder  the  slightest  temptation  to  perjure  himself, 
we  must  assmne  that  neither  the  law  against  perjury,  nor  super- 
natural pxmishment,  nor  his  respect  for  the  opinions  of  his  fellow- 
citizens,  nor  the  grilling  of  cross-examination,  nor  common  decency 
will  make  him  truthful,  and  the  only  solution  is  to  disqualify  him. 
The  modem  alternative  method  of  eliminating  the  inequality  be- 
tween the  living  and  the  dead  is,  not  to  fasten  a  special  gag  iqxm 
the  Kving,  but  to  give  the  dead  more  freedom  from  ordinary  rc- 

*■•  4  Evidence,  §  2474. 

i»  Children,  Goy  9.  Director  General,  xiz  AtL  855  (N.  H.,  1920),  noted  in  7  Va. 
L.  Rev.  663;  Maynard  v.  Keough,  145  Minn.  26, 175  N.  W.  891  (Minn.,  1920),  noted 
in  4  Minn.  L.  Rev.  549.  Jurors,  in  criminal  contenqit  proceedingi  against  juiQiS) 
5  Corn.  L.  Q.  164  (1919).  Intoxication  at  time  of  event.  State  v.  Magyar,  114  AtL 
25a  (N.  J.,  192 1).  Use  of  drugs,  15  A.  L.  R.  912.    See  Locaid,  t^^i  nota  984. 

^**  For  recent  illustrations  see  "  Death  of  adverse  party  as  afiecting  evidence  mth 
respect  to  book  account,"  6  A.  L.  R.  756  note,  and  see  Mansfiftld  v.  Gnahee,  114 
Atl.  296  (Me.,  1921);  6  Ia.  L.  Buix.  6z  (1920);  20  Col.  L.  Rkv.  299  (zgao);  9  Cal. 
L.  Rev.  347  (192 1). 
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strictions.  Several  states  let  the  survivor  testify,  and  then  get 
the  decedent's  story  through  his  hearsay  declarations,  which  come 
in  under  a  statutory  exception  to  the  hearsay  rule.^'^  They  prevent 
l3dng  by  letting  in  more  evidence  than  usual,  and  not  by  shutting 
ordinarily  good  evidence  out.  Even  without  such  new  statutes, 
the  tune  has  come  in  the  opinion  of  Henry  W.  Taft,  in  his  ^*  Com- 
ments on  Will  Contests  in  New  York,"  ^"  to  abolish  the  "dead 
man  "  disqualification : 

''This  restriction  not  infrequently  works  intolerable  hardship  in  pre- 
venting the  establishment  of  a  meritorious  claim.  Furthermore,  it  has 
been  enforced  with  the  most  rigorous  literalness,  and  has  been  the  occa- 
sion of  a  labyrinth  of  subtle  decisions.  A  long  experience  leads  me  to 
believe  that  the  evils  guarded  against  do  not  justify  the  retention  of  the 
rule.  In  the  early  development  of  our  jurisprudence  the  testimony  of 
all  interested  witnesses  was  excluded;  but  experience  gradually  led  to 
the  conclusion  that  the  restriction  should  be  relaxed  and  more  reliance 
should  be  placed  upon  the  efficacy  of  our  process  of  investigating  truth. 
Cross-examination,  for  instance,  has  been  foimd  to  be  wdl  calculated 
to  uncover  a  fraudulent  scheme  concocted  by  an  interested  party,  and 
where  that  has  failed  the  scrutiny  to  which  the  testimony  of  a  witness  is 
subjected  by  the  court  and  by  the  jury,  has  proven  efficadoxis  in  dis- 
covering the  truth,  to  say  nothing  of  the  power  of  circumstantial  evidence 
to  discredit  the  mere  oral  statement  of  an  interested  witness." 

In  criminal  cases  at  common  law  the  accused  was  incompe- 
tent to  testify  under  oath  and  was  denied  coimsel.  He  was,  how- 
ever, allowed  to  make  an  unsworn  statement,  which  consisted 
partly  of  presentation  of  facts  and  partly  of  argument  on  facts  and 
law.*"  Does  this  right  survive  under  modem  statutes  in  the  Brit- 
ish Empire  and  the  United  States,  which  provide  coimsel  and 
(except  in  Georgia)  allow  the  accused  to  testify  if  he  so  desires? 
In  a  recent  New  Zealand  case^^  the  practice  there  and  in  England 
is  described.  The  accused,  whether  defended  by  coimsel  or  not, 
is  permitted  as  part  of  his  defense  to  make  a  statement  not  on 
oath,  if  he  does  not  elect  to  be  sworn  as  witness.    This  statement 

»»  Mass.  G.  L.  (1921)  c.  233,  §66;  Conn.  Gen.  Stat.  (1918),  §§  5735>  573^; 
z  Olson,  Gke.  Laws  (1920).  §  732;  R.  I.  Laws,  1915,  ch.  1259. 

^"  Address  to  the  Association  of  the  Bar  of  the  City  of  New  Yorib,  Jan.  13,  2921, 
printed  in  30  Yalb  L.  J.  593,  605  (1921). 

1"  I  WiGMOKB,  Evidence,  §§  575,  579. 

***  Rex  9.  Perry,  [1920]  N.  Z.  L.  R.  21,  noted  in  5  Minn.  L.  Rxv.  390. 
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is  not  subjected  to  cross-examination  but  the  prosecutor  may  call 
evidence  to  contradict  it.  The  statement  is  evidence  for  the  con- 
sideration of  the  jury.  In  the  United  States  courts,  in  prosecutions 
xmder  the  Espionage  Act,  this  practsce  was  usually  followed,  but 
when  Townley,  the  president  of  the  Non-Partisan  League,  was  tried 
in  Minnesota  under  the  state  war  act,  the  privilege  of  speaking  was 
refused  him  by  the  trial  judge,  who  was  held  on  appeal  to  have  full 
discretion  in  the  matter.^^  This  agrees  with  the  American  author- 
ities, but  the  discretion  may  wisely  be  exercised  in  the  prisoner's 
favor  in  sedition  trials,  in  accordance  with  the  federal  practice.^" 

The  frequency  with  which  attome3rs  act  as  witnesses  in  cases  that 
they  are  trying,  is  made  the  subject  of  severe  condemnation  by 
Wigmore  ^'^  in  commenting  on  an  Illinois  decision.  Since  the  courts, 
though  giving  little  weight  to  the  attorney's  testimony,  cannot 
exclude  it,  Wigmore  recommends  that  the  objectionable  practice 
should  be  stopped  by  some  kind  of  professional  punishment. 

The  competency  of  husband  and  wife  will  be  discussed  in  con- 
nection with  their  privileged  commimications. 

Privilege 

Privilege  against  Self-incriminalianP^  A  review  of  this  priv- 
ilege with  especial  reference  to  the  Iowa  law  is  presented  by  D.  0. 
McGovney  in  his  discussion  of  the  bill  drafted  by  the  Iowa  Code 
Commission  regarding  self-crimiitating  and  self-disgracing  tes- 
timony.^'* The  bill  continues  the  present  Iowa  privilege  for  answers 
which  tend  to  expose  the  witness  to  "public  ignominy."  McGov- 
ney suggests  that  the  witness  is  sufficiently  protected  if  he  be 
excused  from  such  an  answer  when  cross-examined  to  test  his 
credibility,  and  that  such  protection  may  best  be  left  to  the  dis- 

^*^  State  9.  Townley,  x8a  N.  W.  773  (Minn.,  xgai),  approved  in  5  Minn.  L.  Rxv. 
S53,  35  Harv.  L.  Rev.  86. 

M  Robert  Ferrari,  "The  Trial  of  Political  Prisoners  Here  and  Abroad,"  66  Dial 
647  (Jvaat  28, 1919);  Z.  Chavee,  Jr.,  Fseeoom  of  Speech,  85  and  136. 

^"^  x6  III.  L.  Rev.  241,  noting  F^ihelman  9.  Rawalt,  298  LL  192,  132  N.  £.  67s 

(1921). 

iM  Duty  of  court  to  instruct  witness  concerning  privilege,  33  Habv.  L.  Rev.  119 
(1919).  Incrimination  under  a  foreign  law,  In  re  Cappeau,  198  App.  Div.  357, 
190  N.  Y.  Supp.  452  (1921).  No  waiver  by  filing  involuntary  bankruptcy  sched- 
tdes,  Amdatein  v.  McCarthy,  254  U.  S.  71  (1920).  See  Bain  v.  United  States,  11016314. 

iM  i^Self-crinunating  and  Self-diiendng  Testimony  Code  RevMaoa  mH/*  5  Ia.  L. 
BUEL.  Z74  (1920). 
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cretion  of  the  trial  judge  and  not  made  a  hard-and-fast  statutory 
guarantee. 

Another  recent  privilege  statute  is  the  National  Prohibition 
Act,^°®  which  compels  all  persons  to  testify  even  though  incrimi- 
nated, but  grants  immimity  to  natural  persons  in  return  for  their 
evidence,  if  given  in  obedience  to  a  subpoena  imder  oath.  The 
privilege  is  thus  denied  to  corporations  in  accordance  with  settled 
practice. 

The  privilege  against  s^-incrimination  may  be  claimed  in  all 
kinds  of  proceedings  held  under  governmental  authority .^^^  Does 
it  extend  to  a  private  inquiry?  In  Hickman  v.  London  Assurance 
Corporationy^^  a  fire  insurance  policy  provided  that  after  a  fire  the 
insured,  as  a  condition  precedent  to  suit,  should  submit  to  an  exam- 
ination under  oath  before  the  company's  agents  when  required,  and 
produce  his  books  and  papers.  The  insured  refused  to  answer  any 
incriminating  questions  at  this  examination,  on  the  groimd  that  the 
company  had  caused  a  prosecution  for  arson  to  be  instituted,  in 
which  whatever  he  now  said  or  produced  would  be  used  against  him. 
Therefore,  he  would  not  consent  to  testify  or  furnish  books  and 
papers  until  after  the  verdict  in  the  prosecution.  The  criminal 
proceedings  were  subsequently  dismissed  for  want  of  evidence, 
but  no  further  offer  or  demand  for  an  examination  was  made.  The 
policyholder  began  suit  against  the  company,  which  set  up  non- 
compliance with  the  condition  precedent.  The  trial  judge,  sitting 
without  a  jury,  ruled  that  the  insured  was  justified  by  his  constitu- 
tional privil^e,  and  foimd  for  the  plaintiff.  Although  similar 
clauses  have  frequently  been  upheld,  this  seems  to  be  the  first 
case  to  raise  the  question  of  privilege.  The  Supreme  Court  of 
California  entered  judgment  for  the  defendants: 

''  Constitutional  immunity  has  no  application  to  a  private  examination 
arising  out  of  a  contractual  relationship.  ...  It  must  appear  that  com- 
pulsion was  sought  imder  public  process  of  some  kind."  ^^ 

'^  41  Stat,  at  L.,  pt  I,  c.  85,  Title  n,  §  30,  p.  317,  Oct.  28, 1919;  noted  in  14  III. 
L.  Rev.  644,  by  Wigmore. 

vn  Criminal  contempt  proceedings,  State  ex  rd.  Sandquist  v.  District  Court  of 
Blue  Earth  County,  144  Minn.  326, 175  N.  W.  908  (19 19);  examination  before  a  state 
council  of  defense,  Re  Adams,  42  S.  D.  592, 176  N.  W.  508  (1920). 

^^  195  Pac.  45  (Cal.,  1920),  approved  in  5  Minn.  L.  Rev.  475.  See  note  227,  infra. 

«■  19s  Pac.  4Si  49  (1920). 
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Consequently,  the  plaintiff's  iinjustified  rejection  of  the  examina- 
tion barred  his  recovery.  The  court  might  have  advanced  an 
alternative  reason,  that  the  privil^e  was  waived  by  anticipation 
in  the  policy. 

Whether  a  prisoner's  silence  during  arrest  is  an  admission  of 
guilty  has  already  been  discussed. ^^  A  somewhat  different  prob- 
lem as  t6  the  effect  of  silence  has  been  raised  in  British  Columbia.^ 
The  defendants  on  a  charge  of  wounding  with  intent  to  do  griev- 
ous bodily  harm  swore  at  the  trial  to  an  alibi.  In  the  police  court 
they  had  given  no  indication  that  this  would  be  their  defense. 
The  trial  judge  instructed  the  jury  that,  while  the  defendants  had 
a  right  to  reserve  their  defense,  they  laid  themselves  open  to  the 
suggestion  that  they  did  so  to  prevent  the  police  from  investiga- 
ting the  truth  of  their  alibi  and  their  actual  whereabouts.  This 
inference  from  the  prisoner's  silence  before  trial  was  held  to 
violate  the  Canada  Evidence  Act,  ^'The  failure  of  the  perscm 
charged  ...  to  testify  shall  not  be  made  the  subject  of  comment 
by  the  judge,  or  by  counsel  for  the  prosecution."  The  case  shows 
how  desirable  it  is  that  comment  should  be  permitted  in  the  United 
States  and  Canada  as  in  England.'^ 

Miscellaneous  Privileges.  In  Blair  v.  United  Stales  ^^  the  Su- 
preme Court  refused  to  create  a  new  kind  of  privilege.  Witnesses 
summoned  before  a  federal  grand  jxuy,  which  was  investigating 
the  primary  expenditures  of  Senator  Newbeny  of  Michigan  under 
the  Corrupt  Practices  Act,  refused  to  answer  any  questions  on  the 
groimd  that  the  statute  was  unconstitutional  and  the  grand  jury 
and  the  court  were  consequently  without  jurisdiction.  The  wit- 
nesses were  adjudged  guilty  of  contempt.  They  were  not  inter- 
ested to  challenge  the  jurisdiction  of  the  coiurt  or  grand  jury,  or  to 
set  limits  to  the  investigation.    That  was  the  right  of  the  accused, 

•"  35  Ha&v.  L.  Rev.  429  (1922). 

^  Rex  V.  Mah  Hong  BiDg,  [1920]  3  W.  W.  R.  314  (B.  C.  A.  C,  1920), 
noted  in  24  Law  Notes  (N.  Y.)  145.  C/.  Rex  v.  Higgins,  36  New  Brans.  18 
(1902). 

*^  An  interesting  sidelight  on  the  value  of  the  privilege  against  IncriminatioQ  in 
examinations  by  officials  outside  the  court-room  was  afforded  by  the  ^Tamiw^n*  of 
aliens  by  administrative  officers  after  arrest  for  dqx>rtation,  where  no  privilege  existed 
against  the  disclosure  of  information  which  would  render  the  witness  dqwrtable.  This 
topic  requires  a  separate  article. 

««  250  U.  S.  273  (1919),  approved  in  33  Hakv.  L.  Rev.  119. 


THE  PROGRESS  OF  TEE  LAW,   191^1922  68$ 

who  in  fact  subsequently  succeeded  in  having  the  statute  de- 
clared unconstitutional.'^^ 

Physical  examination  of  the  accused  is  held  in  some  jurisdic- 
tions to  be  a  violation  of  the  privilege  against  self-incrimination, 
but  it  may  be  required  of  other  persons  unless  it  is  outside  the 
common-law  powers  of  the  court  or  unless  a  special  privilege  against 
bodily  inspection  is  recognized.  A  few  jurisdictions  will  not  allow 
an  examination  of  the  plaintiff  in  a  personal  injury  suit  or  of  the 
prosecutrix  in  a  trial  for  sexual  offenses.'^^  A  recent  Kentucky 
case  ^®  sustains  the  refusal  of  the  trial  court  to  order  an  examina- 
tion of  the  prosecutrix  where  the  charge  was  detention  against 
her  will  with  intent  to  have  carnal  kAowledge,  and  the  defendant 
set  up  consent  evidenced  by  prior  intimacy.  The  discretion  of  the 
trial  judge  was  properly  sustained,  but  he  should  be  permitted 
to  give  such  an  order  when  he  thinks  it  desirable,  just  as  he  can 
compel  the  production  of  other  evidence  by  orders  to  testify  or  to 
furnish  documents.  Since  the  supposed  privilege,  where  it  is  rec- 
ognized, is  created  by  the  common  law  and  not  by-  the  constitu- 
tion (unlike  the  privilege  against  self-incrimination),  it  should  be 
removed  by  the  legislature,  which  can  expressly  confer  on  the 
trial  judge  the  necessary  powers  and  specify  the  legal  machinery 
by  which  examination  is  to  be  compeUed. 

Privileged  Communications,  The  abolition  of  the  attorney  and 
client  privilege  was  urged  long  ago  by  Bentham,  but  the  modern 
trend  has  been  in  the  opposite  direction  toward  the  statutory  ex- 
tension of  the  privilege  to  other  professions,  such  as  doctors,  trained 
nurses,  and  priests.  The  xmsatisfactory  effects  of  these  privileges 
in  will  cases  is  set  forth  by  Henry  W.  Taft.*"  The  time  has  come 
to  overhaul  the  law  on  this  subject. 

The  question  whether  the  privilege  of  attorney  and  client  is  only 
personal  to  the  cUent  is  raised  by  State  v.  Snook}^  In  a  prosecu- 
tion for  manslaughter  for  death  caused  by  an  automobile,  the  state 
wished  to  show  that  the  defendant  was  driving  while  drunk.    An- 

'^  Newbeny  v.  United  States,  41  Sup.  Ct.  469  (192 1). 

"^  4  WiGMOSE,  EVIDEMCB,  §§  2194,  2220. 

no  Thomas  v,  (^onunonwealth,  z88  Ky.  509,  222  S.  W.  951(1920).  Accord,  Rettig 
9.  State,  233  S.  W.  839  (Tex.  Cr.,  192 1),  noted  in  20  Mich.  L.  Rev.  451 

«"  "  Comments  on  Will  Contests  in  New  York,"  30  Yale  L.  J.  593, 605.  606  (1921). 

*>*  94  N.  J.  L.  271,  X09  Atl.  289  (1920),  affirmance  by  necessity  of  93  N.  J.  L.  29, 
107  Atl.  62  (1919),  noted  in  18  Mich.  L.  Rev.  781. 
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other  occupant  of  the  car  testified  that  the  occupants  were  all  sober. 
To  contradict  him,  an  attorney,  whom  he  consulted  after  the  acci- 
dent but  did  not  retain,  was  questioned  about  the  interview.  The 
trial  judge  ruled  that  the  professional  relationship  did  not  exist 
(erroneously,  it  seems) ,  and  also  that  even  if  it  did  the  client  alone 
<!ould  claim  the  privilege.  The  privilege  was  not  claimed  by  the 
consultant,  although  not  expressly  waived,  but  the  defendant 
objected  to  the  lawyer's  testimony  and  excepted.  The  conviction 
was  sustained  by  an  equally  divided  court.  The  result  accords 
with  Wigmore's  view.^  Wigmore  is  logically  right,  that  only  the 
witness's  rights  are  affected  by  a  wrongful  denial  of  the  privil^e, 
but  nevertheless  it  seems  practically  desirable  to  allow  the  party 
to  take  advantage  of  such  a  denial,  for  otherwise  error  by  the  court 
will  not  be  sufficiently  checked.  First,  suppose  the  client  is  on  the 
stand  and  claims  privilege.  If  the  court  rules  in  his  favor,  evi- 
dence will  be  excluded  to  the  injury  of  the  offering  party,  who  can 
surely  except  (unless  it  is  the  state,  as  in  this  case).  Consequently, 
if  the  opponent  cannot  except  to  a  denial  of  the  privilege,  the  court 
is  tempted  to  deny  it  and  avoid  the  chance  of  a  reversal.  But, 
Wigmore  replies,  the  witness's  remedy  is  adequate, — he  can  keep 
silent,  be  committed  for  contempt,  and  test  the  point  by  habeas 
carpus  or  other  appropriate  proceedings.  Now,  the  witness  may 
be  willing  to  do  this  to  uphold  his  privil^e  against  self-incrimina- 
tion and  possibly  his  privilege  as  client  when  the  matter  commun- 
icated is  particularly  confidential,  but  in  general  he  will  prefer  to 
disclose  it  rather  than  go  to  all  this  trouble  and  expense  and 
perhaps  be  imprisoned  in  the  end  because  the  doubtful  point  of 
privilege  will  be  decided  against  him.  Secondly,  suppose  the  attor- 
ney is  on  the  stand  and  the  client  is  absent  or  dead.  Surely  the 
lawyer,  unless  his  sense  of  professional  obligation  is  very  high,  will 
feel  that  he  has  done  enough  in  raising  the  point  and  will  prefer 
to  submit  to  the  adverse  ruling  of  the  trial  judge  rather  than  go  to 
jail  for  his  client's  sake.  All  this  applies  with  equal  force  to  the 
statutory  physician  and  patient  privilege.  Therefore,  while  the 
privilege  against  self-incrimination  should  be  available  to  nobody 
except  the  witness  himself,  an  improper  denial  of  privilege  for  a 
professional  commimication  should  be  a  groimd  for  objection  and 

*"  4  Evidence,  §  2321. 
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appeal  or  exception,  not  only  by  the  persons  immediately  con- 
cerned, but  also  by  the  party  opponent. 

Attorney  and  Client. ^^  Should  the  attorney  and  client  privilege 
exist  when  the  attorney  occupies  a  special  position,  such  as  witness 
to  a  will  or  trustee,  in  which  ordinarily  full  disclosure  would  be 
made  of  facts  connected  with  the  performance  of  this  special  task? 

An  attorney  who  was  witness  to  a  will  drawn  by  him  was  not 
allowed,  in  Anderson  v.  Searles^^  to  disclose  the  testator's  instruc- 
tions to  him  in  an  action  against  the  estate  upon  an  alleged  con- 
tract to  make  a  bequest  which  did  not  appear  in  the  will.  The 
essential  element  of  confidence  seems  negatived  by  the  testator 
when  he  selects  the  attorney  for  a  task  which  by  its  very  nature 
requires  commimication.  ''He  cannot  be  an  attesting  witness  and 
yet  not  attest."  ^^  It  is  possible  to  make  a  distinction  in  support 
of  Anderson  v.  Searles;  the  evidence  was  not  oflFered  in  a  proceeding 
involving  the  validity  or  interpretation  of  the  will.  In  the  same 
way,  the  privilege  might  be  denied  as  to  the  facts  of  execution 
and  granted  as  to  the  preparation  of  the  will.  Nevertheless,  such 
fine  discriminations  are  inconvenient,  and  it  seems  better  that  a 
person  whom  the  testator  makes  an  attesting  witness,  whether 
lawyer  or  layman,  should  be  free  to  give  every  bit  of  information 
in  his  possession  about  the  will. 

A  solicitor  was  a  co-executor  and  co- trustee  in  O'Rourke  v.  Dar- 
bishire,^^''  but  discovery  of  professional  commmiications  to  him 
from  the  other  executors  and  trustees  was  denied  by  the  House 
of  Lords.  The  will  expressly  provided  that  this  person  might  act 
as  solicitor  of  the  trust  estate  and  be  paid  all  proper  charges  just 
as  if  he  were  not  an  executor  and  a  trustee.  The  case  decided 
several  imp)ortant  points,  (i)  Although  a  lawyer  is  a  co-trustee, 
communications  made  him  for  purposes  of  legal  advice  may  be 
privileged.    Viscoimt  Finlay  said :  ^^ 

n^  "Privilege  of  communication  to  attorney  as  affected  by  termination  of  employ- 
ment/' 5  A.  L.  R.  728,  note.  "Privilege  of  communication  to  attorney  by  client  in 
attempt  to  establish  false  claim/'  5  A.  L.  R.  977,  note;  9  A.  L.  R.  1081,  note. 

^^  93  N.  J.  L.  227,  107  AtL  429  (1919),  Improved  by  20  Col.  L.  Rev.  a  16  (1920). 

**•  4  WiGMORE,  Evidence,  §  2315. 

«»  [1920]  A.  C.  s8i  (H.  L.,  E.),  affirming  In  re  Whitworth,  [1919]  i  Ch.  320  (C.  A.) 
which  reversed  Peterson,  J.;  noted  in  33  Harv.  L.  Rev.  120,  19  Mich.  L.  Rev.  100, 
36  L.  Quart.  Rev.  201.  C/.  In  re  Postlethwaite,  35  Ch.  D.  722  (1887). 

"•  [1920]  A.  C.  581, 602. 
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*' Trustees  are  entitled  to  consult  a  solicitor  with  reference  to  the 
affairs  of  the  trust,  and  the  communications  between  them  and  their 
legal  adviser  are  privil^ed  if  for  the  purpose  of  obtaming  legal  advice. 
Why  should  such  communications  be  less  privileged  because  the  solici- 
tor is  himself  one  of  the  trustees?  ...  Of  course  the  privS^e  is  con- 
fined to  conmiunications  genuinely  for  the  purpose  of  getting  legal  advice. 
It  would  not  extend  to  mere  business  communications  with  ittference  to 
the  trust,  nor  for  the  purpose  of  getting  legal  advice." 

And  Lord  Sumner  added:  ^^ 

''The  necessity y  which  has  sometimes  been  said  to  be  the  foundation 
for  the  claim  of  professional  privilege,  is  not  the  necessity  for  confiding 
in  the  particular  solicitor  consulted,  but  the  necessity  for  letting  a  liti- 
gant confide  in  some  solicitor.  It  is  equally  obvious  that  this  principle 
involves  allowing  the  litigant  to  choose  his  own  solicitor,  and  to  consult 
the  person  in  whom  he  feels  confidence.  To  limit  the  persons  among 
whom  he  can  choose  might  be  to  deny  him  a  choice.  To  say  that  if  he 
chooses  to  consult  a  co-executor  he  does  so  on  the  terms  that  their  writ- 
ten conununications  will  be  open  to  his  opponent,  so  penalises  that 
particular  choice,  that  in  effect  it  is  a  prohibition." 

Lord  Farmoor*^  showed  that  it  would  be  imdesirable  to  compel 
the  trustees  to  take  outside  advice  in  preference  to  that  of  the 
solicitor  especially  cognizant  of  the  trust  affairs.  (2)  On  the  other 
hand,  if  documents  relate  to  professional  advice  taken  by  the  trus- 
tees on  behalf  of  the  interests  of  the  beneficiaries,  such  documents 
are  part  of  the  property  of  the  estate,  and  no  question  of  privilege 
arises.  The  beneficiaries  are  entitled  to  see  them  because  they  are 
beneficiaries;  but  in  this  case  the  plaintiff's  daim  to  be  a  benefi- 
ciary was  the  point  in  issue.  (3)  The  Lords  recognized  that  no 
privilege  would  exist  if  the  trustees  were  engaged  in  defrauding 
the  estate,  but  the  privilege  is  not  overcome  if  the  opposing  party 
merely  alleges  fraud.  There  must  be  something  to  give  color  to 
the  charge.  The  statement  must  be  made  in  clear  and  definite 
terms,  and  there  must  be  prima  fade  evidence  that  it  has  some 
foundation  in  fact.^  Moreover,  the  documents  must  be  part  of 
the  fraud,  and  not  merely  relate  to  it:  ^** 

"To  consult  a  solidtor  about  an  intended  course  of  action,  in  order 
to  be  advised  whether  it  is  legitimate  or  not,  or  to  lay  before  a  solidtor 

«•  [1920]  A.  C.  615.  "•  Ibid,,  621. 

«  Ihid,,  604.  «  Ibid,,  613,  Lord  Sumner. 
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the  facts  relating  to  a  cbarge  of  fraud,  actually  made  or  anticipated^ 
and  make  a  clean  breast  of  it  with  the  object  of  being  advised  about 
the  best  way  in  which  to  meet  it,  is  a  very  different  thing  from  consult- 
ing him  in  order  to  learn  how  to  plan^  execute,  or  stifle  an  actual  fraud." 

(4)  It  was  also  held  that  the  privilege  was  not  restricted  to  docu- 
ments which  the  party  claiming  privilege  could  put  in  evidence, 
but  extended  to  those  admissible  on  behalf  of  his  opponent,  or  to 
inadmissible  documents  for  which  discovery  was  sought. 

Physician  and  Patient?'^  Although  English  doctors  occasionally 
seek  the  same  professional  privilege  as  the  bar,^  Parliament  has 
hitherto  wisely  refused  to  imitate  the  American  statutes.  Indeed, 
the  English  Divorce  Court  has  held  ^  that  a  physician  must  dis- 
close the  physical  condition  of  a  patient,  although  he  was  compelled 
to  attend  him  by  the  National  Health  Act  imder  statutory  regula- 
tions enjoining  absolute  secrecy.  The  disadvantages  of  the  Ameri- 
can medical  privilege  are  brought  out  by  two  recent  cases.  Hospital 
physicians  were  forbidden  to  testify  in  a  personal  injury  case  that 
when  the  plaintiff  was  brought  in  after  the  accident  they  smelled 
liquor  on  his  breath.^  A  widow  suing  as  beneficiary  imder  an 
accident  insurance  policy  was  unable  to  recover  because  the  acci- 
dental cause  of  her  husband's  death  could  only  be  proved  by  the 
ph3rsicians  who  attended  him.^^  Here  the  privilege,  which  is  sup- 
posed to  exist  for  the  patient's  benefit,  operated  to  defeat  one  of  his 
most  important  intentions.  The  policy  provided  that  satisfactory 
proofs  of  death  should  be  furnished,  necessarily  involving  medical 


"■  John  B.  Sanborn,  "Physician's  Privilege  in  Wiaoonam/'  i  Wis.  L.  Rxv.  141 
(1921).  Physician's  death  certificate  and  privilege,  Bozicevich  v,  Kenilworth  Mercan- 
tile Co.,  199  Pac.  406  (Utah,  1921).  Waiver  if  patient  calls  another  physician,  U.  S. 
Fid.  &  Guar.  Co.  v.  Hood,  124  Miss.  548, 87  So.  1x5  (1921).  '*  Waiver  of  a  patient's 
privilege,"  31  Yaub  L.  J.  529  (1922). 

*M  On  the  discussions  in  the  British  Medical  Association,  see  "The  Privilege  of 
Medical  Witnesses,"  64  Sol.  J.  6x2  (1920);  "Professional  Privilege,"  152  L.  T.  53 

(xgai)- 

*■*  Gamer  v.  Gamer,  36  T.  L.  R.  196  (Piob.  Div.,  Z920),  McCardie,  J.;  noted  in 

64  Sol.  J.  218;  23  L.  N.  (N.  Y.)  217;  84  Just.  P.  51. 

***  Owens  9.  Kansas  City,  etc.,  Ry.  Co.,  225  S.  W.  234  (Mo.  App.,  1920). 

■t  Maine  v.  Maryland  Casualty  Co.,  172  Wis.  350,  178  N.  W.  749  (1920),  two 
judges  dissenting,  noted  by  John  B.  Sanbom,  "Physician's  Privilege  in  Wisconsin," 
X  Wis.  L.  Rev.  141,  X44;  5  Mnm.  L.  Rev.  157;  19  Mich.  L.  Rev.  202;  15  A.  L.  R. 
Z544.  This  case  is  opposed  to  my  suggestion  of  anticipatory  waiver  of  privilege  by 
the  policy  in  Hickman  v.  London  Assurance  Corporation,  page  684,  supra. 
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evidence,  but  this  was  held  not  to  be  a  waiver  of  the  privilege  by 
the  patient,  and  it  had  been  established  by  prior  decisions  that 
after  his  death  no  one  was  allowed  to  waive  it.  Wigmore's  view 
that  nobody  except  the  patient  may  take  advantage  of  the  privi- 
lege ^'  would  have  accomplished  a  just  result  in  this  case.  Cer- 
tainly a  person  directly  antagonistic  to  the  patient  should  not 
profit  from  the  privilege.  The  case  shows  the  need  of  immediate 
legislation  in  every  state  where  the  statute  makes  no  express  pro- 
vision for  waiver  after  the  patient's  death. 

Legislatures  and  courts  have  been  occupied  for  over  a  century 
in  closing  the  physician's  mouth  in  the  very  place  where  the  truth 
is  badly  needed.  And  yet  the  much  more  important  obligation  of 
his  silence  in  private  life  has  hardly  been  considered  by  the  law  at 
ajj  229  YiTe  have  put  our  money  on  the  wrong  horse.  In  the  few 
instances  where  honest  patients  do  dread  disclosure  of  their  physical 
condition  by  a  doctor,  their  fear  is  not  that  the  truth  may  some  day 
be  forced  from  him  in  court,  but  that  he  may  voluntarily  spread 
the  facts  among  his  friends  and  theirs  in  conversation;  and  against 
this  really  dangerous  possibility  the  statutes  give  almost  no  pro- 
tection. The  first  and  only  decision  on  the  doctor's  liability  to  pay 
damages  to  his  patient  for  a  breach  of  confidence  was  made  m 
1920,  tmder  the  common  law,  and  recovery  was  denied,  although 
a  possible  liability  tmder  different  circumstances  was  suggested  by 
the  Nebraska  court.^*® 

In  states  where  the  patient's  privilege  exists,  only  information 
necessary  to  enable  the  doctor  to  act  in  his  professional  capacity 
is  privileged.  Matters  which  are  entirely  distinct  from  medical 
facts  may  be  disclosed;  for  instance,  the  patient's  remarks  about  his 
will.  Oftentimes,  however,  the  illness  and  another  fact  are  closely 
connected,  as  in  a  recent  divorce  proceeding,^  where  a  physician 
was  asked  to  disclose  a  communication  as  to  the  paternity  of  an 
expected  child,  though  it  must  have  been  given  as  a  sequel  to  the 
mother's  disclosure  of  her  pregnancy,  which  was  clearly  privil^ed 

"•  Note  213,  supra, 

***  4  WiGMORE,  Evidence,  §  2380;  Z.  Chafee,  Jr.  "The  Doctor  as  Witness,'* 
N.  Y,  Evening  Post,  July  2,  1921. 

^  Simonsen  v.  Swenson,  104  Neb.  224,  177  N.  W.  831  (1920);  noted  in  34  Haiv. 
L.  Rev.  312;  20  Col.  L.  Rev.  890;  30  Yaie  L.  J.  289;  s.  c,  3'8  Med.  Leg.  J.  13. 

n  Stillman  v.  Stillman  (N.  Y.  Sup.  Ct.,  referee's  ruling,  1921,  unrqx>rted). 
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and  could  not  be  repeated.  A  similar  problem  arises  when  the 
victim  of  an  accident  in  describing  his  symptoms  to  a  physician 
throws  in  occasional  statements  about  the  way  he  was  hurt.  Of 
course,  the  speed  of  the  trolley  car  which  hit  him  and  the  fact  that 
he  himself  was  not  looking  as  he  crossed  the  street  are  not  really 
necessary  for  the  application  of  surgical  dressings,  and  the  legit- 
imacy of  an  expected  child  has  no  bearing  on  the  medicines  or 
osteopathic  treatment  which  should  be  given  to  the  mother.  (If 
the  doctor  were  a  psychiatrist,  curing  her  of  melancholia  or  some 
other  mental  or  nervous  disorder,  information  on  such  a  fact  would 
be  highly  important.) 

Logically,  it  may  be  that  the  facts  leading  up  to  a  physical  con- 
dition are  often  not  "necessary  to  enable  the  physician  to  act  in  a 
professional  capacity"  and  consequently  are  not  protected  by  the 
statute,  but  practically  it  is  very  imjust  to  a  patient,  consulting  a 
physician  in  a  state  where  the  law  insists  that  the  utmost  confi- 
dence shall  be  preserved,  if  his  conversation  with  the  physician 
can  be  sifted  out  by  the  law  into  two  classes  of  utterances  and  one 
class  will  be  kept  secret.  One  sentence  will  be  held  necessary  for 
treatment  but  the  next,  dealing  only  with  the  cause  of  the  ailment, 
receives  no  protection.  The  dividing  line  may  fall  in  the  middle 
of  a  sentence.  What  sort  of  confidence  is  secured  by  the  statute 
if  a  sick  and  perhaps  hysterical  patient  must  be  constantly  on  the 
alert,  every  time  a  question  is  asked  him,  to  determine  at  his  peril 
whether  it  is  necessary  for  treatment,  and,  even  if  it  is,  must  be 
watchful  lest  he  add  something  to  his  answer  which  is  not  necessary? 
If  the  privilege  is  to  exist  at  all,  the  New  York  court  was  wise  in 
taking  the  position  that  all  the  commimications  of  the  patient 
which  are  actuated  by  his  feeling  of  confidence  in  his  medical 
adviser  and  which  he  would  naturally  make  in  furnishing  the  doctor 
with  information  as  a  basis  of  treatment  are  entitled  to  secrecy, 
even  though  some  of  these  facts  if  wrenched  from  the  conversation 
and  taken  singly  had  no  medical  value.  A  patient  should  not  be 
forced  to  tell  his  story  to  the  doctor  with  the  circimispection  of  a 
lawyer. 

Marital  Incompetency  and  Privilege.  A  husband  or  wife  at  com- 
mon law  could  not  testify  for  or  against  each  other.  The  injustice 
of  this  rule  is  shown  by  an  Illinois  case  in  which  two  women  were 
tried  for  murder,  and  the  husband  of  one  of  them  was  imable  to 
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testify  that  he  saw  a  suspidous-looking  man  near  the  scene  of  the 
crime  because  this  would  tend  to  cause  the  acquittal  of  his  own 
wife  as  well  as  the  other  woman.^  A  somewhat  different  obstacle 
was  overcome  in  Pennsylvania,  when  a  husbahd  was  allowed  to 
testify  against  a  doctor  who  had  caused*  the  wife's  death  by  a 
criminal  operation.^  He  did  not  testify  against  his  wife,  inasmuch 
as  she  was  not  an  accomplice  to  the  crime  but  only  a  victim.  Fur- 
thermore, death  should  terminate  the  incompetency,  for  his  dis- 
paragement of  his  wife's  conduct  can  no  longer  disturb  marital 
relations.  Incompetency  should  not  siuvive  like  the  privilege  of 
marital  communications,  where  the  preservation  of  secrecy  after 
death  is  helpful  in  encouraging  full  confidence  during  life.  For 
similar  reasons,  the  wife  becomes  a  competent  witness  against  her 
husband  after  divorce,  but  confidential  marital  communications 
cannot  be  divulged.^  In  many  states,  statutes  limit  the  privilege  to 
"confidential  commimications,"^  and  the  restriction  might  well  be 
implied  even  when  the  statute  reads  "any  communication. "  "• 

GovemmetU  Informants.  The  principle  that  commimications  to 
public  officials  for  use  m  the  prosecution  of  crime  are  not  to  be 
disclosed  without  the  consent  of  the  Government  has  long  been 
established.  In  Attorney  General  v.  Tufts^  a  proceeding  for  the 
removal  of  a  District  Attorney,  which  was  brought  by  the  Attorney 
General,  the  latter  offered  evidence  of  conversation  between  the 
District  Attorney  and  persons  who,  fearing  that  they  might  be 

*"  People  V.  Holts,  294  ni.  143, 128  N.  £.  341, 350  (1920),  dis^>pioved  by  Wlgmon, 
Z5  III.  L.  Rev.  453.  If  statute  allows  wife  to  testify  for  her  husband  but  not  against 
him,  her  evidence  in  his  behalf  cannot  in  Texas  be  impeached  by  her  prior  inconsis- 
tent statements.  Doggett  v.  State,  86  Tex.  Cr.  98,  215  S.  W.  454  (19x9),  noted  in  33 
Haxv.  L.  Rev.  873;  accord^  Turner  v.  State,  89  Tex.  Cr.  6is,  232  S.  W.  801  (1921); 
but  her  testimony  may  be  broken  down  on  cross-examination^  Boaz  v.  State,  89  Tex. 
Cr.  515,  231  S.  W.  790  (1920). 

w  Commonwealth  0.  Bricker,  74  Pa.  Super.  Ct.  234  (1920),  noted  in  "Tlie  Privi- 
leged Character  of  Anti-marital  Testimony,"  69  U.  Pa.  L.  Rev.  164. 

**  PatteEno  9.  BiD,  az2  Mich.  635, 180  N.  W.  352  (1920),  i^iproved  l^  69  U.  Pa. 
L.  Rev.  38a. 

m  Stillman  0.  StOhnan,  187  N.  Y.  Supp.  383  (1921).  A  charge  of  infidelity  was 
held  to  be  a  confidential  communication  in  Gisd  0.  Gisel,  2x9  S.  W.  664  (Mo.  App., 
1920),  noted  in  21  Law  See.  Mo.  Bull.  40. 

"*  Contra,  Pugsl^  v.  Smyth,  98  Ore.  448,  X94  Pac  686  (x9ax),  dlnppiDVttl  in  xg 
Micb.  L.  Rev.  655. 

"'  X32  N.  £.  322  (Mass.,  X921).  See  also  "Privilege  <rf  communications  made  to 
public  officers,''  9  A.  L.  R.  1099  (x9ao). 
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accused  of  crime,  went  to  show  themselves  to  him  and,  if  possible, 
avert  the  apprdiended  prosecution.  The  District  Attorney  ob- 
jected that  these  commimications  were  privileged  since  they  were 
made  to  ^tm  in  his  official  capacity.  The  Court  held  that  the  priv- 
ilege prevented  commimications  made  in  order  to  secure  the  en- 
forcement of  the  law  from  being  revealed  at  the  instance  of  private 
parties  in  aid  of  actions  at  law,  but  that  it  had  ho  application  to 
the  case  at  bar.  The  Commonwealth  was  here  proceeding  through 
the  Attorney  General  to  inquire  into  the  fitness  of  an  important 
official^  and  had  waived  whatever  privilege  it  might  have  in  order 
to  obtain  a  full  investigation.  The  same  privilege  was  also  limited 
in  CetUoamare  v.  SiaU?'^  The  defendant  was  convicted  of  a  serious 
crime,  largely  on  the  testimony  of  a  girl.  The  trial  court  excluded 
her  prior  statements  to  the  Coimty  Attorney  that  another  person 
had  committed  the  crime.  This  was  held  erroneous,  since  the  pub- 
lic policy  behind  the  privilege  was  outweighed  by  the  importance 
of  acquitting  the  accused  if  innocent.^  Indeed,  since  the  identity 
of  the  informant  was  known,  disclosure  would  have  no  bad  effect. 

An  interesting  question  arose  at  the  trial  of  Colyer  v.  SkeffingUm^^ 
The  head  of  the  local  Bureau  of  Investigation  of  the  Department 
of  Justice  was  asked  how  many  men  he  had  detailed  to  arrest 
aliens  for  deportation  during  a  raid.  He  declined  to  answer,  but 
under  threat  of  contempt  proceedings,  he  eventually  arranged  to 
submit  the  figures  privately  to  the  judge  on  a  slip  of  paper  so 
that  the  Government  should  not  be  injured  by  publicity  about  the 
size  of  its  secret  police  f  orce.**^ 

Miscellaneous  Privileged  Communicaiions}^  Information  given 
to  a  Juvenile  Court  judge  by  a  boy  under  his  care  about  the  murder 
of  the  boss's  father  was  held  not  to  be  privileged  in  a  much  dis- 
cussed case,  Lindsey  v.  The  People?^    The  relation  between  the 


"*  i8z  N.  W.  182  (Neb.,  1920),  approved  in  5  MmN.  L.  Rev.  570  and  35  Hasv. 
L.  Rev.  209. 

*"  See  4  WiGMOSE,  Evidence,  {  2374,  who  would  always  allow  disclosure  of  the 
contents,  and  limit  the  privilege  to  the  identity  of  the  informant. 

**®  265  Fed.  17,  67  (D.  C,  Mass.,  1920).  This  incident  was  reported  only  in  the 
daily  press. 

*^  See  4  WiGifOBE,  Evidence,  S  3375,  on  privilege  for  secrets  of  state. 

*"  Peculiar  Engliah  privilege  for  sources  of  newspaper  information,  Lyle-Samuel 
f.  Odhams,  [1920]  z  K.  B.  5  (C.  A.),  noted  in  34  Harv.  L.  Rev.  213. 

•"  66  Colo.  343, 181  Pac.  531  (1919),  noted  in  "Must  We  Recognize  a  New  Privi- 
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boy  and  the  judge  is  analogous  to  that  between  a  client  and  his 
counsel,  so  that  a  well-recognized  privilege  might  have  been  ex- 
tended to  cover  this  case.  The  adnunistration  of  the  Juvenile 
Court  undoubtedly  depends  upon  the  encouragement  of  complete 
confidence  in  its  wards.  On  the  other  hand,  confidence  between 
children  and  their  parents  is  equally  desirable,  and  yet  the  law 
gives  no  secrecy.  In  view  of  the  imdesirable  results  which  have 
come  from  established  privileges,  the  Colorado  court  might  well 
have  hesitated  to  act  without  legislation.  The  fact  that,  in  spite 
of  the  widespread  attention  which  this  case  has  received,  the  Colo- 
rado legislature  has  failed  to  provide  subsequently  for  the  privil^e, 
indicates  that  the  decision  conformed  to  the  local  views  on  the 
conflicting  policies  involved  in  the  situation. 

Communications  from  a  ghost  have  been  held  privileged  in  the 
past,^  but  the  modem  appetite  for  psychic  phenomena  would  be 
gratified  by  a  different  decision  to-day. 

Searches  and  Seizures 

The  Fourth  Amendment  to  the  United  States  Constitution  pro- 
vides : 

''The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papeis, 
and  effects,  against  unreasonable  searches  and  seizures  shall  not  be 
violated,  and  no  Warrants  shall  issue,  but  upon  probable  cause,  supported 
by  Oath  or  affirmation,  and  particularly  describing  the  place  to  be 
searched  and  the  persons  or  things  to  be  seized." 

Similar  guarantees  are  given  by  most  state  constitutions.  A 
long-standing  controversy  about  the  effect  of  these  clauses  upon 
the  law  of  Evidence  has  received  new  life  from  the  fact  that  in- 
fractions of  the  Fourth  Amendment  frequently  interfere  with  the 
consumption  of  liquor  in  violation  of  the  Eighteenth  Amendment 
The  weight  of  state  authority,  which  has  the  strong  backing  of 
Wigmore,^  has  held  that  evidence  obtained  by  an  unconstitu- 
tional seizure  is  admissible  as  much  as  any  other  evidence  secured 
by  illegal  means.    The  only  remedy  of  the  injured  person  is  a  dvil 

lege  in  the  Law  of  Evidence?"  33  Harv.  L.  Rev.  88;  29  Yale  L.  J.  356;  4  Mnm.  L. 
Rev.  227. 

>^  Blewett  Lee,  "Psychic  Phenomena  and  the  Law,"  34  Ha&v.  L.  Rsv.  62$*  ^ 
(1921). 

M*  4  Evidence,  S  2264;  9  III.  L.  Rev.  43;  15  III.  L.  Rev.  393. 
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action  against  the  offending  official,  although  a  recent  South  Caro- 
lina case  ^  held  the  official  liable  in  a  prosecution  for  assault.  At 
any  rate,  this  view  would  not  let  an  offender  go  free  because  a 
Government  official  has  also  done  wrong.  It  would  place  the  pen- 
alty for  the  violation  of  the  Constitution  upon  the  official  and  not 
upon  society.  The  opposing  view  makes  the  evidence  inadmissible 
if  obtained  through  unreasonable  seiziire,  just  as  the  violation  of 
the  privilege  against  self-incrhnination  results  in  the  exclusion  of 
the  incriminatory  statement.  Although  other  kinds  of  illegality 
do  not  keep  out  evidence,  in  this  instance  the  illegality  is  con- 
demned by  the  Constitution.  Some  effective  sanction  should  be 
provided  to  make  sure  that  the  Constitution  is  enforced.  The  dvil 
action  for  damages  is  insufficient  to-day.  When  the  victims  of 
wrongful  search  represented  a  popular  majority  contending  against 
an  xmpopular  government,  large  verdicts  were  given  by  the  jurors 
which  belonged  to  that  majority;  but  it  is  very  unlikely  that  the 
damages  awarded  to  Wilkes  and  his  friends  by  juries  of  London 
citizens  would  be  given  by  an  American  jury  to  a  radical  alien  whose 
constitutional  rights  were  violated  by  the  agents  of  the  Depart- 
ment of  Justice.**^  The  Fourth  Amendment  would  be  a  dead  letter 
if  the  United  States  Supreme  Court  had  not  since  the  decision  in 
Weeks  V.  United  States  ^^  adopted  the  exclusion  theory.  The  recent 
case  of  Silverthome  Lumber  Company  v.  United  States  ^^  gives 
additional  strength  to  the  Constitution.  Representatives  of  the 
Department  of  Justice,  without  a  shadow  of  authority,  went  to 
the  office  of  a  coiporation  and  made  a  clean  sweep  of  all  the  books, 
papers  and  documents  foimd  there.    Photographs  and  copies  of 

***  State  V.  Wagsta£F,  115  S.  C.  198,  105  S.  £.  283  (1920),  liquor  case.  A  bill  was 
intioduced  in  the  last  session  of  Congress,  imposing  a  criminal  liability  upon  offidals 
committing  illegal  searches  and  seizures.   (66th  Congress,  2d.  Sess.,  H.  R.  12816). 

**'  Colyer  0.  Skeffington,  265  Fed.  17,  25, 44,  and  passim  (D.  C,  Mass.,  1920)  de- 
scribes the  extent  of  these  violations  in  the  Communist  raids  of  Jan.  2, 1920.  The 
Government  took  no  i4)peal  from  this  portion  of  the  case.  See  also  the  reports  of 
Senators  Walsh  and  Stirling  to  the  Senate  Committee  on  the  Judiciary.  The  silence 
of  the  press  with  respect  to  the  repeated  violations  of  the  Constitution  in  this  and 
other  raids  against  radicals  contrasts  significantly  with  the  numerous  editorial  pro- 
tests against  illegal  setsures  of  liquor  and  stills. 

•«•  232  U.  S.  383,  392  (1914). 

***  2SI U.  S.  385  (Z920),  White,  C.  J.,  and  Pitney,  J.,  dissenting;  noted  In  33  Harv. 
L.  Rev.  869,  958;  20  Col.  L.  Rxv.  484;  8  Cal.  L.  Rbv.  347;  8  Geo.  L.  J.  No.  3,  p. 
31;  6  Va.  L.  Reo.  N.  S.  223. 
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material  papers  were  made  and  an  indictment  was  framed,  based 
upon  the  knowledge  thus  obtained.  The  originals  were  then  re- 
turned to  the  corporation.  Subpoenas  to  produce  these  originals 
were  then  served  and  failure  to  obey  these  was  punished  by  the 
District  Court  as  contempt.  The  Supreme  Court  reversed  the 
judgment.  Justice  Holmes  said  that  it  would  reduce  the  Fourth 
Amendment  to  a  form  of  words  if  the  protection  of  the  Constitu- 
tion covered  only  the  physical  possession  of  the  dociunents  but 
not  the  advantages  that  the  Government  gains  over  the  object  of 
its  pursuit  by  doing  the  forbidden  act.  The  seizure  was,  he  said, 
admittedly  an  ''outrage,"  and  he  refused  to  allow  the  Government 
to  make  any  use  of  the  knowledge  gained  through  its  wrong-doing. 
The  effect  of  the  Supreme  Court  decisions  upon  state  courts  is 
b^inning  to  be  felt.  Although  the  majority  of  these  limit  redress 
to  a  civil  action,^^  Michigan^  and  Kentucky*'  have  lately  hekl 
the  evidence  inadmissible.  In  fact  the  Kentucky  decision  has 
gone  beyond  the  Federal  doctrine  in  two  respects.  The  United 
States  courts  usually  require  a  petition  for  the  return  of  the  evi- 
dence to  be  made  within  a  reasonable  tfane  after  the  discovery  of 
the  illegal  seizure.^   The  Kentucky  court  says:*" 


«' 


In  our  practice  the  proper  time,  and  the  only  time,  in  which  objec- 
tion can  be  made  to  the  iatroduction  of  evidence  by  the  mouth  of  wit- 

**®  Recent  instances  are  Rippey  v.  State,  86  Tex.  Crim.  539.  219  S.  W.463  (xgao); 
Benson  v.  State,  233  S.  W.  758  (Ark.,  192 1);  Johnson  v.  State,  151  Ga.  aXf  109  S.  & 
662  (1921).    See  "Right  to  recover  property  held  by  public  authorities  as 


for  use  in  a  criminal  triali"  zz  A.  L.  R.  68x,  annotating  Azpanen  v,  Fenel,  Z9z  Pac 
57Z  (Nev.,  Z920)  which  refused  replevin. 

^^  People  V.  Le  Vasseur,  213  Mich.  Z77,  Z82  N.  W.  60  (192Z);  disapproved  in  so 
Mich.  L.  R£V.  zo8;  People  v.  Marxhausen,  204  Mich.  559,  Z7z  N.  W.  557  (Z9Z9);  see 
also  People  v.  De  La  Mater,  2x3  Mich.  Z67,  zSs  N.  W.  57  (1921).  Accord^  People  v. 
Mayen,  35  CaL  App.  Dec.  442,  660  (1921),  noted  in  zo  Calivosnia  L.  Rev.  Z65. 

**■  Youman  v.  Conunonwealth,  Z89  Ky.  Z52,  224  S.  W.  860  (Z920),  approved  in  zg 
Mich.  L.  Rev.  355;  6  Va.  L.  Reo.  N.  S.  850. 

***  Weeks  0.  United  States,  supra.  In  Amos  v.  United  States,  255  U.  S.  3Z3  (z92z), 
it  was  filed  after  the  trial  began;  noted  in  5  Minn.  L.  Rev.  465.  However,  bk  Golyef 
V.  Skeffington,  supra,  no  petition  for  return  was  made,  and  none  was  filed  in  Holmci 
f.  United  States,  275  Fed.  49  (C.  C.  A.,  4th,  1921),  noted  in  35  Haw.  L.  Rev.  47a 
In  Gouled  v.  United  States,  infra,  note  262,  failure  to  make  appUcation  before  tiitl 
was  excused  because  the  defendant  first  knew  of  the  seisure  ^riien  the  evidenoe  wis 
offered. 

**  Youman  v.  Commonwealth,  189  Ky.  zss,  Z69,  224  S.  W  860, 867  (rose).  The 
Illegality  is  immaterial  if  raised  for  the  first  time  on  ai^al,  Bniner  p  Commao- 
wealth,  233  S.  W.  79s  (Ky.,  Z92Z). 
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nesses  is  when  it  is  offered  during  the  trial,  and  we  cannot  think  of  any 
good  reason  why  this  practice  should  not  obtain  in  a  case  like  the  one 
we  are  now  considering.'' 

Also,  the  Kentucky  court  reversed  the  order  of  the  trial  judge, 
that  the  whiskey  be  confiscated  and  poured  by  the  sheriff  of  the 
county  into  a  sewer,  and  ordered  it  returned  to  the  owner;  while 
at  least  one  United  States  District  Judge^  has  held  that  while  the 
illegal  seizure  requires  a  conviction  to  be  set  aside  —  "The  Eigh- 
teenth Amendment  to  the  Federal  Constitution  is  as  sacred  as 
the  Fourth  and  Fifth  Amendments,  but  no  more  so"  *■•  —  the  illicit 
mash,  liquors,  stills,  and  parts  of  stills  would  not  be  returned  be- 
cause they  were  contraband  and  mi^t  be  again  used  in  violation 
of  the  law. 

An  exhaustive  article,  ''Concerning  Searches  and  Seizures,''  by 
Osmond  K.  Fraenkel,*^  reviews  the  decisions  before  the  end  of 
1920.  He  agrees  with  Wigmore  that  the  famous  opinion  of  Jus- 
tice Bradley  in  Boyd  v.  United  Slates  ^  is  open  to  just  criticism 
for  stating  that  imreasonable  searches  and  seiztires  violate  both 
the  Fourth  Amendment  and  the  privil^e  in  the  Fifth  Amendment 
against  self-incrimination.  Wigmore  has  shown  that  the  history 
of  the  two  constitutional  rights  is  entirely  distinct,  the  privil^e 
originating  in  the  sixteenth  and  seventeenth  centmies,  especially 
through  the  agitation  of  John  Lilbum,  popularly  known  as  ''Free- 
bom  John,"  and  the  Fourth  Amendment  in  the  eighteenth  cen- 
tury, especially  through  the  agitation  of  John  Wilkes  and  the  deci- 
sions of  Chief  Justice  Pratt,  afterwards  Lord  Camden.  Wig- 
more also  seems  logically  correct  in  believing  that  the  two  rights 
dovetail  into  each  other.    The  privilege  is  violated  when  a  man 


United  States  v.  Rykowski,  267  Fed.  866  (S.  D.,  Ohio,  1920),  Sater,  J.,  noted  in 
21  Col.  L.  Rev.  291;  15  III.  L.  Rev.  532.  This  aeema  to  be  the  practice  in  the  Dis- 
tiict  of  Massachusetts. 

«M  267  Fed.  866, 871  (1920). 

**'  34  Harv.  L.  Rev.  361  (1921).  See  also  "  Search,  Seizure,  and  the  Fourth  and 
Fifth  Amendments,"  31  Yale  L.  J.  518  (1922);  "Constitutionality  of  the  La  Fol- 
lette  Amendment  to  the  Internal  Revenue  Law  of  192 1 "  (requiring  a  federal  income 
tax  return  to  spedly  what  state  and  municipal  bonds  are  owned  by  the  tax-payer), 
20  Mica.  L.  Rev.  527  (1922);  10  Calcp.  L.  Rev.  165;  x6  III.  L.  Rev.  392;  T.  R. 
Powell,  **The  Supreme  Court's  Construction  of  the  Federal  Constitution  in 
1920^21,"  20  Mich.  L.  Rev.  381,  390-400. 
116U.S.  616(1886). 
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is  compelled  to  do  something  active,  whereas  he  usually  remains 
passive  during  an  unreasonable  search  and  seizure.^'  On  the  other 
hand,  Fraenkel  points  out  that  there  has  been  a  very  close  asso- 
ciation of  ideas  with  respect  to  the  two  rights.*®  He  concludes 
his  article  with  a  statement  of  the  then  pending  case  of  Gouled 
V.  United  SiateSy^^  in  which  six  questions  had  been  submitted  to 
the  United  States  Supreme  Court,  and  ventured  a  prophecy  as  to 
the  answers  to  these  questions  which  might  be  expected  from  the 
Court. 

On  February  28th,  192 1,  the  Supreme  Court  decided  Gouled  v. 
United  States^^^  and  it  is  interesting  to  note  what  answers  agreed 
with  Fraenkel's  expectations.  The  most  important  point  decided 
was  the  extent  to  which  seiziire  may  lawfully  be  authorized  by 
search  warrant.  Title  XI  of  the  Espionage  Act  provides  that 
search  warrants  may  be  issued  when  the  property  to  be  seized  is 
used  as  the  means  of  committing  a  felony.^  The  defendants  were 
indicted  for  conspiracy  to  defraud  the  United  States  through  con- 
tracts with  it  for  clothing  and  equipment.  A  search  warrant 
directed  the  seizure  of  a  certain  contract  between  one  defendant 
and  an  outside  person,  which  was  said  to  be  used  ''as  a  means  of 
committing  a  felony,  to  wit  ...  as  a  means  for  the  bribery  of  a 
certain  officer  of  the  United  States."  As  a  matter  of  fact,  the  con- 
tract was  not  criminal,  and  was  not  part  of  any  bribery,  but  was 
valuable  to  the  Government  only  as  evidence  against  the  defen- 
dant. The  Court  held  that  the  contract  was  inadmissible  because 
the  warrant  was  not  really  issued  to  obtain  the  instrumentality 
of  a  crime  but  for  the  purpose  of  seeking  evidence.  For  example, 
a  letter  from  the  defendant  to  the  officer  offering  him  a  bribe  could 
be  seized  under  a  proper  search  warrant  but  not  a  letter  to  some 
other  person  admitting  the  fact  of  bribery.  This  result  was  in 
accordance  with  decisions  in  the  lower  United  States  courts  and 

***  See  note  245,  supra. 

•*  34  Harv  L.  Rkv..  361, 364, 366, 367;  Matter  of  Foster,  139  App.  Dhr,  769, 124 
N.  Y.  Supp.  667  (1910). 

>o  264  Fed.  839  (C.  C.  A.,  2d.,  1920),  see  note  262,  ittfra;  34  Haxv.  L.  Rev.  385- 

387. 

so  255  U.  S.  298  (X92x),  noted  with  varying  views  in  30  Yalb  L.  J.  769;  5  Moai. 

L.  Kev.  46s;  20  Mich.  L.  Rev.  93;  70  U.  Pa.  L.  Rev.  55.     See  also  31  Yaie  L.  J. 

521. 

••  Act  June  15, 1917,  c  30,  Title  XI,  §  2,  40  Stat,  at  L.  228. 
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the  anticipation  of  Fraenkel.*"  Unfortunatdy,  the  fonn  in  which 
the  case  was  certified  to  the  Supreme  Court  makes  it  impossible 
to  limit  the  decision  to  the  sensible  proposition  of  statutory  con- 
struction, that  Congress  had  not  as  yet  authorized  the  seizure  of 
piurely  evidentiary  material.  The  decision  necessarily  holds  that 
such  a  seizure  violates  the  Constitution,  so  that  Congress  cannot 
authorize  it  hereafter,  even  with  a  search  warrant.  Consequentiy, 
a  criminal,  who  is  clever  enough  to  gather  into  his  possession  all 
the  damaging  documents  which  are  not  actually  instruments  of 
crime,  will  always  be  able  to  defy  the  Government  to  make  the 
slightest  use  of  such  papers  against  him.  What  are  the  police  to 
do,  even  though  they  know  exactiy  where  the  evidence  is  ?  They 
can  not  obtain  a  subpoena  duces  tecum  ordering  him  to  bring  the 
papers  into  court  himself,  for  that  would  violate  his  privilege 
against  self-incrimination.  They  cannot  break  into  his  house  with 
a  search  warrant  and  take  the  papers  from  him  by  force,  because 
the  warrant  would  be  invalid  and  the  evidence  wholly  inadmis- 
sible, at  least  if  the  accused  made  a  seasonable  demand  for  its 
return.  This  '^ astonishing  situation"  stirs  the  Yale  Law  Journal 
to  apply  Wigmore's  phrase,  "justice  tampered  with  mercy." ^ 

The  Court  also  held,  contrary  to  Fraenkel's  prophecy,  that  the 
admission  of  unlawfully  seized  papers  was  a  violation  of  the  privi- 
lege against  self-incrimination  in  the  Fifth  Amendment.  This 
holding  seems  to  establish  beyond  further  question  the  overlapping 
of  the  Fourth  and  Fifth  Amendments  propounded  by  Justice 
Bradley  in  Boyd  v.  United  Stales. 

In  each  instance  where  the  Gouled  case  differs  from  FraenkePs 
forecast,  the  Court  gave  increased  force  to  the  constitutional  guar- 
antee. One  more  such  point  should  be  noted.  In  United  States 
v.  Maresca  *•  Judge  Hough  had  held  that  if  the  government  detec- 
tive obtained  books  by  fraud  or  guile  without  use  of  force,  the 

•••  34  Hakv.  L.  Rtv.  361,  379,  note  116,  387.  Fraenkd,  however,  expected  that 
the  affirmative  answer  would  be  qualified  probably  as  indicated  in  MacKnight  v. 
United  States,  263  Fed.  832  (C.  C.  A.,  ist,  1920)  and  Haywood  v.  United  States,  268 
Fed.  795  (C.  C.  A.,  7th,  1920).  The  Supreme  Court  does  not  mention  any  qualifi- 
cations.   The  Haywood  case  b  questioned,  infra  ^  page  704. 

•••  31  Yale  L.  J.  522. 

^'^  266  Fed.  713  (S.  D.  N.  Y.,  1920);  disapproved  in  21  Col.  L.  Rbv.  193;  i^iproved 
by  ^^%nore  in  15  III.  L.  Rxv.  393,  and  by  Fraenkd  in  34  Haxv.  L.  Rev.  377  and 
386,  but  see  382,  note  135. 
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Fourth  Amendment  was  not  violated.  In  the  Gouled  case  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit  certified  to  the 
Supreme  Court  the  question  whether  "the  secret  taking,  without 
force,  from  the  house  or  office  of  one  suspected  of  crime,  of  a  psq^er 
belonging  to  him,  of  evidential  value  only,"  by  a  government  rep- 
resentative, violated  the  Amendment.  The  Supreme  Court  gave 
an  affirmative  reply  ,^^  thus  apparently  overruling  the  Maresca 
case.  The  security  or  privacy  of  the  home  or  office  would  be  as 
much  invaded  and  the  search  and  seizure  as  much  against  the 
owner's  will,  whether  admission  was  obtained  by  force  and  coer- 
cion, or  by  stealth  or  through  social  acquaintance  or  in  the  guise 
of  a  business  call,  and  whether  the  owner  was  present  or  absent. 
The  protection  of  the  Constitution  is  carried  a  step  farther  by  the 
companion  decision  of  Amos  v.  Untied  States^  which  holds  that 
there  is  implied  coercion  when  government  officers  come  without 
warrant  and  demand  admission  to  make  search  imder  government 
authority.  No  consent  can  be  implied  under  such  circumstances, 
especially  if  the  owner  be  absent  and  his  agent  in  charge  of  the 
premises. 

The  privilege  against  self-incrimination  is  not  violated,  as  we 
have  seen,^^  when  the  compulsion  is  exerted  by  a  private  person, 
and  a  similar  limitation  was  applied  to  the  right  against  imreason- 
able  searches  by  the  latest  decision  of  the  Supreme  Court,  Burdeau 
V.  McDoweU,^^  In  the  previous  cases  the  attack  on  the  validity 
of  the  seizure  was  collateral,  but  here  it  was  direct.  The  proceed- 
ing began  by  a  petition  to  a  District  Court  for  the  return  of  papers 
and  books  in  the  possession  of  a  Special  Assistant  to  the  Attorney 
General.  The  petitioner's  employers,  suspecting  him  of  fraud, 
had  hired  detectives  who  stole  the  documents  from  his  private 
office  by  blowing  open  his  safes,  forcing  his  desk  locks,  and  break- 
ing into  his  files.   The  employers  discovered  in  the  papers  evidence 


»T  255  U.  S.  298,  305  (1921). 

*••  255  U.  S.  313  (1921).  Accord^  Dukes  v.  United  States,  275  Fed.  142  (C.  C.  A., 
4th,  X921). 

***  Wirtman  9.  London  Assurance  Coipoiationy  note  3oa,  supra, 

>^<^  41  Sup.  Ct.  Rep.  574  (1921),  Justices  Brandeis  and  Holmes,  dissenting;  noted  in 
35  Harv.  L,  Rbv.  84;  70  U.  Pa.  L.  Rev.  54;  31  Yale  L.  J.  335;  13  A.  L.  R,  1159;  20 
Mich.  L.  Rev.  353;  6  Minn.  L.  Rev.  70;  22  Col.  L.  Rbv.  77.  However,  a  post- 
office  inspector  is  subject  to  a  summary  order  for  the  return  of  p^>ers  seised  by 
him,  United  Sutes  v.  Lydecker,  275  Fed.  976  (W.  D.  N.  Y.,  192 1). 
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of  fraudulent  use  of  the  mails,  and  voluntarily  turned  them  over 
to  the  Department  of  Justice,  which  had  no  prior  knowledge  of 
the  theft.  Before  the  government  officials  presented  these  papers 
to  the  grand  jury,  the  petition  for  their  return  was  filed  and  granted 
by  the  District  Judge,  on  the  ground  that  although  no  unlawful 
act  had  been  committed  by  a  representative  of  the  United  States, 
the  government  should  not  use  stolen  property  after  a  demand 
had  been  made  for  its  return.  He  added  that  the  Fourth  and  Fifth 
Amendments  had  been  violated.  On  appeal,  his  order  was  reversed 
by  the  Supreme  Court. 
Justice  Day,  delivering  the  opinion  of  the  Court,  said:^^ 

''We  do  not  question  the  authority  of  the  court  to  control  the  dis- 
position of  the  papers,  and  come  directly  to  the  contention  that  the 
constitutional  rights  of  the  petitioner  were  violated.  .  .  .  The  Fourth 
Amendment  .  .  .  applies  to  governmental  action.  Its  origin  and  his- 
tory clearly  show  that  it  was  intended  as  a  restraint  upon  the  activi- 
ties of  sovereign  authority,  and  was  not  intended  to  be  a  limitation 
upon  other  than  governmental  agencies.  Whatever  wrong  was  done 
was  the  act  of  individuals  in  taking  the  property  of  another.  .  .  .  We 
asstune  that  p>etitioner  has  an  unquestionable  right  of  redress  against 
those  who  illegally  and  wrongfully  took  his  private  property  .  .  . ,  but 
with  such  remedies  we  are  not  now  concerned." 

He  added  that  if  the  government  had  learned  that  papers  incrimi- 
nating McDowell  were  in  the  hands  of  his  employers,  a  subpoena 
could  have  issued  for  their  production  without  violation  of  the 
Fourth  and  Fifth  Amendments.  Since  they  had  now  come  into 
the  government's  possession  without  wrong  by  officials,  the  wrong 
of  others  should  not  prevent  their  use  in  prosecution. 

The  case  really  raises  two  questions.  First,  the  constitutional 
problem,  —  was  there  any  violation  of  the  Bill  of  Rights?  *  The 
answer  is  clearly  negative,  because  only  private  thefts  took  place. 
Secondly,  had  the  petitioner  a  right  to  recover  the  documents  on 
some  non-constitutional  groimd?  The  decision  does  not  throw  so 
much  light  on  this  point  as  we  should  be  glad  to  get  If  a  imique 
chattel  is  stolen,  the  owner  may  recover  it  in  equity  from  the  thief, 
and  may  also,  if  the  analogy  of  trusts  applies,  follow  it  into  the 
hands  of  a  donee  or  taker  with  notice.    The  government  in  this 

»«  41  Sup.  Ct.  Rep.  574,  S75,  S76  (igax). 
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case  was  not  a  purchaser  for  value.  Consequently,  it  was  under  an 
equitable  obligation  to  return  the  documents,  unless  it  could  justify 
its  retention  of  converted  papers  by  the  public  policy  in  favor  of 
bringing  suspected  criminals  to  justice  by  all  available  evidence. 
Can  we  say  that  this  policy  furnishes  a  sufficient  justification  to  nega- 
tive tort  liability,  except  when  the  Fourth  Amendment  is  violated? 
To  test  the  matter,  would  a  civil  action  for  trover  lie  against  the 
Assistant  to  the  Attorney  General  after  demand  and  refusal? 
Governmental  use  is  no  defense  to  a  dvil  action  when  the  offidak 
themselves  stole  the  dociunents;  does  it  become  a  <lefense  whenever 
the  constitutional  protection  ceases  to  operate?  Or  could  it  be 
argued  that  although  Burdeau  would  be  liable  at  law,  equity  for 
reasons  of  public  poUcy  would  refuse  specific  reparation? 

The  remedy  actually  chosen  was  more  than  a  bill  in  equity;  it 
was  a  petition  to  the  court  as  to  the  control  of  its  own  proceed- 
ings. It  did  not  ask  the  court  to  xmdergo  the  burden  of  compel- 
ling an  xmwilling  defendant  to  surrender  chattels;  it  appealed  to 
the  District  Judge  to  right  an  admitted  wrong  and  administer 
justice  fairly  by  surrendering  stolen  papers  in  his  custody.  Jus- 
tice Day  expressly  said  that  the  District  Coiui:  had  authority  to 
control  the  disposition  of  the  papers.'^  The  judge,  as  master  of 
proceedings,  has  a  wide  discretion  to  determine  what  evidence  may 
properly  be  laid  before  the  grand  jury,  and  it  would  seem  a  reason- 
able exercise  of  that  discretion  for  him  to  return  stolen  evidence  to 
the  petitioning  owners,  no  matter  who  stole  it,  and  insist  that  if  the 
prosecution  wants  to  offer  it,  a  proper  search  warrant  or  subpoena 
duces  tecum  must  be  issued.  The  arguments  made  by  Wigmore  ^ 
against  collateral  attack  do  not  cover  this  problem.  Justice  Da/s 
argument  that  a  subpcena  could  have  been  issued  '^^  does  not  meet 
the  fact  that  none  was  issued.  Such  writs  are  not  mere  foims. 
Evidence  seized  without  a  search  warrant  cannot  be  retained  <m 
the  ground  that  a  search  warrant  would  have  been  granted  if 
appUed  for. 

The  reasons  for  allowing  this  exercise  of  discretionary  power  by 
the  judge  are  set  forth  in  Justice  Brandds's  dissent,  in  which 
Justice  Holmes  concurred :  *^ 


■"  41  Sup.  Ct.  Rep.  575. 

^^  4Z  Sup.  Ct.  Rep.  574»  575- 


^  4  EvmsNCS,  {S  2183,  3364. 
«»•  Ibid. 
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''At  the  foundation  of  our  dvil  liberty  lies  the  principle  which  denies 
to  government  officials  an  exceptional  position  before  the  law  and  which 
subjects  them  to  the  same  rules  of  conduct  that  are  commands  to  the 
citizen.  And  in  the  development  of  our  liberty  insistence  upon  pro- 
cedural regularity  has  been  a  large  factor.  Respect  for  law  will  not  be 
advanced  by  resort,  in  its  enforcement,  to  means  which  shock  the  com- 
mon man's  sense  of  decency  and  fair  play.'' 

The  theoretical  result  of  the  majority  view  is  that  the  lower 
judge  abuses  his  discretionary  control  over  evidence  if  he  orders 
its  return  because  of  illegality  of  seizure,  unless  that  illegality  is 
committed  by  representatives  of  the  government  so  as  to  violate 
the  Bill  of  Rights.  Thus,  the  preceding  decisions  of  the  Supreme 
Court  extended  the  limits  of  collateral  attack  to  coincide  with  the 
scope  of  the  Fourth  Amendment;  Burdeau  v.  McDtnveU  restricts 
direct  attack  to  coincide  with  the  same  constitutional  protection. 
If  evidence  is  stolen  by  private  persons  and  turned  over  to  the 
government,  the  courts  must  not  return  it  to  the  owners,  and  a 
conviction  secured  by  its  use  will  not  be  reversed. 

The  practical  results  of  this  decision  are  very  serious.  The  way 
is  opened  to  an  easy  evasion  of  the  guarantee  against  unreasoni- 
able  searches  and  seizures.  The  SUverthame,  Gouled,  and  ilmos 
cases  furnish  abundant  proof  that  some  agents  of  the  Department 
of  Justice  occasionally  incline  to  the  lawless  enforcement  of  law, 
and  more  proof  can  be  found  in  decisions  by  District  and  Circuit 
judges.*'*  The  Supreme  Court  has  made  it  emphatic  that  if  the 
agents  themselves  commit  lawless  acts  they  will  be  forbidden  to 
use  the  evidence.  That  road  is  dosed;  but  they  know  from  the 
Burdeau  case  that  if  private  detectives  break  in  and  steal,  and  then 
the  papers  come  into  the  hands  of  the  Department  of  Justice,  the 
course  is  smooth.  This  creates  a  strong  temptation,  which  may 
not  always  be  resisted,  to  arrange  for  searching  and  seizing  by  non- 
governmental agendes.  The  courts  must  be  vigilant  to  detect  any, 
connection,  before  the  searching  and  seizing,  between  the  federal 
detectives  and  the  private  detectives.*" 


''^  See  34  Haxv.  L.  Rev.,  382,  note  135;  m^a,  note  247. 

"''  The  Inteichurch  World  Movement  Report  on  the  Steel  Strike  of  1919,  page  18, 
finds:  "The  Federal  Department  of  Justice  seems  to  have  placed  undue  reliance  on 
oo-operatkm  with  corporations'  secret  services."  See  also  page  225. 
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Interesting  questions  are  raised  by  two  decisions  in  lower  United 
States  courts.  In  Haywood  v.  United  Staies,^''^  the  court  stated 
that  agents  of  the  Department  of  Justice,  without  proper  search 
warrants,  raided  the  offices  of  the  I.  W.  W.  in  various  cities  and 
seized  their  files  of  correspondence  with  copies  of  newspapers  and 
pamphlets.  The  greater  part  was  taken  from  the  Chicago  office 
in  charge  of  Hajrwood.  He  and  other  members  of  the  organiza- 
tion were  indicted,  and  five  months  after  the  seizure  petitioned  for 
return  of  the  documents.  The  motion  was  denied,  and  at  the  trial 
the  evidence  was  used  against  them  over  objection.  On  appeal  it 
was  held  that  they  could  not  complain  of  any  violation  of  the  Fourth 
Amendment,  because  the  documents  did  not  belong  to  them,  but 
to  the  voluntary  unincoiporated  association.  This  is  an  interest- 
ing recognition  of  the  entity  theory  of  partnerships.  And  even 
if  the  I.  W.  W.,  and  not  its  members,  owned  the  property,  the  case 
is  hard  to  reconcile  with  Silverthome  Lumber  Co.  v.  United  SUUes^ 
which  held  that  property  belonging  to  a  corporation  and  illegally 
seized  could  not  be  used  against  individuals. 

The  Federal  Trade  Conmussion  has  by  statute  ^^  wide  powers 
to  compel  individuals  to  testify  and  produce  documentary  evidence, 
and  to  obtain  for  its  agents  access  to  ^'docimients,  papers,  and 
correspondence  in  existence  at  or  after  the  passage"  of  the  statute 
in  the  possession  of  a  coiporation  engaged  in  interstate  or  foreign 
commerce.  The  question  whether  these  powers  violate  the  Fourth 
and  Fifth  Amendments  was  raised,  though  not  settled,  in  United 
States  V.  Basic  Products  Co.,^^  which  went  oflF  on  the  point  that 
the  scope  of  the  particular  order  related  to  the  trade  secrets  and 
manufacturing  costs  of  a  coiporation  not  shown  to  be  engaged  in 
interstate  or  foreign  commerce.  An  interesting  note  on  this  case 
in  the  California  Law  Review  ^^  expresses  grave  doubts  of  the  con- 
stitutionality of  the  procedure  authorized  by  the  Federal  Trade 
Commission  Act. 


"*  268  Fed.  795,  801  (C.  C.  A.  7th,  1920),  dting  4  Wigvobe,  EvmsNCB,  {  2264 
with  approval. 

'^*  251  U.  S.  385,  392  (1920);  see  note  249,  supra, 

"»  Act  of  Sept.  26, 1914,  c.  311,  §§  4, 6,  sS  Stat,  at  L.  719,  721;  U.  S.  Coup.  Stat. 
zgxS,  {  8836  d,  f . 

«  260  Fed.  472  (D.  C.  W.  D.  Pa.,  X919). 

"■  8  Cal.  L.  Rev.  241  (1920). 
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The  Examination  of  Witnesses  *** 

Dr.  Edmond  Locard,  Director  of  the  Police  Laboratory  at  Lyons, 
in  his  ''L'Enquete  criminelle  et  les  Methodes  sdentifiques/'  ^ 
besides  an  interesting  discussion  of  finger-prints,  tracks,  traces, 
stains,  handwriting,  sympathetic  inks,  and  cryptograms,  devotes 
a  chapter  to  testimony.  In  this  he  analyzes  the  psychological 
process  which  culminates  in  the  production  of  evidence  by  the 
witness  into  (i)  sensations,  (2)  perception,  (3)  fixation,  in  which 
memory,  imagination,  association  of  ideas,  and  judgment  take 
part,  (4)  expression,  by  which  the  testimony  comes  out  from  the 
witness's  consciousness  to  enter  that  of  the  men  in  the  tribimal 
(or,  if  hearsay,  into  that  of  another  witness).  Each  stage  of  the 
process  is  presented  in  detail  with  the  possible  opportunities  for 
error.  A  section  on  false  testimony  examines  the  causes,  —  fear, 
affection,  interest,  revenge,  corruption,  light-minded  acceptance 
of  gossip  (16geret6),  emotion,  and  vanity.  Pathological  false  tes- 
timony is  treated  separately  in  the  same  concrete  fashion,  with  ex- 
amples of  hysteria,  hallucinations,  and  hypnotism.  The  section 
on  the  testimony  of  children  states  as  one  conclusion:  ''Le  t6moign- 
age  des  filles  n'a  pratiquement  pas  plus  de  valeur  que  celui  des 
ali^nes."  He  then  shows  how  much  testimony  is  moulded  by  the 
questioner,  and  discusses  the  technique  of  examination  of  a  witness 
on  various  points,  such  as  accuracy  in  dates  and  hours,  realiza- 


***  C.  J.  Ramage,  ''A  Few  Rules  for  the  Cross-examination  of  Witnesses/'  91 
Cent.  L.  J.  354  (1920).  Statutory  abolition  of  rule  in  Queen's  Case  in  Virginia,  107 
S.  £.  697  (Va.,  X921).  "Cross-examination  of  witnesses  called  to  testify  on  particular 
point  or  under  order  of  court,"  7  A.  L.  R.  1 1 16,  note  (1920).  '*  Right  to  cross-examine 
accused  as  to  previous  prosecution  for,  or  conviction  of,  crime,  for  purpose  of  affecting 
bis  credibility,"  6  A.  L.  R.  z6o8  (1920).  *' Testimony  tending  to  show  that  party  or 
witness  has  made  contradictoiy  statements  as  ground  for  evidence  as  to  his  truth  and 
veracity,"  6  A.  L.  R.  862,  note;  see  also  Orris  v.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  279  Mo.  z, 
214  S.  W.  124  (Mo.,  Z919),  noted  in  18  Law  Sek.  Mo.  Bull.  43.  Scotch  statute  on 
impeachment  by  prior  inconsistent  statements,  J.  C.  Lorimer,  36  Scot.  L.  Rev.  168 
(1920).  Impeachment  of  witness  by  extrinsic  evidence  of  inconsistent  statement. 
State  V.  Claymonst,  1x4  Atl.  155  (N.  J.  Sup.,  1921).  Examination  of  witness  by  judge 
allowed.  People  v.  LJmeberzy,  298  HI.  355,  Z31  N.  E.  691,  698  (1921);  denied,  State  v. 
Sandquist,  178  N.  W.  883  (Minn.,  1920),  noted  in  30  Yale  L.  J.  196.  ** Admissibility 
of  evidence  of  good  reputation  for  truth  and  veradty  of  witness  who  has  not  been 
impeached,"  15  A.  L.  R.  Z065,  note  (1921).  Impeachment  by  conviction  for  mis- 
demeanor, 20  MiCB.  L.  Rev.  126. 

Biblioteque  de  Philosophie  Sdentifique,  Paris,  1920. 
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tion  of  direction,  quantity^  and  sisse,  capacity  to  identify  a  dead 
body  or  recognize  persons.  One  example  will  illustrate  the  read- 
able nature  of  the  book.^^  A  teacher  arranged  for  the  sudden 
entrance  into  the  lecture-room  of  a  man  wearing  a  clown's  masL 
The  students  were  then  asked  to  pick  this  mask  out  from  a  set  of 
ten.  Of  the  twenty-three  who  ventured  a  choice  only  five  were 
righty  and  this  was  perhaps  the  effect  of  chance.  Such  experiments 
throw  doubt  on  much  identification  testimony. 

A  brief  sununary  of  the  experience  of  French  psychiatrists  and 
experts  in  legal  medicine  is  given  in  the  Journal  of  Criminal  Law 
and  Criminology^  and  a  note  on  ^'Identification  from  Photo- 
graph"^^ in  Law  Notes  points  out  the  possibilities  of  error  as 
urged  in  a  recent  case,  for  which  Dr.  Locard's  book  would  have 
furnished  many  parallels. 

Impeachmenl.  The  proposal  of  scientists  to  subject  witnesses  to 
intelligence  tests  has  been  discussed  in  an  earlier  portion  of  this 
artide.^^  Similar  legal  obstacles  arose  in  SkUe  v.  Driver, ^^  when 
the  defendant  on  a  charge  of  attempted  rape  offered  a  physician 
and  a  psychologist,  who  after  explaining  the  immorality  and  un* 
trustworthiness  of  morons  sought  to  state  that  the  testimony  of 
the  prosecutrix  proved  her  to  be  a  moron.  This  evidence  was  held 
properly  excluded,  on  the  groimd  that  the  character  of  a  witness 
cannot  be  attacked  generally  except  by  evidence  of  her  bad  rq>uta- 
tion  for  veracity.  "  It  is  yet  to  be  demonstrated  that  the  psycholog- 
ical and  medical  tests  are  practical,  and  will  detect  the  lie  on  the 
witness  stand."  The  case  thus  excludes  evidence  of  mental  defec- 
tiveness insufficient  to  constitute  insanity. 

Somewhat  opposed  is  Skite  v.  Prentice^  an  Iowa  prosecution 
for  automobile  stealing,  in  which  the  state  was  allowed  to  show 
that  an  important  alibi  witness  had  bought  morphine  from  a  drug- 
gist at  various  times  ending  over  six  months  before  the  theft,  and 
had  been  seen  on  various  imdated  and  uneniunerated  occasions  to 

w»  Op,  cU,,  95. 

"«  T.  A.  Williams,  "Some  Remarks  about  Testimony/'  zo  J.  Cbdc.  L.  and  Cine. 
609  (1920). 

^  23  Law  Notes  (N.  Y.)  83  (1919). 

"••  35  Harv.  L.  Rev.  307  (1922). 

*^  107  S.  E.  189  (W.  Va.,  1921),  noted  in  15  A.  L.  R.  932,  "Impeachment  ci  wit- 
ness by  expert  evidence  tending  to  show  mental  or  moral  defects. " 

"••  183  N.  W.  41X  (Iowa,  1921),  noted  in  31  Yale  L.  J.  97;  15  A.  L.  R.  91a. 
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dissolve  little  white  tablets  and  inject  the  solution  hypodermically. 
Three  situations  may  be  distinguished,  (a)  Proof  that  the  witness 
was  actuaUy  under  the  influence  of  the  drug  on  the  day  of  the 
alleged  alibi  (or  when  testifying)  would  clearly  be  admissible  to 
attack  her  specific  credibility.  It  shows  that  definite  inability 
existed  at  a  significant  moment,  (b)  Proof  that  the  witness's  mental 
powers  were  pennanently  impaired  by  drugs  might  also  come  in, 
like  evidence  of  near-sightedness,  deafness,  etc.  To  demonstrate 
an  absolutely  continuous  condition  shows  that  such  a  condition 
existed  at  any  given  significant  moment,  (c)  The  case  at  bar, 
however,  involves  evidence  of  a  much  weaker  nature.  At  best  it 
established  a  frequent,  but  not  a  continuous,  subjection  to  drugs, 
and  nothing  was  said  directly  to  show  impaired  mentality.  It  was 
possible  that  the  woman^s  mind  was  normally  dear  between  the 
observed  occasions  of  use  or  piurchase,  and  that  the  alibi  occurred 
diuring  such  a  lucid  interval.  The  case  involves  too  many  weak 
logical  links  to  be  satisfactory,  but  it  indicates  a  trend  toward 
wider  inquiries  into  the  witness's  general  mental  capacity,  which 
may  find  room  for  expert  grading  of  morons  and  other  feeble-minded 
types. 

A  preliminary  question  is  required  in  many  jurisdictions  before 
impeachment  by  a  prior  inconsistent  statement,  but  a  recent  South 
Dakota  case  '*^  shows  it  is  tmnecessary  before  extrinsic  proof  that 
the  witness  has  conmiitted  acts  which  show  bias  or  corruption. 
The  mere  fact  that  he  was  offered  a  bribe  seems  hardly  enough  to 
impeach,  the  witness,  although  it  is  probably  not  collateral,  for  it 
was  an  admission  by  the  party  who  tried  to  bribe  him  that  his  case 
was  bad.  Possibly  the  court  was  convinced  that  the  offer  was 
accepted. 

An  unusually  interesting  problem  of  impeachment  by  conduct 
is  raised  by  Hardy  v.  State?^  The  defendant  in  a  prosecution  for 
murder  admitted  the  killing  but  set  up  self-defense.  He  took  the 
stand  and  was  asked  on  cross-examination  if  he  had  not  said  before 
the  trial,  ^'I  killed  two  men,  and  twelve  men  will  try  to  get  me; 
and  if  they  convict  me  and  don't  watch  me,  I  will  get  some  of 
them."  After  his  denial,  the  state  proved  the  making  of  this  threat 

^  State  V.  Smith,  183  N.  W.  873  (S.  D.,  1921)  —  full  opinion. 
*"  86  Tex.  Cr.  App.  515,  217  S.  W.  939  (1920);  noted  in  8  A.  L.  R.  1361,  "Admis- 
sibility ol  threats  by  accused  against  jury  or  prosecuting  attomQr  in  criminal  case." 
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against  the  jury,  by  a  witness  who  heard  it.  The  judge's  refusal 
to  strike  out  this  testimony  was  held  cause  for  reversal.  The  threat 
is  not  collateral,  because  such  an  attitude  might  well  be  r^arded 
as  inconsistent  with  innocence.  On  the  other  hand,  it  is  suscep- 
tible of  another  explanation,  that  he  resented  prosecution  for  a  non- 
criminal act.  The  evidence  would  certainly  incline  the  jury  against 
the  accused,  and  they  might  give  it  a  greater  weight  than  it  de- 
serves. Its  relevance  is  perhaps  outweighed  by  its  prejudicial 
effect.  A  different  objection  might  be  taken  to  the  question  on 
cross-examination,  that  it  violates  the  orthodox  rule  Hmiting  cross- 
examination  to  the  scope  of  direct  examination.  This  is  unsound, 
first,  because  this  rule  does  not  prevent  questions  going  to  bias  or 
other  elements  of  credibility,  such  as  prior  convictions;**  and 
secondly,  because  that  rule  should  not  apply  to  the  accused,  inas- 
much as  the  state  is  unable  to  call  him  as  its  own  witness  when  it 
wishes  to  go  outside  the  scope  of  the  direct  examination. 

Cross  V.  Slate  ^^  holds  that  a  confession,  which  was  improperly 
obtained  and  not  admissible  as  actual  evidence,  cannot  be  used  as 
a  prior  inconsistent  statement  to  impeach  the  credibility  of  the 
testimony  of  the  accused.  This  result  does  not  necessarily  follow. 
The  ordinary  prior  inconsistent  statement  is  available  as  such, 
though  not  evidence  in  itself,  and  even  a  confession  improperly 
obtained  is  sujfficiently  trustworthy  to  be  admissible  against  its 
maker  in  a  civil  action,  and  if  made  by  a  witness  in  any  proceed- 
ing would  probably  be  available  to  attack  his  credibility  on  the 
ground  of  inconsistency.*"^  The  problem  resembles  that  of  the 
impeachment  of  a  wife's  testimony  on  behalf  of  her  husband  by 
her  prior  inconsistent  statements  unfavorable  to  him,  which  are 


*"  State  V.  McBride,  231  S.  W.  592  (Mo.,  192 1)  —  statute  ftnarting  orthodox  rule, 
but  allowing  "impeachment.'' 

••*  142  Tenn.  510,  221  S.  W.  489  (Tenn.,  1920),  noted  in  9  A.  L.  R.  1358,  "Use  of 
confession  improperly  obtained,  for  purpose  of  impeaching  defendant  as  a  witness." 

***  Such  a  problem  might  have  arisen  in  People  v.  Lindsey,  supra^  note  243,  where 
the  boy's  testimony  was  impeached  by  his  inconsistent  confession  to  the  Juvenile 
Court  judge.  Even  if  he  confessed  under  promise  of  immunity,  the  statement  seems 
admissible  if  no  privilege  exists.  In  State  0.  Geddes,  22  Mont.  68,  55  Pac.  919  (1899), 
and  State  v.  Miller,  68  Wash.  239,  122  Pac.  1066  (19x2),  an  accomplice  under  threats 
and  inducements  turned  the  state's  evidence  and  gave  testimony  implicating  himself, 
which  was  admitted;  so  also,  Newhall  v,  Jenkins,  2  Gray  (Mass.)  562  (1854),  a  dvfl 
case.   See  Wigmose,  Evidence,  §  8x5. 
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unavailable  as  actual  evidence  because  of  her  privilege.^"*  However, 
if  Wigmore  ^*^  is  right  in  sajdng  that  the  basis  of  the  confession  rule 
is  the  desirability  of  an  unusually  high  degree  of  caution  toward 
suspicious  testimony  when  it  tends  to  injure  an  accused  person,  this 
caution  would  seem  to  apply  to  the  confession,  whether  introduced 
as  actual  evidence  or  for  purposes  of  impeachment,  and  Cross  v. 
State  "*  is  sound. 

The  danger  of  narrow  construction  of  Evidence  statutes  is  shown 
by  an  Oregon  decision,^**  holding  that  proof  of  bias  was  not  "im- 
peachment" but  only  "discrediting,"  especially  as  it  was  not  one 
of  the  methods  specified  in  the  statute  "by  which  a  witness  may 
be  impeached."'^  The  dissenting  judge,  while  finding  no  pre- 
judicial error,  put  himself  on  record  that  impeaching  and  discredit- 
ing were  the  same  thing,  that  bias  was  one  method  of  impeach- 
ment, classified  as  such  by  Wigmore,  and  that  the  statute  listing 
methods  of  impeachment  should  not  be  construed  as  exhaustive. 

A  liberal  Utah  decision '^^  allows  a  party  to  impeach  his  own 
witness  by  prior  inconsistent  statements. 

Whether  the  disbarment  of  a  witness  may  be  used  to  impeach 
him,  like  conviction  of  crime,  is  asked  but  not  decided  by  State  v. 
Egan^  which  holds  that  at  any  rate  the  opinions  of  the  disbarring 
court  are  inadmissible. 

Use  of  memoranda  in  testifying.  The  complexity  of  modem  life 
makes  it  impossible  for  any  one  to  remember  many  facts  which  may 
subsequently  become  important  in  litigation,  but  that  very  com- 
plexity has  brought  about  the  increased  keeping  of  written  records 
in  which  these  facts  are  preserved.  Consequently,  courts  should 
be  extremely  liberal  in  allowing  witnesses  to  use  such  records,  either 
to  revive  their  memory  or  as  a  substitute  for  it.  Unfortunately, 
many  courts  have  taken  an  extremely  narrow  attitude,  such  as 
the  rule  in  New  York  and  the  United  States  courts,*^  that  the 
writing  is  inadmissible  unless  it  actually  refreshes  the  witness's 

•••  Note  232,  supra. 

**'  I  Evidence,  §  821,  note  2,  paragraph  4,  collects  the  cases. 

*••  Note  294,  supra. 

***  State  V.  Holbrook,  98  Ore.  43,  188  Pac.  947  (1920),  Bennett,  J.,  dissenting. 

»*»  I  Olson,  Oee.  Laws  (1920),  §§  863,  864. 

•"  State  V.  Scott,  55  Utah,  553,  188  Pac.  860  (1920). 

««  183  N.  W.  652  (S.  D.,  1921). 

*■  I  WiOMosE,  Evidence,  §  738. 
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present  memory  or  miless  his  mind  is  a  complete  blank.  Thus  the 
honest  witness  who  admits  a  hazy  recollection  is  penalized  by  los- 
ing the  best  means  of  proof,  and  the  dishonest  witness  is  encouraged 
to  say  the  writing  brings  all  the  facts  back  to  him  when  he  reaUy 
remembers  nothing  but  reading  the  words  on  the  paper  before 
him.»«* 

A  full  discussion  of  present  memory  refreshed  is  given  by  a  Con- 
necticut dedsion,**  reversing  the  ruling  of  the  trial  judge  that  a 
detective  could  not  refresh  her  recollection  from  typewritten  daily 
reports  made  by  a  stenographer  from  the  detective's  dictation 
because  not  written  by  her  or  verified  at  the  time.  Missouri** 
has  allowed  a  similar  refreshing  from  a  report  of  testimony  before 
the  grand  jury.  An  informal  account-book  kept  by  the  witness 
was  admitted  as  past  recollection  recorded  by  the  Supreme  Court 
of  Minnesota,*®^  who  pointed  out  that  the  case  was  independent  of 
the  statutory  hearsay  exception  for  account-books.  An  Iowa 
case,'^  though  excluding  the  record  for  insufficient  evidence  of 
accuracy,  contains  a  good  statement  of  principles.  A  Washington 
decision,*®*  resembling  Mayor  of  New  York  v.  Second  Ave.  -Ry.,"* 
allowed  a  woman  to  prove  the  time  she  had  worked,  from  a  book 
in  which  her  husband  had  placed  thefigureseach  day  at  her  dictation, 
she  being  unable  to  read  or  write.  The  book  was  verified  from 
time  to  time  by  the  employer,  and  the  wife  testified,  but  appai- 
ently  not  the  husband. 

Conclusion'" 

The  need  of  simplification  of  the  law  of  Evidence  is  obvious 
from  the  preceding  long  survey  of  two  years'  output  of  decisions. 

*M  AxxsuK  Tradv,  The  Pbisomer  at  the  Bak,  c  XIL 

Mi  Neff  V.  Nefif,  X14  AtL  126  (Conn.,  1921). 

Mi  State  V.  De  Priest,  232  S.  W.  83  (Mo.,  1931),  disHngirirfiing  State  v.  Pftttoo, 
355  Mo.  245, 164  S.  W.  333  (x9i4)»  which  was  ^aapptovtd  by  5  Wigmosx,  Evidbmck, 
§  759*  Cf.  Putnam  «.  United  States,  162  U.  S.  687  (1896).  See  also  Gaas  «.  Unifted 
Rys.  Co.,  333  S.  W.  z6o  (Mo.  App.,  1931),  35  Ha&v.  L.  Rev.  44a,  note  zo6. 

^  Force  Bios. «.  Gottwald,  283  N.  W.  356, 359  (Mum.,  1931). 

Mi  State  9.  Easter,  285  Iowa,  476,  270  N.  W.  748  (29x9),  noted  in  $  Iowa  L.  Buil. 

IIS. 
Mi  Foy  V.  Padfic  P6wer  ft  Light  Co.,  220  Wash.  248, 188  Pac  su  (xQ^). 

»•  203  N.  Y.  S7a  (1886). 

*u  The  following  points  not  discussed  in  tlie  artide  may  be  noted:  Legality  id  ood- 
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Such  a  simplification  is  likely  to  come  in  the  near  future  through 
several  methods.  First,  trial  judges  may  be  given  increasing  power 
to  make  a  final  determination  whether  testimony  shaU  be  admitted 
or  excluded.  Already  refusals  to  reverse  are  frequent  when  the 
error  was  not  clearly  shown  to  be  prejudicial,  and  the  old  Excheq- 
uer rule  has  also  been  abolished  by  statute  in  several  jurisdic- 
tions.'^ Among  such  statutes  is  the  Act  of  Congress  of  February 
26,  1919,*^  amending  section  269  of  the  Judicial  Code  by  requir- 
ing an  appellate  court  to  give  judgment  ''without  regard  to  tech- 
nical errors,  defects,  or  exceptions  which  do  not  affect  the  substan- 
tial rights  of  the  parties/'  It  has  already  been  applied  in  several 
decisions  relating  to  rulings  on  evidence.'^^ 

tzact  to  procure  evidence,  Johnson  v.  Higgins,  108  Atl.  647  (DeL,  ipiy)*  noted  in  33 
Hakv.  L.  Rev.  984.  Curative  admissibility,  Graham  v.  Commonwealth,  zo^  S.  E. 
565  (Va.,  1920),  noted  in  7  Va.  L.  Rev.  157;  MacDonald  «.  United  States,  264  Fed. 
733f  739  (C-  ^*  A.,  zst,  1920);  State  0.  Ritter,  231  S.  W.  606  (Mo.,  1921).  Waiver  of 
defendant's  motion  to  discharge  in  criminal  cases  by  his  introduction  of  evidence* 
Wukina  0.  State,  128  N.  £.  435  (Ind.,  1920),  noted  in  21  Columbia  L.  Rev.  193.  Ex- 
punging false  testimony  by  bill  in  equity  after  conviction,  Coppock  v.  Reed,  178 
N.  W.  382  (la.,  X920)  noted  in  6  Ia.  L.  B.  1x9.  Conviction  of  perjury  on  drcimi- 
stantial  evidence,  State  «.  Storey,  182  N.  W.  6x3  (Minn.,  X921),  noted  in  5  Minn. 
L.  Rev.  553;  15  A.  L.  R.  634.  N.  C.  Collier,  "Discoveiy  under  New  Rules  of 
Practice  for  Federal  Courts  of  Equity,"  9X  Cent.  L.  J.  428  (1920).  ''Power  of  court 
to  issue  or  to  honor  letters  logatoiy,"  9  A.  L.  R.  966,  note  (1920).  L.  P.  Baumblatt, 
"Law  of  Evidence  in  Wisconsin,"  4  Maequsttb  L.  Rev.  45,  94,  X58  (2919,  1920). 
"  The  offer  of  proof  in  grounding  exceptions,"  31  Yale  L.  J.  542  (1922).  Statutes 
requiring  two  witnesses  to  prove  lost  will,  7  Corn.  L.  Q.  69  (192 1). 

The  question  of  prior  crimes*  discussed  in  a  previous  instalment,  has  Just  been 
treated  by  F.  L.  Stow»  **  Evidence  of  Sunilar  Facts,'*  38  Law  Q.  Rev.  63  (X922). 

"s  Austin  W.  Scott,  "Progress  of  the  Law,  X9X8-X9X9  —  Civil  Procedure,"  33 
Haev.  L.  Rev.  236,  250  and  notes  (1919). 

"*  40  Stat,  at  L.,  c.  48,  xi8i,  U.  S.  Comp.  Stat.,  X9X9  Annot  p.  273. 

M  Homing  v.  District  of  Columbia,  254  U.  S.  X35  (X920),  supra^  35  Harv.  L.  Rev., 
432;  Thompson  v.  United  States,  258  Fed.  196  (C.  C.  A.,  8th,  X919);  Bain  0.  United 
States,  262  Fed.  664  (C.  C.  A.,  6th,  X920),  notice  to  accused  to  produce  papers  as 
violation  of  privilege;  Sneierson  v.  United  States,  264  Fed.  268  (C.  C.  A.,  4th,  X920), 
admitwion  of  stenographic  notes;  MacDonald  «.  Uiuted  States,  264  Fed.  733,  756 
(C.  C.  A.,  xst,  X920)  in  dissenting  opinion,  su^a,  35  Harv.  L.  Rev.  435;  Haywood  9. 
United  States,  268  Fed.  795,  798  (C.  C.  A.,  7th,  1920),  su^a,  note  2789  statute  held 
constitutional;  Kennedy  9.  United  States,  275  Fed.  x82  (C.  C.  A.,  4th,  X92X).  It  was 
held  in  August  v.  United  States,  257  Fed.  388  (C.  C.  A.,  8th,  X9X8),  that  the  statute 
autfaoiized  a  review  by  the  f^pellate  court  of  errors  to  which  no  exception  was  taken. 
This  has  always  been  possible  in  criminal  cases,  Wiboig  v.  United  States,  X63  U.  S. 
63a,  659  (X896),  but  it  is  doubtful  if  the  statute  enlaiges  the  power  or  extends  it  to 
dvil  cases.  See  Stoxgard  v.  France  &  Canada  S.  S.  Corp.,  263  Fed.  545  (C.  C.  A^ 
and,  x9ao);  Rosen  9.  United  States,  271  Fed.  651  (C  C.  A.,  and«  xgao). 
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Secondly,  it  will  not  do  to  leave  everything  to  the  discretion  of 
a  particular  trial  judge,  or  at  least  he  must  be  guided  in  his  ruUngs 
on  evidence  by  some  established  principles^  so  that  members  of 
the  bar  may  know  how  to  present  their  cases,  instead  of  being  at 
the  mercy  of  the  imaided  individual  judgment  of  one  man.  These 
principles  have  in  the  past  been  established  in  two  ways,  (a)  De- 
cisions of  appellate  courts.  These  will  not  suffice  as  a  guide  in  the 
future  so  much  as  in  the  past,  for  we  hope  that  they  will  become 
far  less  frequent,  and  that  many  points  which  often  arise  in  prac- 
tice will  never  be  taken  up  on  appeal.  Moreover,  reform  of  exist- 
ing bad  judge-made  rules  will  be  slow  indeed,  if  every  one  of  them 
has  to  be  appealed  by  some  adventurous  litigant  to  the  highest 
coiurt  of  his  state,  with  the  hope  that  it  will  overrule  the  decisions 
now  in  force,  (b)  Legislation  affords  a  cheaper  and  more  rapid 
method  of  progress,  for  it  can  act  without  waiting  for  a  point  to 
arise  in  a  specific  litigation,  and  it  can  alter  a  dozen  or  a  hundred 
bad  rules  at  one  stroke.  Nevertheless,  a  modem  legislature  is 
occupied  with  too  many  ezdting  topics  to  spare  time  and  energy 
for  the  painstaking  task  of  revising  the  law  of  Evidence,  and  its 
members  are  chosen  for  other  qualifications  than  those  which  this 
task  demands.  Moreover,  such  a  revision  should  not  be  made  once 
for  all,  but  should  be  subject  to  flexible  modification  as  unsatis- 
factory rules  make  themselves  plain.  In  short,  changes  in  the  rules 
of  proof  ought  in  large  measure  to  be  made  by  the  men  who  are  in 
daily  contact  with  the  operation  of  those  rules,  instead  of  by  l^;is- 
lators,  who  are  unfamiliar  with  them  and  may  not  fairly  be  re- 
quested to  give  the  immense  labor  necessary  to  understand  them. 
Legislative  changes  in  this  field  are  rarely  made  except  in  response 
to  some  isolated  legislator  or  some  powerful  group  who  feel  ag- 
grieved by  a  recent  decision,  or  else  after  prolonged  and  tedious 
effort  by  a  bar  association.  The  same  considerations  which  have 
led  the  American  Bar  Association  to  suggest  that  procedure  at  law 
in  the  United  States  courts  should  be  regulated  by  power  given  to 
the  Supreme  Court  to  make  rules  of  court  (similar  to  its  existing 
rule-making  power  in  equity)  and  have  prompted  similar  proposals 
as  to  procediure  in  many  states,*^  also  make  legislation  desirable 
empowering  courts  of  last  resort  to  lay  down  the  rules  which  are 

"*  A.  W.  Scott,  op.  cU.,  in  note  46,  236-238  and  notes. 
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to  guide  trial  judges  in  large  portions  of  the  law  of  Evidence. 
Such  a  power  is  clearly  suitable  to  the  form  and  manner  of  taking 
testimony y*^*  such  as  judicial  notice,  the  scope  of  cross-examination^ 
impeaching  one's  own  witness,  hypothetical  questions  to  experts, 
opinions  by  lay  witnesses,  etc.  These  axe  purely  machinery  of 
the  trial.  On  the  other  hand,  self-incrimination,  a  matter  of  con- 
stitutional construction,  and  the  parol  evidence  rule,  which  deter- 
mine the  legal  effect  of  contracts,  seem  outside  the  proper  scope 
of  rule-making.  Between  lies  a  debatable  ground.  A  rule  shifting 
the  burden  of  proof  in  a  tort  action  to  the  defendant,  while  nom- 
inally procedural,  may  as  a  practical  matter  impose  a  liability  in 
many  cases  where  the  plaintiff  would  not  recover  if  the  burden 
were  on  him.  A  rule  making  hearsay  generally  admissible  may 
greatly  widen  the  possibilities  of  recovery  on  doubtful  claims. 
Consequently,  it  may  be  that  judges  ought  not  to  make  changes 
in  such  portions  of  Evidence  except  as  the  outcome  of  litigation 
where  each  side  of  the  matter  is  hard-fought  by  coimsel,  and  that 
any  sweeping  alterations  should  be  left  to  the  action  of  the  legis- 
lature, which  expresses  more  fully  the  popular  will.  Others  will 
prefer  to  embrace  even  these  topics  within  the  judicial  rule-making 
power,  on  the  ground  that  the  present  law  was  made  by  judges  and 
should  be  changed  by  judges,  being  on  the  whole  procedural  rather 
than  substantive.  However,  such  problems  do  not  need  to  be 
worked  out  imtil  the  rule-making  power  for  Evidence  is  more  nearly 
within  grasp  than  now. 

Thirdly,  whatever  body  builds  the  futiure  law  of  Evidence,  a 
great  deal  of  survejdng  and  digging  is  necessary  to  prepare  the  site, 
and  this  must  largely  be  done  throu^  prior  research  by  law  teachers, 
writers,  judges,  and  practitioners.  Fortunately,  most  of  the  work 
of  criticism  of  the  existing  law  and  promulgation  of  the  right  prin- 
ciples for  the  new  system  has  already  been  accomplished,  first  by 
Bentham  and  then  by  Wigmore.  The  most  hopeful  impression 
derived  from  a  lengthy  examination  of  recent  decisions  is  the  fre- 
quency with  which  Wigmore's  Treatise  on  Evidence  is  cited  by 
the  courts.  More  than  any  other  textbook,  it  is  actually  making 
law.    Yet  it  is  a  long  step  from  criticism  and  the  establishment  of 


*>*  A  bOl  giving  this  rule-makiiig  power  was  introduced  a  few  yean  ago  in  the  Ohio 
kgialatuTe,  but  failed  of  jMisaage. 
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right  principles  to  the  actual  submission  of  drafts  of  desirable  rules 
for  the  consideration  of  legislatures  or  rule-making  courts.  Much 
assistance  in  this  step  will,  it  is  hoped,  be  given  by  the  investiga- 
tions of  the  Commonwealth  Fund  ^''  and  other  foundations.  Before 
many  years,  we  ought  to  be  able  to  report  real  progress  in  the  law 
of  Evidence. 

Zechariah  Chafee,Jr. 
Hakvaxd  Law  School. 


ai7  Commonwealth  Fund,  Annual  Rqiort,  zgax,  za;  Benjamin  N.  Caidoao,  "A 
Ministzy  d  Justice,"  35  Hakv.  L.  Rsv.  11$,  Z25  (zgaz). 
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{Concluded) 

TN  a  previous  article"'*  an  analysis  was  made  of: 

^   I.  The  business  transaction  which  gives  rise  to  commercial 

letters  of  credit;  and 

n.  The  rights  of  the  seller,  as  the  accredited  party  or  benefi- 
ciary of  the  credit,  against  the  issuing  and  drawee  banks."^ 

"•■  35  Hakv.  L.  Rev.  539  (March,  1922). 

1^  Two  recent  English  cases  which  deal  incidentally  with  the  rights  of  the  seller, 
as  the  accredited  party,  against  the  issuing  and  drawee  banks  have  been  brought 
to  the  attention  of  the  writer  since  the  first  part  of  this  article  was  published  in  35 
Hakv.  L.  Rev.  539. 

In  Stein  9.  Hambro's  Bank  of  Northern  Commerce,  9  Lloyd's  List  Law  Rep.  433, 
507  (K.  B.  D.,  decided  Dec.  8, 1921,  and  Dec.  13, 1921),  a  seller  in  England  sold  hides 
to  a  buyer  in  Venice.  The  hides  were  to  be  shipped  from  India.  The  buyer  procured 
an  irrevocable  letter  of  credit  from  the  def enduit  bank,  authorizing  the  seller  to  draw 
under  certain  conditions  upon  the  defendant  bank.  The  buyer,  contending  that  a  con- 
dition had  not  been  met,  instructed  the  bank  to  cancel  the  credit  and  to  refuse  accept- 
ance,which  was  accordingly  done.  In  an  action  by  the  seller  against  the  issuing  bank 
it  was  kM  that  there  had  been  a  breach  of  the  letter  of  credit  contract  and  that  the 
seller  could  recover  the  amount  of  the  bill  of  exchange  for  which  acceptance  was  refused. 
The  case  is  concerned  chiefly  with  the  question  of  the  measure  of  damages.  The  right 
of  the  seller  to  maintain  the  action,  if  the  conditions  had  been  met,  seems  to  have  been 
assumed  without  discussion.  The  theory  underlying  this  result  is  therefore  conjec- 
tural Mr.  Justice  Rowlatt  said  in  part:  ''It  seems  to  me  that  this  b  clearly  a  case  of 
a  simple  contract  to  pay  money  upon  the  fulfillment  of  conditions  which  have  been 
fulfilled.  .  .  .  The  obligation  of  the  bank  is  absolute,  and  is  meant  to  be  absolute, 
that  when  the  documents  are  presented  they  have  to  accept  the  bilL  That  is  the  com- 
mercial meaning  of  it." 

In  Uiquhart,  Lindsay  &  Co.,  Ltd.  9.  Eastern  Bank,  Ltd.,  9  Lloyd's  List  Law  Rep. 
57a  (K.  B.  D.,  decided  Dec.  5, 1921),  the  seller  in  England  contracted  to  manufacture, 
over  a  period  of  months,  and  to  deliver  machinery  to  a  buyer  in  India,  prices  to  advance 
according  to  advances  in  costs  of  labor  and  materials,  payment  to  be  made  by  a  con- 
firmed, irrevocable  letter  of  credit  The  buyer  obtained  a  letter  from  the  defendant 
bank  in  which  the  defendant  bank  promised  the  seller  to  pay  the  seller's  drafts  on  the 
buyer,  acoonq)anied  by  Q)ecified  shipping  documents.  The  seller  made  two  shipments 
and  received  pasnnent  according  to  tiie  terms  of  the  letter.  The  seller  had  added  to 
the  invoice  price  the  increase  in  the  costs  of  labor  and  materials.  The  buyer  instructed 
the  defendant  bank  to  pay  in  the  future  only  the  original  invoice  prices.  The  defend- 
ant bank  proceeded  to  carry  out  these  instructions.  Thereupon  the  seller  cancelled 
the  sales  contract  on  the  ground  that  it  had  been  repudiated  by  the  buyer  and  brought 
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In  this  article  an  examination  will  be  made  of: 
m.  The  rights  of  the  purchasing  bank  against  the  issuing  and 
drawee  banks; 

IV.  The  rights  of  the  issuing  and  drawee  banks; 

V.  The  siu:et3^ship  element  in  the  letter  of  credit  transaction; 
and 

VI.  Assignability  of  the  letter  of  credit. 

The  nature  of  the  authority  conferred  upon  the  seller  presents 
the  most  difficult  problems  in  the  subject  of  letters  of  credit.  The 
rights  of  the  piurchasing  bank  against  the  issuing  and  drawee  banks 
and  the  rights  of  the  issuing  and  drawee  banks  present  no  great 
difficulties.  On  the  whole,  the  law  in  reference  to  these  matteis 
may  be  said  to  be  fairly  definite  and  imiform.  Most  of  the  cases 
involving  commercial  letters  of  credit  have  arisen  xmder  this  branch 
of  the  subject.  The  siu:et3rship  element  in  the  letter  of  credit  trans- 
action and  the  assignability  of  the  letter  of  credit  are  in  a  judidalty 
undetermined  state. 


an  action  against  the  defendant  bank  for  damages  for  loaa  on  materials  thrown  on  the 
seller's  hands  and  for  loss  of  profits.  It  was  heid  that  the  contract  between  the  bank 
and  the  seller  had  been  repudiated  by  the  bank,  and  that  the  principles  nnderiying 
recovery  by  the  seller  against  the  bank  were  the  same  as  those  underlying  recoveiy  by 
a  seller  against  a  buyer  in  the  ordinary  case  of  repudiaticm  of  an  installment  oontiact, 
namely,  antidpatoiy  breach.  The  court  was  bothered  by  the  fact  that  this  was  a 
negotiation  credit.  The  court  recognized  that  ordinarily  a  negotiation  credit  can  be 
cancelled  as  to  the  future  at  any  time  prior  to  the  given  negotiation.  This  case  pre- 
sented the  unusual  situation  of  an  authority  to  draw  and  an  authority  to  purchase 
issued  in  the  irrevocable  form.  The  court  held  that  a  binding  contract  had  been  made 
over  the  specified  period  of  time.  Mr.  Justice  Rowlatt  said  in  part:  "There  can  be 
no  doubt  that  upon  the  plaintiffs'  acting  upon  the  undertaking  contained  in  this  letter 
of  credit,  consideration  moved  from  the  plaintiffs,  which  bound  the  defendants  to 
the  irrevocable  character  of  the  arrangement  between  the  defendants  and  the  plaintiff. 
.  .  .  The  credit  was  irrevocable;  and  the  effect  of  that  was  that  the  bank  naSty  agreed 
to  buy  the  contemplated  series  of  bills  and  documents  representing  the  contenqdated 
shipments,  just  as  the  buyer  agreed  to  take,  and  pay  for,  by  this  means,  the  goods 
themselves." 

This  decision  may  illustrate  an  English  tendency  to  apply  the  offer  theory.  But 
it  does  not  necessarily  mean  this.  It  must  be  remembered  that  the  case  involved  a 
negotiation  credit  which  is  normally  worked  out  on  the  offer  analysis.  See  35  Haxv. 
L.  Rev.  S49-SSIi  S^T-S^i  S^r-sSa  (March,  1922). 

See  also  Equitable  Trust  Co.  v.  Keene,  N.  Y.  Law  Journal,  Jan.  26,  xgaa  (decided 
in  the  New  York  Court  of  Appeals,  Jan.  ro,  1922). 
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in 

RIGHTS  OF  THE  PURCHASING  BANK  AGAINST  THE 

ISSUING  AND  DRAWEE  BANKS 

A  letter  of  credit  has  two  characteristics:  (i)  it  contains 
an  authority  to  one  person,  the  accredited  party,  to  draw  bills 
of  exchange  and  a  promise  to  that  person  that  they  will  be  honored, 
and  (2)  it  contains  a  promise  to  another  person,  the  accrediting 
party,  that  if  he  purchases  them  the  drafts  will  be  honored.  What 
are  the  rights  against  the  issuing  and  drawee  banks  of  a  hona  fide 
purchaser  of  the  drafts  drawn  in  conformity  with  the  provisions 
of  the  revocable  or  irrevocable  direct  or  indirect  import  or  export 
letter  of  credit  or  either  form  of  the  advice  of  credit  opened? 

The  rights  of  piurchasers  of  drafts  may  be  analyzed  on  three 
theories:  (i)  the  letter  of  credit  may  be  considered  as  a  contract 
to  accept  made  directly  between  the  issuing  and  drawee  banks 
and  the  purchaser;  (2)  the  letter  of  credit  may  be  considered  as 
an  actual  acceptance  of  the  drafts;  (3)  the  letter  of  credit  may 
be  regarded  as  an  authority  which  will  enable  the  purchaser  of 
the  drafts  to  hold  the  issuing  and  drawee  banks  as  drawer. 

7.  Rights  under  the  Letter  of  Credit  as  a  Contract 
In  reference  to  prospective  purchasers  of  drafts  the  letter  of 
credit  may  contain  (i)  a  specific  promise  that  the  drafts  will  be 
honored  made  to  a  designated  person,^"^  or  (2)  a  general  promise 
that  the  drafts  will  be  honored  made  to  all  bona  fide  purchasers,^^ 
or  (3)  it  may  simply  authorize  the  accredited  party  to  draw,  and 
be  silent  in  reference  to  the  accrediting  party.*'* 

^  Sigd-Campion  Live  Stock  Comznisson  Co.  v,  Davis,  69  Colo.  511,  194  Pac. 
468  (1921);  American  National  Bank  v.  Pillman,  176  Mo.  App.  430,  158  S.  W.  433 
(19x3);  Union  Bank  v.  Shea,  57  Minn.  x8o,  58  N.  W.  985  (1894);  First  National  Bank 
t.  Bensley,  2  Fed.  609  (1880);  Burns  9.  Rowland,  40  Barb.  (N.  Y.)  368  (1863);  Dickina 
V.  Beal,  xo  Pet.  (U.  S.)  572  (X836).  See  McLaren  0.  Watson,  26  Wend.  (N.  Y.)  425 

(1841). 

^  Bank  of  Taiwan  v,  Goigas-Pierie  Mfg.  Co.,  273  Fed.  660  (192X);  Bank  of  Sen- 
eca V.  First  National  Bank  of  Carthage,  X05  Mo.  App.  722,  78  S.  W.  X092  (1904); 
Oriental  Banking  Corporation  v.  Lippert,  5  Buch.  (S.  A.)  152  (1875);  Roman  0.  Sema, 
40  Tex.  306  (X874);  Union  Bank  of  Louisiana  v.  Coster,  3  N.  Y.  203  (1850). 

*"  Oil  WiJl  Supply  Co.  V,  MacMuxphey,  xx9  Mian.  500,  X38  N.  W.  784  (19x2); 
Putnam  National  Bank  «.  Snow,  172  Mass.  569,  52  N.  £.  X079  (1S99);  Exchange 
Bank  9.  Hubbard,  62  Fed.  xx2  (1894);  Bank  of  Montreal  v.  Thomas,  x6  Ont.  503 
(x888);  First  National  Bank  9.  Clark,  6x  Md.  400  (1883);  Franklin  Bank  of  Baltimore 
9.  Lynch,  5a  Md.  270  (1879);  PoUock  9.  Hehn,  54  Miss,  x  (X876);  Smith  9.  Ledyaid, 
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Where  the  letter  is  silent,  or  where  it  contains  a  general  promise, 
coiirts,  especially  English  courts,  at  first  had  some  difficulty  in 
finding  a  privity  of  contract  between  the  writer  and  the  purchaser 
of  the  drafts.^  As  late  as  1842  four  leading  English  barristers  ^ 
gave  it  as  their  expert  opinion  in  an  American  court  that  by  the 
law  of  England  the  purchaser  could  maintain  no  action  in  his 
own  name  against  the  writer.  The  first  English  case  which  subse- 
quently presented  the  question  was  a  suit  in  equity,  and  the  court 
had  no  trouble  in  recognizing  the  equitable  rights  of  the  purchaser 
as  assignee  of  the  drawer's  contract  right.^  The  coin!  went  fur- 
ther and  strongly  intimated  that  an  action  at  law  would  lie.  Later 
cases  seem  to  have  settled  the  English  law  to  the  effect  that  the 
purchaser  may  maintain  an  action  at  law  in  his  own  name  on  a 
direct  contract  made  between  himself  and  the  writer.^  The  seller 
has  a  power  to  communicate  the  offer  and  create  a  contract  be- 
tween the  writer  and  the  purchaser  of  the  draf  t."^ 

The  American  cases  seem  never  to  have  been  in  doubt  on  this 
point.^^®   In  Lawrason  v.  Mason  "•  Chief  Justice  Marshall  described 

49  Ala.  279  (1873);  Merchants'  Exchange  National  Bank  v.  Cardozo,  35  N.  Y.  Super. 
Ct.  162  (1872);  Ranger  v.  Saigent,  36  Tex.  26  (1871);  In  re  Agra  and  Masterman'k 
Banky  Ex  parte  Asiatic  Banking  Coiporation,  L.  R.  2  Ch.  App.  391  (1867);  Valk 
V.  Cerr6, 36  Mo.  575  (1865);  Bissell  v.  Lewis»  4  Mich.  450  (1857);  Mcmroe  0.  Pilkingtan, 
14  How.  Pr.  (N.Y.)  250(1857); Lonsdale  r.  Lafayette  Bank,  18  Ohio,  126  (1849);  Niabett 
V.  Galbraith,  3  La.  Ann.  690  (1848);  Birckhead  v.  Brown,  5  HiU  (N.  Y.)  634  (1843); 
2  Denio  (N.  Y.)  375  (1845);  Russell  v.  Wiggin,  2  Stoiy,  213  (1842);  CarroUtcm  Bank 
9.  Tayleur,  16  La.  490  (1840);  lAwrason  v.  Mason,  3  Cranch  (U.  S.)  492  (z8o6). 

^  See  In  re  Agra  and  Masterman's  Bank,  Ex  parte  Asiatic  Banking  Coxporation, 
L.  R.  2  Ch.  App.  39Z  (1867).  See  also  Evansville  National  Bank  v,  Kanfrintttiii  gj 
N.  Y.  273  (1883);  Worcester  Bank  v.  Wells,  8  Mete.  (Mass.)  107  (1844);  Birckhead 
V.  Brown,  5  Hill  (JS[.  Y.)  634  (1843);  CarroUton  Bank  v,  Tayleur,  z6  La.  490  (1840). 

^  See  Russell  9.  Wiggin,  2  Stoiy,  213  (1842).  Opinion  of  Sir  William  Follett  and 
Sir  John  Baigley  (p.  219);  opinion  of  Sir  Frederic  Pollock  (p.  219);  and  the  opinion 
of  M.  D.  HiU  (p.  220). 

^  Iren  A  rag  and  Masterman's  Bank,  Ex  parte  Asiatic  Banking  CozpocadoB 
L.  R.  2  Ch.  App.  391  (1867). 

^  See  Chartered  Bank  of  India,  Australia  &  Quna  v.  Madayden  &  Co.,  64  L^  J. 
Q.  B.  367  (1895);  Bank  of  Montreal  v.  Thomas,  16  Ont  503  (1888);  Oriental  Bank- 
ing Coiporation  v,  Lippert,  5  Buch.  (S.  A.)  152  (1875);  Maitland  v.  Chartered  Mer- 
cantile Bank  of  India,  London  &  China,  38  L.  J.  Ch.  363  (1869). 

"7  Union  Bank  of  Canada  v.  Cole,  47  L.  J.  Q.  B.  100  (C.  A.  1877). 

"•  Oil  WeU  Supply  Co.  v,  MacMurphey,  119  Minn.  500,  138  N.  W.  784  {1912); 
Putnam  National  Bank  v.  Snow,  172  Mass.  569,  52  N.  £.  Z079  (1899);  Excfaai^  Bank 


M»  3  Cranch  (U.  S)  492  (1806). 
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the  letter  as  ''an  actual  assumpsit  to  all  the  world."  In  RusseU  v. 
WiggtHy^^  the  leading  case  on  this  aspect  of  the  letter  of  credit, 
Mr.  Justice  Story,  holding  that  there  was  a  contract  between  the 
purchaser  and  the  writer,  said : 

"The  second  question  is:  Whether  a  promise,  contained  in  a  letter  of 
credit,  written  by  persons,  who  are  to  become  the  drawees  of  bills  drawn 
under  it,  promising  to  accept  such  bills  when  drawn,  which  letter, 
although  addressed  to  the  persons,  who  are  to  be  the  drawers  ol  the 
bills,  is  designed  to  be  shown  to  any  and  all  person  or  persons  what- 
soever, to  induce  them  to  advance  money  on,  and  take  the  bills,  when 
drawn,  will  be  an  available  contract  in  favor  of  the  persons,  to  whom 
the  letter  of  credit  is  shown,  who  advance  money  and  take  the  bills 
on  the  faith  thereof,  or  is  void  for  want  of  privity  between  them  and 
the  person  writing  the  letter  of  credit.  .  .  . 

''The  second  question  is  one,  upon  which,  until  I  heard  the  present 
argument,  I  did  not  suppose,  that  any  real  doubt  could  be  raised,  as 
to  the  law,  either  in  England  or  America.  .  .  . 

"I  have  understood,  and  always  supposed,  that  .  .  .  the  party, 
giving  such  a  letter,  held  himself  out  to  all  persons,  who  should  advance 


«.  Hubbaid,  62  Fed.  112  (1894);  Brown  v.  Ambler,  66  Md.  391,  7  Atl.  903  (1887) 
Franklin  Bank  of  Baltimore  v.  Lynch,  52  Md.  270  (1879);  Pollock  0.  Helm,  54  Miss 
I  (1876);  Smith  0.  Ledyaid,  49  Ala.  279  (1873);  Northumberland  County  Bank  0.  Eyre 
58  Pa.  St.  97  (1868);  Vall6  v.  Cer  6,  36  Mo.  575  (1865);  Bissd  9.  Lewis,  4  Mich.  450 
(1857);  Monroe  r.  Pilkington,  14  How.  Pr.  (N.  Y.)  250  (1857);  Barney  v,  Newcomb, 
9  Cush.  (Mass.)  46  (185 1);  Union  Bank  of  Louisiana  v.  Coster,  3  N.  Y.  203  (1850); 
Lonsdale  «.  Lafayette  Bank,  18  Ohio,  126  (1849);  Nisbett  9.  Galbraith,  3  La.  Ann. 
690  (1848);  Russell  V.  Wiggin,  2  Story,  213  (1842);  Boyce  v.  Edwards,  4  Pet.  (U.  S.) 
z  I  z  (Z830) ;  Lawrason  v.  Mason,  3  Cranch  (U.  S.)  492  (z8o6) .  Conq)are  American  cases 
su^a,  note  Z33.  The  doubt  as  to  privity  expressed  in  those  cases  is  really  a  doubt 
as  to  whether  the  letter  was  intended  to  be  shown  as  an  offer. 

"•  2  Story,  2Z3,  229,  230,  23Z  (Z842). 

Letters  of  credit  raise  some  questions  in  ccmflict  of  laws. 

In  Russell  «.  Wiggin,  2  Story,  2Z3  (Z842)  the  letter  was  written  and  delivered 
to  the  buyer  in  the  United  States.  The  draft  was  drawn  and  was  sold  to  the  plain- 
tiff, the  purchasing  bank,  in  England.  It  was  held  that  the  contract  between  the  issu- 
ing and  purchasing  banks  was  made  in  the  Uiuted  States  and  that  English  law  did 
not  govern.  It  may  well  be  that  English  law  would  not  govern  the  liability  for  breach. 
But  it  is  obviously  erroneous  to  say  that  the  contract  was  not  made  in  England,  and 
that  the  law  of  England  should  not  determine  whether  plaintiff  had  a  contract  right. 

See  Brazilian  &  Portuguese  Bank  v.  British  &  American  Exchange  Banking  Corpo- 
ration, z8  L.  T.  R.  823  (z868). 

Con^Mue  North  Atchison  Bank  v.  Garretaon,  5z  Fed.  z68  (Z892). 

As  to  what  law  governs  the  contract  between  the  drawee  and  issuing  banks  and  the 
•eOer,  lee  su^,  note  88. 
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money  on  bills  drawn  under  the  same,  and  upon  the  faith  thereof,  as 
contracting  with  them  an  obligation  to  accept  and  pay  the  bills." 

If  therefore  the  letter  on  its  face  indicates  that  it  was  written 
for  the  purpose  of  being  shown,^^  in  order  to  obtain  the  negotiation 
of  bills  drawn  pursuant  to  its  provisions,  and  if  the  purchaser  is 
within  the  terms  of  the  letter,  the  letter  amounts  to  an  offer  to 
him  that  if  he  purchases  the  drafts  the  drafts  will  be  honored.  The 
offer  becomes  a  direct  imilateral  contract  between  the  writer  and 
the  purchaser  as  soon  as  the  draft  is  bought.  This  is  the  explana- 
tion of  the  insistence  of  the  courts  that  the  purchaser  must  take 
the  draft  on  the  faith  of  and  in  reliance  on  the  letter,^^  although 
it  is  not  necessary  that  he  actually  see  it:  ^^  he  must  know  of  the 
offer  and  intend  to  accept  it.  If  the  letter  contains  a  specific  prom- 
ise to  a  designated  purchaser  no  other  person  can  make  himself 
offeree/^  unless  it  clearly  appears  that  the  letter  was  also  intended 
to  be  shown  generally .^^  But  if  the  letter  is  silent,  or  if  it  con- 
tains a  general  promise  to  all  bona  fide  purchasers,^^  there  is  a 
general  offer  which  may  be  accepted  by  any  one. 

2.  Rights  an  the  Bill  of  Exchange :  (a)  Against  the  Issuing 

and  Drawee  Banks  as  Acceptor 

In  England  an  acceptance  must  be  written  on  the  bill  of  ez- 
change.^^^    Consequently  the  letter  of  credit  can  never  amoimt 

^«  Oil  Well  Supply  Co.  v,  MacMuiphey,  1x9  Miiin.  500,  138  N.  W.  7S4  (1912); 
Atlanta  National  Bank  0.  Northwestern  Fertilizing  Co.,  83  Ga.  356, 9  S.  £.  671  (1889); 
Nevada  Bank  v.  Luce,  139  Mass.  488,  z  N.  £.  926  (1885);  EvansviDe  National  Bank 
V.  Kaufmann,  93  N.  Y.  273  (1883);  Union  Bank  of  Canada  v.  Cole»  47  L.  J.  Q.  B.  zoo 
(C.  A.  Z877);  Smith  v,  Ledyard,  49  Ala.  279  (Z873);  Bissell «.  Lewis,  4  Mich.  450  (Z857); 
Munroe  v,  Pilkington,  Z4  How.  Pr.  (N.  Y.)  250  (X857);  Birckhead  «.  Brown,  5  H21 
(N.  Y.)  634  (1843);  Lawrason  «.  Mason,  3  Cranch  (U.  S.)  492  (z8o6). 

^  See  Springfield  Bank  0.  Mitchell,  48  TSL  App.  486  (Z892);  Vall^  v.  Cezr6, 36  Ma 
575  (1865);  Barney  0.  Newcomb,  9  Cush.  (Mass.)  46  (z85z);  Wozoester  Bank  v.  Wdb, 
8  Mete.  (Mass.)  Z07  (1844);  McLazen  v.  Watson,  26  Wend.  (N.  Y.)  425  (z84z). 

^«  Lewis  V.  Kramer,  3  Md.  265  (Z852);  Michigan  Bank  «.  My,  17  Wend.  (N.  Y.) 
506  (1837). 

iM  See  Dickins  v.  Beal,  zo  Pet  (U.  S.)  572  (Z836).   See  also  cases  «^,  note  214. 

^  Wilson  &  Co.  9.  Niffenegger,  21Z  Mich.  3zz,  Z78  N.  W.  667  (Z920);  Union  Bank 
of  Canada  v.  Cole,  47  L.  J.  Q.  B.  zoo  (C.  A.  Z877). 

iM  Bank  of  Taiwan  v.  Gozgas-Pierie  Mfg.  Co.,  273  Fed.iMSo  (1921).  See  caaes  jw/rs, 
note  Z3Z. 

1^  For  the  eaxlier  English  law  see  Pierson  «.  Dunlop,  2  Cowp.  57Z  (Z777);  Maaoa 
V.  Hunt,  z  Doug.  296  (Z779).   For  the  later  English  law  see  Bank  ai  Izdand  v.  Aicher 
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to  an  acceptance  in  favor  of  a  bona  fide  purchaser.  In  the  United 
States,  however,  a  letter  of  credit  may  amount  to  an  actual  accept- 
ance in  favor  of  hona  fide  piurchasers  who  take  the  drafts  on  the 
faith  of  the  letter.^^^  It  is  not  necessary  that  a  purchaser  actually 
see  the  letter  if  he  acts  in  reliance  thereon.^^*  The  classical  lan- 
guage of  collateral  acceptance  is  to  be  found  in  the  opinion  of 
Chief  Justice  Marshall  in  Coolidge  v,  Paysan:^ 

'^A  letter  written  witlun  a  reasonable  time  before  or  after  the  date 
of  a  bill  of  exchange,  describmg  it  in  terms  not  to  be  mistaken,  and 
promising  to  accept  it,  is,  if  shown  to  the  person  who  afterwards  takes 
the  bill  on  the  credit  of  the  letter,  a  virtual  acceptance  binding  the 
person  who  makes  the  promise." 

Whether  the  purchaser  of  a  draft  drawn  under  a  letter  of  credit 
proceeds  upon  the  theory  of  an  actual  acceptance  or  upon  a 
contract  to  accept  will  make  a  practical  difference  in  the  measure 
of  damages."^ 

J.  Rights  an  the  Bill  of  Exchange  :  {b)  Against  the  Issuing 

and  Drawee  Banks  as  Drawer 

It  has  been  suggested  that  the  seller  is  agent  for  the  issuing  and 
drawee  banks  to  draw  bills  of  exchange  and  that  one  who  purchases 

and  Daly,  iz  M.  &  W.  383  (1S43).  Stat.  19  &  20  Vict.,  c.  97,  S  6.  See  cases  dted  in 
Exchange  Bank  of  St.  Louis  v.  Rice,  98  Mass.  288  (1867). 

i«>  Wilson  &  Co.  V,  Niffenegger,  211  Mich.  311,  178  N.  W.  667  (1920);  Bank  of 
Beaver  County  v.  Bradstreet,  89  Neb.  186,  130  N.  W.  Z038  (19 11);  Milmo  National 
Bank  v.  Cobbs,  53  Tex.  Civ.  App.  x,  Z15  S.  W.  345  (1908);  North  Atchison  Bank 
9.  Garretson,  5Z  Fed.  z68  (Z892);  Woodard  9.  Griffiths-Marshall  Grain  Coznznission 
Co.,  43  Minn.  360,  45  N.  W.  433  (X890);  Merchant's  Bank  of  Canada  v.  Gziswold, 
72  N.  Y.  472  (Z878);  Steman  v.  Harrison,  42  Pa.  St  49  (Z862);  Lugrue  v.  Woodruff, 
29  Gk.  648  (z86o);  BisseU  v.  Lewis,  4  Mich.  450  (Z857);  Lewis  v.  Kramer,  3  Md.  265 
(z8s2);  Michigan  Bank  9.  Ely,  z7  Wend.  (N.  Y.)  508  (Z837);  Parker  9.  Greele,  5  Wend. 
(N.  Y.)  4x4  (Z830);  Coolidge  9.  Payson,  2  Wheat.  (U.  S.)  66  (z8z7).  See  Negoti- 
able Instruments  Law,  §§  Z34,  Z35;  Bsannan,  Negotiable  Instruicents  Law  An- 
notated, 3  ed.,  pp.  36z~364  (Z920);  See  also  Exchange  Bank  9.  Rice,  98  Mass.  288 
(Z867);  Rowland  9.  Carson,  Z5  Pa.  St.  453  (Z850);  Boyce  9.  Edwards,  4  Pet.  (U.  S.) 
zzz  (Z830);  Wildes  9.  Savage,  z  Story,  22  (Z839),'  Brown  9.  Ambler,  66  Md.  39Z,  7  At 

903  (1887). 

i«  Woodard  9.  Griffiths-Marshall  Grain  Commission  Co.,  43  Minn.  260,  45  N.  W. 

433  (1890). 

iw  2  Wheat.  (U.  S.)  66,  75  (181 7). 

m  prehn  9.  Royal  Bank  of  Liverpool,  L.  R.  5  Ex.  92  (Z870);  Russell  9.  Wiggin, 
a  Story,  2Z3  (Z842).    See  2  Sedgwick,  Damages,  9  ed.,  §§  700,  707  (Z912). 

See  Stein  9.  Hambro's  Bank  of  Northern  Commerce,  9  Lloyd's  list  Law  Rep.  433, 
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the  bills  on  the  faith  of  the  letter  can  maintAJn  an  action  against 
the  writer  of  the  letter  as  drawer  of  the  bills,  and  that  no  notice 
of  dishonor  or  protest  is  necessary."^  The  dicta  of  these  cases 
are,  however,  contrary  to  well-settled  principles  governing  parties 
to  negotiable  instruments,  and  the  proposition  is  thoroughly  un- 
sound.^ 

4.  Effect  of  RevocaHon  of  the  Letter  of  CredU 

If  the  letter  of  credit  is  issued  in  the  revocable  form  it  constitutes 
a  number  of  revocable  offers.  Will  a  revocation  in  respect  to  the 
seller,  if  the  writer  does  not  destroy  or  regain  possession  of  the 
letter,  revoke  the  offer  to  persons  who  purchase  drafts  in  ignorance 
of  the  revocation?  The  seller  has  a  power  to  commimicate  the 
offer.    Must  there  be  actual  authority,  or  may  the  purchaser  rely 


507  (K.  B.  D.y  decided  Dec.  8, 1921,  and  Dec.  13, 1921).  For  the  facts  of  this  case 
supra f  p.  715  note  1296.  Mr.  Justice  Rowlatt  said  in  part:  "I  took  time  to  consider 
whether  the  damages  which  the  plaintiff  [the  seller]  was  entitled  to  recover  were  simply 
the  money  equivalent  of  the  bill  or  whether  they  were  the  same  damages  as  he  would 
be  entitled  to  as  against  a  buyer  for  non-acceptance  of  the  goods.  ...  It  seems  to 
me  that  this  is  clearly  a  case  of  a  simple  contract  to  pay  money  upon  the  fulfillment 
of  conditions  which  have  been  fulfdled.  .  .  .  The  obligation  of  the  bank  is  absolute, 
and  is  meant  to  be  absolute,  that  when  the  documents  are  presented  they  have  to 
accept  the  bill.  That  is  the  commercial  meaning  of  it. . . .  Therefore,  it  seems  to  me 
that  the  plaintiff  is  entitled  to  judgment  for  the  amount  of  the  bill,  which  should  have 
been  accepted,  plus  interest  from  the  date  it  would  have  become  due  until  to-day, 
and  is  entitled  to  the  costs  of  the  action." 

In  Urquhart,  Lindsay  &  Co.,  Ltd.  v.  Eastern  Bank,  Ltd.,  9  Lloyd's  List  Law  Rep. 
572  (K.  B.  D.,  decided  Dec.  5, 192 1),  it  was  held  that  the  seller  could  recover  from  the 
issuing  bank  damages  for  loss  on  materiab  thrown  on  the  seller's  hands  and  also  for 
loss  of  profits. 

In  both  of  these  cases  the  action  was  for  a  breach  of  contract  to  accept,  which  is 
the  only  action  maintainable  in  England  when  the  acceptance  is  not  actually  written 
on  the  draft.  So  far  as  damages  are  concerned,  it  would  seem  better  to  bring  an  actioa 
for  breach  of  contract  to  accept  rather  than  an  action  on  the  acceptance,  even  where 
such  an  action  is  possible  under  a  letter  of  credit,  for  if  the  letter  is  treated  as  an  accept- 
ance, only  the  face  of  the  draft  plus  interest  can  be  recovered,  whereas  if  the  action  is 
brought  for  breach  of  contract  to  accept,  the  face  of  the  draft  may  be  recovered,  or 
other  items  of  damages  may  be  recovered,  such  as  loss  of  profits,  loss  of  credit  due  ta 
cancellation  of  the  letter,  and  incidental  expenses  involved  in  procuiing  new  credit 
See  also  Belgian  Grain  &  Produce  Co.,  Ltd.  v.  Coz  &  Co.,  Ltd.,  x  Lloyd's  List  Law 

Rep.  256,  546  (C.  A.  19 19). 

^o  See  Exchange  Bank  v.  Hubbard,  62  Fed.  zx2  (1894);  Michigan  Bank  v.  Ely 
17  Wend.  (N.  Y.)  508,  512  (1837). 

iH  Kirk  9.  Blurton,  9  M.  &  W.  284  (1841);  Grist  v.  Backhouse,  4  Dev.  &  B.  (N.  C) 
362  (1839);  Siffkin  9.  Walker,  2  Camp.  308  (1809).  See  also  2  Ames,  Cases  on  Bnu 
AND  Notes,  p.  873  (1894). 
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upon  the  apparently  unrevoked  letter?  If  the  letter  of  credit 
is  issued  in  the  irrevocable  form  the  same  problem  arises.  There 
is  a  contract  between  the  issuing  and  drawee  banks  and  either 
the  buyer  or  the  seller  —  for  this  purpose  it  matters  not  whom.  A 
revocation  would  consequently  be  a  breach  of  contract  in  respect 
to  the  buyer  or  the  seller  for  which  there  is  a  right  of  action.  But 
wrong  although  it  is,  the  writer  has  a  power  to  revoke  the  offer 
to  prospective  accrediting  parties  which  the  letter  of  credit  con- 
tains. Is  it  enough  that  the  actual  authority  to  the  drawer  has 
been  terminated,  or  must  the  writer  get  the  fact  of  revocation 
home  to  all  those  who  may  accept  the  apparent  offer?  If  revoca- 
tion of  actual  authority  is  not  enough,  the  writer's  only  remedy, 
in  those  cases  where  the  seller  refuses  to  surrender  or  destroy  the 
letter  of  credit  and  insists  upon  his  contract  rights,  is  the  equitable 
relief  of  cancellation.  And,  although  the  power  of  the  drawer  is 
not  technically  a  power  coupled  with  an  interest,  it  is  doubtful 
if  the  writer  could  under  the  circumstances  obtain  cancellation 
in  equity.  The  practical  effect  of  inability  to  obtain  cancellation 
would  be  specific  performance  of  the  contract  and  an  irrevocable 
power  in  the  seller.  Again,  suppose  the  amount  for  which  the 
seller  may  draw  has  been  ezdiausted  but  prior  purchasers  have 
neglected  to  indorse  the  draft  on  the  letter.  Is  the  writer  to  be 
bound  to  a  subsequent  bona  fide  purchaser? 

The  cases  are  not  altogether  satisfactory.  Where  the  letter 
is  not  intended  to  be  shown,  the  seller  must  conform  to  his  actual 
authority  in  order  to  bind  the  bank  to  the  purchaser."*  Where 
the  letter  is  intended  to  be  shown,  two  cases  seem  to  rest  upon  the 
theory  of  assignment  and  to  measure  the  purchaser's  rights  as 
assignee  by  the  rights  of  the  seller  as  assignor.**^  Where  the  letter 
contains  no  provision  for  indorsement  but  states  that  the  writer 
will  pay  drafts  to  a  designated  aggregate  amount,  the  purchaser 
takes  the  draft  at  his  own  risk  that  the  amount  has  already  been 
exhausted.^  If  the  letter  requires  that  the  number  of  the  letter 
be  indorsed  on  the  drafts  and  that  drafts  drawn  under  the  letter 
shall  be  indorsed  thereon  by  purchasers,  and  the  writer  pays 

^*«  Nevada  Bank  9.  Luce,  139  Mass.  488,  i  N.  E.  926  (1885). 
1"  Fizst  National  Bank  v.  Claiki  61  Md.  400  (1883);  Union  Bank  of  Canada  v.  Cole, 
47  L.  J.  Q.  B,  100  (C.  A.  1877). 

iM  Koman  v.  Sema,  40  Tex.  306  (1874);  Ranger  v.  Saigent,  36  Tez.  26  (1871). 
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drafts  which  are  not  so  indorsed  and  which  were  not  taken  by 
the  purchaser  on  the  faith  of  the  letter,  the  writer  is  liable  to 
subsequent  purchasers  because  no  contract  had  been  formed 
with  the  first  purchaser  which  ezdiausted  the  letter,  and  the  letter 
is  an  outstanding  continuing  offer  .^^^  The  cases,  therefore,  seem  to 
permit  the  generalization  that  a  prospective  purchaser  of  drafts 
drawn  imder  a  letter  of  credit  may  rely  on  the  face  of  the  letter. 
Thus,  if  the  letter  is  issued  in  the  revocable  form  a  purchaser  acts 
at  his  own  risk  that  it  has  been  revoked,  but  if  it  is  issued  in  the 
irrevocable  form  it  is,  during  the  life  of  the  letter,  a  continuing  offer 
to  all  bona  fide  purchasers. 

IV 

RIGHTS  OF  THE  ISSUING  AND  DRAWEE  BANKS 

J.  Rdationof  the  Saks  CotUraci  to  the  Letter  of  Credit 
The  sales  contract  is  no  part  of  the  contract  between  the  issuing 
and  drawee  banks  and  the  seller.  It  does  not  form  the  consideration 
for  the  letter  of  credit.  Nor  is  performance  of  the  sales  contract 
a  condition  precedent  either  of  the  letter  of  credit  or  of  the  buyer's 
agreement  to  reimburse.  The  letter  of  credit  is  a  wholly  in- 
dependent contract.^*' 

A  considerable  amoimt  of  litigation  has  recently  arisen  in  Eng- 
land and  in  the  United  States  over  the  relation  of  the  sales  contract 
to  the  letter  of  credit.  Since  the  relation  depends  upon  the  terms 
of  the  two  contracts  in  so  far  as  they  refer  to  each  other,  that  is 
upon  questions  of  fact  and  construction,  the  litigation  upon  this 
point  is  probably  not  at  an  end.  It  is  therefore  desirable  to  set 
forth  briefly  the  more  important  recent  cases  in  order  to  show  the 
way  in  which  the  coiuls  have  been  dealing  with  this  problem. 

In  the  recent  case  of  Latnbom  v.  Lake  Shore  Banking  br  Trust 
Co.^^   it  is  said: 

M7  Bank  of  Seneca  v.  First  National  Bank  of  Carthage,  105  Mo.  App.  732, 78  S.  W. 
zopa  (1904);  Omaha  National  Bank  v.  First  National  Bank,  59  QL  428  (1871). 

^u  Bank  of  Taiwan  v,  Goigas-Piezie  Mfg.  Co.,  273  Fed  660  (1921);  Bank  of  Plant 
City  V.  Canal-Commerdal  Trust  &  Savings  Bank,  270  Fed.  477  (1931);  Lambom 
V.  Lake  Shore  Banking  &  Trust  Co.,  296  App.  Div.  504,  x88  N.  Y.  Supp.  x6a  (1921); 
Imbrie  v,  Nagasc  &  Co.,  187  N.  Y.  Supp.  692  (1921);  American  Sted  Co.  •.  Irnog 
National  Bank,  266  Fed.  41  (1920);  Frey  &  Son  v.  Sherburne  Co.  and  the  Natioiial 
City  Bank,  293  App.  Div.  849,  184  N»  Y.  Supp.  66i  (1920);  Baling  9.  Lyman,  Fed. 
Cas.  No.  983  (1841). 

"*  196  App.  Div.  j62,  z88  N.  Y.  Supp.  xiS2, 163, 164  (z9Si}- 
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''This  letter  of  credit  constitutes  the  sole  contract  with  the  shipper, 
and  •  •  •  the  bank  issuing  the  letter  of  credit  has  no  concern  with  any 
question  which  may  arise  between  the  vendor  and  the  vendee  of  the 
merchandise  for  the  purchase  price  for  which  the  letter  of  credit  was 
issued.  ...  It  is  clear  that  the  defendant  is  not  under  obligation  to 
investigate  and  ascertain  whether  tiie  contract  between  the  vendor  and 
vendee  has  been  fulfilled." 

In  another  recent  case,  Imbrie  v.  D.  Nagase  6*  Co.,  Ltd.^^^  it 
is  said: 

''A  bank  issuing  a  letter  of  credit  is  in  no  way  concerned  with  any 
contract  existing  between  the  buyer  and  seller.  •  .  .  Disputes  between 
buyer  and  seller  are  likewise  no  concern  of  it." 

In  American'  Steel  Co.  v.  Irving  National  Bank,^^  the  buyer 
procured  an  irrevocable  letter  of  credit  authorizing  the  seller  to 
draw  on  the  issuing  bank,  drafts  to  be  accompanied  by  specified 
shipping  documents.  Acceptance  was  subsequently  refused  by  the 
bank.  In  an  action  by  the  seller  against  the  bank,  the  bank  set 
up  as  defenses  that  the  seller  failed  to  make  shipment  of  the  mer- 
chandise within  the  time  limited  by  the  sales  contract,  and  that, 
by  reason  of  federal  prohibition  of  exports  from  the  United  States 
of  tin  plates,  the  subject  matter  of  the  sales  contract,  the  perform- 
ance of  the  sales  contract  became  impossible  inasmuch  as  the  buyer 
was  imable  to  obtain  a  license  permitting  the  export  of  merchandise 
within  the  time  reqiiired  by  that  contract.  The  court  dismissed 
the  first  defense  as  having  no  basis  in  fact.  The  second  defense 
was  held  to  be  bad. 

Circuit  Judge  Rogers  said:  ^^ 

''The  second  defense,  that  the  contract  became  impossible  of  execu- 
tion, inasmuch  as  the  MacDonnell  Corporation  [the  buyer]  was  unable 
to  obtain  a  license  from  the  United  States  government  permitting  the 
eiq)ort  of  the  tin  plate,  is  wholly  inconsequential.  The  liability  of  the 
bank  on  the  letter  of  credit  as  agreed  upon  between  plaintiff  and  defend- 
ant was  absolute  from  the  time  it  was  issued,  and  it  was  quite  immaterial 
whether  the  defendant  could  export  the  tin  or  not.  .  .  .  The  defend- 
ant in  effect  seeks  to  read  into  the  contract  a  provision  that  the  plaintiff's 
rights  under  the  letter  of  credit  should  be  subject  to  the  superior  right 


^  196  ^p.  Div.  380, 187  N.  Y.  Supp.  692, 695  (1921). 

w»"  266  Fed.  41  (19^).  "^  266  Fed.  41, 43, 44  (1920). 
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of  the  MacDonnell  Chow  Corporation  to  modify  the  contract  which  the 
bank  had  made  with  the  plaintiff.   We  do  not  so  understand  the  law/' 

The  relation  of  the  sales  contract  to  the  letter  of  credit  and  the 
distinct  and  independent  aspects  of  the  two  contracts  are  well 
brought  out  by  two  recent  New  York  cases,  the  so-called  Sugar 
Injunction  Cases. 

In  Frey  &  San  v.  £.  R.  Sherburne  Co,  and  the  National  CUy 
Bank  ^^^  the  buyer,  a  Maryland  corporation,  entered  into  a  writtoi 
sales  contract  in  New  York  with  the  seller,  a  Massachusetts  cor- 
poration. The  buyer  purchased  350  tons  of  Java  sugar,  shipments 
to  be  made  from  Java  by  steamer  or  steamers  to  New  York  in 
five  separate  shipments.  Payment  was  to  be  made  in  cash  in  New 
York  on  presentation  of  a  warehouse  receipt  or  delivery  order  and 
the  buyer  was  to  furnish  an  irrevocable  letter  of  credit  for  the  full 
amoimt  of  the  invoice.  The  sales  contract  also  provided  that  if 
any  shipment  should  be  delayed  beyond  a  specified  time  by  un- 
foreseen drcmnstances  the  buyer  should  have  the  option  of  can- 
celling such  portion  of  the  contract  or  of  taking  the  sugar  without 
claim  to  damages.  The  buyer  procured  a  letter  of  credit  from  the 
National  City  Bank  authorizing  the  seller  to  draw  upon  that  bank. 
The  letter  of  credit  was  silent  as  to  the  provision  for  cancelling 
shipments.  One  shipment  was  delayed.  The  buyer  cancelled  that 
shipment  under  his  option.  The  seller  threatened  nevertheless  to 
draw  the  draft  upon  the  bank  and  to  negotiate  it.  The  buyer 
sought  to  restrain  the  seller  from  drawing  the  draft  and  the  bank 
from  honoring  or  paying  any  drafts  which  may  have  been  drawn 
and  which  may  then  be  in  the  hands  of  third  parties.  The  court 
denied  the  injimction. 

Mr.  Justice  Greenbaum,  writing  the  opinion  of  the  court, 
saidi^^* 

"It  is  equally  clear  here  that  the  bank  issuing  the  letter  of  credit  is 
in  no  way  concerned  with  any  contract  existing  between  the  buyer  and 
the  seller.  The  bank  may  only  be  held  liable  in  case  of  a  violation  of 
any  of  the  terms  of  the  letter  of  credit.  It  would  thus  follow  that  if  the 
bank  paid  any  drafts  violative  of  the  terms  of  the  lettor,  the  buyer  would 
have  recourse  to  the  bank  in  an  action  for  damages  for  the  breach  of 

""^  193  App.  Div.  849,  184  N.  Y.  Supp.  661  (1920). 

^^  193  App.  Div.  849i  8S3i  8S4,  184  N.  Y.  Supp.  661  (1920). 


COMMERCIAL  LETTERS  OP  CREDIT  727 

its  contract.  Similarly,  if  the  defendant  Sherburne  Company  [the  seller] 
violated  its  contract  with  the  plainti£F,  [the  buyer]  the  latter  has  a  remedy 
in  an  action  at  law  for  damages  against  the  defendant.  It  is  not  allied 
in  the  complaint  that  the  National  City  Bank  is  in  financial  difficulties. 
Nor  is  it  alleged  that  the  Sherburne  Company  is  not  financially  able  to 
respond  to  damages.  .  .  .  Interests  of  innocent  parties  who  may  hold 
drafts  upon  the  letter  of  credit  should  not  be  made  to  suffer  by  reason 
of  rights  that  may  exist  between  the  parties  to  the  contract  of  sale  in 
reference  to  which  the  letter  of  credit  was  issued.  It  would  be  a  calamity 
to  the  business  world  if  for  every  breach  of  a  contract  between  buyer 
and  seller  a  party  may  come  into  a  court  of  eqmty  and  enjoin  pa3nnents 
on  drafts  drawn  upon  a  letter  of  credit  issued  by  a  bank  which  owed  no 
duty  to  the  buyer  in  respect  of  the  breach.  The  parties  should  be  re- 
mitted upon  their  claims  for  damages  to  an  action  at  law." 

In  GambriU  Mfg.  Co.  v.  American  Foreign  Banking  Corporation 
Impleaded  with  E.  R.  Sherburne  Co}^  the  facts  were  practically 
the  same  as  those  in  the  preceding  case.  The  buyer  sought  to 
restrain  the  seller  from  drawing  and  negotiating  the  drafts  because 
of  an  alleged  breach  of  the  sales  contract.  The  court  examined 
the  provisions  of  the  sales  contract  and  declined  to  issue  the  injunc- 
tion because  of  the  construction  which  the  court  put  upon  that 
contract. 

In  other  words,  the  buyer  cannot  enjoin  the  drawing  and  nego- 
tiating and  acceptance  of  drafts  under  the  letter  of  credit  con- 
tract unless  there  has  been  a  breach  or  a  non-performance  of  the 
letter  of  credit  contract,  or  unless  a  condition  of  that  contract 
has  not  been  met.  But  the  seller  may  be  enjoined  by  the  buyer 
from  drawing  and  negotiating  drafts  if  there  has  been  a  breach  or 
non-performance  of  the  sales  contract,  or  if  a  condition  of  that 
contract  has  not  been  met. 

A  recent  English  case  very  neatly  brings  out  the  relation  between 
the  sales  contract  and  the  letter  of  credit.  In  National  Bank  of 
South  Africa  v.  Banca  Italiana  Disconto  ^^^  the  seller  had  sold  to 
one  Gaslini  in  Genoa  a  cargo  of  China  sesamum  seed.  Bills  of 
lading  were  taken  out  to  the  order  of  the  shipper,  to  notify  Gaslini. 


i*^  The  trial  court  gave  an  injimction  against  the  seller  but  denied  an  injunction 
against  the  bank.  1x3  Misc.  448  (1920).  The  Appellate  Diviaon  reversed  the  judg^ 
ment  in  respect  to  the  seller.    294  App.  Div.  425  (igao). 

iMT  g  Lloyd's  List  Law  Rep.  501  (K.  B.  D.,  decided  Dec.  9,  1921). 
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Subsequently  the  contract  between  the  shipper  and  Gaslini 
cancelled.  The  seller  then  entered  into  a  sales  contract  with  the 
present  buyer  in  respect  to  the  same  goods.  Payment  was  to  be 
made  by  four  months'  sight  drafts  on  confirmed  credits,  drafts 
to  be  accepted  against  delivery  order  or  bill  of  lading.  The  buyer 
procured  a  letter  of  credit  from  the  Banca  Italiana  Disconto,  au- 
thorizing the  seller  to  draw  on  the  National  Bank  of  South  Africa 
in  London.  This  credit  was  duly  confirmed.  The  letter  of  credit 
differed  from  the  sales  contract  in  that  it  provided  for  payment 
against  delivery  order  and  fire  policy  or  equivalent  documents.  The 
seller  presented  drafts  with  bills  of  lading  to  the  South  African  bank. 
This  bank  took  the  papers  but  required  the  seller  to  give  an  indem- 
nity, since  the  papers  did  not  correspond  to  the  requirements  of  the 
letter  of  credit.  The  buyer  refused  to  pay  for  the  goods  and  in- 
structed the  Italian  bank  not  to  pay.  The  goods  were  sold  at  a 
loss  and  the  South  Africa  bank  claimed  against  the  seller  on  the 
indemnity  and  against  the  Italian  bank  on  the  letter  of  credit.  Both 
parties  brought  in  the  buyer.  Mr.  Justice  Bailhache  gave  judgment 
on  the  indemnity  against  the  seller  but  dismissed  the  claim  against 
the  Italian  bank.  The  seller  then  claimed  against  the  buyer  for 
procuring  the  letter  of  credit  in  tenns  different  from  the  sales  con- 
tract. The  court  gave  judgment  against  the  buyer  for  the  price. 
Mr.  Justice  Greer  said :  **^ 

''The  result  is  that  the  defendants  [the  seller]  are  in  the  same  posi- 
tion as  if  they  had  never  had  the  money  at  all.  But  as  between  the 
defendants  and  the  third  parties,  [the  buyer]  they  had  done  all  that  was 
required  of  them  under  the  contract.  They  had  delivered  a  good  bill 
of  lading  to  the  bank  and  were  entitled  to  be  paid.  They  have  not  been 
paid  in  the  result,  and  it  is  not  open  to  the  third  parties  to  say  that  the 
delivery  of  this  bill  of  ladiag  to  the  bank  was  not  a  proper  deliveiy  which 
entitled  the  defendants  to  their  money,  because  the  third  parties  by 
their  conduct  represented  that  the  bank  had  authority  to  accept  the 
doaunents  which  were  deliverable  imder  the  contract." 

In  Urquhart,  Lindsay  &*  Co.,  lAd.  v.  Eastern  Bank,  Ltd.,  the  court 

said:"^ 

"In  my  view,  the  defendants  [issuing  bank]  committed  a  breach  of 

"•^  9  Lloyd's  List  Law  Rep.  501,  506  (192 1). 

^*^  9  Lloyd's  List  Law  Rep.  572  (K.  B.,  1921).  For  the  facta  of  this  case  see 
supra  p.  715  note  1296. 
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their  contract  with  the  plaiatifFs  [the  seller]  when  they  refused  to  pay  the 
amount  of  the  invoices  as  presented.  Mr.  Stuart  Brown  contended  that 
the  letter  of  credit  must  be  taken  to  incorporate  the  contract  between  the 
plajntififs  and  their  buyers,  and  that,  according  to  the  true  meaning  of 
that  contract,  the  amount  of  any  increase  claimed  in  respect  of  an  allied 
advance  in  manufacturing  costs  was  not  to  be  included  in  any  invoice 
to  be  presented  imder  the  letter  of  credit,  but  was  to  be  the  subject  of 
subsequent  independent  adjustment. 

^' The  answer  to  this  is  that  the  defendants  undertook  to  pay  the  amount 
of  invoices  for  machinery  without  qualification,  the  basis  of  this  form 
of  banking  facility  being  that  the  buyer  is  taken,  for  the  purposes  of  all 
questions  between  himself  and  his  banker  or  between  his  banker  and 
the  seller,  to  be  content  to  accept  the  invoices  of  the  seller  as  correct. 
It  seems  to  me  that  so  far  from  the  letter  of  credit  being  qualified  by 
the  contract  of  sale,  the  latter  must  accommodate  itself  to  the  letter 
of  credit.  The  buyer  having  authorized  his  banker  to  undertake  to 
pay  the  amoimt  of  the  invoice  as  presented,  it  follows  that  any  adjust- 
ment must  be  made  by  way  of  refund  by  the  seller  and  not  by  way  of 
retention  by  the  buyer." 

The  analysis  of  these  cases  follows  necessarily  from  the  analysis 
that  the  letter  of  credit  is  a  contract  between  the  bank  and  the  seller 
with  consideration  moving  from  the  buyer  to  the  bank.  Non-per- 
formance or  improper  performance  "^  of  the  sales  contract,  in  and 
of  itself,  is  no  defense  in  an  action  against  the  bank  by  the  seller  ^•^ 
or  by  the  purchaser,^**  and  is  no  groimd  for  equitable  relief  in  the 
form  of  injunction  by  the  buyer  against  the  bank's  performance  of 
its  letter  of  credit  contract."* 

This  is  the  result  upon  the  decisions.  But  a  difference  might 
well  be  made  between  cases  in  which  the  seller,  as  the  accredited 
party,  is  proceeding  against  the  issuing  or  drawee  banks  and  cases 
in  which  the  purchasing  bank,  as  the  accrediting  party,  is  suing. 
There  are  two  distinct  letter  of  credit  contracts :  one  between  the 

^"^  Frey  &  Son  v.  Sherburne  Co.  and  National  City  Bank,  193  App.  Div.  849,  1S4 
N.  Y.  Supp.  661  (1920). 

^^  American  Steel  Co.  v.  Irving  National  Bank,  266  Fed.  41  (1920). 

i«  MaiUand  v.  Chartered  Bank,  38  L.  J.  Ch.  363  (1869). 

^^  Frey  &  Son  9.  Sherburne  Co.  and  National  City  Bank,  193  App.  Div.  849,  184 
N.  Y.  Supp.  661  (1920);  Maitland  9.  Chartered  Bank,  L.  J.  Ch.  363  (1869). 

Compare  National  City  Bank  v.  Partola  Mfg.  Co.,  191  App.  Div.  (N.  Y.)  424 
(1920);  Higgins  V.  Steinhardter,  zo6  Miac.  (N.  Y.)  x68  (1919),  Welsh  v.  Gossler,  89 
N.  Y.  540  (1882). 
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the  bills  on  the  faith  of  the  letter  can  maintain  an  action 
the  writer  of  the  letter  as  drawer  of  the  bills,  and  that  no  notioe 
of  dishonor  or  protest  is  necessary."^  The  dicta  of  these  cases 
are,  however,  contrary  to  well-settled  principles  governing  parties 
to  negotiable  instruments,  and  the  proposition  is  thorouj^y  un- 
sound.^ 

4,  Efect  of  Revocation  of  the  LeUer  of  CredU 

If  the  letter  of  credit  is  issued  in  the  revocable  form  it  constitutes 
a  number  of  revocable  offers.  Will  a  revocation  in  req>ect  to  the 
seller,  if  the  writer  does  not  destroy  or  regain  possession  of  the 
letter,  revoke  the  offer  to  persons  who  purchase  drafts  in  ignorance 
of  the  revocation?  The  seller  has  a  power  to  communicate  the 
offer.    Must  there  be  actual  authority,  or  may  the  purchaser  rely 


507  (K.  B.  D.,  decided  Dec.  8, 1921,  and  Dec.  13, 1921).  For  the  facts  oi 
supra,  p.  715  note  1296.  Mr.  Justice  Rowlatt  said  in  part:  "I  took  time  to  consider 
whether  the  damages  which  the  plaintiff  [the  seller]  was  entitled  to  recover  were  simply 
the  money  equivalent  of  the  bill  or  whether  they  were  the  same  damages  as  he  woukl 
be  entitled  to  as  against  a  buyer  for  non-acceptance  of  the  goods.  ...  It  seems  to 
me  that  this  is  clearly  a  case  of  a  simple  contract  to  pay  money  upon  the  fulfillment 
of  conditions  which  have  been  f ulfdled.  .  .  .  The  obligation  of  the  bank  is  absolute, 
and  is  meant  to  be  absolute,  that  when  the  documents  are  presented  they  have  to 
accept  the  bilL  That  is  the  conunerdal  meaning  of  it. . . .  Therefore,  it  seems  to  me 
that  the  plaintiff  is  entitled  to  judgment  for  the  amount  of  the  bill,  which  should  have 
been  accepted,  plus  interest  from  the  date  it  would  have  become  due  until  to-day, 
and  is  entitled  to  the  costs  of  the  action." 

In  Urquhart,  Lindsay  &  Co.,  Ltd.  9.  Eastern  Bank,  Ltd.,  9  Lloyd's  List  Law  Rep. 
572  (K.  B.  D.,  decided  Dec.  5, 1921),  it  was  held  that  the  seller  could  recover  from  the 
issuing  bank  damages  for  loss  on  materials  thrown  on  the  seller's  hands  and  also  for 
loss  of  profits. 

In  both  of  these  cases  the  action  was  for  a  breach  of  contract  to  acc^t,  which  is 
the  only  action  maintainable  in  England  when  the  acceptance  is  not  actuaUy  written 
on  the  draft.  So  far  as  damages  are  concerned,  it  would  seem  better  to  bring  an  action 
for  breach  of  contract  to  accept  rather  than  an  action  on  the  acceptance,  even  wbeic 
such  an  action  is  possible  under  a  letter  of  credit,  for  if  the  letter  is  treated  as  an  accept- 
ance, only  the  face  of  the  draft  plus  interest  can  be  recovered,  whereas  if  the  action  is 
brought  for  breach  of  contract  to  accept,  the  face  of  the  draft  may  be  recovered,  or 
other  items  of  damages  may  be  recovered,  such  as  loss  of  profits,  loss  of  credit  due  to 
cancellation  of  the  letter,  and  incidental  expenses  involved  in  procuring  new  credit 

See  also  Belgian  Grain  &  Pnxiuce  Co.,  Ltd.  v.  Coz  &  Co.,  Ltd.,  x  Lloyd's  List  Law 
^^'  256,  546  (C.  A.  19 19). 

10  See  Exchange  Bank  v.  Hubbard,  62  Fed.  Z12  (1894);  Michigan  Bank  9.  Ely 
17  Wend.  (N.  Y.)  508,  512  (1837). 

i»  Kirk  p.  Blurton,  9  M.  &  W.  284  (1841);  Grist  v.  Backhouse,  4  Dcv.  &  B.  (N.  C) 
362  (1839);  Sifikin  9.  Walker,  2  Camp.  308  (1809).  See  also  2  Ames,  Cases  on  Bou 
AND  Notes,  p.  873  (1894). 
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upon  the  apparently  tinrevoked  letter?  If  the  letter  of  credit 
is  issued  in  the  irrevocable  form  the  same  problem  arises.  There 
is  a  contract  between  the  issuing  and  drawee  banks  and  either 
the  buyer  or  the  seller  —  for  this  purpose  it  matters  not  whom,  A 
revocation  would  consequently  be  a  breach  of  contract  in  respect 
to  the  buyer  or  the  seller  for  which  there  is  a  right  of  action.  But 
wrong  although  it  is,  the  writer  has  a  power  to  revoke  the  offer 
to  prospective  accrediting  parties  which  the  letter  of  credit  con- 
tains. Is  it  enough  that  the  actual  authority  to  the  drawer  has 
been  terminated,  or  must  the  writer  get  the  fact  of  revocation 
home  to  all  those  who  may  accept  the  apparent  offer?  If  revoca^- 
tion  of  actual  authority  is  not  enough,  the  writer's  only  remedy, 
in  those  cases  where  the  seller  refuses  to  surrender  or  destroy  the 
letter  of  credit  and  insists  upon  his  contract  rights,  is  the  equitable 
relief  of  cancellation.  And,  although  the  power  of  the  drawer  is 
not  technically  a  power  coupled  with  an  interest,  it  is  doubtful 
if  the  writer  could  under  the  circumstances  obtain  cancellation 
in  equity.  The  practical  effect  of  inability  to  obtain  cancellation 
would  be  specific  performance  of  the  contract  and  an  irrevocable 
power  in  the  seller.  Again,  suppose  the  amount  for  which  the 
seller  may  draw  has  been  ezdiausted  but  prior  purchasers  have 
neglected  to  indorse  the  draft  on  the  letter.  Is  the  writer  to  be 
bound  to  a  subsequent  bona  fide  purchaser? 

The  cases  are  not  altogether  satisfactory.  Where  the  letter 
is  not  intended  to  be  shown,  the  seller  must  conform  to  his  actual 
authority  in  order  to  bind  the  bank  to  the  purchaser."*  Where 
the  letter  is  intended  to  be  shown,  two  cases  seem  to  rest  upon  the 
theory  of  assignment  and  to  measure  the  purchaser's  rights  as 
assignee  by  the  rights  of  the  seller  as  assignor.**^  Where  the  letter 
contains  no  provision  for  indorsement  but  states  that  the  writer 
will  pay  drafts  to  a  designated  aggregate  amount,  the  purchaser 
takes  the  draft  at  his  own  risk  that  the  amount  has  already  been 
exhausted.^  If  the  letter  requires  that  the  number  of  the  letter 
be  indorsed  on  the  drafts  and  that  drafts  drawn  under  the  letter 
shall  be  indorsed  thereon  by  purchasers,  and  the  writer  pays 

iM  Nevada  Bank  9.  Luce,  139  Mass.  488>  x  N.  £.  926  (1885). 
^M  First  National  Bank  9.  Claik,  61  Md.  400  (1883);  Union  Bank  of  Canada  9.  Cole, 
47  L.  J.  Q.  B.  100  (C.  A.  1877). 
1**  Roman  v.  Sema,  40  Tex.  306  (1874);  Ranger  9.  Sargent,  36  Tez.  76  (1871). 
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diafts  wUdi  are  sot  so  indoned  and  wUdi  woe  not  taken  by 
the  purdiaser  on  the  faith  of  the  letter,  the  writer  is  fiaUe  to 
subsequent  pordiasen  because  no  contract  had  been  fooned 
with  the  first  purchaser  idiich  eihausted  the  letter,  and  the  letter 
is  an  outstanding  continuing  offer.'^'  The  cases,  therefore,  seem  to 
pennit  the  generalization  that  a  pro^>ective  purchaser  of  drafts 
drawn  under  a  letter  of  credit  may  rdy  on  the  face  of  the  letter. 
Thus,  if  the  letter  is  issued  in  the  revocable  form  a  purchaser  acts 
at  his  own  risk  that  it  has  been  revoked,  but  if  it  is  issued  in  the 
irrevocable  form  it  is,  during  the  life  of  the  letter,  a  continuing  offer 
to  all  bona  fide  purchasers. 

IV 

RIGHTS  OF  THE  ISSUING  AND  DRAWEE  BANKS 

/.  Rd(Uioni>f  the  Sales  CofUf act  to  the  Letter  of  CredU 
The  sales  contract  is  no  part  of  the  contract  between  the  issuing 
and  drawee  banks  and  the  seller.  It  does  not  form  the  consideration 
for  the  letter  of  credit.  Nor  is  performance  of  the  sales  contract 
a  condition  precedent  either  of  the  letter  of  credit  or  of  the  buyer's 
agreement  to  reimburse.  The  letter  of  credit  is  a  wholly  in- 
dependent contract."' 

A  considerable  amoimt  of  litigation  has  recently  arisen  in  Eng- 
land and  in  the  United  States  over  the  relation  of  the  sales  contract 
to  the  letter  of  credit.  Since  the  relation  depends  upon  the  terms 
of  the  two  contracts  in  so  far  as  they  refer  to  each  other,  that  is 
upon  questions  of  fact  and  construction,  the  litigation  upon  this 
point  is  probably  not  at  an  end.  It  is  therefore  desirable  to  set 
forth  briefly  the  more  important  recent  cases  in  order  to  show  the 
way  in  which  the  coiurts  have  been  dealing  with  this  problem. 

In  the  recent  case  of  Latnbom  v.  Lake  Shore  Banking  br  Trust 
Co}^^   it  is  said: 

^^  Bank  of  Seneca  v.  First  National  Bank  of  Carthage,  los  Mo.  App.  733, 78  S.  W. 
1093  (1904);  Omaha  National  Bank  v.  First  National  Bank,  59  HL  428  (1871). 

^**  Bank  of  Taiwan  v.  Goigafr-Pierie  Mfg.  Co.,  273  Fed.  660  (1921);  Bank  of  Plant 
City  9.  Canal-Commercial  Trust  &  Savings  Bank,  270  Fed.  477  (1921);  Lambom 
9.  Lake  Shore  Banking  &  Trust  Co.,  296  App.  Div.  504,  x88  N.  Y.  Supp.  162  (1921); 
Imbrie  «.  Nagase  &  Co.,  187  N.  Y.  Supp.  692  (1921);  American  Steel  Co.  ».  Irving 
National  Bank,  266  Fed.  41  (1920);  Frey  &  Son  v.  Sherburne  Co.  and  tlie  Natioiial 
City  Bank,  193  App.  Div.  849,  184  N»  Y.  Supp.  66i  (1930};  Baring  9.  Lyman,  Fel 
Cas.  No.  983  (1841). 

^**  196  App.  Div.  j62,  x88  N.  Y.  Supp.  xiSs,  163, 164  (z98x}. 
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''This  letter  of  credit  constitutes  the  sole  contract  with  the  shipper, 
and  •  •  •  the  bank  issuing  the  letter  of  credit  has  no  concern  with  any 
question  which  may  arise  between  the  vendor  and  the  vendee  of  the 
merchandise  for  the  purchase  price  for  which  the  letter  of  credit  was 
issued.  ...  It  is  dear  that  the  defendant  is  not  under  obligation  to 
investigate  and  ascertain  whether  tlie  contract  between  the  vendor  and 
vendee  has  been  fulfilled." 

In  another  recent  case,  Imbrie  v.  D.  Nagase  &•  Co.,  Ltd.,^^^  it 
is  said: 

''A  bank  issuing  a  letter  of  credit  is  in  no  way  concerned  with  any 
contract  existing  between  the  buyer  and  seller.  .  .  .  Disputes  between 
buyo:  and  seller  are  likewise  no  concern  of  it." 

In  American^  Steel  Co,  v.  Irving  National  Bank,^^  the  buyer 
procured  an  irrevocable  letter  of  credit  authorizing  the  seller  to 
draw  on  the  issuing  bank,  drafts  to  be  accompanied  by  specified 
shipping  documents.  Acceptance  was  subsequently  refused  by  the 
bank.  In  an  action  by  the  seller  against  the  bank,  the  bank  set 
up  as  defenses  that  the  seller  failed  to  make  shipment  of  the  mer- 
chandise within  the  time  limited  by  the  sales  contract,  and  that, 
by  reason  of  federal  prohibition  of  exports  from  the  United  States 
of  tin  plates,  the  subject  matter  of  the  sales  contract,  the  perform- 
ance of  the  sales  contract  became  impossible  inasmuch  as  the  buyer 
was  imable  to  obtain  a  license  permitting  the  export  of  merchandise 
within  the  time  required  by  that  contract.  The  court  dismissed 
the  first  defense  as  having  no  basis  in  fact.  The  second  defense 
was  held  to  be  bad. 

Circuit  Judge  Rogers  said:  ^^ 

''The  second  defense,  that  the  contract  became  impossible  of  execu- 
tion, inasmuch  as  the  MacDonnell  Corporation  [the  buyer]  was  unable 
to  obtain  a  license  from  the  United  States  government  permitting  the 
export  of  the  tin  plate,  is  wholly  inconsequential.  The  liability  of  the 
bank  on  the  letter  of  credit  as  agreed  upon  between  plaintiff  and  defend- 
ant was  absolute  from  the  time  it  was  issued,  and  it  was  quite  immaterial 
whether  the  defendant  could  export  the  tin  or  not.  .  .  •  The  defend- 
ant in  effect  seeks  to  read  into  the  contract  a  provision  that  the  plaintiff's 
rights  under  the  letter  of  credit  should  be  subject  to  the  superior  right 

^  196  App.  Div.  380, 187  N.  Y.  Supp.  692, 695  (1931). 

w»"  266  Fed.  41  (19^)-  "^  266  Fed.  41, 43, 44  (xQ^o). 
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daim  to  damages.  Tlie  Irajner  pfocnred  a  letter  of  ciedit  froni  the 
Natiaoal  City  Bank  anthonzii^  the  sdkr  to dnw  upon  tliatlnDk. 
Hie  fetter  of  credit  was  siknt  as  to  the  pnmsaon  for  canocffiv 
riripmnrits.  One  shipnieiit  was  ddayed.  Hie  buyer  cmncdkd  that 
dopmeot  imdcr  Ids  option.  The  sdkr  thieatened  nevertheless  to 
draw  the  draft  iqxn  the  bank  and  to  negotiate  it.  The  bo^ff 
songlit  to  restrain  tiie  sdler  from  drawing  the  draft  and  the  bask 
from  hoDomig  or  paving  any  drafts  whidi  may  haire  been  diavo 
and  which  may  then  be  in  the  haikds  of  third  parties.  Thecooit 
denied  the  in  junction. 

Mr.  Justice  Greenbaum,  wiitiDg   the   opinion  of  the  oomt, 


'^  It  is  equaOy  dear  here  that  the  bank  issuing  the  fetter  of  cmfi^  ^^ 
in  no  wsy  coccemed  vith  any  cxKtract  cnstiDg  between  thebayff^ 
theseiler.  The  baxJ:  mar  okhr  be  hdd  habfe  incaseof  aviolatiaDO^ 
any  of  the  tenns  of  the  l^tcr  of  credit.  It  wcmUdmsfolkmtbatifthe 
bank  paid  any  drafts  violative  of  the  terms  of  the  fetter,  theboyerwooM 
have  recourse  to  the  bank  in  an  action  for  damages  for  the  breadi  oi 

"^  193  AppL  Div.  S44».  1S4  X.  Y.  Sc^Jp-  661  viQio"^. 

"■^  193  .\p|>.  Div.  S4Q.  *$5.  S54, 1S4  X-  Y.  Soppu  661  (tpio). 


of  the  UacDoDndi  Chow  OMpootian  to 

bank  hMl  Bade  with  the  pfaontiC   WedDsotso 

Hie  relation  of  the  safes  contract  to  the  fetter  of  credit  and  tbe     | 
^fistinct  and  independent  a^ects  of  tiie  two  oootzacts  are  vel 
fann^bt  oQit  by  two  recent  New  Yodk  cases,  the  so-caDed  Sopr 
Injunction  Cases. 

In  Frey  Sr  Stm  w.  E,  R.  Skahmm  C0.  mmi  Oe  NaUmid  Cij 
ikflit ''^  tiie  bujner,  a  Marj^and  ooqwatian,  entczed  into  a  writta 
safes  contract  in  New  Toik  with  the  seUer,  a  Ma'd'tailiimlfs  cai- 
pnrafinn.  Thebu>ei  pmdiased  350  tons  of  Java  sogaTy  sh^wncnts 
to  be  made  from  Java  by  stfamrr  or  sfeeameR  to  Xew  Yock  a 
fivesqiazatediqanents.  Payment  was  to  be  made  in  cadi  in  Xev 
Yodk  on  ptrsmtatinn  of  a  warehouse  reoeipt  or  cfefivcry  order  m. 
the  boyer  was  to  fmnisii  an  iiievmabte  fetter  of  ciedit  for  thcfafl 
amoont  of  the  invoice.  The  safes  contract  also  provided  tint  if 
any  sUpment  should  be  ddayed  b^ond  a  sperifirri  time  by  os- 
dremnstances  the  bujner  should  have  the  option  ofcan- 
SDch  portion  of  the  contract  or  of  taking  the  sqgar  without 
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its  contract.  Similarly,  if  the  defendant  Sherburne  Company  [the  seller] 
violated  its  contract  with  the  plaintiff,  [the  buyer]  the  latter  has  a  remedy 
in  an  action  at  law  for  damages  against  the  defendant.  It  is  not  allied 
in  the  complaint  that  the  National  City  Bank  is  in  financial  difficulties. 
Nor  is  it  alleged  that  the  Sherburne  Company  is  not  financially  able  to 
respond  to  damages.  .  .  .  Interests  of  innocent  parties  who  may  hold 
drafts  upon  the  letter  of  credit  should  not  be  made  to  suffer  by  reason 
of  rights  that  may  exist  between  the  parties  to  the  contract  of  sale  in 
reference  to  which  the  letter  of  credit  was  issued.  It  would  be  a  calamity 
to  the  business  world  if  for  every  breach  of  a  contract  between  buyer 
and  seller  a  party  may  come  into  a  court  of  equity  and  enjoin  payments 
on  drafts  drawn  upon  a  letto:  of  credit  issued  by  a  bank  which  owed  no 
duty  to  the  buyer  in  respect  of  the  breach.  The  parties  should  be  re- 
mitted upon  their  claims  for  damages  to  an  action  at  law." 

In  GambriU  Mfg.  Co.  v.  American  Foreign  Banking  Corporation 
Impleaded  with  E.  R.  Sherburne  Co.^^  the  facts  were  practically 
the  same  as  those  in  the  preceding  case.  The  buyer  sought  to 
restrain  the  seller  from  drawing  and  negotiating  the  drafts  because 
of  an  alleged  breach  of  the  sales  contract.  The  court  examined 
the  provisions  of  the  sales  contract  and  declined  to  issue  the  injunc- 
tion because  of  the  construction  which  the  court  put  upon  that 
contract. 

In  other  words,  the  buyer  cannot  enjoin  the  drawing  and  nego- 
tiating and  acceptance  of  drafts  under  the  letter  of  credit  con- 
tract unless  there  has  been  a  breach  or  a  non-performance  of  the 
letter  of  credit  contract,  or  unless  a  condition  of  that  contract 
has  not  been  met.  But  the  seller  may  be  enjoined  by  the  buyer 
from  drawing  and  negotiating  drafts  if  there  has  been  a  breach  or 
non-performance  of  the  sales  contract,  or  if  a  condition  of  that 
contract  has  not  been  met. 

A  recent  English  case  very  neatly  brings  out  the  relation  between 
the  sales  contract  and  the  letter  of  credit.  In  National  Bank  of 
South  Africa  v.  Banca  Italiana  Disconto  ^^^  the  seller  had  sold  to 
one  Gaslini  in  Genoa  a  cargo  of  China  sesamum  seed.  Bills  of 
lading  were  taken  out  to  the  order  of  the  shipper,  to  notify  Gaslini. 

^^^  The  trial  court  gave  an  injunction  against  the  seller  but  denied  an  injunction 
against  the  bank.  213  Misc.  448  (1920).  The  Appellate  Division  reversed  the  judg< 
ment  in  respect  to  the  seller.    194  App.  Div.  425  (1920). 

iMT  g  Lloyd's  List  Law  Rep.  501  (K.  B.  D.,  decided  Dec.  9,  1922). 
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Subsequently  the  contract  between  the  shipper  and  Gaslini  was 
cancelled.  The  seller  then  entered  into  a  sales  contract  with  the 
present  buyer  in  respect  to  the  same  goods.  Payment  was  to  be 
made  by  four  months'  sight  drafts  on  confirmed  credits,  drafts 
to  be  accepted  against  delivery  order  or  bill  of  lading.  The  buyer 
procured  a  letter  of  credit  from  the  Banca  Italiana  Disconto,  au- 
thorizing the  seller  to  draw  on  the  National  Bank  of  South  Africa 
in  London.  This  credit  was  duly  confirmed.  The  letter  of  credit 
differed  from  the  sales  contract  in  that  it  provided  for  payment 
against  delivery  order  and  fire  policy  or  equivalent  documents.  The 
seller  presented  drafts  with  bills  of  lading  to  the  South  African  bank. 
This  bank  took  the  papers  but  required  the  seller  to  give  an  indem- 
nity, since  the  papers  did  not  correspond  to  the  requirements  of  the 
letter  of  credit.  The  buyer  refused  to  pay  for  the  goods  and  in- 
structed the  Italian  bank  not  to  pay.  The  goods  were  sold  at  a 
loss  and  the  South  Africa  bank  claimed  against  the  seller  on  the 
indemnity  and  against  the  Italian  bank  on  the  letter  of  credit.  Both 
parties  brought  in  the  buyer.  Mr.  Justice  Bailhache  gave  judgment 
on  the  indemnity  against  the  seller  but  dismissed  the  clann  against 
the  Italian  bank.  The  seller  then  claimed  against  the  buyer  for 
procuring  the  letter  of  credit  in  terms  different  from  the  sales  con- 
tract. The  court  gave  judgment  against  the  buyer  for  the  price. 
Mr.  Justice  Greer  said:  ^^ 

"The  result  is  that  the  defendants  [the  seller]  are  in  the  same  posi- 
tion as  if  they  had  never  had  the  money  at  all.  But  as  between  the 
defendants  and  the  third  parties,  [the  buyer]  they  had  done  all  that  was 
required  of  them  imder  the  contract.  They  had  delivered  a  good  bill 
of  lading  to  the  bank  and  were  entitled  to  be  paid.  They  have  not  been 
paid  in  the  result,  and  it  is  not  open  to  the  third  parties  to  say  that  the 
delivery  of  this  bill  of  lading  to  the  bank  was  not  a  proper  delivery  which 
entitled  the  defendants  to  their  money,  because  the  third  parties  by 
their  conduct  represented  that  the  bank  had  authority  to  accept  the 
documents  which  were  deliverable  imder  the  contract." 

In  Urquharty  Lindsay  &  Co.,  Ud.  v.  Eastern  Bank,  Ltd.,  the  court 

said:"^ 

''In  my  view,  the  defendants  [issuing  bank]  committed  a  breach  of 


*•«'  9  Llo3^'8  List  Law  Rep.  501,  506  (1921). 

^^  9  Lloyd's  List  Law  Rep.  572  (K.  B.,  1921).    For  the  facts  of  this 
supra  p.  715  note  1296. 
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their  contract  with  the  plaintiffs  [the  seller]  when  they  refused  to  pay  the 
amoimt  of  the  invoices  as  presented.  Mr.  Stuart  Brown  contended  that 
the  letter  of  credit  must  be  taken  to  incorporate  the  contract  between  the 
plaintiffs  and  their  buyers,  and  that,  according  to  the  true  meaning  of 
that  contract,  the  amount  of  any  increase  claimed  in  respect  of  an  alleged 
advance  in  manufactiuing  costs  was  not  to  be  included  in  any  invoice 
to  be  presented  under  the  letter  of  credit,  but  was  to  be  the  subject  of 
subsequent  independent  adjustment. 

''The  answer  to  this  is  that  thedefendants  undertook  to  pay  theamount 
of  invoices  for  machinery  without  qualification,  the  basis  of  this  form 
of  banking  facility  being  that  the  buyer  is  taken,  for  the  purposes  of  all 
questions  between  himself  and  his  banker  or  between  his  banker  and 
the  seller,  to  be  content  to  accept  the  invoices  of  the  seller  as  correct. 
It  seems  to  me  that  so  far  from  the  letter  of  credit  being  qualified  by 
the  contract  of  sale,  the  latter  must  accommodate  itself  to  the  letter 
of  credit.  The  buyer  having  authorized  his  banker  to  imdertake  to 
pay  the  amotmt  of  the  invoice  as  presented,  it  follows  that  any  adjust- 
ment must  be  made  by  way  of  refund  by  the  seller  and  not  by  way  of 
retention  by  the  buyer." 

The  analysis  of  these  cases  follows  necessarily  from  the  analysis 
that  the  letter  of  credit  is  a  contract  between  the  bank  and  the  seller 
with  consideration  moving  from  the  buyer  to  the  bank.  Non-per- 
formance or  improper  performance  "^  of  the  sales  contract,  in  and 
of  itself,  is  no  defense  in  an  action  against  the  bank  by  the  seller"* 
or  by  the  purchaser,^**  and  is  no  groimd  for  equitable  relief  in  the 
form  of  injtmction  by  the  buyer  against  the  bank's  performance  of 
its  letter  of  credit  contract.*" 

This  is  the  result  upon  the  decisions.  But  a  difference  might 
well  be  made  between  cases  in  which  the  seller,  as  the  accredited 
party,  is  proceeding  against  the  issuing  or  drawee  banks  and  cases 
in  which  the  purchasing  bank,  as  the  accrediting  party,  is  suing. 
There  are  two  distinct  letter  of  credit  contracts:  one  between  the 

^<^  Frey  &  Son  v.  Sherbuine  Co.  and  National  City  Bank,  193  App.  Div.  S49,  184 
N.  Y.  Supp.  661  (1920). 

^"  American  Steel  Co.  v.  Irving  National  Bank,  266  Fed.  41  (1920). 

i«  Maitland  v.  Chartered  Bank,  38  L.  J.  Ch.  363  (1869). 

^**  Frey  &  Son  v.  Sherburne  Co.  and  National  City  Bank,  193  App.  Div.  849,  184 
N.  Y.  Supp.  661  (1920);  Maitland  v.  Chartered  Bank,  L.  J.  Ch.  363  (1869). 

Compare  National  City  Bank  v.  Partola  Mfg.  Co.,  191  App.  Div.  (N.  Y.)  424 
(1920);  Higgins  V.  Steinhardter,  106  Misc.  (N.  Y.)  168  (1919),  Welsh  v.  Gossler,  89 
N.  Y.  540  (1882). 
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issuing  and  drawee  banks  and  the  seller;  the  other  between  the 
issuing  and  drawee  banks  and  the  purchasing  bank.  In  order  to 
charge  the  purchasing  bank  with  the  terms  of  the  sales  contract, 
that  contract  should  be  an  express  condition  precedent  to  the 
letter  of  credit  contract  But  as  between  issuing  and  drawee  banks 
and  the  seller  the  sales  contract  might  well  be  construed  as  an 
implied  condition  of  the  letter  of  credit.  But  courts  have  not 
made  this  distinction. 

2.  Conditions 

The  sales  contract,  in  whole  or  in  part,  may  be  made  an  ex- 
press condition  precedent  to  the  liability  of  the  issuing  and 
drawee  banks  on  the  letter  of  credit  and  of  the  buyer  on  the  agree- 
ment to  reimburse.  Usually  the  conditions  are  contained  in  the 
letter  of  credit,  and  no  express  conditions  are  contained  in  the 
buyer's  agreement.  But  since  this  agreement  refers  to  the  letter 
of  credit  and  agrees  to  its  terms,  both  instruments  must  be  read 
together,  and  this  is  sufficient  to  make  the  conditions  of  the  letter 
of  credit  conditions  precedent  to  the  buyer's  liability  to  put  the 
bank  in  funds. 

The  essential  thing  is  that  the  condition  must  be  a  condition  of 
the  letter  of  credit,  and  not  simply  a  condition  of  some  other 
contract,  such  as  the  sales  contract. 

''A  party  who  is  entitled  to  draw  against  a  letter  of  credit  must 
strictly  observe  the  terms  and  conditions  under  which  the  credit 
is  to  become  available,  and  if  he  does  not,  and  the  bank  refuses 
to  honor  his  draft,  he  has  no  cause  of  action  against  the  bank."  ^ 
The  conditions  ''cannot  be  departed  from  with  safety  to  the  mer- 
cantile commimity."  ^^ 

If  the  condition  is  construed  as  a  condition  precedent  to  per- 
formance of  the  letter  of  credit  contract,  courts  require  the  strictest 
comphance.^'^    It  has  been  held,  for  example,  that  the  issuing 


i<*  Lambom  v.  Lake  Shore  Banking  &  Trust  Co.,  196  App.  Div.  x6a,  z88  N.  T 
Supp.  162,  164  (1921). 

iM  Murdock  9.  Mills,  zi  Mete.  (Mass.)  s,  13  (1846). 

***  People's  Savings  Bank  &  Trust  Co.  9.  Landstreet,  87  So.  227  (Fla.,  zgao); 
Palmer  9.  Rice,  36  Neb.  844,  55  N.  W.  256  (1893);  Lindley  v.  First  National  Bank 
76  Iowa,  629,  4z  N.  W.  381  (1889);  Brown  9.  Ambler,  66  Md.  391,  7  AtL  903  (1887); 
Germania  National  Bank  9.  Taaks,  loi  N.  Y.  442,  5  N.  £.  76  (z886);  Craig  v.  Man; 
65  Tez.  649  (z886);  First  National  Bank  v.  Benslcy,  2  Fed.  609  (z88o);  Brinkmaa  & 
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and  drawee  banks  and  the  buyer  are  under  no  liability  where  the 
letter  of  credit  provided  that  biUs  of  lading/**  or  inspection  cer- 
tificates,"* should  be  attached  to  the  draft  and  no  bill  of  lading 
or  inspection  certificate  was  attached;  where  the  draft  was  for 
a  larger  amount  than  was  provided  in  the  letter  of  credit;  *^*  where 
the  letter  of  credit  provided  for  shipment  to  one  port  and  the  bills 
of  lading  showed  the  destination  of  the  ship  to  be  another  port;  ^" 
where  the  letter  of  credit  provided  for  shipment  of  produce  to 
be  bought  and  paid  for  by  the  seller  and  the  produce  was  not 
bought  and  paid  for  by  the  seller;  *^  where  the  letter  of  credit 
provided  for  stock  to  be  shipped  and  no  stock  was  actually 
shipped;  ^'^  where  the  letter  of  credit  provided  for  shipment  of  yel- 
low pine  flooring  and  the  bill  of  lading  read  yellow  pine  lumber;  ^^* 
where  the  letter  of  credit  provided  for  shipment  of  silk  goods  of 
a  certain  width  stripe  and  the  invoice  was  silent  on  this  point;  "* 
where  by  custom  certain  action  on  the  part  of  the  seller  was  pre- 
cluded."* 


Hunter,  73  Mo.  172  (1880);  Lockwood  v.  Brownson,  53  Tex.  523  (1880);  Michigan 
Bank  v.  Estate  of  Leavenworth,  28  Vt.  209  (1855);  Murdock  v.  Mills,  11  Mete.  (Mass.) 
5  (1846);  Ulster  County  Bank  v.  McFarlan,  3  Den.  (N.  Y.)  553  (1846).  Compare 
Krakauer  v.  Chapman,  16  App.  Div.  115,  45  N.  Y.  Supp.  127  (1897}. 

For  recent  cases  construing  the  conditions  of  letters  of  credit  see  Stein  9.  Hambro's 
Bank  of  Northern  Commerce,  9  Lloyd's  List  Law  Rep.  433  (K.  B.  D.,  decided  Dec. 
8,  1921);  Urquhart,  Lindsay  &  Co.,  Ltd.  v.  Eastern  Bank,  Ltd.,  9  Lloyd's  List  Law 
Rep.  572  (K.  B.  D.,  dedded  Dec.  5,  1921);  National  Bank  of  South  Africa  9.  Banca 
Italiana  Disconto,  9  Lloyd's  List  Law  Rep.  501  (K.  B.  D.,  decided  Dec.  9,  1921). 
Belgian  Grain  &  Produce  Co.,  Ltd.  v.  Cox  &  Co.,  Ltd.,  x  Lloyd's  List  Law  Rep. 
356,  546  (C.  A.  19 19);  National  Bank  of  Egypt  v.  Hannevig's  Bank,  Ltd.,  x  Lloyd's 
List  Law  Rep.  69  (C.  A.  1919).  See  also  Higgins  «.  Steinhardter,  xo6  Misc.  16S 
(N.  Y.,  1919). 

^•*  First  National  Bank  v.  Bensley,  a  Fed.  609  (1880);  Murdock  v.  Mills,  xi  Mete. 
(Mass.)  5  (X846). 

>••  Craig  V.  Maix,  65  Texas,  649  (x886). 

>^  People's  Savings  Bank  &  Trust  Co.  9.  Landstreet,  87  So.  227  (Fla.,  1920); 
Brinkman  9.  Hunter,  73  Mo.  172  (x88o). 

1^  Brazilian  &  Portuguese  Bank  v.  British  &  American  Exchange  Banking  Corpo> 
ration,  x8  L.  T.  R.  823  (x868). 

>*  Chartered  Bank  of  India,  Australia  &  China  9.  Macfa3rden  &  Co.,  64  L.  J.  Q.  B. 

367  (x89s). 

>"  BuriLe  9.  Utah  National  Bank,  47  Neb.  247,  66  N.  W.  295  (1896). 

iM  Brown  9.  Ambler,  66  Md.  39X,  7  AtL  903  (1887). 

i**  Ihtemational  Banking  Corporation  9.  living  National  Bank,  274  Fed.  xa9 
(1921). 

*^  First  National  Bank  9.  Flake,  X33  Pa.  St.  241,  19  AtL  554  (1890). 
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The  seller ^^^  and  the  purchaser  of  drafts"*  are  both  subject 
to  the  conditions,  but  on  different  theories  if  the  letter  of  credit 
is  of  the  irrevocable  type.  The  seller  has  a  contract  right.  Hence 
it  may  be  possible  to  relax  somewhat  the  strictness  of  the  con- 
ditions."* The  condition  is  precedent  to  performance  on  the  part 
of  the  writer,  and  a  number  of  things  may  make  it  inequitable 
for  the  writer  to  insist  on  the  condition.^*^  But  the  purchaser  as 
offeree  has  no  contract  right.  The  condition  as  to  him  is  precedent 
to  the  formation  of  the  contract.  The  strictest  compliance  will  be 
required/"  and  inequitable  conduct  of  the  writer  is  of  no  moment. 
If  the  condition  becomes  impossible  of  performance  no  contract 
can  arise. 

5.  Conduct  of  ihe  Buyer 

Insolvency  of  the  buyer  and  consequent  failure  of  considera- 
tion,^® and  the  state  of  accounts  between  the  bank  and  the  buyer  "■ 
are  no  defenses  to  the  letter  of  credit  against  the  seller  ^^  or  against 

>^  Lambom  9.  Lake  Shore  Banking  &  Trust  Co.,  196  App.  Div.  504,  x8S  N.  Y. 
Supp.  162  (192 1). 

^^  International  Banking  Corporation  v,  Irving  National  Bank,  274  Fed.  122 
(1921);  People's  Savings  Bank  &  Trust  Co.  9.  Landstreet,  87  So.  227  (Fla.,  1920); 
Burke  v.  Utah  National  Bank,  47  Neb.  247,  66  N.  W.  295  (1896);  Chartered  Bank 
of  India,  Australia  &  China  v.  Macfayden  &  Co.,  64  L.  J.  Q.  B.  367  (1895);  First 
National  Bank  9.  Fiske,  133  Pa.  St  241, 19  AtL  554  (1890);  Lindley  v.  First  National 
Bank,  76  Iowa,  629,  41  N.  W.  381  (1889);  Brown  v.  Ambler,  66  Md.  391,  7  AtL  993 
(1887);  Germania  National  Bank  v.  Taaks,  zoz  N.  Y.  442,  5  N.  £.  76  (1886);  Fiist 
National  Bank  v.  Bensley,  2  Fed.  609  (1880);  Brinkman  v.  Hunter,  73  Mo.  172  (1880); 
Lockwood  V.  Brownson,  53  Texas,  523  (1880);  Brazilian  &  Portuguese  Bank  9.  British 
&  American  Exchange  Banking  Corporation,  18  L.  T.  R.  823  (1868);  Michigan  State 
Bank  v.  Estate  of  Leavenwortii,  28  Vt.  209  (1855);  Murdock  9.  Mills,  ix  Mete  (Mass.) 

5  (1846);  Ubter  County  Bank  9.  McFarlan,  3  Den.  (N.  Y.)  553  (1846).    But  see 
Parker  9.  Greele,  5  Wend.  (N.  Y.)  4x4  (X830). 

^"  See  Krakauer  9.  Chapman,  z6  App.  Div.  1x5,  45  N.  Y.  Stq[>p.  127  (1897). 

^  See  Fiiedlander  9.  Bank  of  Australasia,  8  C.  L.  R.  85  (H.  C.  Australia,  X909). 

m  Lindley  9.  First  National  Bank,  76  Iowa,  629,  41  N.  W.  38X  (1889);  Brinkman 
9.  Hunter,  73  Mo.  X72  (x88o);  Lienow  9.  Pitcaim,  Fed.  Cas.  No.  834X  (1832}.  See 
First  National  Bank  9.  Dark,  6x  Md.  400  (X883). 

^  In  re  Agra  &  Masterman's  Bank,  Ex  parte  Asiatic  Banking  Coiporation,  L.  R. 
2  Ch.  App.  39X  (1867);  Russell  9.  Wiggin,  2  Story,  2x3  (X842).  But  see  contra,  Duncan 
9.  Edgerton,  X9  N.  Y.  Siq)er.  Ct.  36  (x86o)  (semble). 

^**  American  Steel  Co.  9.  Irving  National  Bank,  266  Fed.  4x  (X920);  In  re  Agta 

6  Masterman's  Bank,  Ex  parte  Asiatic  Banking  Corporation,  L.  R.  2  Ch.  App.  391 

(1867). 
***  American  Sted  Co.  9.  Irving  National  Bank,  266  Fed.  41  (1920). 
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the  purchaser.^^  Nor  is  the  state  of  accounts  between  the  buyer 
and  the  seller  a  defense  to  the  buyer  against  the  bank.^^  The 
letter  of  credit  is  an  independent  contract  between  the  issuing 
and  drawee  banks  and  the  seller. 

The  effect  of  fraud  on  the  part  of  the  buyer  in  procuring  the 
letter  of  credit  has  already  been  discussed  under  the  rights  of  the 
seller  against  the  issuing  and  drawee  banks.^*^ 

Where  the  commission  has  not  been  paid  in  advance,  as  soon 
as  the  drafts  are  negotiated  the  right  of  the  issuing  bank  to  com- 
missions arises,  although  the  buyer  should  afterwards  settle  with 
the  seller  and  with  the  purchasing  bank  and  destroy  the  drafts. 
The  commission  is  for  the  risks.^^* 

Where  the  buyer  by  his  conduct  makes  performance  by  the  seller 
of  a  condition  precedent  to  the  letter  of  credit  impossible,  the 
bank,  having  waived  the  condition,  may  recover  from  the  buyer.^^* 
This  restdt  must  be  explained  on  the  ground  that  the  buyer  has 
rendered  the  condition  precedent  to  his  own  agreement  to  reimburse 
impossible  of  performance.  This  is  another  indication  of  the 
general  tendency  to  treat  the  transaction  which  gives  rise  to  a 
letter  of  credit  as  a  contract  between  the  bank,  the  seller,  and  the 
buyer,  for  if  the  buyer's  promise  were  a  mere  conditional  offer, 
his  conduct  in  preventing  the  condition  from  being  performed 
cotdd  be  of  no  moment.  The  offer  would  simply  be  impossible 
of  acceptance. 

4.  Conduct  of  the  Seller 

The  issuing  bank  may  recover  from  the  buyer  if  it  strictly  com- 
plies with  its  contract.^*^  What  amounts  to  compliance?  The 
alleged  improper  performance  of  the  sales  contract  is  no  defense 

iM  Miltenbeiger  v.  Cooke,  18  WalL  (U.  S.)  241  (1873);  In  re  Agra  &  Masterman'a 
Bank,  Ex  parte  Asiatic  Banking  Corporation,  L.  R.  2  Ch.  App.  391  (1867). 

»••  Palmer  v.  Rice,  36  Neb.  844,  55  N.  W.  256  (1893). 

"»  See  35  Hasv.  L.  Rev.  569,  573,  S79-s8i»  5^3  (March,  1922). 

iM  Baring  9.  Lyman,  Fed.  Cas.  No.  983  (1841). 

^^  Friedlander  v.  Bank  of  Australasia,  8  C.  L.  R.  85  (H.  C.  Australia,  1909). 

iM  Munroe  v.  Bonanno,  16  App.  Div.  421,  45  N.  Y.  Supp.  61  (1897)  (mistake); 
Bank  of  MonUeal  v.  Recknagel,  109  N.  Y.  482, 17  N.  £.  217  (1888);  Gelpcke  v,  Quen- 
tell,  74  N.  Y.  599  (1878};  Johnson  v.  Blakemore,  28  La.  Ann.  140  (1876);  Ubter  Bank 
V.  Synnott,  L  R.  5  £q.  595  (187 1);  Ex  park  Agra  Bank,  In  re  Barber  &  Co.,  L.  R. 
9  £q.  725  (1870};  De  Tastett  v.  Crousillat,  Fed.  Cas.  No.  3828  (1807).  For  a  case 
involving  the  relation  between  the  issuing  bank  and  the  drawee  bank  see  National 
Bank  of  Egypt  9.  Hannevig's  Bank,  Ltd.,  z  Lloyd's  List  Law  Rep.  69  (C.  A.  19x9). 
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to  the  issuing  or  drawee  banks  or  to  the  buyer  unless  the  perform- 
ance is  an  express  condition  precedent  of  the  letter  of  credit.  But 
active  misconduct  of  the  seller  in  forging  or  altering  bills  of  lading 
or  other  shipping  documents  is  not  so  easily  disposed  of.  The  buy- 
er's agreement  to  reimburse  the  issuing  bank  usually  contains  an 
express  provision  that  the  bank  shall  be  under  no  liability  in  req>ect 
to  goods  or  shipping  documents.^^^  Even  in  the  absence  of  such 
provision  it  is  held  that  the  bank  assumes  no  responsibility  in 
req)ect  to  forged  ^^  or  altered  ^"  bills  of  lading,  or  other  shipping 
docmnents,***  or  defects  in  quality  ^"  or  quantity  of  the  goods.^" 
That  the  bank  is  not  legally  responsible  for  defects  in  quality  and 
quantity  of  the  goods  seems  plain.  Actual  shipment  of  specified 
goods  may  of  course  be  made  a  condition  precedent  of  the  buyer's 
agreement  to  reimburse,^*^  or  of  the  letter  of  credit,"*  and  the 
promisor  may  insist  upon  strict  compliance.  Where  there  is  such 
a  condition,  the  purchasing,  issuing,  and  drawee  banks  may  not 
rely  simply  on  the  documents.  They  act  at  their  own  risk  that 
the  condition  has  been  performed.  In  the  usual  case,  however, 
where  there  is  no  such  condition  the  issuing  and  drawee  banks' 
imdertaking  is  to  accept  and  pay  specified  drafts  with  specified 
shipping  doomients  attached,  and  the  banks  may  therefore  rely 
on  the  face  of  the  documents.^**    The  case  of  forged  documents 

in  For  a  case  where  the  express  provision  had  a  legal  effect  different  from  the 
effect  if  there  had  been  no  provision,  and  an  effect  contrary  to  the  intention  of  the 
parties,  see  Borthwick  v.  Bank  of  New  Zealand,  17  T.  L.  R.  a  (1900). 

i«  Ubtcr  Bank  ».  Synnott,  I.  R.  5  Eq.  595  (1871);  Craig  v.  Sibbett,  15  Pa.  St.  238 
(1850).  See  Guaranty  Trust  Co.  v.  Hannay,  [19x8]  2  K.  B.  623  (C.  A.);  Woods  9. 
Thiedemann,  z  H.  &  C.  478  (1862).  Conq>are  Allen  v.  Homor,  2  McGloin  (La.)  177 
(1884). 

1"  Young  V.  Lehman,  63  Ala.  5x9  (X879). 

iM  Basse  and  Selve  v.  Bank  of  Australasia,  90  L.  T.  R.  6x8  (K.  B.  1904). 

**  Bank  of  Plant  City  v.  Canal-Commerdal  Trust  &  Savings  Bank,  270  Fed.  477 
(x92x);  American  National  Bank  of  Macon,  Geoigia  v.  Pillman,  X76  Mo.  App.  430, 
X58  S.  W.  433  (1913} ;  Benecke  v.  Haebler,  38  App.  Div.  344,  166  N.  Y.  Sui^.  631 
(1899). 

iM  Lemon  Importing  Co.  v.  Garfield  Savings  Bank,  X05  Misc.  627,  X73  N.  Y.  Supp. 
55X  (X919);  Borthwick  v.  Bank  of  New  Zealand,  X7  T.  L.  R.  2  (X900). 

*»^  Bank  of  Montreal  v.  Recknagel,  X09  N.  Y.  482,  17  N.  E.  2x7  (x888). 

^**  Bank  of  Montreal  v.  Recknagle,  X09  N.  Y.  482,  x7  N.  £.  2x7  (x888);  Allen  V. 
Homor,  2  McGloin  (La.)  177  (1884). 

^"  International  Banking  Coiporation  v.  Irving  National  Bank,  274  Fed.  122  (1921); 
Bank  of  Plant  City  v.  Canal-Commerdal  Trust  &  Savings  Bank,  270  Fed.  477  (X921); 
Young  V.  Lehman,  63  Ala.  5x9  (X879);  Ulster  Bank  v.  S3mnot,  I.  R.  5  £q.  59s  (x87i)« 
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is  not  so  plain.  The  issuing  and  drawee  banks,  having  accepted 
or  paid,  a  forged  draft  tinder  a  letter  of  credit  cannot  charge  the 
buyer.*^  And  it  may  be  argued  that  the  same  result  should  follow 
where  the  shipping  documents  are  forged,  that  the  agreements 
of  the  banks  and  of  the  buyer  are  to  pay  drafts  accompanied  by 
genuine  shipping  documents,  and  that  consequently  where  the 
shipping  documents  are  forged  neither  the  issuing  nor  the  drawee 
banks  can  be  held  by  the  purchasing  bank,  nor  can  the  buyer  be 
held  by  the  issuing  bank,  and  that  if  the  buyer  or  the  issuing  and 
purchasing  banks  pay  in  ignorance  of  the  forgery  they  may  re- 
spectively recover  back  the  money  so  paid  as  money  paid  under 
an  essential  error.  But  the  great  weight  of  authority  is  to  the 
effect  that  the  ultimate  risk  in  respect  to  f oiged  shipping  documents 
is  on  the  buyer.  The  purchasing,  issuing,  and  drawee  banks  are 
not  selling  goods  or  shipping  documents  b\it  are  surrendering 
security.  The  purchasing  bank,  having  in  good  faith  taken  the 
shipping  documents,  which  purport  to  be  genuine  and  are  regular 
on  their  face,  may  recover  from  the  issuing  and  drawee  banks,*®^ 
and  the  issuing  bank  may  recover  from  the  buyer.*^  This  result 
has  been  explained  on  the  groimd  that  the  buyer,  having  selected 
his  seller,  should  be  responsible  for  his  acts  in  respect  to  shipping 
documents;***  and  that,  when  the  money  has  been  paid  imder 
mistake  as  to  genuineness  of  shipping  documents,  the  error  is 
collateral  and  not  essential.*^  The  better  reason  is  that  the  exi- 
gencies of  commerce  demand  that  the  loss  should  not  fall  on  the 
banks.    Any  other  result  would  tmduly  hamper  business.*^ 

*^  Bridah  Linen  Co.  v.  Caledonian  Insurance  Co.,  4  Macq.  107  (1861);  Oir  & 
Barber  v.  Union  Bank  of  Scotland,  z  Macq.  513  (1854). 

><A  Bank  of  Plant  City  9.  Canal-Commerdal  Trust  &  Savings  Bank,  270  Fed.  477 
(1931);  First  National  Bank  v.  Fiske,  133  Pa.  St.  241,  19  Atl.  554  (1890);  Brown  v. 
Ambler,  66  Md.  391,  7  Atl.  903  (1887);  Young  v.  Lehman,  63  Ala.  519  (1879);  Craig 
V.  Sibbett,  15  Pa.  St  238  (1850).    See  Wuxiston,  Sales,  §  435  (1909). 

>»  Basse  and  Selve  9.  Bank  of  Australasia,  90  L.  T.  R.  618  (K.  B.  1904). 

sn  Basse  and  Selve  v.  Bank  of  Australasia,  90  L.  T.  R.  618  (K.  B.  1904);  Ulster 
Bank  v.  Synnott,  I.  R.  5  £q.  595  (1871).  Compare  with  the  question  of  the  effect 
of  fraud  of  the  buyer  in  procuring  the  letter  of  ctedit. 

^^  Springs  v.  Hanover  National  Bank,  145  App.  Div.  z88,  130  N.  Y.  Supp.  87 
(1911). 

»"  Young  V,  Lehman,  63  Ala.  519  (1879). 
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5.  Right  to  the  Goods 

The  sales  contract  and  the  letter  of  credit  may  provide  that 
the  goods  shall  be  shipped  on  bills  of  lading  to  the  order  of  the 
buyer,  or  to  the  order  of  the  seller  and  indorsed  in  blank,  or  to 
the  order  of  the  issuing  bank.  Generally  it  is  provided  that  the 
bills  of  lading  shall  be  made  to  the  order  of  the  issuing  bank.  Prior 
to  acceptance,  the  purchasing  bank,  in  such  a  case,  has  a  pledgee's 
right  to  the  goods  represented  by  the  shipping  documents.  After 
acceptance,  the  shipping  documents  do  not  follow  the  draft.  The 
issuing  bank  has  the  right  to  the  goods.  If  the  drawee  bank  should 
become  insolvent  the  purchasing  bank's  only  right  is  on  the  bill 
of  exchange.  The  goods  are  not  held  in  trust  for  holders  of  the 
drafts.   A  letter  of  credit  account  is  in  no  respects  a  trust  account.*" 

After  acceptance,  what  is  the  relation  in  respect  to  the  goods 
between  the  issuing  bank  and  the  buyer?  The  buyer's  agreement 
with  the  bank  provides  that  legal  title  shall  remain  in  the  issuing 
bank  until  the  buyer  puts  the  bank  in  funds  to  meet  the  drafts 
drawn  under  the  letter  of  credit.  As  between  the  buyer  and  the 
issuing  bank,  the  buyer  is  in  reality  beneficial  owner  and  the  issuing 
bank  has  only  a  bare  legal  title  for  security.  The  relation  is  essen- 
tially that  of  mortgagor  and  mortgagee.  The  bank  may  insist 
on  holding  the  goods  imtil  the  buyer  carries  out  his  s^eement 
But  such  insistence  is  to  the  interest  of  neither  the  buyer  nor  the 
bank.  It  is  therefore  the  usual  practice  for  the  issuing  bank,  as 
soon  as  the  goods  arrive,  to  deliver  them  to  the  buyer  on  a  bailee 
(more  properly  agency)  receipt  or  on  a  trust  receq)t.  If  a  bailee 
or  agency  receipt  is  employed,  the  buyer  is  simply  bailee  with  a 
power  of  sale  who  has  undertaken  to  remit  proceeds  to  the  bailor 
as  fast  as  the  goods  are  sold.  If  a  trust  receipt  is  employed,  the 
buyer  is  given  legal  title  as  trustee  with  power  to  sell  and  hold  the 
proceeds  in  trust  for  the  bank.  In  either  case,  if  the  transaction  is 
given  effect  according  to  its  purport  the  bank  is  protected  if  the 
buyer  should  become  insolvent.  But  in  essence  the  transaction 
is  a  mortgage  with  the  mortgagor  in  possession.  At  common  law 
the  bank  is  protected.    The  transaction  should  however  be  within 

w«  Ex  parte  Devcr,  In  re  Suse,  13  Q.  B.  D.  766  (C.  A.  1884);  In  re  Barned's 
Banking  Co.,  Banner  &  Young  9.  Johnston,  L.  R.  5  H.  L.  157  (1871);  In  re  Bamed's 
Banking  Co.,  Coupland's  Claim,  L.  R.  5  Ch.  App.  167  (1869). 
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the  chattel  mortgage  recording  acts,  and  if  unrecorded,  the  bank 
should  be  allowed  to  file  a  claim  against  the  buyer  only  as  a  general 
creditor.*®^  The  tendency  of  the  courts,  however,  is  to  consider 
the  issuing  bank  as  full  beneficial  and  legal  owner  of  the  goods, 
with  a  contract  right  in  the  buyer,  and  therefore  to  give  effect  to 
the  transaction  as  a  baihnent  or  a  trust.*^ 


THE  SURETYSHIP  ELEMENT  IN  THE  LETTER  OF 

CREDIT  TRANSACTION 

If  one  or  more  of  the  banks  become  insolvent,  or  if  there  is  an 
extension  of  time,  or  a  release  of  securities,  or  an  attempted  assign- 
ment of  the  letter  of  credit,  it  may  be  important  to  determine  whether 
there  is  a  suretyship  relation  between  the  parties. 

It  is  arguable  that  when  the  sales  contract  provides  that  the  buyer 
shall  procure  a  letter  of  credit  the  seller  agrees  to  accept  payment 
exclusively  in  that  ntianner.  The  contract  right  against  the  bank  is 
payment.  The  seller  henceforth  looks  only  to  the  bank,  and  the 
bank  looks  to  the  buyer.^^*  If  this  explanation  of  the  transaction 
is  correct,  the  issuing  and  drawee  banks  would  not  be  sureties  for 
!  the  buyer  in  any  sense.  If,  however,  the  seller  has  a  right  to  proceed 
against  the  buyer  for  the  purchase  price  of  the  goods,  there  is  between 
the  bank  and  the  buyer  suretyship  in  its  broad  sense.  Both  are 
liable  for  the  same  debt.  As  between  the  buyer  and  the  issuing 
bank  the  buyer  should  ultimately  pay.  The  buyer  is  therefore 
principal,  and  the  issuing  bank  is  surety.  But  when  the  buyer 
pays  the  purchase  price  to  the  issuing  bank  the  bank  becomes  prin- 
cipal and  the  buyer  is  surety.    That  the  bank  is  not  a  guarantor, 

'^^  In  re  Bettman-Johnson  Co.,  Petition  of  Goldman,  Sachs  &  Co.,  250  Fed.  657 
(1918).  See  WiLLiSTON,  Sales,  §  437  (1909),  for  the  buyer's  power  to  deal  with 
documents  and  with  goods  entrusted  to  him  under  a  trust  receipt,  and  the  probable 
effect  of  the  Uniform  Sales  Act  thereon. 

<oi  Vaughan  v.  Massachusetts  Hide  Corporation,  209  Fed.  667  (19x3);  Moors  v. 
Drury,  186  Mass.  424,  71  N.  E.  810  (1904);  Mershon  v.  Moors,  76  Wis.  502, 45  N.  W. 
95  (1890);  New  Haven  Wire  Co.  Cases,  57  Conn.  352,  18  Atl.  266  (1889);  Moors  v, 
Wyman,  146  Mass.  60,  15  N.  E.  104  (1888);  Moors  v.  Kidder,  106  N.  Y.  32,  12  N.  E. 
818  (1887). 

««•  See  Hindley  &  Co.  v.  Tothill,  Watson  &  Co.,  13  N.  Z.  L.  R.  13  (C.  A.  1894); 
cofUra,  Bell  ».  Moss,  5  Whart.  (Pa.)  189  (1839);  Birckhead  r.  Brown,  5  Hill  (N.  YJ 

634  (1843)- 
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or  surety  in  the  narrow  sense,  is  dear.    Its  obligation  is  primaiy 
and  not  secondary,  even  though  the  word  guaranty  is  used.**® 

Whatever  may  be  the  situation  between  the  buyer  and  the  banks, 
it  is  dear  that  under  the  indirect  import  and  the  direct  export  letters 
of  credit  there  is  a  suretyship  relation  between  the  issuing  and 
drawee  banks.  If  no  relation  of  prindpal  and  agent  exists  betweoi 
them,  but  nevertheless  the  drawee  bank  issues  its  own  irrevocable 
or  confirmed  letter  of  credit,  the  seller  has  two  rights  prior  to  accq)t- 
ance  and  payment:  one  against  the  drawee  bank,  and  the  other 
against  the  issuing  or  credit-opening  bank.  The  obligation  of  the 
issuing  bank  is  in  the  nature  of  a  secondary  or  conditional  obligation, 
and  the  obligation  of  the  drawee  bank  is  in  the  nature  of  a  primaiy 
or  imconditional  obligation.  As  between  themselves  the  issuing 
bank  is  prindpal  and  the  drawee  bank  is  surety.  If  in  issuing  the 
indirect  import  letter  of  credit  the  issuing  bank  acts  as  agent  for 
the  drawee  bank,  the  drawee  bank  is  prindpal  and  the  issuing  bank 
is  guarantor  in  the  narrow  sense.  If  there  is  also  an  obligation 
funning  from  the  buyer  to  the  seller,  and  if  no  relation  of  prindpal 
and  agent  exists  between  the  banks,  then  as  between  buyer,  issuing 
bank,  and  drawee  bank,  the  buyer  is  prindpal,  the  issuing  bank 
is  surety,  and  the  drawee  bank  is  surety  for  the  issuing  bank  or 
sub-surety  and  not  a  co-surety.  But  if  the  relation  of  prindpal  and 
agent  exists,  the  buyer  is  prindpal,  the  drawee  bank  is  surety,  and 
the  issuing  bank  is  guarantor  for  the  drawee  bank  or  a  sub-surety 
and  not  a  co-surety. 

The  chief  importance  of  a  determination  of  the  suretyship  dement 
relates  to  the  question  of  assignability  of  the  letter  of  credit. 

VI 
ASSIGNABILITY  OF  THE  LETTER  OF  CREDIT 

Story  in  writing  of  letters  of  credit  has  said:^^ 

"Li  respect  to  letters  of  credit,  which  are  in  common  use  in  our 
commerce  with  foreign  countries,  it  may  be  stated  that  a  letter  of 

'^^  Bank  of  Italy  v.  Merchants'  National  Bank,  113  Misc.  314, 185  N.  Y.  Supp.  43 
(1920);  188  N.  Y.  Supp.  183  (1921).  See  Lafaigue  v.  Harrison,  70  Cal.  380,  zi  Pac 
636  (1886).  See  also  Lonsdale  v,  Lafayette  Bank,  18  Ohio,  126  (1849).  A  sales  con- 
tract may  of  course  be  guaranteed  by  a  bank.  Moers  v.  Den  Norske  Handelsbank, 
191  App.  Div.  114, 180  N.  Y.  Supp.  743  (1920).  For  clear  cases  of  offers  for  guaranties 
see  Holmes  v.  Schwab  &  Sons,  141  Ga.  44, 80  S.  £.  313  (1913);  Adams  v.  Jones,  12  PeL 
(U.  S.)  207  (1838);  Douglass  V,  Reynolds,  7  Pet.  (U.  S.)  113  (1833). 

^  Story,  Bnxs  of  Exchange,  3  ed.,  {  459  (1853). 
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credit  (sometimes  called  a  bill  of  credit)  is  an  open  letter  of  request, 
whereby  one  person  (usually  a  merchant  or  a  banker)  requests  some 
other  person  or  persons  to  advance  monies,  or  give  credit,  to  a  third 
person,  named  therein,  for  a  certain  amotmt,  and  promises  that  he  will 
repay  the  same  to  the  person  advancing  the  same,  or  accept  bills  drawn 
upon  himself,  for  the  like  amount.  It  is  called  a  general  letter  of  credit 
when  it  is  addressed  to  all  merchants,  or  other  persons  in  general, 
requesting  such  advance  to  a  third  person;  and  it  is  called  a  special 
letter  of  credit,  when  it  is  addressed  to  a  particular  person  by  name, 
requesting  him  to  make  such  advance  to  a  third  person." 

Daniel  adds:*^* 

''Letters  of  credit  are  instruments  of  frequent  use  in  commerce,  and 
while  not  possessing  all  the  characteristics  of  negotiability  which  per- 
tain to  bills  and  notes,  partake  of  them  to  such  an  extent  as  to  be 
necessarily  classed  as  negotiable  instruments." 

This  definition  and  classification  of  letters  of  credit,  in  common 
with  all  such  definitions  and  classifications,  is  concerned  only  with 
the  second  aspect  of  the  letter  of  credit:  the  relation  between  the 
writer  of  the  letter  and  the  accrediting  party.  If  the  promise  to 
purchasers  of  drafts  drawn  by  the  accredited  party  is  a  general 
or  open  promise,  any  person  may  accept  the  offer  and  enter  into 
contractual  relations  with  the  writer.  It  is  in  this  sense  that  Daniel 
and  Story  used  the  term  negotiable}^  A  letter  of  credit  is  in  no 
proper  sense  a  negotiable  instrument. 

If  A  writes:  ''To  whom  it  may  concern:  Please  sell  goods  to  B 
(or  purchase  his  drafts  on  me)  and  I  will  pay,"  the  letter  is  termed 
a  general  letter  of  credit.  Any  person  who  sells  goods  to  B  or  pur- 
chases B's  drafts  on  A  on  the  faith  of  the  letter  can  maintain  an 
action  against  A.    It  is  a  general  offer. 

If  A  writes:  "To  S:  Please  sell  B  goods  which  he  may  desire 
and  I  wiH  pay"  (or  "To  P:  S  is  authorized  to  draw  on  me.  Please 
purchase  his  draft  and  I  will  honor  it")  the  letter  is  termed  a  special 
letter  of  credit.  No  one  but  the  person  addressed  can  recover.  The 
reason  which  is  most  often  given  is  that  the  letter  constitutes  a 
guaranty  and  the  guarantor  cannot  be  held  imless  the  temos  of 
the  guaranty  are  strictly  complied  with.    The  true  explanation 


^  2  Daniel,  Negotiable  Instkuments,  6  ed.,  SS  1 790-1800  (1914}. 
^  See  Story,  Bills  of  Exchange,  3  ed.,  S  461  (1853). 
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is  that  such  a  letter  is  an  offer  directed  to  a  specific  offeree.  No 
one  but  the  offeree  addressed  can  accept  the  offer. 

If  A  writes:  ''To  S:  You  are  authorized  to  draw  bills  on  me, 
and  I  promise  to  honor  them,"  the  law  was  for  a  time  puzzled  whether 
to  class  the  letter  as  a  special  or  a  general  letter  of  credit.  It  is 
addressed  to  a  specific  person  but  this  person  is  the  accredited  party. 
The  essential  inquiry  is.  Who  is  the  accrediting  party  addressed? 
And  so  it  became  settled  that  this  is  a  general  letter  of  credit.  It 
is  a  general  offer  which  may  be  accepted  by  any  one. 

Special  and  general  are  words  applicable  only  to  the  accrediting 
party  and  not  to  the  accredited  party.  They  relate  only  to  the 
character  of  the  offer.  They  have  no  reference  to  the  question 
of  assignment  of  an  existing  legal  right.  If  some  one  other  than  the 
offeree  seeks  to  accept  the  offer  no  legal  right  arises."^  The  question, 
Can  a  letter  of  credit  be  assigned?  is  a  totally  different  question. 
It  is  concerned  with  the  first  aspect  of  the  letter  of  credit,  with 
the  right  of  the  accredited  party. 

In  the  case  of  the  modem  types  of  letters  of  credit  those  whidi 
are  offers  to  the  seller  clearly  cannot  be  taken  advantage  of  by 
one  other  than  the  offeree.  Where  the  letter  is  of  the  irrevocable 
type  and  confers  a  contract  rig^t  upon  the  seller  to  draw  bills  on  the 
writer,  the  seller  has  a  right  in  praesenH,  subject  to  certain  conditions 
precedent.  The  seller's  right  is  freely  assignable  ^  as  long  as  the 
conditions  are  performed,  and  are  capable  of  being  performed  by 
one  other  than  the  seller,  or,  in  other  words,  as  long  as  the  con- 
ditions are  not  personal.    But  it  must  be  admitted  that  an  assign- 


^*  Such  is  the  explanation  of  the  foUowing  cases,  some  of  which  state  that  a  letter 
of  credit  is  not  assignable:  Fletcher  Guano  Co.  v.  Bumside,  142  Ga.  803,  83  S.  £.  935 
(19x4);  Lyon  V.  Van  Raden,  126  Mich.  259,  85  N.  W.  727  (1901);  Crane  Co.  v.  Spedit, 
39  Neb.  123, 57  N.  W.  lois  (1894);  State  National  Bank  v.  Young,  14  Fed.  889  (1883); 
Evansville  National  Bank  9.  Kaufmann,  93  N.  Y.  273  (1883);  First  National  Bank  «l 
Bensley,  2  Fed.  609  (1880);  Johnson  v.  Brown,  $1  Ga.  498  (1874);  Smith  v.  Mont- 
gomery, 3  Tex.  199  (1848);  Taylor  9.  Wetmore,  zo  Ohio,  490  (1841);  Dickins  9.  Beil, 
xo  Pet  (U.  S.)  572  (1836);  SoUce  v.  Meugy,  i  Bailey  Law  (S.  C.)  620  (1830);  Wahh 
and  Beekman  v.  Bailie,  10  Johns.  (N.  Y.)  180  (1813);  Robbins  9.  Bingham,  4  Johns. 
(N.  Y.)  476  (1809);  Grant  9.  Naylor,  4  Cranch  (U.  S.)  224  (1808).  See  Buike  v.  Utah 
National  Bank,  47  Neb.  247,  66  N.  W.  295  (1896);  McLaren  9.  Watson,  26  Wend. 
(N.  Y.)  425  (1841).  Compare  Wilson  &  Co.  9.  IWenegger,  aiz  Mich.  3x1,  X78 
N.  W.  667  (1920). 

Bf  See  Evansville  National  Bank  9.  Kaufmann,  93  N.  Y.  273  (1883). 
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ment  would  destroy  the  usefulness  of  a  letter  of  credit.  No  purchaser 
would  discount  drafts  drawn  by  some  one  other  than  the  seller, 
because  he  would  not  be  accepting  the  writer's  offer.   This  objection 
would  not  apply  to  the  cash  credit.    But  as  between  the  seller  and 
the  writer  there  are  difficulties.    One  purpose  of  the  letter  of  credit 
is  to  assure  the  buyer  that  the  goods  have  been  shipped.  The  issuing 
bank  cannot  charge  the  buyer  imless  it  adheres  strictly  to  the  letter 
of  credit  contract.    If  the  bills  of  lading  have  been  taken  out  or  if 
drafts  have  been  drawn  by  one  other  than  the  seller,  the  issuing 
bank  would  refuse  to  take  the  risk  that  it  could  recover  from  the 
buyer.   And  it  should  be  permitted  to  take  this  position.   This  does 
not  however  afiPect  the  assignability  of  rights  under  the  letter  of 
credit  transaction.    If  the  sales  contract  can  be  assigned  so  as  to 
confer  rights  against  the  buyer,  then  the  right  to  draw  imder  the 
letter  of  credit  should  also  be  assignable.    To  this  extent  the  sales 
contract  has  an  important  connection  with  the  letter  of  credit.   The 
bank  should  be  allowed  to  insist  for  its  own  protection  upon  being 
assured  that  the  sales  contract  has  been  so  assigned,  and  was  capable 
of  being  so  assigned.  Although  the  bank  may  be  justified  in  refusing 
to  accept  drafts  drawn  by  one  other  than  the  seller,  or  bills  of  lading 
showing  shipment  by  one  other  than  the  seller,  because  it  may  be 
assuming  too  great  a  risk,  this  does  not  affect  the  assignee's  right 
in  equity  against  the  bank  if  all  the  parties  to  the  letter  of  credit 
are  made  parties  to  the  suit,  and  the  assignability  of  the  sales  con- 
tract is  established.    The  same  result  should  follow  even  if  the 
bank  is  a  surety.    It  can  make  no  difference  to  the  surety  who  his 
creditor  is.   But  as  a  practical  matter  there  are  so  many  difficulties 
and  inconveniences  involved  that  an  ordinary  letter  of  credit  would 
be  assigned  only  with  the  intention  of  giving  the  assignee  a  security 
interest  against  the  assignor.    Since  the  letter  must  by  its  terms  be 
presented  for  the  negotiation  or  acceptance  of  drafts,  its  possession 
is  a  thing  of  value  in  the  hands  of  an  assignee.    Further  affirmative 
rights  would  necessarily  have  to  be  left  to  a  court  of  equity  to  deter- 
mine.   In  order  to  make  an  assignment  a  practical  matter,  the  letter 
should  have  a  provision  in  reference  to  assignment.    Some  letters 
do  have  the  express  provision  that  they  are  assignable  if  written 
notice  is  given  to  the  issuing  bank  by  the  seller  or  by  the  buyer.*** 

>>*  See  Duncan  v.  Edgerton,  19  N.  Y.  Super.  Ct  (6  Bosw.)  36  (z86o). 
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CONCLUSION 

At  the  present  time  there  exists  a  considerable  body  of  law  on 
commercial  letters  of  credit.  There  have  been  decided  about  two 
himdred  cases  which  deal  with  different  problems  connected  with 
these  letters.  About  twenty-five  of  these  cases  are  English,  Scotch, 
Irish,  and  British  Colonial  cases.  The  rest  are  American  decisions. 
About  fifty  of  the  two  hundred  deal  with  the  modem  letter  of  credit 
transaction  as  it  appears  in  international  trade.  Most  of  the  cases 
have  arisen  in  connection  with  the  direct  and  indirect  types  of 
letters  of  credit.  The  advices  of  credit  opened  have  been  very 
little  litigated.  Most  of  the  cases  are  concerned  with  rights  of  pur- 
chasers of  drafts  drawn  under  the  letter.  Comparatively  few  deal 
with  the  rights  of  the  seller.  It  has  been  sought,  in  the  footnotes 
to  this  article,  to  classify  the  most  important  of  these  cases  in  refer- 
ence not  only  to  the  legal  problem  involved,  but  also  to  the  type 
of  letter  of  credit  which  was  under  discussion. 

The  most  important  question  connected  with  commercial  letters 
of  credit  is  the  nature  of  the  right  of  the  seller  as  the  accredited 
party.  This  has  not  been  definitely  worked  out,  but  the  American  law 
seems  to  be  crystallizing.  Upon  other  questions  the  law  is  clearer. 
The  rights  of  the  purchaser  of  drafts,  as  the  accrediting  party,  the 
rights  of  the  issuing  and  drawee  banks,  the  relation  of  the  sales  con- 
tract to  the  letter  of  credit,  the  effect  to  be  given  to  conditions  of  the 
letter  of  credit,  the  effect  of  insolvency  of  the  buyer,  of  fraud  of  the 
seller,  and  the  relation  between  the  issuing  bank  and  the  buyer  in 
respect  to  the  goods  seem  to  be  settled.  The  two  interesting  prob- 
lems connected  with  commercial  letters  of  credit  in  reference  to 
which  there  has  been  as  yet  no  judicial  determination  are  the 
problem  of  the  effect  of  the  fraud  of  the  buyer  in  procuring  the 
letter  and  the  problem  of  assignment. 

Wmiam  E.  McCurdy. 

Haxvaxd  Law  Sghool. 
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Edward  Brinley  Adams,  Librarian  of  the  Law  School,  died  suddenly 
at  his  home  in  Cambridge  on  March  24.  The  Library  was  to  Mr.  Adams, 
as  a  colleague  has  said,  a  romantic  passion.  To  his  broad  scholarship, 
to  his  fine  appreciation  of  the  possible  influences  of  a  library  on  the 
changing  substance  of  the  law,  to  his  intense  devotion,  the  library  owes 
much  of  its  preeminent  position.  In  his  death  the  school  and  the  pro- 
fession have  suffered  a  deep  and  irreparable  loss.  The  Review,  of  which 
Mr.  Adams  was  a  former  editor,  mourns  in  him  one  of  its  most  loyal 
and  steadfast  supporters.  To  those  who  were  privileged  to  know  him 
there,  has  been  in  addition  the  loss  of  a  gentle  and  charming  friend. 


The  Effect  of  Federal  Adioralty  Jxteisdiction  on  Workmen's 
Compensation  Acts.  —  In  Southern  Pacific  Company  v.  Jensen,^  the 
United  States  Supreme  Court  held  that  the  New  York  Workmen's 
Compensation  Act  did  not  apply  to  a  stevedore  injured  on  a  shq>.  In 
this  case  two  circumstances  existed:  (i)  the  employee's  contract  was 

*  244  U.  S.  205  (19x7).  Subsequent  to  this  dedaion  a  federal  statute  was  passed, 
"saving  to  daimants  the  rights  and  remedies  of  the  workmen's  compensation  law  of 
any  state."  This  statute  was  held  unconstitutionaL  Knickeifoocker  Ice  Co.  t.  Stewart, 
253  U.  S.  149  (1920). 
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maritime,  and  (2)  his  injury  was  maritime  in  nature.'  In  GrofU  Smith- 
Parley  Co,  v  Rhode,*  on  the  other  hand,  where  the  contract  of  en^doy- 
ment  was  non-maritime,  and  the  injury  was  maritime,  the  Supreme  Court 
held  that  the  Oregon  Workmen's  Compensation  Act^  was  applicable. 
Aside  from  the  question  of  the  soundness  of  these  decisions,  it  is  highly 
desirable  to  determine  the  principles  of  distinction  involved  so  as  to 
ascertain  just  what  cases  are  excluded  from  the  <^>eration  of  the  various 
compensation  statutes  by  the  federal  grant  of  admiralty  power. 

The  Workmen's  Compensation  Acts  may  be  roughly  divided  into 
those  which  are  compulsory  upon  the  employer  and  employee,  and  those 
which  are  elective.*  When  the  parties  elect  to  come  under  the  provisicms 
of  the  latter  type  of  statute,  it  is  generally  held  that  its  provisions  be- 
come a  term  of  the  contract  of  emplo3rment  and  recovery  for  the  injury 
is  accordingly  on  the  basis  of  contract*  Under  the  compulsory  statute,  it 
might  reasonably  be  argued  that  since  the  parties  can  exerdse  no  option 
whether  or  not  to  come  under  the  provisions  of  the  act,  liability  is  od 
the  basis  of  tort  J  But  in  New  York  and  California  it  is  held  that  recov- 
ery, imder  their  compulsory  statutes,  while  not  strictly  contractual,  b 
based  on  a  duty  attaching  to  the  relation  which  arises  from  the  contract 
and  is  accordingly  **  quasi  ex  cofUractu. "  *  The  effect  of  the  Jensen  and 
Rhode  decisions  on  cases  arising  under  each  of  these  types  of  statutes 
must  be  considered. 

The  ratio  decidendi  of  the  Jensen  decision  was  that  ''no  such  legislation 

'  In  subsequent  cases  sinular  circumstances  existed.  See  Clyde  S.  S.  Co.  v.  Walker, 
244  U.  S.  255  (1917);  Chelentis  v.  Luckenbach  S.  S.  Co.,  247  U.  S  372  (1918);  Knicker- 
bocker Ice  Co.  V.  Stewart,  253  U.  S.  149  (1920). 

'  U.  S.  Sup.  Ct.,  Oct.  Term,  1921,  No.  35.  For  the  facts  of  this  case  see  Rkcknt 
Cases,  infraf  p.  762. 

^  See  Z920  Olson's  Ossgon  Laws,  {6605;  Oreo.  Laws  19x3,  c.  1x2. 

*  Elective  acts  are  in  force  in  3X  states  and  Alaska;  compulsory  acts  are  in  force  in 
12  states,  Hawaii  and  Porto  Rico.  For  an  analysis  of  the  principal  features  of  these 
statutes,  see  Bulletin  or  United  States  Buseau  or  Lii^OE  Statistics,  No.  272, 
pp.  27-68. 

*  See  I  Beadbury,  Wossmen's  Compensation,  3  ed.,  86-97;  £.  Angell,  "Recov- 
ery under  Woiiunen  's  Compensationior  Injury  Abroad, "  ^  x  Haev.  L.  Rev.  6x9.  This 
question  generally  arises  in  connection  with  the  extratemtorial  effect  of  the  statutes. 
In  the  f oflowing  cases  it  was  held  that  the  basis  of  recovery  was  contractual  and  hence 
that  recovery  oould  be  had  for  injuries  suffered  without  the  state.  Gxinnell  9.  Wilkin- 
son. 39  R.  1. 447, 98  Atl.  103  (10x6) ;  Foughty  v.  Ott,  80  W.  Va.  88, 92  S.  £.  143  (1917); 
Hagenbeck  &  Great  Wallace  Shows  Co.  9.  Leppert,  66  Ind.  App.  261, 117  N.  £.  531 
(191 7);  Anderson  9.  Miller  Scrap  Iron  Co.,  169  Wise.  106, 170  N.  W.  275  (1919).  In 
Gould  V.  Sturtevant,  215  Mass.  480^  X02  N.  E.  093  (1913),  it  was  held  that  the  statute 
had  no  extraterritorial  dffect  but  the  court  did  not  decide  whether  recovery  under  the 
statute  was  on  the  basis  of  tort  or  of  contract.  See  Bradbury,  op,  cU,  p.  88.  Even 
though  the  statute  be  construed  as  giving  contractual  recovery,  it  may  be  limited  to 
injuries  within  the  state.  See  Union  Bridge  &  Construction  Co.  v.  Industrial  Comm., 
287  HI.  396, 122  N.  £.  609  (1919). 

^  As  used  in  this  note  the  term  "  tort "  includes  any  recovery  which  is  not  contractual 
or  ^tton-contractual.  Recovery  under  the  so-caUed  Employers'  Liability  Acts  may 
properly  be  considered  of  this  nature.  See  Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Read, 
158  Ind.  25, 62  N.  E.  488  (1902);  Alabama  G.  S.  R.  Co.  ».  Carroll,  97  Ala.  126, 11  So. 
803  (1892);  see  E.  Angell,  supra,  31  Harv.  L.  Rev.  632. 

*  See  Smith  v.  Heine  Safety  Boiler  Co.,  224  N.  Y.  9^  119  N.  E.  878;  Quong  Ham  Wah 
Co.  V.  Industrial  Acddent  Commission,  192  Pac.  X021  (Cal.  1920).  Cf.  Post  v.  Burger 
&  Gohike,  216  N.  Y.  544^  xxz  N.  £.  35X  (1916).  See  E.  AngeU,  supra,  31  Haxv.  L. 
Rev.  635. 
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s  valid  if  it  •  •  •  works  material  prejudice  to  the  characteristic  features 
of  the  general  maritime  law  or  interferes  with  the  proper  harmony  and 
uniformity  of  that  law  in  its  international  and  interstate  relations."  ' 
If  the  statute  imposes  a  tort  liability  it  is  clear  that  in  its  application  to 
non-maritime  injuries,  it  does  not  fall  within  this  inhibition,  since  the 
right  to  legislate  concerning  such  injuries  is  not  included  in  the  federal 
grant  of  admiralty  jiirisdiction.  But  the  trend  of  the  decisions  in  the 
state  courts  ^^  and  the  reasoning  of  the  Jensen  case  "  indicate  that  sudi 
a  statute  cannot  apply  to  maritime  injuries.  Here  then  the  outcome 
depends  upon  the  situs  of  the  injiuy. 

In  the  great  majority  of  cases,  however,  the  statute  <^>erates  as  an 
incident  of  the  contract  of  employment.  Should  a  distinction  be  made 
where  this  incident  is  voluntanly  assumed  imder  an  elective,  and  where 
it  is  imposed  under  a  compulsory,  statute?  It  is  arguable  that  under  the 
former  type  of  statute,  the  state  has  not  changed  admiralty  law  but  the 
parties  have  themselves  voluntarily  relinquished  maritime  rights  and 
remedies  and  substituted  those  provided  by  the  statute.  But  the  argu- 
ment that  there  has  been  no  interference  by  the  state  is  considerably 
weakened  not  only  by  the  fact  that  usually  the  parties  are  bound  unless 
there  is  an  affirmative  rejection,  but  especially  by  the  fact  that  the 
statutes  provide  as  an  alternative  to  acceptance  by  the  employer  a 
threatened  deprivation  of  defenses,  to  some  of  which  he  is  dearly  en- 
titled by  admiralty  law.^  At  any  rate  the  courts  have  regarded  as  im- 
material the  fact  that  the  statute  is  elective  rather  than  compulsory." 
Nor  did  the  court  lay  stress  on  the  dective  feature  of  the  statute  in  the 
Rhode  case.  This  as  a  possible  distinction  between  it  and  the  Jensen 
case  must  therefore  be  discarded. 

The  proper  criterion  to  be  applied  imder  the  statutes  allowing  con- 
tractual recovery  seems  to  be  the  nature  of  the  contract  entered  into  by 
the  parties.  The  contract  on  which  recovery  was  allowed  in  the  Rhode 
case  was  non-maritime.   There  was  no  basis  for  the  argument,  therefore, 

that  the  statute  imposed  new  and  burdensome  obligations  on  a  mari- 

« 

*  244  U.  S.  205,  216. 

1^  See  Rorvick  v.  No.  Pacific  Lbr.  Co.,  99  Oreg.  59, 290  Pac  331, 195  Pac.  163  (1921) 
Under  the  Washington  conq>uIsoxy  Workmen's  Compensation  Act,  recovery  is  appar- 
ently allowed  for  aU  non-maritime  injuries  but  not  for  maritime  injuries.    See  Bulle* 
TIN  Industbiai*  Insxtxancb  Department,  Wash.,  May,  1920,  p.  2;  Bulletin  Ds- 
PAETMENT  OP  Laboe  &  Indttstries,  Wash.,  May,  192 1,  p.  4. 

^  The  court  did  not  decide  whether  the  Workmen's  Compensation  Act  involved 
allowed  recovery  on  the  basis  of  contract  or  of  tort,  but  held  it  inapplicable  since  both 
the  contract  of  employment  and  the  injury  were  maritime. 

Many  statutes  of  the  type  here  under  consideration  would  not  have  the  disturbing 
effect  on  navigation  which  seemed  to  influence  the  court  in  the  Jensen  case.  See  244 
U.  S.  217.  But  the  important  consideration  in  these  cases  seems  to  be  not  the  effect 
of  the  statute  on  navigalion  but  its  effect  on  mariiime  law.  Thus  a  state  statute  creat- 
ing a  lien  on  a  vessel  enforceable  in  rem  in  a  state  court  is  valid  if  the  cause  of  action  is 
nonrmaritime.  The  Winnebago,  205  U.  S.  354  (1907);  Cordrey  v.  The  Bee,  20Z  Pac, 
202  (Oreg.  192 1).    See  35  Harv.  L.  Rev.  613. 

>*  See  Kennedy  v.  Cunard  S.  S.  Co.,  197  App.  Div.  459, 189  N.  Y.  Supp.  402  (1921). 

V  See  Duart  9.  Simmons,  231  Mass.  313, 121  N.  E.  10  (1918);  Soderstiom  v.  Curry 
&  Wh3rte,  143  Minn.  154,  173  N.  W.  649  (1919);  O'Brien  v.  The  Scandinavian  Line, 
94  N.  J.  L.  244, 109  Atl.  517  (1920);  Lawson  v.  N.  Y.  &  P.  R.  S.  S.  Co.,  148  La.  290, 
86  So.  815  (192 1);  Berry  v.  Donovan  &  Sons,  Inc.,  injraf  note  15,  cotUra, 
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time  contract.^  The  rights  and  remedies  existing  under  the  vaiioas 
compensation  acts  are  admittedly  not  imif orm  throughout  the  United 
States.  If  the  statutes  carry  this  lack  of  imif ormity  into  admiralty  law, 
the  result  is  considered  objectionable  whether  recovery  be  on  the  basis 
of  tort  or  of  contract.  If  they  do  not,  there  can  be  no  objection.  Hence 
if  the  rights  arise  from  a  non-maritime  contract  and  are  accordingly 
enforceable  only  in  common  law  courts  or  statutory  commissions,  the 
statute  may  properly  apply.^^  It  is  true  that  in  this  case  as  well  as  in  the 
case  of  a  maritime  contract  the  statute  may  deprive  the  injured  work- 
man of  a  maritime  tort  claim.  The  result  of  the  Rhode  case  is,  therefore^ 
to  sanction  such  a  deprivation  in  the  case  of  non-maritime  contracts. 

It  may  happen  that  the  workman  although  employed  under  a  non- 
maritime  contract  is,  at  the  time  of  the  injury,  actually  performing 
maritime  labor.^*  But  since  the  nature  of  the  contract  is  decisive,  it 
follows  that  this,  as  well  as  the  fact  that  his  injury  itself  may  be  mari- 
time,^^  is  immaterial.  Conversely,  if  the  contract  of  employmoit  b 
maritime  no  recovery  may  be  had  imder  the  act,  even  though  the  type 
of  work  being  performed  at  the  time  of  the  injury,  or  even  the  injury  it- 
self ,^^  is  non-maritime.  It  may  be  objected  that  this  latter  prcq[X)siti<m 
results  in  the  doctrine  that  the  federal  grant  of  admiralty  j\irisdicti(Xi 
prevents  the  states  from  changing  the  law  relating  to  non-maritime 
torts.  But  the  statute  held  inapplicable  is  ex  hypoihesi  r^;ulating  not  the 
law  of  torts,  but  the  rights  and  obligations  arising  from  a  maritime  contract 
of  employment.  The  distinction  drawn  by  the  court  between  statutory 
regulation  of  such  a  contract  and  of  a  non-maritime  contract  as  in 
the  Rhode  case  is  therefore  justifiable;  though  as  an  origjnal  ques- 
tion the  soundness  of  the  decision  in  the  Jensen  case  may  well  be 
questioned. 


^^  See  So.  Pac.  Co.  v.  Jensen,  supra^  at  p.  2x7.  This  would  also  di^Kise  of  the 
second  objection  to  recoveiy  in  tne  Jensen  case:  vi%.,  that  recovery  in  a  state  couit  on 
a  maritime  cause  of  action  must  be  such  as  "the  common  law  is  competent  to  give." 
See  244  U.  S.  2x8. 

^  Tht  Supreme  Court  of  Maine  by  an  ingenious  line  of  reasoning  recently  readied 
the  result  that  under  its  elective  statute  recoveiy  is  always  under  a  non-maritime 
contract.  Beny  v.  Donovan  &  Sons,  Inc.,  1x5  Atl.  250  (Me.  192 x).  See  Recent 
Cases,  inj^aj  p.  762.  The  court  reasoned  that  even  though  the  contract  of  empby- 
ment  is  mantmie.  the  election  to  come  under  the  statute  results  in  the  creation  of  a 
separate  contract,  non-maritime  in  nature.  The  better  view  seems  to  be,  however, 
that  there  is  but  one  contract  in  which  the  provisions  of  the  statute  are  imptied.  See 
cases  cited  in  notes  6  and  13,  supra. 

^  Thus  a  laborer  may  be  hired  to  work  generally  on  land  but  occasionally  as  port 
of  his  employment  to  aid  in  loading  or  unloading  a  vesseL  See  J.  P.  Chamberlain, 
'*  Legislation  Now  Needed  to  Restore  Compensation  to  Longshoremen, "  10  Am.  Labor 
Legis.  Rev.  242,  where,  however,  it  is  assumed  that  the  nature  of  the  work  actually 
being  done  at  the  time  of  the  injury  is  decisive. 

i'«  See  McBridev.  Standard  Oil  Co.  of  N.Y.,  196  App.  Div.  822,  x88  N.Y.  Supp-go 
(1921):  Ricdelv.MsdloryS.S.Co.,  196  App.  Div.  794,  x88N.Y.Supp.649  (x92x).  A  con- 
tract is  non-maritime  if  the  greater  part  of  the  service  to  be  performed  is  non-maritime 
in  nature.    Riedel  v  Mallory,  5upra\  The  Peimsylvania,  154  Fed.  9  (2nd.  Circ,  X907). 

^  Gray  v.  New  Orleans  Dry  Dock  &  Shipbuilding  Co.,  146  La.  826,  84  So.  X09 
(2920);  Sullivan  v,  Hudson  Navigation  Co.,  182  App.  Div.  152,  169  N.  Y.  Smpp.  645 
(X918).  (Affirmed,  svb.  nom,  Anderson  v.  Johnson  Lighterage  Co.,  224  N.  Y.  539,  t» 
N.  E.  S5i  Keator  v.  Rode  Plaster  Mfg.  Co.,  224  N.  Y.  540,  x2o  N.  E.  56  (X918) ;  certiorari 
denied  by  the  United  States  SiQ)reme  Court,  248  U.  S.  574).    C/.  Klamath  S.  &  Co. 
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LiABurry  of  a  Comhon  Gassier  fqr  Injury  to  Goods  Accomfamied 
BY  THE  Owner.  —  The  liability,  which  the  law  has  nonnally  imposed 
on  the  common  carrier  of  goods,  has  been,  since  Forward  v.  PiUard  ^  at 
least,  the  so-called  liability  of  an  insurer.'  Whatever  may  be  the  histori- 
cal explanation'  of  the  imposition  of  this  extraordinary  liability  it  is 
dear  that  it  arose  as  an  incident  to  the  law  of  bailments;  the  carrier  is 
a  bailee  for  hire.^  Hence  in  determining  whether  or  not  the  insurer's 
liability  has  attached  with  respect  to  any  given  shipment  the  first  step 
in  the  inquiry  is  to  see  whether  there  has  been  a  ddivery  to  the  carrier 
^ua  carrier.'  Unfortunately  it  has  been  thought  that  this  is  the  sole 
mquiry  and  that  when  the  carrier  has  undertaken  to  transport  goods  in 
the  ordinary  course  of  his  business  the  insurer's  liability  at  once  attaches.* 
Usually  tb^  is  true.'  But  where  the  goods  are  accompanied  by  thdr 
owner  the  problem  is  by  no  means  so  simple* 

It  is  conceded  on  the  one  hand  that  the  pwner  may  keep  such  exclusive 
control  of  lus  goods  that  the  duty  of  the  carrier  is  only  that  owed  to  a 
passenger.^  Ok  the  other  hand  the  mere  fact  that  the  owner  is  on  the 
conve3rance  that  is  carrying  his  goods  will  not  relieve  the  carrier  of  its 
"absolute"  duty  toward  the  gocSs.*  To  try  the  intermediate  cases  by 
seeking  to  determine  whether  or  not  there  has  been  a  baihnent  overlooks 
entirely  the  rational  basis  of  the  carrier's  extraordinary  liability,  and 
befogs  the  issue  with  innumerable  questions  as  to  the  nature  of  possession, 

9.  Industrial  Acddent  Conmiission,  177  CaL  767, 177  Pac.  848,  and  the  J«cto  in  Ror- 
vick  n  North  Pac.  Lbr.  Co.,  99  Oreg.  59,  75, 87, 190  Pac.  331, 336,  195  Pac  163, 
165  {1921). 

»  I  T.  R.  27  (1785). 

>  The  only  exceptions  to  an  absolute  UabHity  for  all  accidents  at  first  recognized 
weze  the  cases  of  injury  from  acts  of  God  and  the  King's  enemies.  See  Forward  v. 
Pittard,  note  i,  supra.  To  this  have  been  added  acts  of  public  officials,  acts  of  the 
owner,  and  injury  arising  from  the  inherent  nature  of  the  goods.  See  Tsompson, 
Negugsncb,  2  ed.,  §  6451  el  seq,;  Edwin  C.  Goddaid,  ''Liability  of  the  Common 
Carrier,"  15  Col.  L.  Rsv.  399,  400.    Compare  Elliott,  Railkoads,  3  ed.,  §  2201. 

*  For  various  historical  ezplaiiations  of  the  insurer's  liability  of  the  common  carrier 
see  Holmes.  T^  Common  Law,  x8o,  et  seq.;  Joseph  H.  Beale,  ''The  Carrier's  Liability: 
Its  History,"  1 1  Harv.  L.  Rev.  158;  opinion  of  Brett,  J.,  in  Nugent  v.  Smith,  i  C.  P.  £>. 
19, 28  (1875) ;  opinion  of  Cockbum,  C.  J.,  in  Nugent  v.  Smith,  i  C.  P.  D.  423, 428  (1876). 

'  See  HoJMESfSupra;  Joseph  Hi  Beale,  "The  Carrier's  Liability,"  sufra. 

*  See  Josq>h  JBL  BeaJe«  "The  Beginmng  of  Liability  of  a  Camer  of  Goods,''  25 
Yale  L.  J.  207. 

s  That  one  is  a  common  carrier  means  only  that  he  is  in  the  bustneas  ot  carriage. 
See  Edward  A.  Adler^ "  Business  Jurisprudence,"  28  Hakv.  L.  Rev.  135.  Some  courts 
have  failed  to  recognize  that  it  does  not  follow  from  the  mere  fact  of  being  a  common 
carrier  of  goods,  irrespective  of  the  circumstances  of  carriage,  that  the  carrier  is  under 
an  insurers  liability.  See  Holmes,  op,  cU.,  204.  For  cases  that  seem  to  have  failed  to 
see  this  distinction  between  the  function  of  the  conmnon  carrier  and  its  liability  see 
Whitmore  v.  Bowman,  4  Green  (Iowa)  248  (1853);  Wilson  9.  Hamilton,  4  Ohio  St. 
722  (1855);  Pomeroy  v,  Donaldson,  5  Mo.  36  (1837).  In  none  of  these  cases  was  the 
discussion  of  absolute  liability  nec^sary  to  the  decision  of  the  case.  Bean  v,  Hinson, 
835  S.  W.  327  (Tex.  Civ.  App.,  1921).  For  the  facts  of  this  case  see  Recent  Cases, 
mra^  p.  764.  C/.  Richards  9.  Fuqua's  Adm'is,  28  Miss.  792  (1855);  WOloughby  v. 
Homage,  12  C.  B.  742  (1852). 

'  See  Joseph  H.  Beale«  ^'The  Begimdng  of  Liability  ol  a  Carrier  of  Goods,"  note 
S,  supra, 

*  Evans  v.  Rudy,  34  Ark.  383  (1879).  ^^  Harvey  v.  Rose,  36  AA,  3  (1870);  Great 
Western  Ry.  Co.  v.  Bunch,  13  A.  C.  31  (1889). 

*  Hannibal  R.  v.  Swift,  X2  Wall.  (U.  S.)  262  (1870). 
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and  the  technical  requirements  of  a  bailment,  which  not  only  are  un- 
necessary ^®  but  may  lead  to  irrational  results." 

The  carrier  of  passengers  is  held  only  for  the  results  of  its  negligence," 
The  only  argument  that  can  be  made  for  making  its  duty  stricter  is  that 
in  this  way  losses  which  individuals  can  ill  afford  to  suffer  and  for  which 
the  carrier  would  not  otherwise  be  liable  will  be  shifted  to  the  commun- 
ity.^ Such  a  method  of  shifting  loss  can  work  effectively  only  with  the 
larger  carriers.  Moreover  the  carrier  must  be  allowed  to  charge  rates 
that  will  compensate  it  for  the  insurance  service  that  it  has  been  forced 
to  provide.  On  a  true  insurance  basis  this  rate  must  be  determined 
from  the  probability  of  future  accidents,  which  in  turn  dq)ends  on  the 
number  of  accidents  that  have  happened.  If  the  number  of  accidents 
per  year  increases,  the  rate  must  increase  correspondingly."  Protected 
thus  from  the  results  of  accidents  the  carrier  will  have  no  economic 
pressure  put  upon  it  to  prevent  them.  Though  the  individual  is  pro- 
tected society  is  not."  Society's  interest  is  in  the  conservation  of  life 
and  property.  To  protect  this  interest  liability  for  fa\ilt  must  be  kept 
sharply  distinct  from  and  unaffected  by  any  insurance  provisions  which 
are  considered  in  fixing  rates.^*  The  present  duty  of  the  carrier  seems 
best  to  attain  this  result,  rates  being  fixed  on  a  basis  that  excludes  allow- 
ance for  accidents.  If  insiurance  is  desired  it  should  be  effected  through 
some  independent  agency,  which  being  subrogated  to  the  rights  of  the 
injured  could  hold  the  carrier  to  account  when  it  has  been  at  fault. 

The  interests  that  are  seeking  protection  in  the  case  of  the  carrier  d 
goods  are  analogous  to  those  seeking  protection  in  the  case  of  the  carrier 

^^  In  enaeavormg  to  apply  such  a  test  it  has  been  held,  to  avoid  trouble  arising  from 
dual  control  of  the  goods,  uiat  the  owner  was  the  agent  of  the  carrier.  Fisher  v.  CSsbee, 
12  HI.  344  (185 1).  This  reasoning  is  not  generally  accepted.  See  Wilson  9.  Hamiltoii, 
4  Ohio  St.  722  (1855);  Wyckoflf  v.  Queens  County  Feny  Co.,  52  N.  Y.  32  (1873). 
That  the  question  does  not  turn  on  the  sole  question  of  whethei  or  not  there  has  been 
a  bailment  of  property  is  illustrated  by  the  refusal  to  impose  the  insurer's  liability  in 
the  case  of  transportation  of  slaves.    Boyce  v.  Anderson,  2  Pet.  (U.  S.)  150  (1829). 

u  Thus  A  having  two  suit-cases  might  enter  a  train,  carrying  one  suit-case  himself, 
the  other  being  carried  by  a  porter.  The  suit-cases  might  be  put  down  side  by  side. 
If  the  duty  of  the  carrier  with  respect  to  these  suit-cases  is  to  be  tested  by  the  fact 
of  bailment  or  no  bailment  its  duty  toward  one  may  be  a  duty  of  care  and  toward  the 
other  absolute.  See  Le  Couteur  v.  London,  etc.  Ry.  Co.,  6  B.  &  S.  961  (1865).  Cf. 
Talley  0.  Great  Western  Ry.  Co.,  L.  R.  6  C.  P.  44  (1870).  If  the  carrier's  duty  were 
founded  on  contract  there  would  be  nothing  strsmge  in  this.  But  the  carrier's  duty 
is  one  imposed  by  law  because  of  considerations  of  policy.  MarshaQ  s.  York,  etc 
Ry.  Co.,  II  C.  B.  655  (1851).   See  28  Harv.  L.  Rsv.  620. 

^  Christie  9.  Griggs,  2  Campb.  7p  (1809);  Inpallsv.  Bills,  9  Mete.  (Mass.)  i  (1845). 
For  a  definition  of  tke  caro  for  which  the  earner  is  liable  see  Louisville,  etc.  Ry.  Co. 
V.  Snyder,  117  Ind.  435,  20  N.  £.  284  (1889). 

"  See  Arthur  A.  Ballantine,  "Railway  Accident  Claims,"  29  Harv  L  Rsv.  705. 

^^  It  is  obvious  in  view  of  the  constantly  changing  methods  of  transportation  that 
no  rate  that  could  be  fixed  upon  would  do  for  all  time.  In  fact  to  set  a  rate  which  should 
never  be  changed  would  in  effect  increase  the  compensation  of  the  carriers  because  of 
the  constant  stream  of  safety  iippliances  that  are  being  added  to  those  now  in  use. 

^  It  must  be  remembered  that  no  sdieme  of  insurance  can  protect  society  —  it  can 
merely  spread  the  loss  over  a  greater  niunber  of  individuals. 

^*  Theoretically  it  is  possible  to  make  the  carrier  an  insurer  and  still  permit  only 
those  losses  not  caused  by  its  negligence  to  enter  as  an  element  in  rate  fixing.  But 
this  would  add  great  administrative  difficulties  to  the  already  sufficiently  arduous 
task  of  fixing  rates. 
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of  passengers.^^  Butthereisarealdi£Ferencein  the  way  in  which  the  two 
businesses  are  carried  on.  The  carrier  of  goods  usually  handles  them  out 
of  the  sight  of  their  owner.  There  is  a  danger  that  some  fraud  may  be 
practiced  on  the  latter.  If  there  is  an  accident  he  is  ignorant  of  the 
facts  —  he  cannot  easily  sustain  the  burden  of  proving  the  carrier's 
negligence.  These  are  the  only  rational  considerations  which  warrant 
the  imposing  of  a  more  onerous  burden  on  the  carrier  of  goods  than  on 
the  carrier  of  passengers.^*  Where,  then,  the  owner  is  present,  these  con- 
siderations are  neutralized  and  the  rule  that  the  carrier  is  subject  to  an 
insurer's  liability  is  totally  without  logical  foundation.^^  This  is  as  a  fact 
true,  when  the  owner  accompanies  his  goods,  and  in  such  cases  the  carrier 
shoTild  be  liable  only  for  the  results  of  its  negligence.  The  cases,  however, 
while  recognizing  that  the  rigor  of  the  carrier's  liability  as  an  insurer 
should  be  relaxed  in  some  cases  in  which  the  carrier  does  not  have  the 
exclusive  control  of  the  goods^^  have  been  unwilling  to  go  so  far.^^  On 
the  other  hand  it  should  be  noted  that  in  many  of  the  cases  in  which  the 
courts  purport  to  hold  the  carrier  strictly  to  an  insiu-er's  liability  the 
carrier  was  in  reality  liable  in  any  event  because  of  its  negligence." 

Alteration,  Certification,  and  Subsequent  Bona  Fide  Pur- 
chase UNDER  THE  NEGOTIABLE  INSTRUMENTS  Law.  —  A  receut  Illi- 
nois decision  makes  an  important  contribution  to  the  interpretation 
of  the  Uniform  Negotiable  Instruments  Law.    A  St.  Louis  bank  drew 

^'  Briefly  these  interests  are  on  the  one  hand  the  interest  of  the  operators  of  the 
carrier  in  obtaining  a  fair  return  on  their  investment  and  for  their  efforts,  and  the 
aodal  interest  in  having  them  receive  a  fair  return  so  that  there  will  be  an  incentive 
to  undertake  to  fiU  the  social  need  for  transportation  facilities,  and  on  the  other  hand 
the  interest  of  those  employing  the  carrier  in  the  securitjr  of  their  persons  —  or  in  the 
case  of  carriage  of  goods  in  the  security  of  their  acquisitions  —  and  the  social  interest 
in  the  preservation  of  the  Uves  and  health  of  the  members  of  society  —  or  in  the  case 
of  goods  in  the  conservation  of  economic  wealth.  As  far  as  is  possible  the  law  tries  to 
protect  all  of  tiiese  interests.  See  Roscoe  Pound,  ''Interests  of  Personality,"  2% 
Hakv.  L.  Rev.  343. 

^  How  weak  these  considerations  are  is  illustrated  by  the  fact  that  a  contract  that 
a  carrier  shall  be  luible  only  for  the  results  of  its  negligence  is  valid.  Southern  Ry. 
Co.  V.  Tollerson,  1^5  Ga.  74,  68  S.  E.  7^  (1910).  But  the  policy  underlying  the  nde 
that  the  carrier  is  liable  for  negligence  is  so  strong  that  the  parties  cannot  contract  out 
of  the  duty  to  use  due  care.  KaUroad  Co.  v.  Lockwood,  17  WaU.  (U.  S.)  357  (1873). 
But  see  Edwin  C.  Goddard,  ''Liability  of  the  Common  Carrier,"  note  3,  supra, 

1*  The  result  of  the  shipper's  presence  has  the  effect  of  lessening  the  carrier's  burden 
in  another  class  of  cases.  If  there  is  a  contract  which  relieves  the  carrier  from  its  ab- 
solute liability,  in  the  case  of  injury  to  ^oods  unaccompanied  by  the  owner,  the  carrier 
has  the  burden  of  showing  facts  that  will  bring  it  within  one  of  the  exceptions  of  the 
contract.  See  Terre  Haute  &  L.  R.  Co.  v,  Sherwood,  132  Ind.  1 29, 31  N.  E.  781  (1892). 
Where  the  owner  accompanies  the  goods,  the  burden  of  showing  negligence  is  thrown 
on  him.  Zimmerman  v.  Northern  Pac.  Ry.  Co.,  140  Minn.  212, 167  N.  W.  546  (1918); 
Colsch  9.  Chicago,  etc.  Ry.  Co.,  149  Iowa  176,  127  N.  W.  198  (1910);  St.  Louis,  etc. 
Ry.  Co. ».  Weakly,  50  Ark.  597,  8  S.  W.  134  (1888). 

^  Yerkes  v.  Sabin,  97  Ind.  141  (1884);  White  v.  Winniaimmet  Co.,  7  Cush.  (Mass.) 
155  (1851).  Sec  Bean  v,  Hinson,  note  6,supra\  Fierson  v.  Frazier,  142  Ala.  232,  37 
So.  825  (1904);  Stuigis  ».  Kountz,  165  Pa.  St.  358,  30  Atl.  976  (1895).  See  Hutchin- 
son. CAKBIES8,  3  ed.,  §  1264.    But  see  Hannibal  R.  v.  Swift,  note  9,  supra, 

^  See  cases  dted,  notes  6  and  20,  supra.  The  English  rule  on  the  whole  would  seem 
to  be  stricter  than  that  of  most  of  the  American  cases.  Great  Western  Ry.  Co.  v. 
Bunch,  note  8,  supra;  Talley  v.  Great  Western  Ry.  Co.,  note  zx,  supra;  Le  Couteur  9 
London,  etc.  Ry.  Co.,  note  xi,  supra. 

"  See  Bean  v.  Hizison,  note  6,  supra. 


750  HARVARD  LAW  REVIEW 

a  draft  on  a  Chicago  bank,  payable  to  a  Pittsburgh  manufacturer.  The 
draft  was  stolen  from  the  nuuis  by  one  Manning,  who  skilfully  erased 
the  name  of  the  payee,  inserted  his  own,  and  indorsed  the  instrument 
He  tendered  the  draft  in  payment  for  some  diamonds  which  he  purchased; 
a  certification  was  secured,  and  the  jewels  were  thereupon  turned  over 
to  him.  The  jeweler  deposited  the  draft  with  the  defendant  bank;  it 
was  paid  through  the  clearing  house,  and  the  drawee,  having  discovered 
the  forgery,  sought  to  recover  the  money  paid.  The  Supreme  Court  of 
Illinois  denied  recovery.* 

The  act  makes  it  clear  that  certification  is  in  all  respects  equivalent 
to  acceptance.'  With  that  point  settled,  the  conmion-law  authorities, 
though  not  entirely  dear,  seem  to  have  held  that  a  bona  fide  purchaser 
of  an  accepted  bill  was  protected,  though  the  amount  were  altered  before 
acceptance.*  Is  the  result  the  same  under  the  Negotiable  Instruments 
Law?  Under  §  62  ''the  acceptor  by  accepting  the  instrument  engages 
that  he  will  pay  it  according  to  the  tenor  of  his  acceptance."  It  would 
seem  that  the  drawee  accepted  no  other  instrument  than  the  one  pre- 
sented to  him,  —  the  altered  form,  —  and  that  it,  if  any,  is  the  instru- 
ment he  engages  to  pay.^  This  engagement,  it  is  true,  was  obtained 
through  mistake  and  fraud;  but  these  facts,  under  §  55,  merely  created 
defects  in  the  title  which  are  unavailing  against  a  holder  in  due  course.* 
But  here  arise  two  puzzling  questions.  First,  has  the  drawee ''  accepted" 
so  as  to  give  rise  to  an  engagement  to  pay?  Acceptance,  says  the  act, 
''is  the  signification  by  the  drawee  of  his  assent  to  the  order  of  the 
drawer."^  ^Second,  when  the  name  of  the  payee  has  been  altered,  and 
the  indorsement  is  in  the  altered  form,  is  the  p\ux:haser  a  holder  in  due 
course?  The  answers  to  both  of  these  questions  depend  upon  whether 
that  which  the  drawee  has  certified  and  authenticated  is  the  old  instru- 
ment in  an  altered  form,  or  a  new  instrument  drawn  by  the  foz:ger.  If 
it  is  a  new  instrument,  the  drawee  has  accepted  by  assenting  to  the  order 
of  the  new  drawer  —  the  forger;  and  the  purchaser  is  a  holder  in  due 
course  of  the  accepted  instrument.  If  it  is  not  a  new  instrument,  that 
to  which  the  drawee  has  assented  is  not  the  order  of  the  drawer;  nor  is 
the  purchaser  a  holder  in  due  course,  since  he  is  not  the  indorsee  of  the 
origmal  payee  or  his  order.  There  can  hardly  be  a  new  instrument  whfle 
the  old  one  is  still  subsisting.  Hence  the  argument  for  the  new  instru- 
ment is  that  the  old  one  was  destroyed  by  the  alteration;  for  by  §  124, 
"where  a  negotiable  instrument  is  materially  altered  ...  it  is  avoided, 

^  National  City  Bank  of  Chicago  v.  National  Bank  of  the  Rq>ttblic  of  Chicago, 
300  HI.  X03,  X32  N.  £.  832  (1921).  For  the  facts  of  this  case  see  Recent  Cask^ 
fff/ira,  p.  763. 

«  N.  I.  L.,  §  187. 

t  Langton  v.  Lazarus,  5  M.  &  W.  620  (1839);  Louisiana  Nat.  Bank  v.  CSUxBea 
Bank,  28  La.  Ann.  189  (1876);  Ward  v.  AUen,  2  Mete.  (Mass.)  53  (1840).  Cases  often 
dted  to  the  contrary  are,  upon  analysis,  only  decisions  to  the  efifect  that  a  cextifica- 
tion  does  not  amount  to  an  acceptance.  See  Marine  Nat.  Bank  v.  National  Oty  Bank, 
59  N.  Y.  67  (1874).  Professor  Melville  M.  Bigelow,  in  an  article  on  "  AlteratioQ  of 
Negotiable  Ixiistruments,"  7  Harv.  L.  Rsv.  i,  7,  8,  suggested  that  the  rule  stated  in 
the  text  was  not  law,  except  where,  as  in  Langton  v.  Laaarus,  supra,  sjtd  Ward  9.  Alien, 
su^Gf  the  alteration  was  made  by  the  drawer.  But  this  does  not  seem  a  sound  basis  for 
differentiation,  when  the  authorities  in  the  present  note  are  placed  on  their  praper  huik 

*  See  Bkannan,  The  Nboozublb  Instruments  Law,  3  ed.,  aac. 

>  N.  L  L.,  §§  57,  58.  »N.  LL..  §132. 
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except  as  against  a  party  who  has  himself  made,  authorized,  or  assented 
to  the  alteration,  and  subsequent  indorsers/'  This  part  of  the  section 
was  copied  from  the  English  Bills  of  Exchange  Act,  under  which,  follow- 
ing the  English  common  law,  alteration  by  a  stranger  destroyed  the 
instrument.^  The  argimient  cofUra  cites  the  second  paragraph  <rf  §  124, 
by  which  ''when  an  instrument  has  been  materially  altered  and  is  in 
the  hands  of  a  holder  in  due  course,  not  a  party  to  the  alteration,  he 
may  enforce  payment  thereof  according  to  its  original  tenor."  This,  it 
may  be  urged,  embodies  the  American  conunon  law,  by  which  altera- 
tion by  a  stranger  did  not  destroy  the  instrument,  and  the  holder  at  the 
time  (rf  alteration  was  still  allowed  to  recover  upon  it.^ 

But  all  these  arguments,  though  properly  applicable,  seem  highly 
technical  in  the  face  of  the  practical  facts  that  the  drawee  bank  has 
authenticated  an  instrument  in  a  certain  form,  and  that  commercial 
policy  &ivors  the  protection  of  any  one  who,  in  due  course,  changes  his 
position  on  the  faith  of  that  authentication*  Hence  the  Illinois  court, 
to  protect  the  bona  fide  purchaser,  seizes  upon  subsection  2  of  §  62, 
whereby  ''the  acceptor  by  accepting  the  instrument  •  •  •  admits  •  •  • 
2.  The  existence  of  the  payee  and  his  then  capacity  to  indorse."  This, 
they  say,  means  the  payee  named  in  the  altered  instrument  as  presented 
for  certification;  and  the  estoppel  —  for  it  is  just  that  —  operates  in 
fovor  of  any  indorsee  of  that  named  payee.  But  again  we  run  into  the 
technical  questions:  Has  the  drawee  ''accepted"  ?  Does  he  "admit" 
to  every  one,  or  only  to  a  holder  in  due  course?  Is  the  purchaser  a  holder 
in  due  course?  To  answer  them  we  must  revert  to  the  involved  sugges- 
tions in  the  preceding  paragraph.  To  the  court,  the  argument  of  prac- 
tical commercial  poGcy  was  evidently  strong  enough  to  absorb  the 
difficulties  and  resolve  the  question  in  favor  of  the  bona  fide  purchaser 
for  value  of  the  certified  draft. 

It  is  extremely  important  to  distinguish  the  case  outlined  above  from 
one  where  there  has  been  no  negotiation  after  acceptance  —  where  the 
person  from  whom  it  is  sought  to  recover  payment,  or  against  whom  it 
is  sought  to  defend  an  action  on  the  acceptance,  is  the  one  who  secured 
the  acceptance  or  the  pa3mient  without  acceptance.  Here  there  is  no 
bona  fide  purchaser  of  the  accepted  instrument  to  cut  off  the  defects 
of  mistake  and  fraud.  Should  the  drawee  nevertheless  be  refused  re- 
covery of  money  thus  paid  under  mistake  of  fact?  That  opens  up  the 
whole  of  the  Price  v.  Neal  controversy;  the  important  thing  to  note  is 
that  Naiional  City  Bank  v.  Naiional  Bank  of  the  Republic  can  hardly  be 
said  to  settle  the  effect  of  the  act  on  the  Price  v.  Neal  situation,  because 
of  the  intervention  of  the  bona  fide  purchaser  after  acceptance.  While 
the  dictates  of  conunercial  policy  may  be  the  same  in  both  situations,^ 
they  are,  for  the  purposes  of  the  act,  distinctly  different  cases.^° 

'  Master  v.  Miller,  4  T.  R.  320  (1791).  See  Davidson  v.  Cooper,  13  M.  &  W.  343 
(1844) .  See  James  Barr  Ames,  **  The  Negotiable  Instruments  Law  —  Some  Necessaiy 
Amendments,"  16  Harv.  L.  Rev.  255,  260-261. 

*  Bigelow  9.  Stilphen,  35  Vt.  521  (1863).  See  Piersol  v.  Grimes,  30  Ind.  129,  130 
(x868);  Presbury  v,  Michaiel,  33  Mo.  J42,  543  (1863). 

*  See.  e.g.,  3X  Yale  L.  j.  522,  which,  attacking  the  problem  from  the  practical 
aspect,  tails  to  make  any  distinction  between  the  two  situations.  See  also  22  Col. 
L.  Rev.  260. 

^  It  has  been  suggested  that  the  language  of  §  62  necessarily  ablegates  the  rule 
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The  IiocuNmr  of  Consuls  raoic  the  Process  of  State  Coitsts.  — 
International  law  gives  to  consuls,  unlike  diplomats,^  no  immunity  from 
dvil  ^  or  criminal '  process.  Although  a  consul  is  employed  by  a  foreign 
power  much  as  is  a  diplomat,  yet  he  is  not,  on  the  one  hand,  as  impor- 
tant a  figure  in  international  political  relations;  and  he  is  more  apt,  on 
the  other  hand,  to  be  concerned  primarily  with  private  transactions; 
so  that  it  is  convenient  to  subject  him  to  the  jurisdiction  of  local  courts.* 
Nevertheless,  a  somewhat  questionable  policy  of  showing  a  certain  pecu- 
liar respect  ^  to  consuls  has  led  to  the  constitutional  provision  giving 
the  Supreme  Court  original  jurbdiction  in  cases  affecting  them.*  This 
policy  appears  again  in  the  statute  '  giving  federal  courts  exclusive  ju- 
risdiction in  proceedings,  civil  ^  and  criminal,*  against  diplomats  and 

of  the  American  common  law,  that  the  drawee  who  accepted  a  raised  check  was  not 
liable  thereupon,  or  could  recover  the  money  paid  to  an  innocent  purchaser.  See 
James  Barr  Ames,  "The  Doctrine  of  Price  v.  Neal"  4  Hajrv.  L.  Rev.  287, 306;  Bxan- 
NAN,  The  Negotiable  Instruments  Law,  3  ed.,  225;  2  Wiluston,  Contracts, 
§  1 160.  But  the  authorities  have  not  been  favorable  to  this  view.  McQendon  ?. 
Bank  of  Advance,  188  Mo.  Ato.  417,  174  S.  W.  203  (1915);  Interstate  Trust  Co.  t. 
United  States  Nat.  Bank,  67  Colo.  6,  185  Pac.  260  (1919);  National  Reserve  Bank 
9.  Com  Exchange  Bank,  157  N.  Y.  Supp.  316  (App.  Div.,  1916).  National  City  Bank 
V.  National  Bank  of  the  Republic,  supra,  is  not  necessarilv  contrary  to  these  authorities, 
since  it  extends  the  estoppel  of  §  62.  subsection  2,  no  further  than  to  one  who  gives 
value,  without  notice,  on  the  faith  ot  the  certification. 

*  See  Hershey,  Deplohatic  Agents  ani>  Immitnities,  102-165.  For  the  differ- 
ence between  the  two  classes  of  representatives,  see  In  re  Baiz,  135  U.  S.  403  (1890). 
The  immunities  of  consuls  in  non-Christian  countries  are  often,  by  treaty,  much  like 
those  of  diplomats  in  countries  subject  to  our  system  of  international  law.  See  Ma- 
honey  9.  United  States,  10  Wall.  (U.  S.)  62,  66  (1869).  See  Hall^  International 
Law,  7  ed.,  3^2  n. 

'  In  re  Baiz,  supra.  A  consul  acting  as  judge  has,  of  course,  judicial  ^mm^lnitic^^, 
Haggard  v.  Pelider,  [1892]  A.  C.  61. 

*  The  United  Stetes  v.  Ravara,  2  DalL  (U.  S.)  297  (1793). 

*  See  Stowell,  Le  Consul,  177-180. 

*  See  Hall,  International  Law,  7  ed.,  329-332;  z  Ofpenhbim,  International 
Law,  §§  434, 435.  But  see  8  Opinions  of  the  Attorney  General,  169-175.  In  acconl 
with  tins  policy,  particular  immunities  have  been  granted  by  the  powers  in  treaties. 
In  re  DiUon,  7  &iwv.  (U.  S.)  561  (D.  CaL,  1854)  —  (immunity  from  operation  of 
subpoena  duces  tecum);  United  States  v,  Tnunbull,  4i8  Fed.  94  (S.  D.  Cal.,  1891)  —  (im- 
munity from  duty  to  testify):  Kessler  ».  Best,  121  Fed.  439  (S.  D.  N.  Y.,  1903)-^ 
(privilege  of  official  archives  of  consulate).  Such  immunities  are  often  limited  to  con- 
suls who  are  citizens  of  the  countries  they  represent.  See  B6rs  v.  Preston,  zii  U.  S. 
252,  262-263  (1884). 

*  Constitution  op  tee  United  States,  Art.  3,  sec.  2. 

^  The  provision  appeared  first  in  the  Judiciary  Act  of  1789,  i  Stat,  at  L.  77; 
2875  U.  S.  Rev.  Stat.,  §  711,  par.  8.  See  Bdrs  v.  Preston,  supra.  It  was  dropped  from 
the  statutes  in  1875.  x8  Stat,  at  L.  318.  The  state  and  federal  courts  then  had  con- 
current jurisdiction  of  proceedings  against  consuls.  Wilcox  v.  Luco,  xi8  CaL  639,  50 
Pac.  758  (1897);  Scott  V.  Hobe,  xo8  Wis.  239,  84  N.  W.  181  (1900).  The  provision 
was  leiimbodied  in  the  statutes  of  1911.  36  Stat,  at  L.  xi6i. 

*  Sartori ».  Hamilton,  13  N.  T.  L.  107  (1832);  Davis  v.  Packard,  7  Pet  (U.  S.)  276 
(1833);  8  Pet.  (U.  S.)  312  (1834);  Higginson  9.  Hig^nson,  158  N.  Y,  Supp.  92  (1916). 
The  exemption  was  held  mappUcable  to  actions  in  rem.  Reclamation  District  f. 
Runyon,  117  Cal.  164,  49  Pac.  131  (1897)  —  (decided,  in  fact,  when  the  provisioa  was 
not  in  force).  It  was  held  inapplicable  to  a  summons  of  a  consul  as  garnishee.  Kid- 
derlin  v,  Meyer,  2  Miles  (Pa.  Dist.  Ct.)  242  (1838).  It  applied  to  an  attachment 
against  a  debtor  consul.    In  the  Matter  of  Aydnena,  i  Sandf.  (N.  Y.)  690  (1848). 

*  Commonwealth  v.  Kosloflf,  5  Serg.  &  R.  (Pa.)  545  (i8x6).  There  appears  to  be 
no  force  in  the  argument  that,  as  there  is  no  federal  common  law  of  crimes,  the  enact- 
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consuls.  As  it  protects  interests  of  the  United  States  and  of  foreign 
govemmentSi  a  consul  cannot  waive  his  immunity  from  state  jiuns- 
diction." 

On  the  termination  of  a  diplomat's  official  position,  his  immimities 
continue  for  a  reasonable  period  of  preparation  for  departure,  and  then 
cease.^  It  is  imlikdy  that  the  words  of  the  statute  wotdd  be  so  liber- 
ally construed  as  to  give  a  consul  a  similar  continuing  exemption  from 
state  jurisdiction  in  cases  involving  his  acts  after  he  has  ceased  to  hold 
his  position.  But  do  they  give  him  such  exemption  in  cases  involving 
his  unofficial "  acts  while  consid?  A  recent  case  holds  that  they  do  not." 

The  answer  to  the  question  depends  on  the  implications  of  the  statute, 
which  in  turn  depend  on  the  nature  of  the  policy  behind  the  statute. 
The  provisions  dealing  with  the  subject  may  be  regarded  as  inspired  by 
a  proper  sense  of  the  respect  due  consuls  and  of  the  danger  of  interna- 
tional complications^  resulting  from  disputes  in  which  they  are  involved. 
Congress  may  have  considered  it  of  the  utmost  importance  to  keep  all 
proceedings  against  consuls  in  the  hands  of  the  Federal  Government. 
On  this  view,  the  word  '' consuls"  in  the  statute  should  be  construed 
broadly.  The  necessity  for  respect  and  the  danger  of  complications  do 
not  cease  on  the  revocation  of  a  consul 's  authority.  His  immimity  from 
the  process  of  state  coiu-ts  in  cases  involving  his  acts  whUe  consul  ought 
to  continue,  at  least  for  a  reasonable  time,  after  such  a  revocation. 

On  the  other  hand,  it  is  probable  that  the  legislative  conception  of  the 
policy  behind  the  inclusion  of  consuls  with  diplomats  in  the  laws  under 
discussion  was  largely  the  result  of  a  popular  confusion  of  the  positions 
occupied  by  the  two  classes  of  foreign  representatives.^^    The  absence 

ment  could  not  have  been  intended  to  deprive  the  states  of  jurisdiction  of  criminal 
cases  against  consuls.  C/.  State  v.  De  La  Foret,  2  Nott  &  McC.  (S.  C.)  217  (1820), 
contra.  It  has  been  held  that  the  provision  did  not  entitle  a  consul  to  be  released,  on 
ka^beas  corpus,  in  case  of  an  arrest  on  a  state  court's  warrant.  In  re  lasigi,  79  Fed.  751 
(S.  D.  N.  Y.,  1897);  lasigi  v.  Van  De  Car,  166  U.  S.  391  (1897).  It  has  been  suggested 
that  the  change  in  the  statutes  made  in  1875  did  not  restore  criminal  jurisdiction  over 
consuls  to  state  courts.    In  re  lasfgi,  supra,  at  pp.  75^-754* 

10  Davis  V.  Packard,  supra\  Durand  v.  Halbach,  z  Miles  (Pa.)  46  (1835);  Valarino  9. 
Thompson^  7  N.  Y.  576  (1853).  See  also  Miller  v.  Van  Loben  Sells,  66  Cal.  ^41,  c 
Pac.  5x2  (1885),  where  the  change  in  the  statutes  was  apparently  overlooked.  C^* 
Hall  9.  Young,  3  Pick.  (Mass.)  80  (1825),  contra. 

^  See  Hesshey,  Diplomatic  Agents  and  Iiocunitibs,  199-204;  12  Hakv.  L. 
Rev.  495. 

n  A  consul  is,  of  course,  not  liable,  dvUly  at  least,  for  acts  done  in  his  official 
capacity.   Jones  v.  Le  Tombe,  3  Dall.  (U.  S.)  ^84  (1798). 

"  People  V.  Savitdi,  190  N.  Y.  Supp.  759  (1921).  The  consul  was  held  Indictable 
in  the  state  court,  after  the  revocation  of  nis  exequatur  by  the  President,  lor  crimes 
committed  while  consuL  For  the  facts  of  this  case,  see  Recent  Cases,  m^a,  p.  763. 
For  the  effect  of  the  revocation  of  an  exequatur,  see  Coppell  v.  Hall,  7  Wall.  (U.  S.) 
542,  553  (1868);  Seidel  v,  Peschkaw,  27  N.  J.  L.  427,  430  (1859).  See  i  Opfenheim, 
op,  cit,,i  436.  The  recall  of  a  consul  ought  to  have  no  different  effect  in  this  respect 
from  that  of  the  revocation  of  an  exe^tatur;  except  that  it  perhaps  more  dearly 
terminates  a  consul's  claim  to  special  consideration. 

^*  See  In  re  Dillon,  supra.  For  an  account  of  the  difficulties  in  which  this  case 
niVQlved  tiie  government,  see  5  Mooke,  International  Law  Digest,  7&-8Z.  See  also 
the  first  set  of  cases  in  note  8,  supra, 

1*  The  misconception  in  question  was  strengthened  and  perhaps  originated  by  some 
often  gootod  statements  of  VatteL   See  Vattel,  Law  ov  Nations,  Bk.  n,  Ql  m 

134. 
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of  any  discussion  of  the  question,  either  in  the  Constitutional  Conven- 
tion or  in  Congress,  would  lend  support  to  this  view.^*  The  actual  po- 
sition of  consuls  makes  it  imlikely  that  a  legislatiu'e  would  deliberately 
extend  to  them  any  considerable  immunities.  They  have  no  great 
international  politiod  importance.  They  are  often  nationals  of  the 
coimtry  to  which  they  are  representatives.  Scattered  in  large  numbers 
over  the  land,  they  are  frequently  engaged  in  a  variety  of  private  enter- 
prises. The  uncompensated  inconvenience  which  the  assertion  of  con- 
suls'  immunities  may  involve  thus  becomes  a  strong  argument  for  a 
literal  interpretation  of  the  words  of  the  statute  creating  them.''  On 
such  an  interpretation,  a  constd's  loss  of  his  authority  involves  also  a 
loss  of  all  immunity  from  suit  or  prosecution  in  state  coiuls. 


The  Meaning  or  "Clean  Hands"  In  Equity  —  When  may  a  de- 
fendant in  equity,  without  a  defense  upon  the  merits,  appeal  to  the 
doctrine  of  "  clean  hands  "'  to  put  his  opponent  out  of  court?  Courts  have 
long  agreed  that  the  plaintiff's  alleged  misconduct  must  have  reference  to 
the  very  matters  in  controversy,*  but  beyond  this  vague  generalization, 
dedsions  offer  no  consistent  guide.  The  demand  for  predicability  m 
judicial  decisions  requires  that  the  Chancellor's  discretion  be  controlled 
by  some  more  clear  and  definite  principle.  Situations  may  be  classified 
as:  (i)  cases  where  the  plaintiff  is  engaged  in  a  continuing  course  of 
fraudulent  or  illegal  conduct,  more  or  less  closely  connected  with  the 
subject-matter  of  the  suit;  and  (2)  cases  where  the  plaintiff's  misconduct 
is  at  an  end,  and  he  seeks  restoration  of  the  status  quo,  or  other  affirmative 
relief. 

In  the  first  type,  if  the  desired  relief  would  further  the  wrongdoing,  no 
matter  against  whom  the  latter  is  directed,  it  obviously  oij^t  to  be 
denied.  One  need  not  here  be  concerned  over  the  defendant's  unearned 
victory.  Justice  is  not  served  by  substituting  an  injury  to  a  third  party 
for  an  injury  to  the  plaintiff.  Whether  the  judicial  aid  invoked  will 
assist  in  effectuating  a  wrong  may  often  be  a  question  of  degree,  analo- 

* 

1*  See  Faxsamd,  The  Recosds  of  the  Federal  Convention,  VoL  n,  173,  z86, 
424,  432-433,  576,  600-601,  661;  Vol.  m,  220;  The  Fedekaust,  No.  80.  The  only 
reported  reference  to  the  matter  in  the  debates  on  the  original  bill  was  made  by  Mr. 
Smith  of  South  Carolina,  in  the  House  of  Representatives.  He  expressed  an  intention 
to  move  to  strike  out  the  provision  giving  the  district  courts  exclusive  juriadictioo 
over  consuls  and  vice-consuls.  Nothing  more  is  said  of  this  motion.  The  bill  passed 
containing  the  provision.  See  i  Annals  of  Congkess,  799.  See  46  Conckes^ 
SIGNAL  Recokd,  3o8,  1538,  3216-3220,  376o-^764i  38S3»  3998^4<»S»  40i2- 

1^  See  Valaiino  v.  Tliompson,  sufra;  lasi^  v.  Van  De  Car,  su^a.  The  inconven- 
iences may  arise  in  dvU  or  cruninal  proceedmgs;  they  noay  be  produced  by  mistakes 
of  fact  or  of  law;  they  may  or  may  not  be  aggravate  by  a  delay  in  claiming  immu- 
nity until  the  outcome  of  a  prelinunazy  triaL 

^  **  He  who  comes  into  equity  must  come  with  dean  hands, "  see  i  Pomeroy,  Equity 
Jusisprxtdence,  3  ed.,  §  399.  Sometimes  phrased, ''  He  that  hath  committed  iniquity 
shall  not  have  equity,"  see  Francis,  Maxims  or  Equity,  5.  For  the  sources  of 
ynaxima  in  our  law,  see  Roscoe  Pound,  "The  Maxima  of  Equity,"  34  Haev.  L.  Rev. 
809,  827-836. 

«  Lewis'  Appeal,  67  Pa.  St.  153  (1870);  Kinner  ».  Lake  Shore  Ry.  Co.,  69  Ohio  SL 
339t  69  N.  £.  614  (1903).  See  i  Pomeroy,  op.  cU.,  i  399;  Bisfham,  Principles  or 
Equity,  9  ed.,  §  42. 
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gous  to  the  difficult  problem  at  law  of  when  a  contract  becomes  unenforce- 
able by  reason  of  its  relation  to  a  crime.*  The  decisions  on  this  point 
seem  very  satisfactory.  Thus  protection  is  refused  for  a  trade-name 
which  is  in  itself  misleading.^  The  court  will  not  lend  its  aid  to  a  continu- 
ing fraud  on  the  public.^  On  the  other  hand,  protection  will  not  be 
d^ed  to  an  honest  label  because  others  used  by  the  complainant  are 
objectionable.*  Nor  will  participation  in  a  restraint  of  trade  debar  a 
plaintiff  from  preventing  infringement  of  his  trade-mark  rights/  or 
from  enjoining  trespass  by  strikers.* 

In  the  second  type  of  case,  where  the  plaintiff  seeks  property  wrong- 
fully withheld  by  the  defendant,  or  such  other  relief  as  would  prima  facie 
be  proper  as  between  the  parties,  equity  cannot  in  justice  say,  ''  the 
right  on  which  your  claim  for  relief  is  based  involves  past  injustice  to  a 
tlnrd  party,  therefore  we  refuse  to  protect  you.''  A  sweeping  rule  to 
this  effect  would  indeed  be  to  some  extent  a  deterrent  to  illegal  projects. 
But  only  when  such  a  deterrent  is  most  dearly  demanded  by  public 
welfare  —  as  perhaps  in  the  classic  case  of  grave  and  heinous  crimfe, 
where  one  conspirator  demands  from  another  his  share  of  the  booty^  — 
can  equity  justifiably  leave  parties  exposed  to  indiscriminate  plunder. 
Any  general  rule  debarring  a  plaintiff  because  of  past  illegal  transactions 
with  reference  to  the  subject  matter  of  the  suit  encoun^es  the  unscrupu- 
lous to  take  advantage  of  persons  whose  rights,  they  believe,  will  not  bear 
rigid  scrutiny.^*  It  also  means  that  in  any  equitable  proceeding  endless 
collateral  and  irrelevant  issues  must  be  tried  out  at  the  instance  of  a 
defendant  without  merits  of  his  own.^  It  leads  in  short  to  the  conclusion 
that  the  Chancellor,  since  he  cannot,  ex  hypoihesi,  do  full  justice,  not 
having  the  injured  outsider  before  the  court,  must  therefore  refuse  to  do 
justice  as  between  the  parties.  That  this  is  actually  the  restdt  of  many 
cases^  seems  due  chiefly  to  the  use  of  the  maxim  as  if  it  were  a  self- 
explanatory  rule  of  decision.  From  other  cases,^  however,  it  is  dear 
that  the  maxim,  despite  its  misleading  wording,^^  is  not  aimed  at  any 
such  personal  disqualification  of  the  plaintiff.  If  the  maxim  were  phrased 
^'he  who  comes  into  eqxiity  must  come  with  dean  demands y^  it  would 
more  plainly  disdose  its  rationale. 

'  "It  may  be  that  as  in  the  case  of  attempts,  the  line  of  proximity  will  vary  some- 
what accon&ng  to  the  gravity  of  the  evil  apprehended,  and  in  different  courts  with 
regard  to  the  same  or  similar  matters/'  Per  Holmes,  C.  J.,  in  Graves  v.  Johnson,  179 
Mass.  53,  58,  60  N.  E.  383,  383,  (1901). 

^  Worden  0.  California  Fig  Syrup  Co.,  187  U.  S.  5x6  (1903). 

*  See  31  Harv.  L.  Rev.  889. 

*  Shaver  v.  Heller  &  Mens  Co.,  108  Fed.  821  (8th  Ore,  1901). 

'  General  Electric  Co.  v.  Re-New  Lamp  Co.,  128  Fed.  154  (D.  Mass.,  1904). 

*  Coeur  D'Alene,  etc,  Co.  v.  Miners'  Union,  51  Fed.  260  (D.  Idaho,  1892). 

*  Everet  v.  Williams,  See  9  Law  Quart.  Rev.  197. 

^^  See  John  H.  Wigmore,  "A  Summary  of  Quasi-Contracts,"  25  Am.  L.  Rev.  695, 
7x2  (k). 

^  See  Langl^  v.  Devlin,  95  Wash.  171,  x88, 163  Pac.  395, 401  (1917). 

tt  Herman  v.  Jeuchner,  15  Q.  B.  D.  561  (1885);  Dent  v.  Ferguson,  132  U.  S.  50  (1889). 

^  See  infra^  notes  z8,  22,  24,  26,  28. 

^  That  the  literal  import  of  the  maxim  is  no  safe  guide  is  apparent  from  the  fact 
that  immorality  and  degraded  character  have  long  been  held  not  to  make  a  plaintiff's 
hands  unclean.  Dering  v.  Earl  of  Winchelsea,  z  Coz  Eq.  318  (1787);  Wright  v,  Wright, 
51  N.  J.  Eq.  475,  26  AtL  166  (1893). 
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Courts  have  generally  agreed  that  a  party  to  an  iUegal  executory  cxm- 
tract  may  rescind  and  recover  for  bend&ts  conferred.^^  To  this  rule  the 
law  of  quasi-contracts  makes  an  exception  in  the  case  of  mala  in  se,  thus 
in  effect  recognizing  the  paramount  policy  in  favor  of  every  possible 
deterrent  to  very  serious  crime.^*  It  has  been  assumed  that  die  law  as 
to  fraudulent  conveyances  which  in  some  jurisdictions  permits  a  re- 
pentent  grantor  to  recover  back  the  property  is  only  for  the  benefit  of 
creditors.^^  Yet  courts  of  high  authority  have  held  that  when  the  grantor 
shows  any  independent  ground  for  equitable  relief,  as  for  instance  that 
a  deed  absolute  was  in  fact  a  mortgage,  he  does  not  lose  his  rights  as 
against  the  grantee  because  the  transaction  also  was  a  fraud  on  credi- 
tors.^^ Where  an  express  trust  for  an  illegal  purpose  has  failed,  a  re- 
sulting trust  arises  for  the  benefit  of  the  settlor's  heirs  or  next  of  Idn.^* 
But  as  to  whether,  after  the  accomplishment  or  failure  of  the  ill^al 
purpose,  the  settlor  himself  may  insist  upon  a  reconve3rance  from  the 
trustee,  there  is  disagreement.*"  In  a  case  involving  an  advance  of  money 
to  create  a  fictitious  appearance  of  financial  trustworthiness,  it  has  been 
held  in  England  that  he  cannot.^  This  decision  is  not  easily  reconcilable 
with  certain  prior  English  cases  which  had  refused  to  find  in  past  mis- 
conduct a  bar  to  equitable  relief.^  The  same  considerations  must  govern 
the  exercise  of  jurisdiction  in  the  frequent  case  where  a  partner  in  a 
firm  which  was  organized  for,  or  engaged  in,  illegal  business  asks  an 
accounting.  Although  the  prevailing  rule  would  deny  relief  as  to  all 
property  wrongfully  acquired,**  yet  courts,  including  the  United  States 
Supreme  Court,  have  seized  upon  slight  —  and  it  is  believed  inconse- 
quential —  distinctions  by  which  to  escape  the  supposed  necessity  of 
applying  the  maxim.  Thus  where  the  property  has  been  converted  into 
a  new  form,**  or  where  after  its  acquisition  there  has  been  an  account 
stated,*'^  or  where  it  has  been  transferred  to  a  third  party  in  trust  for 
the  plaintiff,**  the  latter's  hands  are  considered  sufficiently  "deansed." 

The  majority  of  recent  cases  show  a  wholesome  tendency  to  grant 

»  McCall  V,  Whaley,  52  Tex.  Civ.  App.  646, 115  S.  W.  658  (1909);  Deaton  v.  Law^ 
ton,  40  Wash.  486,  82  Pac.  879  (1905). 

^*  See  Keenes,  Quasi-Contracts,  259.  ' 

1^  Carll  9.  Emery,  148  Mass  32.,  18  N.  £.  574  (1888);  Symes  v.  Hughes,  L.  R.  9  Eq. 
475  (1870). 

"  Livingston  v.  Ives,  35  Minn.  55,  27  N.  W.  74  (1885);  Halloran  v,  HaUoran,  137 
HI.  100,  27  N.  E.  82  (1890);  Harvey  v.  Vamey,  98  Mass.  zi8  (1867);  Nichols  v.  Patten, 
x8  Me.  231  (1841);  Clemens  V.  Clemens,  28  Wis.  637  (1871). 

^*  See  3  PoMEKOY,  Equity  Juxisfrudence,  3  ed.,  S  1032.  See  Scott,  Casks  oir 
Trusts,  366,  n.  i. 

*•  C/.  Pawson  ».  Brown,  L.  R.  13  Ch.  Div.  202  (1878):  Stevens  f .  Ely,  i  Dcv.  Eq. 
(N.  C.)  493  (1830);  Lemmond  v.  Peoples,  6  lied.  Eq.  (N.  C.)  137  (1849).  See  z  Pkset, 
Trusts,  5  ed.  S  21. 

^  In  re  Great  Berlin  Steamboat  Co.,  26  Ch.  D.  6x6  (1884). 

**  C/.  Faikney  9.  Reynous,  4  Burr.  2069  (1767).  See  English  cases  dted  in  note 
26  infra, 

^  See  LiMDLBY,  Partnership,  7  ed.,  1 18-125.    For  a  review  of  authorities  anUr^ 
see  McDonald  v.  Lund,  13  Wash.  412,  43  Pac.  348  (1896). 

^  Brooks  V.  Martin,  2  WaU.  (U.  S.)  70  (1863).  But  see  McMuHen  9.  Hftffm«n  174 
U.  S.  639,  666  (1899). 

**  McDonald  v.  Lund,  supra,  note  23.  See  Leonard  v.  Poole,  1x4  N.  Y.  371, 379, 
3Z  N.  E.  707,  709  (1889). 

**  A  line  oi  £^nglish  cases  establish  the  general  principle  that  where  a  oontiact  as 
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equitable  irlief,  where  prcyper  as  between  the  parties,  veiy  much  as  a  matter 
of  course,^  and  without  inquisition  into  the  merits  and  demerits  of  the 
transactions  through  which  the  plaintiff  derives  his  rights.^  Thus,  where 
title  to  public  land  had  been  granted  to  the  defendant  under  misinter* 
pretation  of  a  statute,  a  state  court  imposed  upon  him  a  constructive 
trust  in  favor  of  the  plaintiff  whose  claim,  though  superior  to  that  of 
the  defendant,  was  secured  from  their  common  grantor  by  fraud.^  At 
about  the  same  time,  however,  a  federal  court  denied  protection  to  an 
infant  who  had  repudiated  her  professional  contract  as  against  the  co- 
contractor  who  was  using  the  defunct  contract  to  hinder  the  infant 
plaintiff  from  securing  employment  elsewhere.*^  It  will  scarcely  be 
urged  that  the  policy  against  infants  repudiating  their  agreements  is 
stronger  than  against  grantees  securing  property  rights  by  fraud.  One 
is  forced  to  the  conclusion  that  in  the  case  of  the  infant,  the  judge  laid 
hold  of  the  maxim,  as  a  means  to  punish  the  plaintiff  —  a  fimction 
which  equity  did  not  assume  even  in  the  days  when  the  Chancellor,  as 
an  ecclesiastic,  might  have  been  pardoned  for  more  strenuous  insistence 
upon  his  tribunal  as  a  ''court  of  consdence."*^ 


Rescission  op  a  Contract  for  a  Mutual  Mistake  of  Fact. — "To 
formulate  an  accurate  and  practically  applicable  definition  of  the  mistake 
of  fact  which  will  warrant  rescission  of  a  contract,  has  been  apparently 
well  nigh  the  despair  of  law  writers."  ^  If  text  writers  and  court  are 
unable  to  agree  even  on  what  a  mistake  is,'  such  confusion  and  imcer- 

between  the  parties  A  and  B  is  illegal  and  unenforceable,  yet  if  A  in  pursuance  of  it 
tnmsf ers  property  to  a  third  person  in  trust  f or  B ,  B  may  recover  the  property.  Tenant 
V.  Elliott,  I  Bos.  &  P.  3  (1797);  Farmer  9.  Russell,  x  Bos.  &  P.  296  (1798):  Worthington 
V.  Curtis,  L.  R.  1  Ch.  Div.  419  (1875).  Sec  also  Sharp  v,  Taylor,  2  Phill.  Ch.  801 
(1848),  criticized,  however,  in  Sykes  v.  Beadon,  L.  R.  11  Ch.  Div.  170^  (1879).    It  is 

generally  held  that  as  agent  must  account  for  money  received  in  his  prmdpars  Vlegal 
uaness.  Baldwin  v.  Potter,  46  Vt.  402  (1874);  Planters'  Bank  v.  Union  Bank.  16 
Wall.  (U.  S.)  483  (1872);  Murray  v.  Vanderbilt,  39  Barb.  (N.  Y.)  140  (1863);  Wilson 
9.  Owen,  30  Midi.  474  (1874).  For  a  discussbn  and  criticism  of  thne  cases,  see  3 
WiLUSTON,  Contracts,  SJ  1785-1786. 

V  See  F.  Pollock,  ''The  Expansion  of  The  Common  Law,"  4  Col.  L.  Rev.  12, 27. 
'  American  Ass'n,  Ltd.  v,  Innis,  109  Ky.  595, 60  S.  W.  388  (1901);  Cochran  Timber 
Co.  V.  Fisher,  100  Mich.  478, 157  N.  W.  282  (1916);  Warfield  v.  Adams,  215  Mass.  506, 
102  N.  £.  706  (1913);  Ely  V.  King-Richardson  Co.,  265  HI.  148,  xo6  N.  E.  619  (1914); 
Langley  v.  Devl^,  supra,  n.  11;  Mo.  Fidelity  &  Casualty  Co.  v.  Art  Metu  Const. 
Co.,  242  Fed.  630  (8th  Circ.  X917). 

>*  Everett  v.  Wallin,  184  N.  W.  958  (Minn.  1921).  For  the  facts  of  this  case  see 
Recent  Cases,  infra, jp,  774. 

■•  Carmen  v.  Fox  Film  Corp.,  269  Fed.  928  (2nd  Circ.,  1920).  See  30  Yale  L.  J.  522. 

^  In  Ward  v,  Lant,  Prec.  Ch.  182, 183  (1701)  there  is  a  dictum  that  where  a  person 
has  executed  a  voluntary  deed  "to  screen  himself  from  taxes"  he  may  nevertheless 
have  relief  concerning  it  m  equity. 

"This  court  is  not  a  Court  of  Conscience," — per  Buckley,  J.,  in  In  re  Tele8Ciq>tor 
Syndicate,  (1903)  2  Ch.  174, 195. 

^  Per  Dodge,  J.,  in  Kowalke  v.  Milwaukee  Electric  Lt.  &  Ry.  Co.,  103  Wis.  472, 473, 
79  N.  W.  762, 763  (1899).  See  W.  W.  Kerr,  "The  EquiUble  Doctrine  as  to  Mistake, " 
3  JUBn>.  Soc.  Pap.  173;  Roland  R.  Foulke,  "Mistake  in  the  Fonnation  and  Perform- 
ance of  Contracts,"  xi  Col.  L.  Rev.  197. 

•  Thus  mistake  as  "some  unintentional  act,  or  omiasioii  or  error, ^  aa  defined  by 
Mr.  Justice  Story  in  his  Equity  Juxisprudence,  14  ed.,  J  156,  is  criticized  by  Mr. 
Pomeroy  as  a  description  of  the  effects  of  mistake,  or  the  consequences  arising  therefrom, 
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tainty  as  to  its  l^al  consequences  are  to  be  expected.  The  situation  is 
i^gravated  by  a  failure  to  realize  that  results  under  the  subjective 
theory  of  contracts,  where  great  importance  is  placed  upon  the  meeting 
of  the  minds  of  the  parties,  will  be  materially  different  from  results 
under  the  objective  theory,  which  emphasizes  their  expressions.*  Fur- 
ther confusion  arises  when  mutual  misunderstandings,^  where  there  is 
no  contract  at  all  —  since  both  parties  are  justified  in  reasonably  con- 
struing the  offer  to  refer  to  a  different  matter  —  are  classified  as  cases 
of  mutual  mistakes  of  fact;  or  when  no  distinction  is  drawn  between 
the  cases  where  the  mistake  is  set  up  as  a  defense  to  a  suit  for  spedfic 
performance,^  and  as  a  groimd  for  rescinding  the  whole  transaction. 

Suppose  there  has  be^  an  expression  of  agreement,  and  the  agree- 
ment does  conform  to  the  intention  of  the  parties,^  but  both  parties  have 
made  a  mistake  as  to  the  way  their  agreement  would  apply  to  existing 
facts.'  In  such  a  case  when  will  relief  be  given?  *  While  numerous 
tests  *  have  been  laid  down  to  guide  the  courts,  there  seem  to  be  two 
generally  recognized  theories  of  which  various  other  suggestions  are 

ntlier  than  its  essential  features,  which  he  regards  as  "an  erroneous  conviction,  —  a 
mental  condition."  See  2  Pomeroy,  Equity  Juusprxtdencb,  4  ed.,  {  839;  3  Wnxis- 
TON,  CoNTKACTS,  {  15^5;  Roland  R.  Foulke,  of,  cU.,  199. 

*  Under  the  subjective  theory  any  material  mistake  woiUd  be  fatal  unless  an  eslo|jpd 
were  made  out.  See  3  Whuston,  Contkacts,  S  1546.  Consequently  the  Civil  Law 
was  liberal  in  its  relief.  See  Clask,  Equity,  S  370;  Pound,  Readings  in  Roman 
Law,  2  ed.,  39. 

^  Raffles  9.  Wichelaus,  2  H.  &  C.  906  (1864);  Crowe  v.  Lewin,  95  N.  Y.  423  (1884). 
See  Clark,  Equity,  §  370;  i  Whxiston,  Contracts,  §§  20,  94,  95a.  A  situatioD 
where  A  is  mistaken  as  to  a  fact,  and  B  is  not;  but  B  is  mistaken  in  that  he  erroneously 
believes  that  A  is  not  mistaken  as  to  that  fact,  is  a  case  of  two  different  mistakes  but 
not  a  mutual  mistake.  For  a  clear  analjrsis  of  just  what  the  nature  of  a  mutual  "^«»«^» 
is,  see  Edwin  H.  Abbot,  Jr.,  '* Mistake  of  Fact  As  a  Ground  For  Affirmative  FgirftuM^ 
Relief. ''  23  Harv.  L.  Rsv.  608. 

K  The  remedy  of  specific  performance  is  said  to  be  discretionary.  Hess  v.  Bowen, 
241  Fed.  659  (8th  Circ.,  19x7).  A  mistake  which  will  justify  a  denial  of  specific  per- 
formance n^d  not  be  as  strong  as  that  requisite  for  rescission,  which  has  the  effect 
of  doing  away  with  the  entire  bargain.  Thus  a  unilateral  mistake  has  not  infrequently 
been  hdd  sufficient  excuse  for  the  court's  denial  of  specific  performance.  Rusnton  v. 
Thompson,  35  Fed.  635  (D.  Neb.,  1888);  Mansfield  v.  Sherman,  81  Me.  365, 17  AtL 
300(1889).  See  Clark,  Equity,  §356;  3  WnxiSTON,  Contracts,  ((1427, 1542.  But 
see  contra^  2  III.  L.  Rsv.  267. 

*  Where  the  written  agreement  does  not  correctly  express  the  agreement  of  the 
parties  the  remedy  is  reformation.  Philippine  Sugar  Co.  v.  Govt,  of  the  Philippine  Is., 
247  U.  S.  385  (191 7);  Gaylord  v.  Pelland,  169  Mass.  356, 47  N.  E.  1019  (1897). 

The  quantum  of  error  necessary  for  refonnation  as  in  defense  to  specific  perform- 
ance need  not  be  so  great  as  for  rescission,  as  the  parties  are  still  left  with  a  contract. 
See  note  5,  supra. 

1  For  a  discussion  of  the  legal  consequences  of  a  mistake  of  law,  ^i^cfa  is  beyond 
the  scope  of  this  note,  see  3  Williston,  Contracts,  \  1581;  2  Poiceroy,  Eq.  Jus. 
4  ed.,  S  840;  Clark,  Eqxtity,  §  ^70.  See  also  38  Am.  L.  Reg.  89;  14  Va.  L.  Reg.  136. 
As  to  when  rescission  will  be  allowed  for  a  uxulateral  mistake  see  Roland  IL  Foulke, 
op.  cU,f  197,  224;  3  Williston,  op.  cU.,  §  1573. 

'  The  Statute  of  Frauds  interposes  no  obstacle  to  the  remedy  of  resdasion.  Davis 
0.  Ely,  104  N.  C.  16,  xo  S.  E.  138  (1889). 

*  For  an  able  discussion  of  the  question  of  error  and  the  basic  fact  test,  altfaoo^  the 
writer  gives  it  a  questionable  terminology,  see  Edwin  H.  Abbot,  Jr.,  op.  cii.,  23  Harv. 
L.  Rev.  608.  See  also  a  rather  ingenious  but  hardly  tenable  analysis,  L.  L.  Leonard, 
"An  Analysis  of  the  Law  of  MistaJce  of  Fact  As  Applied  in  the  Avoidanoe  of  Coo- 
tiactSy"  64  Alb.  L.  J.  148.   And  see  3  Cornsll  L.  Q.  142;  2  Pomxroy,  op.  cU.,  §  856. 
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merely  ramifications:    (i)  the  identity  of  subject  matter  test;  and  (2) 
the  basic  fact  test.^® 

A  common  instance  where  under  either  test  relief  will  always  be 
granted  is  where  there  is  a  mistake  as  to  the  existence  of  the  subject 
matter  of  the  bargain,"  —  unless  the  parties  bargain  for  a  risk."  On 
the  other  hand,  in  case  of  speculative  contracts  ^  courts  should  never 
interfere  in  the  absence  of  special  circumstances.  Thus  in  transactions 
on  the  exchange  or  where  there  is  a  compromise  settlement  ^  the  parties 
are  dealing  with  their  eyes  open,  and  with  a  view  either  to  taking  a  risk 

^®  The  German  Civil  Code  provides: '' If  the  declarant  was  at  the  time  of  the  declar- 
ation (of  will)  mistaken  as  to  die  substance  of  the  same  or  did  not  at  all  intend  to  make 
such  a  declaration  he  may  contest  the  same,  when  it  is  to  be  assumed  that  he  would 
not  have  made  it,  had  he  known  the  facts  and  had  he  considered  the  matter  advisedly. 
A  mistake  relating  to  such  qualities  of  persons  or  things,  which  in  ordinary  dealings 
are  considered  material,  shall  be  regarded  as  a  mistake  as  to  the  substance  of  the 
declaration.'*  See  Gesm.  Civ.  Code,  §  119.  This  section  is  sometimes  quoted  as 
"not  greatly  differing"  from  the  basic  fact  test.  See  ^  Williston,  Contracts,  §  1546. 
It  is  submitted  that  this  position  might  be  questioned.  The  first  part  of  this  section  is 
beyond  that  to  which  most  Anglo-American  courts  would  go,  as  we  do  not  have  the 
policy  of  the  Civil  Law  that  the  declarant,  if  he  is  to  be  given  relief,  must  compensate 
the  one  who  relies  upon  his  declaration.  See  Gesm.  Civ.  Code,  §  laa.  On  the  other 
hand,  the  last  part  of  section  x  19  would  limit  the  relief  to  cases  where  the  subject  matter 
was  affected,  which  is  a  doctrine  narrower  than  the  one  here  advocated  but  broader 
than  the  old  test  of  identity. 

An  illustration  will  bring  out  the  distinctions,  (i)  A  and  B  contract  for  the  sale  of 
a  certain  shipload  of  sugar.  The  ship,  unknown  to  die  parties,  has  been  sunk  and  the 
sugar  destroyed  at  the  time  the  bargain  was  made.  Relief  woiild  be  given  under  the 
identity  test,  the  German  Code  and  the  basic  fact  test.  See  note  11,  infra,  (3)  If  the 
sugar  were  in  existence,  but  only  badly  spoiled,  at  the  time  of  the  bargain,  or  of  a  much 
inferior  quality,  there  should  be  no  relief  under  the  identi^  test.  See  note  24,  infra. 
But  there  would  be  ground  for  relief  under  either  of  the  other  two  theories.  See  note 
37,  infra.  (3)  If  the  sugar  is  in  existence  and  the  quality  as  agreed,  but  the  parties  had 
taken  as  the  fundamental  basis  of  their  agreement  that  the  government  had  fixed  the 
price  at  a  certain  point,  and  had  contracted  on  that  assumption,  and  that  assumption 
was  erroneous,  then  rduef  could  be  given  only  under  the  basic  fact  test. 

^  Hastie  v.  Couturier,  9  Exch.  X02  (xSsa);  Clifford  v.  Watts,  L.  R.  $  C.  P.  577 
(1870);  Scott  V.  Coulson,  U903]  2  Ch.  249;  Gibson  v.  Pelkie,  37  Mich.  380  (X877); 
Reigel  9.  American  Life  Ins.  Co.,  X40  Pa.  193,  21  Atl.  392  (X891). 

The  decision  in  Scott  0.  Coulson,  supra^  has  been  criticized  on  the  ground  that  the 
mistake  was  only  collateral  and  did  not  go  to  identity  —  the  subject  matter  being  an 
insurance  policy  (held  by  the  beneficiary)  and  the  mistake  being  as  to  the  existence 
of  the  insured.  See  47  Sol.  J.  3 13.  The  general  principle,  however,  is  quite  well  estab- 
lished. See  Anson,  op,  cU.,  §  187;  3  Wiluston,  Contracts,  §  i56r;  Uniform  Sales 
Act,  a  7, 8- 

There  is  an  analogy  between  the  defense  of  mistake  and  the  misnamed  defense  of 
impossibility.  In  their  essential  nature  they  are  both  the  same.  In  the  one  case  the 
mistake  is  as  to  an  e-TiRHng  subject  matter,  or  means  of  performance,  or  a  fact  which 
the  parties  take  as  the  fundamental  basis  of  their  agreement;  and  in  the  other,  it  is 
as  to  the  future  existence  of  the  subject  matter  or  means  of  performance.  See  3  Wil- 
uston, op.  cU.,  §  1937. 

»  Butte  V.  Thompson,  13  M.  &  W.  487  (1844);  Lehigh  Zinc  &  Iron  Co.  v.  Bamford, 
ISO  U.  S.  66$  (r893);  Valley  City  Milling  Co.  v.  Prange,  r23  Mich.  2ri,  81  N.  W. 
1074  (1900).  In  case  of  doubt  the  court  favors  a  construction  not  imposing  a  risk. 
Virginia  Iron  Co.  v.  Graham,  124  Va.  692,  98  S.  E.  659  (i9r9). 

^  In  the  absence  of  fraud  or  bad  faith  no  relief  will  be  granted  on  the  ground  of 

mistake  in  speculative  contracts.    Jefferys  v.  Fairs,  L.  R.  4  Ch.  Div.  448  (1876);  Bell 

V.  Lawrence^  Admns.,  51  Ala.  160  (1874);  Chicago  &  N.  W.  Ry.  Co.  v.  Wilcox,  ir6 

Fed.  913  (8th  Circ.,  r902).    See  2  Pomeroy,  Eq.  Jur.  4  «1-i  §  8SS« 

'  ^^  Scsus  V.  Lcdand,  r45  Mass.  277  (1887).   In  these  cases  the  parties  make  a  settie- 
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or  dosing  up  the  matter.  For  a  court  here  to  go  into  the  qucstioo  dt 
error  wo^d  be  unwise  and  contrary  to  business  understanding. 

It  is  the  intermediate  class  of  cases  which  raises  the  difficulty.  Under 
the  first  test  the  mistake  of  the  parties  is  no  ground  for  relief  unless  the 
identity  of  the  subject  matter  is  so  affected  that  what  the  parties  are 
getting  is  not  the  thing  for  which  they  bargained.  Accordin^y,  courts 
acting  on  this  basis  have  denied  relief  to  a  purchaser  of  a  note  from  a 
broker,  where  unknown  to  the  parties  the  maker  had  already  made  an 
assignment  for  the  benefit  of  his  creditors  ;^^  and  to  the  seller  of  a  rou^ 
diamond  whidi  the  parties  had  mistakenly  thought  to  be  a  '' stone.  "^ 
And  a  settlement  by  a  woman  imder  the  erroneous  idea  that  she  was 
not  pregnant  was  not  set  aside  when  she  was  found  to  be  with  child.'' 
Under  this  identity  test  it  is  difficult  to  support  the  classical  case  of 
Sherwood  v.  Walker}^  where  parties  contracted  to  buy  and  sell  a  cow 
thinking  her  barren  and  reli^  was  granted  when  she  was  found  to  be 
otherwise.  Similarly,  the  intervention  of  the  courts  where  land  is  found 
to  be  without  timber  ^*  or  ore  '^  contrary  to  the  expectations  and  bcUef  cf 
the  parties;  or  the  setting  aside  of  a  conveyance  where  the  parties  woe 
imder  the  mutually  mistaken  belief  that  the  county  seat  had  been 
moved;^  or  the  granting  of  relief  in  those  cases  where  there  was  some 
error  in  the  means  or  measure  on  which  the  parties  relied  to  detennine 
the  quantity,  quality,  or  value  of  the  subject  matter  of  their  bargain,' 
seems  inconsistent  with  the  identity  test.  The  holding  of  a  recent  Wash- 
ington case  "  that  the  buyer  of  a  large  number  of  shares  of  stock  in  a 
bank  could  rescind  on  the  ground  that  the  transaction  had  been  entered 

ment  of  a  daim,  the  validity  of  which  depends  on  a  fact  unknown  to  them.  Tins  ii 
not  a  case  of  mistake  at  all, — but  conscious  ignozance.  The  case  of  Kowalke  v.  Mil- 
waukee Elect.  Lt.  &  Ry.  Co.,  supra^  might  be  explained  on  this  ground.  See  Anson, 
op.  ciL.  i  187,  note  i. 

u  Hecht  V.  Batchdler,  147  Mass.  335, 17  N.  £.  651  (1888);  Bicknall  a.  Watennan. 
5  R.  I.  43  (1857);  Dambmann  v,  SchvUting,  75  N.  Y.  55  (1878). 

"  Wood  V,  Boynton,  64  Wis.  265,  25  N.  W.  42  (1885). 

"  Kowalke  v.  Milwaiikee  Electnc  Ljght  &  Ry.  Co.,  103  Wis.  472,  79  N.  W.  769 

(1899). 

w  66  Mich.  568,  33  N.  W.  919  (1887). 

It  Thwing  9.  Hall  Lbr.  Co.,  40  Minn.  184, 41  N.  W.  815  (1889);  Bfys^  a.  Sanl8ai^ 
137  Pa.  j68,  20  AtL  996  (1891). 

M  Dale  V,  Roosevelt,  5  Johns.  Ch.  (N.  Y.)  174  (1821). 

*^  Griffith  9.  Sebastian  Co.,  49  Ark.  24,  3  S.  W.  886  (1887). 

"  Rdief  was  granted  where  a  survey  was  made  the  basis  of  the  baisain.  MrM^Ha 
o.Terkhom,  116  N.  £.  327  (Ind.  1917);  Gikoy  9.  Alls,  22  la.  174  (1867;;  Coon  v.  Smidi» 
29  N.  Y.  393  (1864);  so  also  appraisement,  Freeman  9.  Jeffries,  L.  R.  a  Esl  189  (1869); 
inventory,  Spaulding  9.  Amencan  Wood  Board  Co.,  26  Hun.  (N.  Y.)  237  (1898);  or 
assay,  Coz  9.  Prentice,  3  M.  &  S.  344  (1815). 

"  Lindeberg  9.  Murray,  301  Pac.  759,  (Wash.  2921).  For  the  facts  of  this  cam, 
see  Recent  Cases,  infray  p.  765. 

It  is  easier  to  support  the  result  in  this  case  on  the  construction  of  the  oootnct 
held  by  the  dissenting  judges  than  under  that  of  the  majority.  Under  the  disaenting 
view  that  the  contracts  were  dependent,  the  rescission  of  the  contract  between  the 
two  banks  would  clearly  have  been  a  ground  for  relieving  the  plaintiff  from  hia  contract 
dependent  thereon.  Whereas,  under  the  construction  given  to  the  transaction  by  the 
majority  of  the  court,  that  the  contract  between  the  plaintiff  and  the  defendant  was 
separate  and  not  dependent  on  the  contract  between  ue  two  banks,  resassion  by  the 
plaintiff  would  be  permitted  only  if  the  fundamental  basis  of  the  oontiact  was  that  the 
corporation  assets  were  as  the  books  indicated  them  to  be. 
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into  under  a  mutual  mistake  as  to  the  assets  of  the  coiporation,  not 
only  flies  in  the  face  of  the  supposedly  accepted  note  case  of  HeclU  v. 
Batcheller^  but  is  also  contrary  to  a  square  decision  on  similar  facts  in 
an  earlier  Minnesota  case.'*  All  these  cases  may,  however,  be  explained 
on  the  basic  fact  test,  viz.j  that  ^' where  the  parties  assumed  a  certain 
state  of  facts  to  exist,  and  contracted  on  the  faith  of  that  assumption, 
they  should  be  relieved  from  their  bargain  if  that  assumption  (which 
was  made  by  them  the  fundamental  basis  of  their  agreement)  was  erro- 
neous." '*  In  all  these  intermediate  cases  the  parties  have  received  the 
thing  for  which  they  bargained.  There  is  no  question  of  identity  of  sub- 
ject matter.  The  error  goes  clearly  to  a  fact  which  may  be  called  collat- 
eral, or  extrinsic;"  but  since  that  fact  was  taken  by  tiie  parties  as  the 
fimdamental  basis  of  their  agreement  relief  should  be  granted. 

The  attempt  to  reduce  the  question  to  a  hard  and  fast  rule  of  identity 
of  subject  matter,  while  it  has  the  advantage  of  ease  of  application,  has 
not  worked  out  in  practice;  and  the  injustice  its  strict  application  would 
cause  in  some  cases  has  led  to  ingenious  but  unsubstantial  distinctions.^ 
Whether  the  basis  for  the  relief  granted  by  the  courts  is  the  general  feel- 
ing that  a  person  should  not  be  compelled  to  give  up  his  property  for 
much  less  than  it  is  really  worth,  and  that  is  inequitable  for  the  other 
party  to  retain  the  fruits  of  an  honest  error;**  or  that  there  is  a  substantial 
failure  of  consideration,  in  that  one  party  because  of  a  mistake  going  to 
the  essence  is  not  really  getting  what  the  parties  thought  he  was  going  to 
receive,*'®  or  that  where  both  parties,  though  literally  agreeing  to  the 
terms  of  the  bargain,  are  grossly  imaware  of  the  actual  facts,  for  the  law 
to  hold  them  to  their  obligations  would  be  perpetrating  an  injustice 
almost  as  great  as  though  they  had  never  really  assented  to  its  terms — in 
any  case  the  law  is  protecting  an  individual  from  the  loss  of  his  property 
through  a  transaction  based  on  a  fimdamental  assumption  which  is 
discovered  to  have  been  erroneous.  The  basic  fact  test  seems  to  be 
soimd.  True,  the  rule  is  not  easy  of  application;  but  it  is  the  one  which 
best  carries  out  the  intention  of  the  parties,  the  understanding  of  mer- 
chants, and  the  interests  of  justice. 
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Administrative  Law  —-Judicial  Review — Conclusiveness  op  Findings 
OF  Fact  by  Workmen's  Compensation  Commission  Under  Due  Process 
Clause.  — In  a  proceeding  under  a  Workmen's  Compensation  Act,  the  defense 

**  147  Mass.  335, 17  N.  E.  651  (1888).   Sec  note  15,  sufra. 

Sample  v,  Bridgfoith,  72  Miss.  293,  16  So.  876  (1894);  Kennedy  v.  Panama  Mail 
Co.,  L.  R.  2  Q.  B.  580  (1867).  See  Roland  R.  Foulke,  op,  cU,,  107;  Story,  op,  cit.,  §  219. 

tt  Costello  9.  Sykes,  143  Minn.  109,  172  N.  W.  907  (1019).  But  see  St.  Nicholas 
Church  9.  Kropp,  135  Minn.  115, 160  N.  W.  500  (1916),  where  relief  was  given  from  a 
unilateral  mistaxe  of  same  kind. 

■•  Sec  3  Wiuuston,  Contracts,  {  1544. 

^  Sec  Anson,  Contracts,  Corbin's  ed.,  §187,  note  i;  Clark,  Equity,  §  356. 

**  See  Cotter  v,  Luckie,  1918  N.  Zeal.  L.  R.  811;  Gardner  v.  Lane,  12  Allen  (Mass.) 
39  (1866).   And  also  3  Wiluston,  Contracts,  §  1569. 

*•  Sec  Roland  R.  roulke,  op,  cit„  223;  W.  W.  Kerr,  op,  cU.,  3  Jurid.  Soc.  Pap.  173. 

'^  See  3  Wiluston,  Contracts,  §  1544;  38  Am.  L.  Rrv.  334, 346. 
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was  that  the  injury  had  existed  before  the  commencement  of  the  employment 
After  a  hearing  before  the  arbitration  committee  and  a  review  of  its  findiiigt  by 
the  Arbitration  Commissioner,  compensation  was  refused.  The  plaintiff  appealed 
to  the  district  court,  which,  on  the  evidence  taken  before  the  committee  and  the 
Commissioner,  reversed  the  decision  of  the  Commissioner.  The  defendant  ap- 
pealed on  the  ground  that,  since  the  evidence  was  conflicting,  the  findings  of  the 
Commissioner  on  questions  of  fact  were  conclusive.  Held,  that  the  jud^ent  of 
the  district  court  be  reversed.  Hugkesv.  CudahyPackingCo.y  185  N.W.  6z4(Iowa). 
The  decision  in  the  principal  case  is  in  accord  with  the  majority  of  state  de- 
cisions relative  to  the  conclusiveness  of  administrative  findings  of  fact  in  work- 
men's  compensation  cases.  But  the  Supreme  Court  has  not  decided  whether 
such  procedure  affords  due  process.  See,  however,  Hawkins  v.  Bleakly  243  U.  S. 
2 10,  2 14-216.  In  cases  involving  postal  privileges,  the  issue  of  land  patents,  and 
taxation,  administrative  findings  of  fact  may  be  made  conclusive  in  the  absence 
of  arbitrariness.  Bates  and  Guild  Co.  v.  Payne,  194  U.  S.  106 ;  Johnson  v.  Drew, 
171  U.  S.  93 ;  Hillon  v.  MerriU,  no  U.  S.  97.  Cf.  American  School  of  Magnetic 
Healing  v.  Mc Annuity,  187  U.  S.  94.  See  E.  F.  Albertsworth,  "Judicial  Re- 
view of  Administrative  Action,"  35  Harv.  L.  Rev.  127, 136-143.  It  has  even 
been  held  that  the  findings  of  immigradon  officials,  when  the  fact  in  question 
is  United  States  citizenship,  may  be  final.-  Ju  Toy  v.  United  States,  198  U.  S. 
253.  This  position  is  extreme,  however,  and  later  utterances  of  the  Court 
indicate  that  it  will  be  astute  to  find  any  element  of  arbitrariness  in  the  course 
of  the  proceedings.  Kwock  Jan  Fat  v.  White,  253  U.  S.  454;  Chin  Yaw  v.  United 
States,  208  U.  S.  8, 12.  See  Nathan  Isaacs,  ''Judicial  Review  of  Administrative 
Findings,"  30  Yale  L.  J.  781.  On  the  other  hand,  in  proceedings  r^;arding 
rate  regulation  there  must  be  review  by  a  court  exercising  "independent 
judgment. "  Ohio  Valley  Water  Co.  v.  Ben  Avon  Borough,  253  U.  S.  287.  See 
L.  Curtis,  2nd,  "Judicial  Review  of  Commission  Rate  Regulation,"  34 
Harv.  L.  Rev.  862;  T.  P.  Hardman,  "Judicial  Review  as  a  Requirement  of 
Due  Process, "  30  Yale  L.  J.  681.  Judicial  review  of  findings  of  fact  in  work- 
men's compensation  cases  would  tend  to  defeat  one  of  the  principal  objects  of 
the  acts,  the  furnishing  of  a  cheap  and  speedy  procedure,  which,  though  perhaps 
rough,  has  been  deemed  more  socially  desirable  than  the  more  refined  but,  in 
practice,  inadequate  relief  afiForded  by  judicial  justice.  See  Thomas  R.  Powell, 
"The  Workmen's  Compensation  Cases,"  32  Pol.  Sd.  Quart.  542,  §si-56a 
The  need  is  obvious,  and  the  Court  will  probably  uphold  this  legislative  con- 
ception of  due  process.  See  GundUng  v.  Chicago,  177  U.  S.  183, 188;  Holden  v. 
Hardy,  169  U.  S.  366. 

Adioralty — Jurisdiction  —  State  Workmen's  Compensation  Acts  as 
Applied  to  Maritime  Accidents.  —  A  carpenter,  aiding  in  the  construction 
of  a  vessel  which  had  previously  been  launched  on  a  river  within  the  Fedcaral 
admiralty  jurisdiction,  was  accidentally  injured  in  the  course  of  his  emjrioy- 
ment.  He  had  previously  accepted  the  provisions  of  a  state  Workmen 's  Com- 
pensation  Act  which  provided  an  exclusive  remedy.  (1920  Olson's  Oregon 
Laws,  §  6605 ;[i9i3  Oreo.  Laws,]  c.  112.)  He  brings  alibel  in  admiralty  on  the 
tiieory  of  maritime  tort  Held,  that  the  libelant  do  not  recover.  Grant  Strntk- 
Porter  Ship  Co,  v.  Rhode,  U.  S.  Sup.  Ct.,  October  Term,  1921,  No.  35. 

A  stevedore  was  injured  in  the  course  of  his  employment  while  standiog 
on  a  wharf.  He  seeks  to  recover  under  an  elective  Workmen's  Compensatxm 
Act.  (1919  Me.  Laws,  c.  238.)  Held,  that  the  plaintiff  recover.  Berry  v. 
M.  F,  Donovan  6*  Sons,  Inc.  115  Atl.  250  (Me.). 

For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  743. 

Adverse  Possession — Againrt  Whom  Title  may  be  Gained — Muni- 
cipality—  Adverse  Possession  op  "Abandoned"  Highway.  —  The  de- 
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fendant  legally  established  a  highway  on  the  land  in  question  in  187 1.  The 
plaintiff  fenced  the  ground,  and  remained  in  possession  for  fifty  years.  The 
defendant  now  seeks  to  open  the  highway;  and  the  plaintiff,  claiming  abandon- 
ment by  the  county,  sues  for  an  injunction.  Eddy  that  the  injunction  be 
granted.   Arthur  v.  Wright  County,  185  N.  W.  602  (Iowa). 

As  a  result  of  the  wide  distribution  of  public  lands,  and  the  necessity  of 
protecting  the  rights  of  the  public  against  the  negligence  of  public  officials, 
the  ancient  rule  that  adverse  possession  cannot  defeat  the  title  of  the  sovereign 
still  persists.  Wagnon  v.  Fairbanks,  105  Ala.  527, 17  So.  20.  See  15  Harv.  L. 
Rev.  146;  23  Harv.  L.  Rev.  555.  But  since  a  mimidpality  is  more  compact 
than  a  state,  and  has,  therefore,  less  excuse  for  overlooking  adverse  possessors, 
some  coiurts  allow  acquisition  of  title  by  adverse  possession  against  a  munici- 
pality. Ft.  Smith  v.  AfcKibbin,  41  Ark.  45;  Meyer  v.  Lincoln,  33  Neb.  566,  50 
N.  W.  763.  Most  jurisdictions  reject  this  distinction  on  the  ground  that  the 
same  reasoning  used  in  the  case  of  states  applies,  though  to  a  less  degree,  in  the 
case  of  municii>alities.  Ralstdn  v.  Weston,  46  W.  Va.  544, 33  S.  £.326;  Kopf  v. 
Utter,  loi  Pa.  St.  27.  See  also  3  Dillon,^  Municipal  Corporations,  5  ed., 
§  1 193.  The  rule  is  inapplicable  as  to  public  property  devoted  to  ^f^m-private 
uses.  Mowry  v.  Providence,  10  R.  I.  52.  See  15  Harv.  L.  Rev.  846;  3  Dillon, 
op.  cit.,  §  1188;  Elliott,  Roads  and  Streets,  2  ed.,  §§  882,  883.  And  some 
authorities  woiild  allow  title  to  be  acquired  in  any  case  of  great  hardship,  on  a 
theory  of  "estoppel."  See  Heddleston  v.  Hendricks,  52  Ohio  St.  460,  465,  40 
N.  £.  408,  409.  See  3  Dillon,  op.  cit.,  §  1194.  But  see  Ralston  v.  Weston, 
supra,  at  555.  The  principal  case  suggests  another  limitation,  whereby  prop- 
erty "abandoned"  by  the  municipality  may  vest  in  adverse  possessors.  See 
accord,  Weber  v.  Iowa  City,  119  Iowa,  633,  93  N.  W.  637;  Webber  v.  Chapman, 
42  N.  H.  326.  Cf.  CoUeU  V.  Board  Com  *rs  County  of  Vanderburgh,  119  Ind.  27, 
21  N.  £.  329.  See  also  3  McQuillan,  Municipal  Corporations,  §  1399,  note 
84.  The  Iowa  position  is  virtually  a  repudiation  of  the  general  doctrine,  for 
the  distinction  between  "abandonment"  and  non-user  is  practically  illusory. 
Cf.  Elliott,  op.  cit.,  §  885.  Certainly  public  highwa3rs  sJiould  be  protected 
from  adverse  possessors.  See  2  TiFFAi<nr,  Real  Property,  2  ed.,  §  417.  Stat- 
utes reach  this  result  in  some  jurisdictions.  See  1920  Oreg.  Laws,  §  4704, 
4705;  1917  Utah  Comp.  Laws,  §  6457. 

Ambassadors  and  Consuls  —  Immunity  of  Consuls  from  Prosecution 
in  State  Courts. — The  defendant,  a  consul  general,  was  indicted  in  a  state 
court  after  the  revocation  of  his  exequatur  by  the  President,  for  crimes  com- 
mitted while  he  was  consul.  A  statute  provides  that  the  jurisdiction  of  the 
Federal  courts  shall  be  exclusive  of  the  state  coiurts  in  "suits  and  proceedings 
.  .  .  against  consids  or  vice  consuls"  (36  Stat,  at  L.  1160).  The  defendant 
moved  that  the  indictment  be  dismissed.  Hdd,  that  the  motion  be  denied. 
People  v.  Savitch,  190  N.  Y.  Supp.  759  (Gen.  Sessions,  N.  Y.  Co.). 

For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  752. 

Bnxs  AND  Notes  —  Pxtrchasers  for  Value  Without  Notice  —  Altera- 
tion, Certification,  and  Subsequent  Bona  Fide  Purchase  —  Ne- 
gotiable Instruments  Law,  §  62.  —  A  St.  Louis  bank  drew  a  draft  on  a 
Chicago  bank,  and  mailed  it  to  the  payee  in  Pittsburgh.  The  draft  was  stolen 
from  the  mails.  The  thief  erased  the  name  of  the  payee,  skilfully  inserted  his 
own  name,  indorsed  the  instrument,  and  presented  it  in  payment  for  some 
diamonds;  a  certification  was  secured,  and  the  jewels  were  thereupon  turned 
over  to  him.  The  jeweller  deposited  the  draft  in  the  defendant  bank;  the  plain- 
tiff, the  drawee  bank,  paid  it  through  the  clearing  house,  and,  having  discovered 
the  foigery,  sought  to  recover  the  money  so  paid.   Held,  that  it  cannot  recover. 
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^niional  City  Bank  of  Ckkago  v.  NaHonal  Bank  of  ike  Republic  of  Chicago^  300 
lU.  103, 132  N.  E.  832. 
For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  749. 

Cassiers — Injury  to  Goods — LiABniry  when  Goods  ase  Accoiipan- 
lED  BY  OwNES.  —  The  defendant  operated  a  ferzy  for  hire,  holding  hlmsdf 
out  to  serve  evervone  who  should  desire  to  make  use  of  the  f  acOities  he  offered. 
The  boat  he  used  was  not  equipped  with  chains,  bumpers,  or  end-gates.  The 
plaintiff  drove  his  team^  of  mules  and  wagon  on  the  boat  to  be  ferried.  Shortly 
atter  the  boat  left  the  landing  the  mules  for  some  unknown  reascm  backed  so 
that  the  hind  wheels  of  the  wagon  hung  in  the  water.  The  plaintiff  undertook 
to  make  the  mules  pull  the  wagon  back  on  the  boat.  The  wagon,  however, 
dragged  the  mules  mto  the  water  and  th^r  were  drowned.  The  trial  court, 
without  jury,  gave  judgment  for  the  plaintiff.  The  defendant  appeals,  assign- 
ing as  error  that  the  court  had  concluded  as  a  matter  of  law  that  the  defendant 
was  liable  by  reason  of  negligence  and  that  as  a  matter  of  law  the  def endsuit  was 
liable  as  an  insurer  of  goods.  HMy  that  the  judgment  be  affirmed.  Bean  v. 
Hinson,  235  S.  W.  327  (Tex.  App.). 

For  a  discussion  of  the  principles  involved,  see  Notes,  supra^  p.  747. 

CoMEUCT  OP  Laws  —  Dqmicil — Efhcacy  or  Intent  to  Retain  Osig- 
INAL  DoiaciL  When  Old  Home  Is  Abandoned  and  New  One  Established.  — 
In  a  transfer  tax  proceeding  it  became  necessary  to  detennine  the  decedent's 
domidl.  His  domidl  of  origin  was  Connecticut,  where  he  married  and  raised 
a  family.  When  sixty  years  of  age,  he,  with  his  family,  moved  to  New  YorL 
It  seems,  from  the  facts  and  their  treatment  by  the  court,  that  the  decedent 
abandoned  his  Connecticut  home  and  established  a  new  home  in  New  Yoik; 
but  he  unequivocally  declared  that  "he  had  no  intention  of  rlianging  his  l^gal 
residence."  He  died  in  New  York  twenty  years  later.  A  statute  imposed  on 
the  decedent's  executor  the  burden  of  proving  that  the  decedent  was  not  dom- 
iciled in  New  York.  (1916  N.  Y.  Laws,  c.  551,  §  i;  Tax  Law,  §  243.)  Hdd, 
that  the  decedent  was  domiciled  in  Connecticut  at  the  time  of  his  death.  MaUer 
of  Lyon,  191  N.  Y.  Supp.  260  (Surr.  Ct.).  ^ 

It  was  at  one  time  thought  that  the  animus  necessary  for  a  change  of  dom- 
idl was  an  intent  to  acquire  a  new  dvil  status.  See  AU*y  Gen*l  v.  Countess 
de  WahlsiaU,  3  H.  &  C.  374,  387.  See  23  Harv.  L.  Rev.  211.  But  this  has 
probably  never  been,  and  certainly  is  not  now,  the  accepted  common-law  doc- 
trine. Douglas  V.  Douglas,  L.  R.  i!2  Eq.  Cas.  617.  ,  See  35  Haev.  L.  Rev.  189, 
191.  On  the  contrary,  if  one  goes  to  another  jurisdiction  with  the  intention 
merely  of  becoming  subject  to  the  personal  law  of  that  jurisdiction,  but  with 
no  intent  to  make  his  home  there,  he  does  not  acqidre  a  new  domidL  Kerby 
V.  Charlestown,  78  N.  H.  301,  99  Ati.  835;  Chaine  v.  Wilson,  i  Bosw.  (N,  Y. 
Super.  Ct.)  673.  See  Semple  v.  Commonwealth,  181  Ky.  675,  679,  205  S.  W. 
789,  791.  But  see  Matter  of  Newcomb,  192  N.  Y.  238,  84  N.  E.  950;  Winsor*s 
Estate,  264  Pa.  St.  552, 107  Atl.  888;  33  Haev.  L.  Rev.  863.  The  animus  nec- 
essary for  the  acquisition  of  a  new  domidl  is  an  intent  to  establish  a  new  home. 
Not  only  is  this  necessary,  but,  combined  with  presence,  it  is  condusive  of  a 
change  of  domidl.  The  prindpal  case,  holding  that  an  intent  not  to  change 
the  domidl  controls,  seems  wrong.  In  re  Steer,  3  H.  &  N.  594 ;  Butler  v.  Hopper, 
I  Wash.  Circ  Ct.  499  (D.  Pa.) ;  Butler  v.  Farnsworth,  4  Wash.  Circ  Ct.  loi 
(D.  Pa.);  Lyman  v.  Fiske,  17  Pick.  (Mass.)  231;  Dickinson  v.  Brookline,  181 
Mass.  195, 63  N.  E.  331;  Matter  of  Rooney,  172  App.  Div.  274, 159  N.  Y.  Supp. 
132;  Turner  v.  Turner,  87  Vt.  65,  88  Ati.  3.  See  Jacobs,  Domicil,  §§  148-149. 
C/.  In  re  FauUin's  WiU,  113  Atl.  240  (N.  J.).  Domidl  is  merely  a  legal  con- 
sequence of  tiie  establishment  of  a  home;  given  that  fact,  the  result  slwuld  be 
of  the  will  of  the  party.    See  Dicey,  Domiol,  85.    See  also 
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Joseph  H.  Beale,  "The  Progress  of  the  Law:  The  Conflict  of  Laws,"  34  Haev. 
L.  Rev.  50,  52.  But  see  20  Col.  L.  Rev.  87.  An  intent  to  retain  an  abandoned 
domidl  ^oiild  have  no  more  effect  than  an  intent  to  create  a  new  one. 

Contracts — Rescission  vos  Mutual  Mistake  of  Fact.  —  The  defunct 
B  bank  entered  into  a  contract  with  the  S  bank  whereby  the  S  bank  agreed  to 
take  over  the  assets  and  assume  all  the  liabilities  of  the  B  bank,  and  to  hold  the 
stockholders  of  the  B  bank  harmless;  and  M,  a  principal  stockholder  in  the  B 
bank,  agreed  to  buy  some  of  its  fixed  assets  from  the  S  bank.  After  this  agree- 
ment between  the  banks  was  made,  L,  an  ofl^cer  of  the  S  bank,  entered  into  a 
contract  with  M  to  buy  all  of  his  stock  in  the  B  bank.  Unknown  to  all  the 
parties  a  defalcation  had  occurred,  and  the  assets  of  the  B  bank  were  really 
only  about  50%  of  the  amount  represented  by  its  books.  The  S  bank  refused 
to  proceed  widi  its  contract,  and  a  new  one  was  executed  in  which  the  stock- 
holders of  the  B  bank  agreed  to  an  assessment  on  their  stodL  to  make  up  the 
deficiency.  L  brought  suit  to  rescind  his  contract  with  M. .  Hdd^  that  the 
rdid  be  granted.   Lindeberg  v.  Murray ,  301  Pac.  759  (Wash.). 

For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  757. 

Cobporations  —  Promoters  —  LiABnirv  of  Promoter  to  Corpora- 
tion Promoted  on  Issue  of  Stock  for  Overvalued  Property.  —  In  prep- 
aration for  the  organization  of  the  A  Corporation,  X,  the  promoter,  entered 
into  contracts  with  the  stockholders  of  B  Coiporation  whereby  they  agreed  to 
receive  for  each  share  of  B  stock  one  share  of  A  stock,  upon  the  formation  of 
A  Corporation.  Unknown  to  the  B  stockholders,  X  obtained  an  option  from 
Y  to  purchase,  for  $50000  of  A  stock,  the  secret  formulae  owned  by  Y  and  used 
in  the  business  of  the  B  Corporation.  Later,  the  A  Corporation,  with  X  in 
complete  control  through  the  use  of  dummy  directors,  was  organized  with  a 
capital  StodL  of  $500000.  X  caused  $15000  capital  stock  of  A  Corporation  py 
be  issued  to  the  B  stockholders  in  accordance  with  the  above  agreement.  X 
also  caused  $300000  capital  stock  of  A  Corporation  to  be  issued  to  Y^  who  held 
this  stock  for  the  bene^t  of  X.  X  sold  this  stock  to  innocent  purchasers  and 
kept  the  proceeds.  The  A  Corporation  sues  X,  alleging  the  above  facts  and 
that  the  formulae  were  of  no  yahie.  EM,  that  a  demurrer  to  the  complaint 
be  overruled.    American  Barley  Co,  v.  McCourtie,  185  N.  W.  506  (Minn.). 

With  a  laudable  desire  to  redress  a  palpable  fraud,  judges  are  too  apt 
blindly  to  permit  a  coiporation  to  recover  ''secret  profits"  from  its  promoteis, 
regardless  of  whether  or  not  the  corporation  has  been  damaged.  It  is  sulmiitted 
that,  in  situations  where  corporate  creditors  are  not  involved,  the  cases  should 
be  divided  into  two  classes.  Where  the  coiporation  convesrs  its  assets  or  exe- 
cutes its  obligation  in  return  for  overvalued  property  sold  to  it  by  promoters, 
the  coiporation  (imless  it  has  acted  throu^^  an  independent  and  informed 
board  of  directors)  can  obtain  redress  for  the  wrong  done  it.  Erlanger  v.  New 
Sombrero  Phosphate  Co,,  3  App.  Cas.  1218;  Davis  v.  Las  Ovas  Co,,  227  U.  S.  80; 
South  Joplin  Land  Co,  v.  Case,  104  Mo.  572, 16  S.  W.  390.  See  i  Morawetz, 
Private  Corporations,  2  ed.,  §§  291-292.  But  where,  as  in  the  principal 
case,  all  that  the  corporation  did  was  to  issue  its  stock  for  the  promoters' 
property,  the  corporation  has  not  been  damaged;  for  a  share  of  stock  is  not 
an  asset  or  an  obligation  of  the  corporation  issuing  it  —  it  is  merely  the  holder's 
fractional  interest  in  the  corporation.  See  R.  D.  Weston,  ''Promoters'  Lia- 
bility: Old  Dominion  v,  Bigdow,"  30  Harv.  L.  Rev.  39.  C/.  Old  Dominion 
Copper  Co,  v.  Lemsohn,  210  U.  S.  206.  Contra,  Old  Dominion  Copper  Co.  v. 
Bigelow,  203  Mass.  159,  89  N.  E.  193;  Pietsch  v.  Milbrath,  123  Wis.  647,  loi 
N.  W.  388,  102  N.  W.  342.  See  also  22  Harv.  L.  Rev.  48;  58  Univ.  op  Pa. 
L.  Rev.  226.  It  has  been  suggested  that  the  repentant  coixwration  might 
sue  the  promoters  and  recover  as  trustee  for  those  actually  damaged.     Cf. 
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Hyde  Park  Terrace  Co.  v.  Jackson  Bros.  Realty  Co,,  i6i  App.  Div.  699,  14 

N.  Y.  Supp.  1037.  But  this  crude  procedural  device  seems  unnecessaiy* 
particularly  under  modem  statutes  allowing  liberal  joinder  of  parties  plain- 
tiff.  The  remedy  for  the  promoters'  wrong  should  be  extended  only  to  those 
individual  shareholders  who  have  been  damaged  thereby,  and  only  to  the 
extent  to  which  each  has  been  so  damaged.  See  Blum  v.  WkUney,  185  N.  Y. 
232,  77  N.  E.  1 159.   C/.  8  Col.  L.  Rev.  567. 

Chbonal  Law  —  Appeal  —  Right  of  One  Who  Has  Served  Sentence 
TO  Appeal.  —  The  appellant,  sentenced  to  imprisonment  for  a  nusdemeanOT, 
after  serving  the  sentence  prosecuted  an  appeal  within  due  time.  Held,  that 
the  appeal  be  dismissed.   State  v.  Cohen,  201  Pac  1027  (Nev.). 

An  appeal  after  the  payment  of  a  fine  imposed  in  a  criminal  action  is  gen- 
erally denied  as  moot.  State  v.  Wells ,  127  Minn.  252, 149  N.  W.  286;  Stale  t. 
WestfaU,  37  Iowa,  575 ;  Batesburg  v.  Mitchell,  58  S.  C.  564. 37  S.  E.  36.  Contra, 
Commonwealth  v.  Fleckner,  167  Mass.  13,  44  N.  E.  1053;  Johnson  v.  Stale,  172 
Ala.  424,  55  So.  226.  It  is  arguable  that  the  fine  might  be  repaid,  on  a  re- 
versal, as  money  paid  under  corporal  duress;  in  such  a  case  an  appeal  would 
not  be  moot.  But  if  the  punishment  is  a  sentence  of  imprisonment  and  sen- 
tence has  been  served,  a  reversal  can  give  the  accused  no  l^;al  benefit.  The 
stigma  upon  his  name  forms  no  part  of  the  legal  punishment  intended;  an 
appeal  to  remove  it,  therefore,  involves  no  legal  question  and  is  moot.  Contra, 
Roby  V.  State,  96  Wis.  667,  71  N.  W.  1046.  But  should  an  appeal  be  dlsmis^ 
on  such  technical  grounds?  The  administration  of  justice  must  conform  in 
some  degree  to  the  popular  conception  of  what  justice  is.  Courts  sometimes 
do  entertain  moot  appeals.  See  34  Harv.  L.  Rev.  416, 418.  A  wise  rule  would 
leave  the  allowing  of  such  an  appeal  to  the  soimd  discretion  of  the  court.  And 
the  result  might  well  depend  upon  whether  the  defendant  had  availed  himsdf 
of  an  opportunity  to  stay  execution  pending  appeaL  See  191 2  Nev.  Rev. 
Laws,  §  7294. 

Divorce  —  Proof  of  ADtiLTERV  —  Prestthption  of  Chiud's  Legiti- 
macy. —  331  days  after  intercourse  between  husband  and  wife,  the  wife  gave 
birth  to  a  child.  The  husband  sued  for  divorce  on  the  ground  of  adultery, 
introducing  no  evidence  except  the  unusually  long  period  between  intercourse 
and  birth.  It  appeared  by  the  testimony  of  experts  that,  although  almost  un- 
precedented, 331  days  could  not  be  called  an  impossible  period  of  gestation. 
Held,  that  the  petition  be  dismissed.   Gaskill  v.  Gaskill,  [1921]  P.  425. 

Where,  as  in  the  principal  case,  the  fact  of  a  child's  illegitimacy  must  be 
proved  as  a  necessary  step  in  the  proof  of  adulteiy,  the  courts,  without  inquir- 
ing whether  they  are  justified  in  so  doing,  adopt  the  presumptions  in  favor  of 
legitimacy  which  are  applied  in  cases  where  the  legitimacy  is  directly  in  issue. 
Gordon  v.  Gordon,  [1903J  P.  141;  Wallace  v.  Wallace,  73  N.  J.  Eq.  403,  67  AtL 
6x2.  One  of  these  presimiptions  is  that,  if  intercourse  between  husband  and 
wife  is  proved  or  admitted,  a  child  bom  to  the  wife  is  the  husband 's  child,  unless 
the  husband  is  impotent  or  the  spouses  white  and  the  child  a  mulatto.  See 
Gordon  v.  Gordon,  supra;  Estate  of  Walker,  180  Cal.  478,  181  Pac.  792;  Estate 
of  McNamara,  181  Cal.  82, 183  Pac.  552.  If  the  child  is  born  within  a  normal 
period  of  gestation,  the  presimiption  is  conclusive.  When  the  interval  is  beyond 
the  normal  gestation  period,  tiie  presimiptfon  would  seem  to  lose  fts  conclu* 
sive  character,  and  the  more  abnormal  the  period  the  weaker  should  be  the 
presmnption.  See  Hubback,  Evidence  of  Succession,  413.  But  there  is 
no  evidence  to  rebut  such  a  presumption  in  the  principal  case,  and  if  t}ie  pre- 
sumption can  properly  be  applied  in  such  cases,  the  decree  is  correct.  The 
presumption  has  no  basis  in  logic  See  Estate  of  McNamara,  supra.  It  is 
justified  by  a  policy  to  protect  the  inheritance  of  property,  the  integrity  of  the 
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family  relation,  and  the  personality  of  the  child.  See  Matter  of  Matthews,  153 
N.  Y.  443, 47  N.  E.  901 ;  Powell  v.  SkUe,  84  Ohio  St.  165, 95  N.  E.  660;  Mdvin 
J.,  dissenting,  in  EskUe  of  McNamaray  supra.  While  the  child's  rights  of 
substance  are  not  directly  involved  in  the  principal  case,  it  would  seem  proper 
to  apply  the  presumption  for  the  protection  of  the  child's  interests  of  per- 
sonidity. 

Easements  —  Extent  op  User  —  Qboer  to  Compel  Closing  op  Gate.  — 
A  had  a  right  of  way  over  B  's  land.  In  order  to  confine  his  live-stock,  B  fenced 
his  land,  leaving  a  gate  to  preserve  the  way.  A  refusing  to  close  the  gate,  B 
brought  a  bill  to  compel  A  to  do  so.  Held,  that  A  must  close  the  gate.  Geohegan 
V.  Henry,  55  Ir.  L.  J.  Rep.  190. 

The  owner  of  the  servient  tenement  may  maintain  gates  across  a  way  created 
by  grant,  if  they  are  necessary  to  a  reasonable  enjoyment  of  his  property  and 
do  not  unduly  interfere  with  tiie  easement  granted.  Green  v.  Gof^  153  HI.  534, 
39  N.  £.  075;  Blais  v.  Cla/re,  207  Mass.  67,  92  N.  E.  1009.  See  Jones,  £ase« 
ments,  §§400-407.  The  right  may,  however,  be  expressly  or  impliedly  nega- 
tived in  the  grant  of  the  easement.  See  Flaherty  v.  Fleming,  58  W.  Va.  669,  52 
S.  £.  857 ;  Dickinson  v.  Whiting,  141  Mass.  414,  6  N.  E.  92.  The  same  rdie 
should  apply  when  the  easement  is  acquired  by  prescription,  though  the  way 
was  totally  unobstructed  during  the  prescriptive  period.  The  nature  of  the 
easement  gained  should  govern,  rather  than  the  particular  manner  of  use  by 
which  it  was  gained.  Luster  v.  Garner,  1 28  Tenn.  160, 1 59  S.  W.  604 ;  Ames  v. 
Shaw,  82  Me.  379,  19  AtL  856.  Contra,  Shivers  v.  Shivers,  32  N.  J.  Eq.  578; 
Pankboner  v.  Carder,  127  Ind.  164,  26  N.  E.  766.  If  it  is  once  admitted  that 
the  maintenance  of  gates  b  reasonable  under  the  circumstances,  the  owner  of 
the  easement  must  dose  them.  Mendelson  v.  McCabe,  144  Gal.  230,  77  Pac 
915;  Griffin  v.  Gilchrist,  29  R.  I.  200, 69  AtL  6Sy,Helfvig  v.  Miller,  47  Pa.  Super. 
Ct.  171.  Failure  to  do  so  is  an  abuse  of  his  right,  the  repetition  of  which  will 
be  enjoined  in  order  to  prevent  a  multiplicity  of  petty  actions  at  law. 

Executors  —  LiABnxnr  to  Account  pos  Proptts  Indirectly  Derived 
PROM  Control  over  the  Estate.  —  The  defendant  Trusts  Corporation 
held  as  executor  a  controlling  interest  in  the  stock,  and  thereby  ''carried  on 
the  business,"  of  the  W  Corporation.  The  latter  corporation,  having  a  large 
sum  on  hand,  deposited  it  with  the  defendant  upon  terms  which  ''it  was  ad- 
mitted were  more  profitable  [to  the  W  Corporation]  than  any  that  could  have 
been  made  with  a  bank."  The  beneficiaries  of  the  estate  brought  this  bill, 
charging  inter  alios  that  the  defendant  would  make  a  profit  out  of  the  deposit 
and  because  of  its  fiduciary  position  ought  to  have  to  account  for  it.  Held, 
that  this  portion  of  the  bill  be  dismissed.  Woods  v.  Toronto  General  Trusts 
Corporation,  20  Ont.  Weekly  Notes,  431. 

A  trustee  or  other  fiduciary  may  not  retain  any  profit  derived  from  dealings 
with  the  trust  estate.  Magruder  v.  Drury,  235  U.  S.  106;  Scott,  Cases  on 
Trusts,  501;  Skinnell  v.  Mahoney,  197  App.  Div.  808,  189  N.  Y.  Supp.  845. 
See  Hand  v.  Allen,  1 28  N.  E.  305, 312  (111.).  Nor  may  he  keep  profits  derivwi 
immediately  from  his  own  property  if  they  are  obtained  indirectly  by  virtue 
of  some  advantage  given  by  his  holding  of  the  trust  res.  Bay  State  Gas  Co, 
V.  Rogers  J 147  Fed.  557  (Circ.  Ct.,D.  Mass.).^  See  20  Harv  L.  Rev.  337.  The 
rule  is  one  of  precaution  and  is  applied  stringently  because  of  the  otherwise 
great  possibility  of  abuse.  Since  in  the  principal  case  the  stock  in  the  W  Cor- 
poration gave  the  defendant  a  potential  control  of  the  corporation's  money, 
a  decision  for  the  plaintiff  might  upon  the  authorities  have  been  expected. 
But  it  may  be  that  the  corporation  was  governed  by  a  board  of  directors  not 
subservient  to  the  defendant.  If  that  was  so,  the  decision  may  be  supported 
on  the  ground  that,  so  long  as  it  acts  in  good  faith  and  not  to  the  positive 
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detriment  cf  the  estate,  such  a  directorate  insulates  the  liability  of  the  fidu- 
ciary. Thus  promoters,  although  standing  in  a  fiduciary  relationshq>,  may 
deal  with  their  corporation  to  their  own  advantage  if  they  furnish  it  with  an 
independent  directorate  and  make  full  disclosure  of  their  own  interests.  See 
Dickerman  v.  Northern  Trust  Co,,  176  U.  S.  181,  204;  Erlanger  v.  New  Sombrero 
Phosphate  Co.,  3  App.  Cas.  1218,  1336.  But,  even  aasuming  such  a  director- 
ate, a  decision  contra  to  the  prindpalcase  would  not  be  surprising,  and  would 
not  require  any  "disr^ard  of  the  corporate  fiction." 

Extradition  —  Interstate  Rendition — LiABiury  of  the  Susrendesed 
Person  to  Civil  Action  in  the  Demanding  State.  — The  defendant  was 
brought  into  Oregon  from  Utah  by  virtue  of  rendition  proceedings,  to  be  tried 
for  a  crime.  While  the  prosecution  was  pending  he  was  personally  summoned 
to  answer  in  a  dvil  action  brought  in  an  Oregon  state  court.  Upon  his  peti- 
tion the  cause  was  removed  to  itie  Federal  court.  He  then  moved  therein  to 
quash  the  service  of  summons.  Held,  that  the  motion  be  granted.  BramwA 
V.  Owen,  276  Fed.  36  (9th  Circ.). 

A  non-resident  voluntarily  coming  into  the  state  to  defend  a  dvH  action  is 
exempt  from  the  service  of  avil  process  in  another  action.  See  Brown,  Courts 
AND  THEIR  JURISDICTION,  2  ed.,  §  42.  The  Tule  is  based  on  a  public  policy  to 
encourage  voluntary  attendance  upon  the  courts  and  expedite  the  adminisp 
tration  of  justice.  Since  the  reasons  for  the  rule  do  not  exist  in  the  case  of  a 
defendant  within  the  jurisdiction  under  compulsion,  exemption  from  civil 
process  is  generally  denied  him.  Netograph  Mfg.  Co,  v.  Scrugham,  197  N.  Y. 
377,  90  N.  E.  962.  On  the  same  ground  the  exemption  is  denied  by  the  wei^t 
of  authority  to  a  defendant  involimtarily  present  in  the  state  by  virtue  of 
interstate  rendition.  Reid  v.  Ham,  54  Minn.  305,  56  N.  W.  35;  RuUedge  v. 
Krauss,  73  N.  J.  L.  397,  63  Atl.  988.  Contra,  Mcletor  v.  Sinnen,  76  Wis.  308, 
44  N.  W.  1099.  But  it  is  submitted  that  in  this  situation  good  faith  on  the  pait 
of  the  state  requires  the  exemption.  There  is  no  objection  to  trying  the  defend- 
ant for  a  crime  other  than  that  for  which  he  was  surrendered;  since  if  he  returns 
to  the  surrendering  state  he  can  be  again  extradited.  Lascdles  v.  Georgia,  148 
U.  S.  537.  But  the  Constitution  imposes  an  obligation  on  the  states  to  sunen- 
der  fugitives  for  the  purposes  of  criminal  jurisdiction  only.  See  United 
States  Constitution,  Art.  IV,  §  2  (2).  As  to  granting  dvil  jurisdiction,  the 
surrendering  state  stands  on  the  same  footing  as  an  independent  sovereignty. 
The  rule  of  international  extradition  should  apply.  See  In  re  RemUz,  39  Fed. 
204  (2d  Circ);  SmUh  v.  Corrigan,  249  Fed.  273  (5th  Circ).  Unless  the  sur- 
rendering state  expressly  confers  dvil  jurisdiction  over  the  fugitive  xxposa  the 
demanding  state  it  is  a  breach  of  good  faith  for  the  latter  to  assert  it.  See 
17  Harv.  L.  Rev.  498. 

International  LKvt-^Dz  Facto  Governicents  —  Russian  Soviet  as 
Party  Defendant.  -^The  plaintiff  brought  an  action  for  conversion  against 
the  Soviet  Government^  jurisdiction  being  based  on  an  attachment  of  its  pn^ 
erty.  The  Soviet  Government  had  not  been  recognized  by  the  United  States. 
The  defendant  moved  to  dismiss  the  complaint,  on  the  ground  that  it  had  no 
capadty  to  be  sued.  Hdd,  that  the  motion  be  denied.  Wulfsohn  v.  Russian 
Soviet  Government,  66  N.  Y.  L.  J.  1711  (Sup.  Ct.) 

One  sovereign  state  may  sue  in  another  state.  Untied  States  v.  Wagner, 
L.  R.  2  Ch.  App.  $2>2\Reputllic  of  Honduras  v.  Soto,  112  N.  Y.  310, 19  N.  E.  845; 
State  of  Yucatan  v.  Argumedo,  92  Misc.  547,  157  N.  Y.  Supp.  219.  But  the 
capadty  to  be  a  plaintiff  has  been  denied  to  an  unrecogmzed  government 
Russian  Soviet  Gaoemment  v.  Cibrario,  191  N.  Y.  Supp.  543  (App.  Div.); 
Russian  Soviet  Government  v«  Steamers  Penza  and  Tobolsk,  66  N.  Y.  L.  J.  33 
(Fed.Di8t.Ct,£.D.N.Y.).  Butsee3i  YaleL.  J.534.  This  case  holds  such 
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a  government  as  defendant.  There  is  no  inherent  reason  to  refuse  judicial 
cognizance  of  a  de  facto  government  as  a  legal  unit  A  usurping  group  may  be 
dealt  with  as  a  le^  entity  in  litigation  without  embarrassing  the  political  de- 
partments of  the  c^vemment.  Political  questions  will  be  involve!  if  at  all, 
only  in  the  determination  of  the  powers  and  responsibilities  of  this  legal  unit. 
Where  a  government  is  recognized  after  an  action  is  started,  the  ddPendant 
cannot  assert  that  there  was  no  party  plaintiff  at  the  beginning  of  the  action. 
State  of  Yucatan  v.  Argumedo,  supra.  This  indirectly  assumes  that  there  was  a 
legal  unit  before  recognition,  the  reconiition  merdy  removinj^  political  ob- 
jections to  the  suit.  Though  the  Soviet  Government  is  a  legal  umt,  the  capacity 
to  sue  may  be  denied  because  of  political  considerations.  But  there  should  he 
no  rule  of  thumb  as  suggested  in  the  Cibrario  case;  rather  such  capacity  should 
depend  upon  the  political  ramifications  of  the  particular  litigation.  The  princi- 
pal case  mvolved  no  political  objections,  which  is  the  normal  situation  where 
the  de  facto  government  is  the  defendant.  Obviously  this  defendant  is  not 
protected  by  the  usual  immunity  of  foreign  states  based  upon  comity.  Kingdom 
ofRoumania  v.  Guaranty  Trust  Co,,  350  Fed.  341  (2d  Circ). 

InTESSTATB  COiaCERCE  —  CONTKOL  BY  CONGRESS  —  RESPONSIBILITY  TOR 
DlSCRDflNATIOK  UNDER  §  3  07  THE  INTERSTATE  COMHERCE  ACT.  —  Certain 

southern  and  midwestem  carriers,  with  whom  the  plaintiffs  had  through  routes 
and  joint  rates,  allowed  the  privilege  of  crecsoting-in-transit  to  creosoting 
companies  on  their  lines.  The  plaintiff  carriers  refused  to  grant  this  privilege 
to  the  X  Comfumy,  a  competing  creosoting  company,  and  the  only  one  on 
the  plaintiffs'  lines.  On  petition  of  the  X  Company,  the  Interstate  Commerce 
Commission  found  that  the  denial  of  this  privilege  was  not  unjust  or  unrea- 
sonable under  (  i  (6)  but  did  subject  the  company  to  unjust  discrimination 
imder  §  3  of  the  Interstate  Commerce  Act.  (24  Stat.  At.  L.  379,  380.)  It 
ordered  the  plaintiffs  to  remove  this  undue  discrimination.  (American  Cre^ 
osoting  Co.  V.  Director  General,  61 1.  C.  C.  145.)  The  plaintiffs  applied  for  a 
preliminary  injunction  to  prevent  the  enforcement  of  this  order.  The  appli- 
cation  was  denied.  Held,  that  the  decree  be  reversed.  Central  R.  R.  of  N.  J, 
v.  United  States,  IT.  S.  Sup.  Ct.,  Oct.  Term,  192 1,  No.  436. 

Whether  or  not  discrimination  exists  in  a  given  case  is  a  question  of  fact. 
Interstate  Commerce  Commission  v.  Alabama  Midland  Ry.,  168  U.  S.  144.  The 
findings  of  the  Interstate  Commerce  Commission  in  this  respect  are  conclusive, 
unless  arbitrary.  Manufacturers  Ry.  Co.  v.  United  States,  246  U.  S.  457.  But 
in  the  principal  case  there  is  a  question  of  law:  whether  the  discrimination 
found  was  attributable  to  the  plaintiffs.  Such  a  question  is  decided  de  novo 
by  the  courts.  Texas  b'  Pacific  Ry.  v.  Interstate  Commerce  Commission,  162 
U.  S.  197.  It  is  an  eminently  proper  construction  of  §  3  that  it  prohibits  only 
discrimination  by  a  carrier  between  shippers  on  its  own  lines,  or  by  several 
carriers  "if  each  carrier  has  participate  in  some  way  in  that  which  causes 
the  unjust  discrimination."  Cf.  Penn.  Refining  Co.  v.  Western  N.  Y.  &•  Pa. 
R.  R.  Co.,  208  U.  S.  208;  Phila.  6*  Reading  Ry.  v.  United  States,  240  U.  S.  334. 
The  hardship  to  the  X  Company  was  caused  by  the  distant  carriers  independ- 
ently granting  the  privilege  to  its  competitors.  The  advisability  of  such  a 
practice  may  depend  on  local  conditions.  It  would  be  unfortunate  if  a  carrier 
could  be  compeUed  to  grant  a  privilege  merely  because  its  connections  do  so. 
The  X  Company's  only  remedy  is  to  convince  the  Commission  that  denial 
of  the  privilege  is  unreasonable  under  §  i  (6)  of  the  Act. 

Injunctions  —  Nature  and  Scope  of  Remedy — Relief  against  Fraud- 
ulent Substitutions  or  the  Defendant's  Product  for  the  Plaintiff's.  — 
The  complainant  prepared  a  medicine  called  Coco-Quinine,  colored  and  fla- 
vored wiUi  chocolate.   Its  merits  were  explained  to  physicians  who  prescribed 
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it  for  patients.  The  oomplainant  sold  the  medidne  to  druggists  who  retailed 
it  to  the  patients.  The  defendant  prepared  a  medidne^  also  flavored  with 
diocolate,  looking  and  tasting  like  Coco-Quinine,  which  it  called  Quin-Coco. 
The  defendant  induced  druggists  to  substitute  Quin-Coco  in  filling  prescrip- 
tions for  Coco-Quinine.  Heldy  that  the  defendant  be  enjoined  from  using 
chocolate  in  the  preparation  of  Quin-Coco.  Eli  LiUy  &  Co.  v.  Wm,  iL  Wamer 
fir  Co,y  275  Fed.  752  (3rd  drc). 

The  court  assumed  that  anyone,  if  not  fraudiilent,  might  use  chocolate  in 
such  a  preparation.  It  follows  from  the  court's  assumption  that  the  plaintiff 
had  no  substantive  right  against  the  use  of  chocolate  by  the  defendant.  It 
is  submitted  that  the  daendant's  fraud  is  not  a  sufficient  basis  for  the  creation 
of  a  new  substantive  right  in  the  plaintiff.  The  plaintiff  is  entitled  only  to 
the  enforcement  of  such  rights  as  it  already  has.  Mayor  etc.  of  BaUimcre  v. 
SackeU,  135  Md.  56,  107  AtL  557;  Pierce  v.  Stablemen's  Union^  156  CaL  70, 
103  Pac.  324;  Croniny.  Bloemecke,  58  N.  J.  £q.  313,  43  Atl.  605;  Chamber^ 
lain  v.  Douglas f  24  App.  Div.  582,  48  N.  Y.  St^p.  710;  Snyder  v.  Hopkins^ 
31  Kan.  557,  3  Pac.  367.  Contra,  Taylor  Iron  6*  Sted  Co.  v.  Nichols,  70  N.  J. 
£q.  541,  61  Atl.  946.  See  19  Hajlv.  L.  Rev.  537.  The  language  of  the  opin- 
ion indicates  that  the  court  was  influenced  by  the  fact  that  the  defendant  was 
a  "bad  man."  But  it  is  unwise  for  equity  to  punish  wrongdoing,  since  it  does 
not  afford  the  guaranties  against  arbitrariness  given  in  a  criminal  prosecutiim. 
See  N.  F.,  N,  H,  6*  H.  R.  R,  Co.  v.  Interstate  Com.  Com.,  200  U.  S.  361,  404. 
If,  as  the  court  held,  the  only  element  of  imf air  competition  was  thr  fraudulent 
substitution,  only  that  substitution  should  have  been  enjoined.  Weher  Medical 
Tea  Co.  v.  Kirschstein,  loi  Fed.  580  (S.  D.  N.  Y.).  Cf.  Sadekner  v.  Eisner  fir 
Mendelson  Co.,  88  Fed.  61,  70  (S.  D.  N.  Y.).  But  it  might  well  have  been  hdd 
that  it  was  unfair  competition  for  the  defendant  to  imitate  the  complainant's 
medicine.  If  that  is  so,  the  defendant  might  be  ordered  to  change  the  appear- 
ance and  taste  of  its  product.  See  NAcs,  Unfair  Competition  Aiod  TkAOS 
Maxes,  2  ed.,  §  135.  And  this  might  be  done  by  prohibiting  the  use  of  a 
similar  flavodng  medium. 

Pastnershep — Rights  and  Remedies  of  Creditoss  —  Right  Against 
Dissenting  Partner.  —  A  and  B  were  partners.  It  was  customary  for  than 
to  give  promissory  notes  for  advances  made  to  the  firm.  The  plaintiff,  a  third 
party,  made  advances  to  A  for  the  j;>artnership,  after  notice  from  B  that  he 
would  not  be  bound  by  the  transaction.  B  is  sued  on  the  notes.  Hdd,  that 
the  plaintiff  recover.  Canadian  Bank  qf  Commerce  v.  Patricia  Syndicate^  20 
Qnt.  Weekly  Notes,  529. 

The  weight  of  authority  is  contra.  Willis  v.  Dyson,  1  Stark.  164;  Knox  v. 
Buffingtony  50  la.  320;  St.  Louis  Brewing  Ass'n  v.  Elmer,  189  Mo.  .^p.  197, 
175  S.  W.  102;  Bank  of  Bellbuckle  v  Mason,  139  Tenn.  659,  202  S.  W.  931. 
But  se9Campbell  v.  Bowen,  49  Ga.  417;  Johnston  v.  Bemheim,  86  N.  C.  339. 
The  courts  argue  from  principles  of  agency.  See  Parsons,  Partnership,  4 
(Beale's)  ed.,  §  84,  note  (v).  But  the  law  of  partnership  does  not  follow  neces- 
sarily from  the  law  of  agency.  Under  the  common-law  theory  oi  partnersh^ 
the  better  view  is  that  each  partner  gives  to  a  majority  irrevocable  power  to 
act  for  him  in  canying  on  the  business  in  the  usual  way  until  dissolution. 
Johnston  v.  Dutttm  '5  Adm  V,  27  Ala.  245.  See  Staples  v.  Sprague,  75  Me.  458, 
460^  Nolan  V.  Lovelock,  1  Mont.  224, 227.  See  also  Story,  Partnership,  7  ed., 
§  123.  Conlroj  Galway  v.  Matthew,  i  Camp.  403 ;  s.  c.  10  East,  2641  Matthews  ▼• 
Dare,  20  Md.  248)  2 73 ;  Feigley  v.  Sponeberger,  5  W.  &  S.  (Pa.)  564.  And  it  may 
be  argued  that  when  there  are  only  two  partners  each  gives  the  other  such 
authority.  Under  the  mercantile  view,  if  the  firm  has  acted  all  membeis  are 
bound  regardless  of  dissent.  The  difficult  question  is  whether  one  should  re^ 
quire  action  by  the  firm  to  restrict  the  authority  of  a  membo:  or  action  by  the 
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finn  to  enter  into  the  contemplated  contract.  It  is  submitted  that  the  former 
is  the  correct  view,  since  from  the  mere  relation  of  partnership  there  arises  a 
power  in  each  partner  to  act  for  the  firm  in  the  course  of  its  business.  But  see 
George,  Partnership,  §  103;  Bxtrdick,  Partnership,  3  ed.,  231-234.  See 
also  J.  A.  Crane,  "The  Uniform  Partnership  Act  —  A  Criticism,"  28  Harv. 
L.  Rev.  762,  781;  W.  D.  Lewis,  "The  Uniform  Partnership  Act  —  A  Reply 
to  Mr.  Crane's  Criticism,"  29  Harv.  L.  Rev.  291,302.  This  power  may, 
therefore,  be  revoked  or  restricted  only  by  action  of  the  firm.  A  dissent  by  a 
majority  of  the  partners  is  an  act  of  the  entity.  See  Lindley,  Partnership,  8 
ed.,  255.  See  Uniform  Partnership  Act,  §§  9(1),  18(h),  9(4);  1920  Ont. 
Stat.,  c.  41,  §§  7,  25  (8),  10.    But  a  dissent  by  one  of  two  partners  is  not. 

Prize  Law  —  Captor  's  Duty  to  Use  Due  Care  —  Liability  por  Failure 
TO  Insure.  —  Certain  goods  were  seized  by  the  English  authorities  as  prize. 
The  goods  were  forwarded  by  rail  to  be  examined,  but  were  burned  in  transit, 
through  causes  unknown.  *  The  captors  had  failed  to  insure  the  goods.  It 
having  appeared  that  the  goods  were  not  lawful  prize,  the  foreign  owners  seek 
to  recover  for  the  failure  to  insure.  EM,  that  they  cannot  recover.  Tke  New 
Sweden,  126  L.  T.  R.  31  (P.). 

It  is  well  settled  that  the  captor  of  goods  seized  as  prize,  like  any  other  bailee, 
must  use  due  care  in  handling  such  goods.  The  William,  6  C.  Rob.  316.  See  3 
PocLLDfORE,  International  Law,  683.  The  question  here  is  whether  that 
duty  of  care  involves  a  duty  to  insure.  The  precise  point  seems  not  to  have 
arisen  before.  If  the  captor  insures  for  his  own  benefit,  since  there  is  no  obliga- 
tion to  turn  the  proceeds  over  to  the  owner  of  the  goods  it  is  clear  that  the  owner 
need  not  reimburse  the  captor  for  the  cost  of  such  insiurance.  The  Caimsmore, 
[192 1]  I  A.  C.  439;  The  Catherine  and  Anna,  4  C.  Rob.  39.  But  the  English 
court  has  recently  held  that  where  the  captor  effects  insurance  for  the  benefit 
of  the  owner,  he  is  entitled  to  reimbursement.  The  United  Stales,  [1920]  P.  430. 
While  it  does  not  necessarily  foUow  from  the  last  case  that  the  captor  must 
insure,  yet  this  would  be  a  desirable  extension  of  the  decision.  In  the  business 
world  of  today,  the  insiurance  of  cargoes  is  regarded  as  an  essential  expenditure; 
and  the  effecting  of  insiurance  might  well  be  held  to  constitute  an  indispensable 
element  of  due  care  on  the  part  of  the  captor.  See  Lushington,  Naval  Prize 
Law,  §  83.    It  is  to  be  hoped  that  the  principal  case  will  not  be  followed. 

PROXDiATE  Cause  —  Foreseeabiuty  as  an  Element  op  Causation.  — 
The  plaintiff  was  a  passenger  on  the  defendant's  train.  Through  the  negligence 
of  the  defendant's  servants  the  train  struck  an  automobile,  throwing  it  forward 
against  a  switch  handle  so  as  to  open  the  switch.  The  train  ran  onto  a  side 
track  where  it  collided  with  a  cut  of  cars.  The  plaintiff  was  hurled  from  her 
seat  by  the  impact,  and  injured.  The  lower  court  directed  a  verdict  for  the 
defendant  on  the  ground  that  the  negligence  was  not  a  proximate  cause  of  the 
injury.  The  plaintiff's  motion  for  a  new  trial  was  overruled,  and  the  plain- 
tiff appeals.  Held,  that  the  judgment  be  afi&rmed.  Engle  v.  Director  General 
of  Railroads,  133  N.  E.  138  (Ind.). 

A  result,  however  unforeseeable,  produced  by  a  force  directly  or  by  a  series 
of  forces  each  acting  directly  on  the  next  in  sequence,  is  proximately  caused  by 
the  first  force.  In  re  Polemis  and  Furness,  Withy  6*  Co,,  [1921]  3  K.  B.  560 
Mathews  v.  Kansas  City  Railways,  104  Kan.  92,  178  Pac.  252.  It  is  arguable 
that  the  train's  running  onto  the  side  track  should  be  considered  a  continua- 
tion of  the  original  force,  and  that  the  case  should  be  treated  as  one  of  direct 
causation.  But  even  if  this  view  is  rejected,  the  new  alignment  of  the  track 
was  certainly  a  proximate  result  of  the  negligence.  This  result  was  a  passive 
condition.  If  a  i>assive  condition  risks  another  force  acting  upon  it  so  as  to 
directly  produce  injury,  that  injury  is  a  proximate  result  of  the  force  which 
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produced  the  passive  condition.  ZoUman  v.  Baltimore  6*  Ohio  S.  W,  Ry.,  121 
N.  E.  135  (Ind.  App.);  Burk  v.  Creamery  P.  M,  Co.^  126  Iowa,  730,  102  N.  W. 
793.  See  Josq>h  H.  Beale,  "The  Proximate  Consequences  of  an  Act,"  33 
Harv.  L.  Rev.  633,  650.  ^  Whether  or  not  a  risk  is  created  involves  the  fore- 
seeability  of  the  intervening  force.  This  is  the  only  circumstance  in  which 
foreseeability  is  a  factor  in  determining  proximate  causation.  Consideriiig 
the  oncoming  train  as  an  intervening  force,  its  intervention  was  clearly  risked 
by  the  condition  proximately  caiised  by  the  defendant  On  either  view  the 
causation  was  proximate.   The  decision  is  wrong. 

Restraint  07  Trade  —  Federal  Trade  Commission  —  Restrictions 
AND  Restrictive  Agreements  as  to  Use  of  Property  —  Entorcing  Re- 
sales AT  Fixed  Prices.  —  A  corporation  engaged  in  manufacturing  "  branded  " 
food  products  sought  to  fix  resale  prices  of  wholesalers,  jobbers,  and  retaileis. 
The  company  refused  to  sell  to  those  distributors  who  resold  at  other  than  the 
stated  pnces,  or  who  sold  to  others  who  did  so.  To'  effectuate  its  purpose,  the 
company  inaugurated  a  plan  of  tracing  sales,  marking  packages,  reporting  in- 
fractions, and  listing  distributors,  l^e  case  was  heard  before  the  Federal 
Trade  Coomiission  on  an  agreed  statement  of  facts  stating  that  no  contract, 
express  or  implied,  for  maintaining  resale  prices  [existed.  The  Commission 
condemned  the  jpHsjx,  as  an  unfair  method  of  competition  under  §  5  of  the  Fed- 
eral Trade  Commission  Act  (38  Stat,  at  L.  7 19) .  The  Circuit  Court  of  App^Js 
for  the  2nd  Circuit  set  aside  the  order  of  the  Commission.  Held,  that  the  judg- 
ment be  reversed.  Federal  Trade  Commission  v.  Beech-Nut  Packing  Co.,  U.  S. 
Sup.  Ct.,  Oct.  Term,  192 1.  No.  47. 

It  is  the  accepted  doctrine  of  the  United  States  Supreme  Court  that  con- 
tracts between  manufacturers  of  ''branded"  or  "specialty"  products  and  the 
wholesalers  or  retailers  through,  whom  they  distribute,  finng  resale  prices,  are 
illegal  imder  the  Sherman  Act.  Dr.  Miles  Medical  Co,  v.  Park  b'  Sons,  220 
U.  S.  373;  UniUd  SUUes  v.  A.  Schroder's  Sons,  Inc.,  252  U.  S.  85.  This  doc- 
trine  has  aroused  much  criticism,  deservedly  so,  it  is  believed.  See  Kales,  Con- 
tracts AND  Combinations  in  Restraint  of  Trade,  c.  4.  See  Gilbert  H.  Mon- 
tague, ''Should  the  Manufacturer  Have  the  Right  to  Fix  Selling  Prices?", 
63  Annals  Am.  Acad.  Pol.  and  Soa  Sa.,  55.  See  33  Harv.  L.  Rev.  966. 
But,  somewhat  illogically,  it  was  held  legal  for  a  manufacturer  to  refuse  to  sdl 
to  any  who  did  not  resell  at  fixed  prices,  thus  achieving  the  same  business  re- 
sult as  he  would  have  through  contracts.  United  States  v.  Colgate  br  Co,,  250 
U.  S.  300.  Though  the  principal  case  arises  under  the  Federal  Trade  Commis- 
sion Act  and  not  under  the  Sherman  Act,  the  test  of  illegality  imder  either  should 
be  the  same.  See  Kales,  op,  cit.,  c.  12.  See  Comehiis  Lynde,  "The  Federal 
Trade  Commission  and  Its  Relation  to  the  Courts,''  63  Annals  Am.  Acad. 
Pol.  and  Soc.  Sa.,  24.  No  weight  is  given,  on  review,  to  the  Commission's 
conclusions  of  law.  See  Federal  Trade  Commission  v.  Graiz,  253  U.  S.  421, 427; 
National  Harness  Mfrs.  Ass'n  v.  Federal  Trade  Commission,  268  Fed.  705, 
707.  The  court  in  the  principal  case  purports  to  save  the  rule  of  the  Colgate 
caSe.  But  the  practicd  effect  of  its  decision  is  necessarily  otherwise.  While 
not  in  terms  denying  the  right  to  refuse  to  sell  to  those  who  do  not  comply 
with  the  restrictions,  it  denies  the  right  to  use  any  means  of  discovering  non- 
compliance. In  effect,  the  court  has  nullified  a  desirable  exception  to  a  ques- 
tionable rule. 

Statute  of  Frauds  —  Sales  of  Goods,  Wares  and  Merchandise  — 
Contract  to  Establish  Credit  by  Cable  Transfer.  —  A  bank  in  New 
York  orally  contracted  to  ".  .  .  deliver  to  defendant  ...  a  cable  transfer 
of  exchange  .  .  .",  i.  e,  to  make  available  to  a  customer,  by  cable,  a  credit 
of  £20,000  in  London,  at  any  time  within  four  months,  at  the  customer's 


BECENT  CASES  773 

option.  As  a  defense  to  an  action  by  the  bank  on  this  agreement,  the  customer 
pleackd  the  Statute  of  Frauds.  (191 1  N.  Y.  Laws,  c.  571,  §  4;  Consol.  Laws, 
c.  41,  §  85.)  HMf  that  the  plaintiff's  demurrer  to  the  answer  be  sustained. 
Equitable  Trust  Co.  v.  Keene,  66  N.  Y.  L.  J.  1463  (C.  A.). 

The  court  interprets  the  pleadings  as  describing  a  contract  for  future  action, 
and  hence  not  a  ^e  of  any  existing  thing.  Accordingly,  it  says,  the  Statute 
of  Frauds  is  not  applicable.  But  does  that  follow?  The  provisions  of  the 
statute  apply  to  contracts  for  the  future  sale  of  goods  not  yet  in  existence, 
unless  such  goods  are  ''to  be  manufactured  by  the  seller  especially  for  the 
buyer  and  are  not  suitable  for  sale  to  others  in  the  ordinary  course  of  the 
scaler's  business."  See  Sales  Act,  §  4  (2);  1911  N.  Y.  Laws,  c  571,  §  4  (2); 
CoNSOL.  Laws,  c  41,  §  85  (2).  See  x  Wiluston,  Contracts,  §§  506-509, 
521.  The  opinion  leaves  undiscussed  the  question  whether  the  agreement  con- 
templated the  future  sale  of  a  chose  in  action  yet  to  be  created,  and,  if  it  did, 
whether  such  chose  would  be  within  the  statutory  exception  quoted.  Doubt- 
less the  coiut  found  what  its  language  does  not  make  dear:  that  the  contract 
was  not  for  any  sale  at  any  time,  but  for  the  mere  doing  of  an  act,  the  payment 
of  money  in  London.  The  result  seems  correct;  and  it  is,  moreover,  in  accord 
with  business  practice.  Various  aspects  of  this  and  similar  commercial  trans- 
actions have  received  learned  attention  of  late.  See  Osmond  K.  Fraenkel, 
''Some  A^>ects  of  the  Law  Relating  to  Foreign  Exchange,"  20  Col.  L.  Rev. 
832;  Harlan  F.  Stone,  "Some  Legal  Problems  Involved  in  the  Transmission 
of  Funds,"  21  CoL.  L.  Rev.  507;  William  £.  McCurdy,  "Commercial  Letters 
of  Credit,"  35  Harv.  L.  Rev.  539.    See  also  31  Yale  L.  J.  416. 

Taxation  —  Transfer  Tax  —  Creation  by  Deed  op  Remainder  Vest- 
ing IN  Possession  atter  Death  of  Grantor.  —  A  statute  taxed  transfers 
"intended  to  take  effect  in  possession  or  enjoyment  at  or  after"  the  death 
of  the  transferor.  (1909  N.  Y.  Consol.  Laws,  c.  62,  §"  220  (4)).  A,  reserving  a 
power  of  revocation,  settled  the  income  of  a  trust  fund  on  B  for  life,  with  re- 
mainders over.  A  did  not  revoke.  Hddf  that  the  transfer  is  not  taxable. 
Matter  of  Cochrane^  190  N.  Y.  Supp.  895  (Surr.  Ct.). 

A,  reserving  a  power  of  revocation,  settled  the  income  of  a  trust  fund  on 
B  for  life;  on  B  's  death  the  principal  to  be  transferred  to  A;  and  in  the  event 
of  A's  prior  death,  to  those  persons  who  would  then  be  his  next  of  kin.  A  did 
not  revoke  and  predeceased  B.  Hdd,  that  the  transfer  is  not  taxable.  Matter 
of  Wing,  190  N.  Y.  Supp.  998  (Surr.  Ct.). 

The  holding  of  both  cases  that  the  reservation  of  a  power  of  revocation 
does  not  ipso  facto  render  the  transfer  taxable  under  the  statute  is  sound. 
People  V.  Northern  Trust  Co,,  289  111.  475,  124  N.  £.  662;  Matter  of  Masury, 
28  App.  Div.  580,  51  N.  Y.  Supp.  331,  aflF'd,  159  N.  Y.  532,  53  N.  E.  1127. 
Cf.  Matter  ofBostwick,  160  N.  Y.  489,  55  N.  E.  208;  Matter  of  Miller,  109  Misc 
267,  178  N.  Y.  Supp.  554.  The  result  of  the  second  case,  however,  seems 
untenable.  It  is  not  dear  whether  the  next  of  kin  were  to  be  determined  at 
the  death  of  the  donor  or  at  the  time  of  the  distribution  of  the  fund,  (i)  If 
the  former,  the  property  goes  as  by  intestacy,  and  the  transfer  should  be  held 
taxable.  (2)  If  the  latter,  it  is  submitted  that  it  is,  on  authority,  taxable. 
The  mere  fact  that  a  gift  inter  vivos  will,  in  the  ordinary  course  of  events,  take 
effect  after  the  donor's  death  does  not  make  it  taxable.  In  re  Bell*s  Estate, 
150  Iowa,  725,  130  N.  W.  798.  But  a  transfer  is  taxable  which  by  the  terms 
of  the  deed  must  necessarily  take  effect  at  the  donor's  death;  as  where  the 
donor  reserves  to  himself  a  life  estate.  In  re  Murphy  *s  Estate,  182  Cal.  740, 
190  Pac.  46;  Matter  of  Brandreth,  169  N.  Y.  437,  62  N.  £.  563;  Lines's  Estate, 
155  Pa.  St.  378,  26  AtL  728.  This  result  has  been  reached  even  though  the 
person  who  is  to  take  the  corpus  of  the  gift  at  the  death  of  the  donor  is  given 
the  enjoyment  of  the  income  meanwhile.    State  Street  Trust  Co,  v.  Treasurer 
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br  Receiver  General,  209  Mass.  373,  95  N.  E.  851;  Matter  of  Cruger,  54  App. 
Div.  405,  66  N.  Y.  Supp.  636,  aS'd,  166  N.  Y.  602,  59  N.  E.  11 21.  It  may  be 
argued  that  the  construction  of  the  statute  in  the  last-dted  cases  was  unsound. 
See  Matter  of  Keeney,  194  N.  Y.  281,  286-287,  87  N.  E.  428,  429.  But  if  these 
cases  are  to  be  followed,  Matter  of  Wing  seems  wrong,  for  it  is  obviously  im- 
material, under  the  statute,  whether  the  gift  by  its  terms  takes  effect  ''at" 
or  "after"  the  donor's  death. 

Trusts  —  Constructive  Trust  —  Right  op  Assignee  of  Fraudulent 
Grantee,  With  Notice,  to  Equitable  Relief.  —  The  plaintiff  took  an 
assignment  of  E's  rights  as  entiyman  upon  public  lands,  with  knowledge  of 
E's  fraud  in  obtaining  those  rights.  The  government  not  having  set  aside  the 
entry  during  the  statutory  two-year  period,  nor  contested  it  judidaUy  there- 
after, the  plaintiff  asserts  his  legal  right  to  a  patent,  giving  him  title  (1918 
U.  S.  CoMP.  Stat.  §  5 113),  and  seeks  to  have  a  constructive  trust  imposed 
upon  the  defendant,  to  whom  in  the  meantime  the  patent  had  been  impn^>eiiy 
issued.  The  latter  resists  on  the  groimd  that  the  plaintiff  does  not  come  into 
equity  with  clean  hands.  Held,  that  the  trust  be  imposed,  and  that  the  defend- 
ant convey  to  the  plaintiff.    Everett  v.  WaUin,  184  N.  W.  958  (Minn.). 

For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  754. 


BOOK  REVIEWS 

Outlines  of  Historical  Jurisprudence.  By  Sir  Paul  Vinogradoff.  Vol- 
ume I.  Introduction:  Tribal  Law.  New  York:  Oxford  University  Press. 
1920.    pp.  ix,  428. 

Historical  jurisprudence  is  a  creature  of  the  nineteenth  century,  which  in 
law  as  in  everything  else  is  the  ''century  of  history."  In  the  eightemth 
century  all  writing  and  thinking  about  law  presupposed  philosophy.  In  the 
nineteenth  century,  more  and  more  they  came  to  rest  on  hbtory,  until  the 
historical  school  became  dominant  in  jurisprudence  almost  everywhere. 
Moreover  the  legal  history  of  the  last  century  had  a  different  purpose  from 
that  of  the  past.  The  sketch  of  Roman  legal  history  by  Pomponius  in  the 
Digest  is  no  more  than  a  preface  to  a  dogmatic  outline  of  the  law.  The  pref- 
ace with  which  Gains  begins  his  exposition  of  the  Twelve  Tables  expressly 
justifies  a  preliminary  historical  survey  on  rhetorical  and  philosopliical 
grounds.  Rhetoriodly  an  exordium  was  demanded.  Philosophically  the 
ideal  exposition  must  include  history  because  a  thing  is  perfect  only  when 
complete  in  all  its  parts  and  the  beginning  is  an  essential  part.  The  l^gal 
history  of  Cujas  was  a  Humanist  reconstruction  of  classical  antiquity,  not  an 
attempt  to  find  universal  principles  or  even  general  prindplea  by  means  of 
history  and  make  them  the  basis  of  a  theory  of  the  nature  or  the  authority  or 
the  development  of  law.  The  historical  research  of  Conring  sought  only  the 
negative  result  of  removing  the  basis  of  authority  on  which  law  had  rested, 
in  order  that  it  might  rest  for  the  future  upon  a  philosophical  foundation. 
English  writing  of  legal  history  before  the  nineteenth  century  had  the  inunedi- 
ate  practical  purpose  of  demonstrating  the  immemorial  antiquity  of  the 
common  law  as  the  custom  of  Englishmen  and  thus  setting  up  a  basis  of  author- 
ity for  the  legal  order.  Fortescue  sought  to  show  that  England  had  been 
governed  by  the  same  customs  since  pre-Roman  Britain.  G>ke  sought  to 
make  out  the  case  of  the  common-law  courts  against  the  Stuart  ki^^  by 
finding  the  ixzmiemorial  conoonon-law  rights  of  Englishmen,  merely  declared 
by  Magna  Charta,  by  a  long  succession  of  statutes,  and  by  a  long  and  con- 
tinuous succession  of  judicial  decisions.    Hale  also  begins  with  the  propo- 
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dtioii  that  the  origins  of  English  legal  preceptsr  are  undiscoverable.  Black- 
stone,  in  an  age  of  philosophical  science  of  law,  adopts  the  theory  of  immemorial 
custom  but  regards  that  custom  as  dedaratoiy  of  a  law  of  nature,  conformity 
whereto  gives  it  its  ultimate  validity. 

Nineteenth-centuiy  study  of  legal  history  was  for  a  radically  different 
purpose.  History  r^laced  philosophy  as  in  the  sixteenth  century  philosoplhy 
had  replaced  authority.  The  unchallengeable  basis  of  the  legal  order  was  to 
be  found  not  in  the  authority  of  Justinian  nor  in  the  authority  of  immemorial 
antiquity,  not  in  conformity  to  principles  of  reason  derived  from  the  nature 
of  man,  but  in  universal  principles  of  law  or  of  growth  or  progress  of  law 
discovered  by  human  experience  of  administering  justice  and  human  experi- 
ence of  intercourse  in  civilized  society.  Thus  in  one  aspect  the  theory  of  law 
became  historicaL  But  in  another  aspect  it  became  metaphysical.  For  the 
universal  principles  discovered  by  history  were  conceived  to  be  realizings  of 
an  idea  which  was  unfolding  in  human  experience  and  in  the  development  of 
institutions.  History  and  metaphjrsics  were  complementary.  The  former 
discovered,  the  latter  demonstrated;  or,  if  one  preferred,  the  latter  demon- 
strated, and  the  former  verified. 

Down  to  the  last  century  the  science  of  law  had  but  one  method.  From 
the  twelfth  to  the  sixteenth  century  Jurisprudence  is  logical  and  its  method  is 
one  of  interpretation.  For  the  rest  philosophical  theology  is  relied  upon  to 
bolster  up  the  authority  of  the  precepts  that  are  interpreted.  In  the  seven- 
teenth and  dghteenth  centuries  it  is  creative  and  its  method  is  rational.  In 
the  nineteenth  century  it  is  systematic.  It  seeks  to  organize  and  systematize, 
whether  by  principles  derived  analytically  from  the  legal  materials  themselves, 
or  by  principles  derived  historically  from  the  legal  materials  by  study  of  their 
devdopment,  or  by  principles  derived  metaphysically.  Thus  historical  juris- 
prudence was  one  of  three  forms  of  the  science  of  law  in  the  last  century,  each 
of  which  for  a  time  conceived  of  itself  as  possessed  of  the  one  aoimd  method 
and  as  the  whole  of  jurisprudence. 

To  Savigny  law  was  a  realizing  of  Kant's  formula  of  justice.  To  the  first 
phase  of  his  school  historical  jurisprudence  was  the  discovery  through  historical 
research  of  an  ethical  idea  of  individual  freedom  as  right  and  of  the  manif estar- 
tions  of  this  idea  as  realized  in  human  experience  of  the  administration  of 
justice  and  given  form  by  jurist  and  judge  and  lawmaker.  To  Maine  it  was 
essentiaJly  the  same.  A  more  concrete  ^litical  idea  had  already  been  put  in 
place  of  the  ethical  idea.  Mainc^conceived  the  realization  of  this  idea  con- 
cretdy  as  a  progress  from  status  to  contract  and  employed  a  comparative 
historical  reseurh  to  the  extent  of  investigating  the  bennnings  of  legal  insti- 
tutions among  Aryan  peoples.  Admitting  t£at  ''Andent  Law  "  shows  the  influ- 
ence of  Savigny,  Vinogradoff  emphasizes  the  nationalist  character  of  Savigny'a 
school  and  on  tiiis  basis  claims  a  break  with  Savigny  in  Maine 's  later  writings. 
But  is  it  a  break  with  Savigny  or  a  carrying  him  forward?  Note  Vinogradoff 'a 
own  words.  Hestpeaks  (p.  140)  of  Maine's  seeking'^  to  impress  on  his  leadeiB 
the  idea  oS  a  constantly  recurring  combination  •  •  •  produced  by  an  unde- 
vdoped  sense  of  individual  right  and  natural  union  among  the  members  of  a 
village  settlement."  In  other  words,  the  idea  of  freedom  realizing  itself  in  an 
undevdoped  sense  of  right  is  manifest  in  a  oonstantiy  recurring  combination. 
We  have  here  the  idealistic  interpretation  as  we  find  it,  for  instance,  in  Puchta. 
What  Maine  did,  besides  putting  the  process  of  realization  concretdy ,  was  to 
sedc  an  Aryan  basis  in  place  of  a  nationalist  basis.  He  sought  for  the  realiza- 
tions of  the  idea  in  the  experience  of  Aryan  peoples,  not  in  the  experience  of 
this  or  that  people  of  today.  The  real  break  is  between  Maine  and  Vino- 
gradoff and  is  nothing  less  than  the  break  which  divides  twentieth-centuiy 
Somidbeteenth-centui^juriqinidence.  In  place  of  the  simple  idea  of  fxeeckun. 


776  HARVARD  LAW  REVIEW 

• 

p^np^  us,  as  Vinogradoff  shows,  an  interpretation  of  all  law  in  tenns  of  the 
individualistic  society  of  the  immediate  past,  and  in  place  of  the  complex  idea 
with  a  growing  content  (dviliauition)  which  Kohler  had  put  in  its  stod,  he 
finds  as  it  were  a  series  of  ideas  in  sodal  organization,  whi(^  may  be  connected 
ultimately,  perhaps,  ^by  philosophy  or  social  science,  but  for  jurisprudence 
stand  as  the  foundations  of  successive  types  of  legal  order.  L^;al  histoiy  is 
chronological.  Historical  jurisprudence  is  ideolof^caL  But  it  is  not  tied  to 
one  idea.  There  are  "id^  lines."  There  is  no  universal  ideal  line.  When  • 
the  met^hysical  foundation  of  the  nineteenth-centuiy  historical  school  gave 
way,  the  attempt  to  provide  a  broader  basis  through  a  comparative  method 
led  some  to  positivism.  It  led  others  to  a  neo-Hepelian  social-philosophical 
jurisprudence.   It  has  led  Vinogradoff  to  an  idealistic  pluralism. 

To  Vinogradoff,  then,  historical  jurisprudence  is  the  construction  of  a  series 
of  theories  of  law  on  the  basis  of  Mstoncal  types.  With  respect  to  oidi  type 
there  are  two  points  of  view.  On  the  one  hand  there  is  a  static  oint  of  view. 
Rules  and  institutions  are  to  be  considered  ''in  a  state  of  logical  coherence 
and  luurmony"  and  an  ''equilibrium  between  conflicting  tendencies"  is  to  be 
sought  by  puttinf^  some  claims  as  normal  and  others  as  exceptionaL  On  the 
other  hand  there  is  a  dynamic  point  of  view  because  "ideas  are  mobile  entities, 
passing  through  various  stages — indistinct  be  pnnings,  gradual  difCerentiatioa 
struggles  and  compromises,  growth  and  decay"  (p.  i6o). 

An  thin!  ing  about  law  has  struggled  to  reconcile  the  conflicting  H^mnnHn 
of  the  need  of  stability  and  of  the  need  of  change.  The  legal  order  must  be 
both  stable  and  flexible.  The  social  interest  in  the  general  security  leads  us  to 
s^k  some  fixed  basis  for  an  absolute  ordering  of  human  action  wherdiy  to 
assure  a  firm  and  stable  sodal  order.  Continual  changes  in  the  drcumstanoes 
of  human  life  demand  continual  adjustments  to  the  pressure  of  other  sodal 
interests  as  well  as  to  new  modes  of  endangering  security.  The  problem  has 
becni  to  unHy  or  reconcile  stability  and  change ;  to  make  the  legal  order  appear 
something  fixed  and  settled  and  beyond  question,  while  at  the  same  time  allow- 
ing adaptation  to  the  exigendes  of  infinite  and  variable  human  demands.  The 
solutions  thus  far  have  run  along  three  main  lines,  authority,  philosophy  and 
history;  the  first  and  third  reconciling  them  in  terms  of  stability  and  the 
second  reconciling  them  in  terms  of  change.  Thus  '^nogradoff  's  recondliation 
of  them  in  terms  of  a  succession  of  historical  t3rpes,  with  historically  discover- 
able fixed  lines  of  devdopment  within  each  type,  is  significant.  In  this,  as  in 
other  respects,  the  bo  k  is  representative  of  twentieth-centiuy  juristic  thought. 
Its  theory  is  relativist.  Instead  of  universal  ideas  we  have  ideas  valid  iox  their 
type  of  sodety ;  just  as  Stammler  thinks  of  the  social  ideal  of  the  time  and  place, 
and  so  of  natural  law  with  a  changing  content,  or  Kohler  of  the  jural  postulates 
of  the  dvilization  of  the  time  and  place  and  a  continually  changing  dvilizadon. 

Vinogradoff  recognizes  creative  juristic  activity  (p.  4),  which  was  taboo  to 
nineteenth-century  l^al  sdence,  while  at  the  same  tune  taking  account  of 
the  conditions  of  activity  and  consequent  limitations  thereon,  which  were 
ignored  by  the  eighteenth  century.  "Law,"  as  he  aptly  puts  it,  "is  intended 
to  be  a  dmction  of  conduct,  but  in  its  actual  application  is  a  compromise  be- 
tween intentions  and  circumstances"  (Preface).  Again,  in  contrast  with  the 
historical  school  of  the  past,  he  recognizes  plurality  of  causation  (p.  180)  and 
rejects  the  conception  of  a  single  solving  method  or  formula  or  theory.  He 
sees  "collisions  of  interests,  "not  on  ictofw'lls(p.97).  He  thinks  of  law  as  the 
"product  of  compromises  and  agreements  which  assume  the  technical  shape  of 
rights"  (p.isx).  He  takes  account  of  physical  factors  in  his  exposition  of  social 
institutions  (p.  166).  He  does  not  attempt  to  trace  one  normal  and  continuous 
line  of  evolution  (p.  167).  He  insists  on  the  complexity  of  primitive  culture, 
and  does  not  look  for  a  universal  idea  in  primitive  institutions  as  was  done  so 
commonly  a  generation  ago  under  the  influence  of  the  biological  analogy  of 
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embxyology  (p.  i88).  EBs  whole  conception  of  the  scope  and  method  of  his- 
torical jurisprudence  is  modem  and  in  happy  contrast  with  what  we  have  had 
from  British  writers  on  jurisprudence  in  the  recent  past.  If  there  were  nothing 
else,  these  things  would  make  the  book  most  welcome,  since  disinclination  to 
read  foreign  languages  has  held  back  Anglo-American  l^al  science  much  too 
long. 

If  we  may  infer  from  certain  hints,  the  plan  of  the  work  involves  a  monu- 
mental imdertaking.  i^parently  the  first  volume  comprises  the  introduction 
and  a  consideration  of  two  of  the  six  types  which  will  be  taken  up  in  the  com- 
plete work.  A  second  volume  on  the  ''jurisprudence  of  the  Greek  City/' 
which  is  promised  for  early  publication,  may  or  may  not  complete  the  treat- 
ment of  the  third  type.  Even  then  witn  the  two  volumes  no  more  than  a 
beguoning  urill  have  been  made.  For  the  fourth,  fifth  and  sixth  tjrpes  are  those 
'with  which  we  are  immediately  concerned  today.  We  are  seeking  to  satis^ 
human  demands  in  a  society  of  the  sixth  type,  or  at  least  shifting  thereto,  with 
legal  materials  that  have  come  to  us  from,  or  that  were  fashion^  in,  societies 
<rf  the  fourth  and  fifth  types.  All  that  goes  before  these  is  but  making  stnught 
the  way  for  the  real  tasks  of  any  theory  of  law. 

In  the  Introduction  there  are  two  parts,  entitled  respectively  ''Law  and  the 
Sciences"  and  "Methods  and  Schools  of  Jurisprudence."  It  seems  to  be  the 
purpose  of  the  first  part  to  ^ow  that  jurisprudence  is  necessarily  connected 
with  and  dq>endent  upon  other  sciences,  something  which  English  anal3rtiQd 
jurists  of  the  last  century  were  prone  to  deny.  Accordingly  successive  chapters 
are  devoted  to  "Law  and  Logic,"  "Law  and  Psychology,"  "Law  and  Sodal 
Science"  and  "Law  and  Political  Theory."  In  the  first,  after  pointing  out 
that  we  must  study  thincs  as  they  are,  to  which  analytical  iurisprudence 
soiight  to  confine  us,  and  also  as  we  want  them  to  be,  in  which  alone  the  eigh- 
teenth-century philosophical  jurisprudence  took  an  interest,  he  takes  up  the 
r&le  of  logic  m  law  and  considers  the  guarantees  of  good  reasoning  through 
rules  of  pleading,  rules  of  evidence  and  canons  or  methods  of  interpretation. 
Undoubtedly  the  latter  function,  and  are  meant  to  function,  as  guarantees  of 
good  reasoning.  Taking  interpretation  for  w'  at  it  is,  not  what  it  purports  to 
be,  such  guarantees  are  demanded  to  maintain  the  general  security.  But  it 
must  be  remembered  that  the  processes  of  subsumption,  generalization  and 
dogmatic  construction,  as  they  go  on  in  legal  interpretation,  are  logical  in  the 
m^em  sense  that  they  involve  coherent  thought.  They  are  not  necessarily 
nor  are  they  actually  logical  in  the  older  sense  of  formal  logic,  that  is,  of  draw- 
ing out  of  leg^  materials  by  an  exact  mechanical  process  a  content  which  was 
ahready  there.  On  the  other  hand  guaranteeing  ox  sound  reasoning  is  the  least 
significant  f  imction  of  rules  of  pleading.  We  are  told  that  the  rules  under  the 
Judicature  Act  have  "loosened  the  hold  of  logic  upon  law  "  by  removing  "  many 
of  the  firm  pegs  from  which  compelling  deductions  could  be  started"  (p.  lo). 
The  "  pegs  "to-day  aresubstantive  legal  rights,  which  had  not  been  worked  out 
in  any  detail  when  the  rules  of  pleading  arose.  In  the  absence  of  a  detailed 
system  of  legal  rights,  a  detailed  system  of  pleading  served  to  hold  tribunals 
to  impersonal  methods.  With  the  development  of  an  elaborate  system  of 
substantive  law,  rules  of  procedure  are  needed  only  to  insure  an  orderly,  digni- 
fied and  deliberate  conduct  of  legal  proceedings  and  to  insure  that  litigants 
not  only  have  an  opportunity  to  make  their  own  case  fully  and  fairly  but  also 
be  enabled  to  know  what  is  urged  against  them  and  have  reasonable  oppor- 
tunity to  meet  it.  In  reality  the  minute  apparatus  of  substantive  rules  in  the 
maturity  of  law  affords  many  more  firm  p^ps  for  logical  deductions  than  the 
technical  procedure  of  the  strict  law. 

In  connection  with  "dogmatic  construction,"  the  setting  up  of  "complexes 
of  mutually  dependent  rules"  —  which,  by  the  way,  is  usually  a  putting  of 
system  into  a  mass  of  rules  after  the  event  and  then  bmlding  on  the  result  —  he 
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speaks  inddentally  of  the  so-called  jurisprudence  of  concq>tioi]S  in  the  last 
century  and  of  Jhering's  critique.  But,  he  tells  us,  '^  English  law,  so  con- 
spicuous for  its  common  sense  and  attention  to  practical  needs,  is  probably  less 
liable  than  any  other  to  have  its  rules  perverted  by  an  excess  of  abstract  dialec- 
tic  "  (p.  2f ) .  This  has  been  asserted  more  than  once  by  others.  I  doubt  much, 
however,  if  the  facts  of  English  law  bear  it  out.  UsuaJly  the  course  of  decision 
in  the  common-law  courts  has  been  compared  with  the  doctrinal  books  of  the 
Continent,  which  is  not  a  fair  comparison.  Even  so,  one  may  vouch  Sir  William 
Erie's  remarks  about  '^ strong  decisions,"  rendereid  on  logical  compulsion  m 
the  face  of  **  common  sense  and  common  convenience,"  the  decisions  on  plead- 
ing in  Meeson  and  Welsby  that  carried  out  legal  logic  to  a  point  which  ezduded 
the  merits  of  causes  from  judicial  consideration,  the  tendency  a  generatkm 
ago  to  treat  rules  of  evidence  in  the  same  way,  the  nice  logical  refinements  as 
to  possession  and  custody  in  the  law  of  larceny  and  such  cases  as  Reg.  v.  Ask- 
wellf^  the  decisions  as  to  tacking  of  encumbrances  and  the  tabula  in  naujfragio, 
in  which,  it  has  been  said,  the  courts  have  exhibited  a  pride  in  coming  to  jnt- 
happy  results  under  an  appearance  of  logical  compulsion,  and  a  deal  of  what  has 
been  called  "  technical  equity, "  as  for  example  in  applications  of  the  doctrine 
of  dogging  the  equity  of  redemption  —  one  may  vouch  such  things  and  many 
more  like  them  to  show  that  in  its  day  the  jurisprudence  of  conceptions  ftrar- 
ished  in  England  quite  as  much  as  anywhere  else. 

But  the  main  point  is  that  logic  is  an  instrument  —  an  instrument  of  oigan- 
izing  legal  materials  to  make  them  ''cognosdble"  (as  Bentham  put  it)  and  as- 
able;  an  instrument  of  judicial  interpretation  and  application  to  insure  cer- 
tainty and  predicability  m  judicial  action;  an  instrument  of  juristic  and  judicial 
and  legislative  creative  activity  to  insure  a  due  balance  of  stability  and  change 
in  the  finding  and  making  of  law.  Logic  as  an  instrument  is  the  theme  of  the 
first  chapter. 

Under  ''Law  and  Psychology,"  Vinogradoff  points  out  that  the  conception 
of  will,  whi|:h  plays  so  large  a  part  in  the  law,  the  doctrine  of  responsilulity  in 
criminal  law,  the  theory  and  practice  of  penal  treatment,  and  the  ques- 
tions as  to  the  legal  bearing  of  motives  require  us  to  draw  iqx>n  psychology. 
It  is  possible  to  go  much  further.  Wigmore  has  shown  how  much  psycbdogy 
is  involved  in  the  law  of  evidence.  And  passing  to  wider  problems  of  juris- 
prudence one  might  point  out  the  importanceof  psychology  in  study  of  the  nature 
and  basis  of  the  interests  which  the  l^al  order  seeks  to  secure;  the  rdation  of 
psychology  to  the  process  of  judicial  and  juristic  reasoning  and  judicial  de- 
cision, and  espedally  the  unconsdoua  or  subconsdous  dements  in  these  proc- 
esses and  their  relation  to  juridical  method;  the  psychology  of  rationaBzations 
61  what  one  desires  to  do  and  its  relation  to  ''k^cal  compulsion"  to  reach 
unhappy  results;  the  psychology  of  repression  and  the  resultant  limitations  of 
effective  legal  action.  In  fact  this  chapter  no  more  than  scratches  the  auzfaoe 
of  one  of  the  most  significant  phases  of  the  l^al  sdence  of  to-day. 

In  the  diapter  ''Law  and  Social  Sdenoe''  there  is  a  review  of  Taide'a  theory 
of  imitation,  a  discussion  of  the  dividing  line  between  social  sdence  and  psy- 
chology, and  of  sodal  psychology,  a  review  of  sodology,  a  brief  consideration 
of  statistics,  a  discxxsdon  of  the  rdation  of  histoiy  to  social  sdence  bringmg 
out  the  synthetic  function  of  historical  thought,  a  suggested  classification  of 
the  social  sdences  and  a  review  of  economics.  This  chapter  also  is  unsatis- 
fying. The  task  it  essays  is  too  much  for  any  but  a  master  of  the  social  sciences 
and  the  execution  falls  down  between  criticism  of  transitory  phenomena  in- 
ddent  to  the  devdopment  of  any  new  subject  and  sketdgr  generalization. 
Thus,  social  psychology  is  judged  by  the  large  pretensions  which  some  have 
madeforit.  When  any  new  subject  arose  in  the  last  three  decades,  in  reactian 
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from  the  water-tight-coinpartment  learning  of  the  nineteentn  oentuzy  it  reached 
out  ambitiously  in  all  directions.  Instead  of  merely  trying  out  its  ideas  and 
methods  in  the  no-man's-land  about  it,  it  sought  to  annex  all  that  land  and  a 
hinterland  of  the  domain  of  adjacent  sciences.  Social  psychology  only  did  for 
a  time  what  all  new  methods  or  new  organizations  di  knowledge  have  been 
doing.  Under  the  reign  of  the  water-ti^t-compartment  science  of  the  last 
centurynootherwayof  trying  itself  from  the  outside  was  possible.  The  review 
of  sociology  is  inadequate  even  in  view  of  the  brief  space  allotted  thereto.  It 
does  not  ^t  beyond  the  stage  of  ''applying  purposely  one-sided  theories  to 
the  investigation  of  society"  and  leaves  the  stage  of  unification  of  the  social 
sciences  out  of  accotmt.  The  review  of  economics  ends  with  a  brief  consider- 
ation of  economic  materialism  and  the  economic  inteipretation  of  jurisprudence 
and  of  legal  history.  This  is  more  a  fulmination  against  Marxian  socialism 
than  a  scientific  examination  of  a  juristic  doctrine  which  has  no  necessary 
connection  with  any  form  of  socialism  and  has  obtained  adherents  among  ortho- 
dox individualists.  Undoubtedly  the  doctrine  has  been  carried  to  extravagant 
lengths.  But  this  is  equally  true  of  every  interpretation  oi  law  that  was  urged 
in  the  last  century. 

On  the  other  hand,  the  chapter  on  ''Law  and  Political  Theory"  is  admirable. 
Beginning  with  the  thesis  that  political  theory  is  "indi^olubly  connected 
with  the  operation  of  law"  (p.  84),  it  takes  up  the  interdependence  of  state  and 
law,  the  nature  of  the  state,  the  question  whether  the  state  is  to  be  regarded 
juristically  as  person  (corporation)  or  as  relation,  and  the  ends  of  politically 
organized  society.  "Law  and  the  state  are  to  that  extent  interdependent  that 
it  would  be  idle  to  derive  one  from  the  other  "  (p.  85).  As  to  the  interpretation 
odf  the  state,  whether  as  an  embodiment  of  power  or  an  organic  growth  or  a 
"juridical  arrangement,"  there  are  elements  of  truth  in  all  thoe  interpreta- 
tions, "although  the  share  to  be  assigned  to  each  is  botmd  to  vary  wiUi  the 
epoch  and  the  country"  (p.  86).  Also,  one  might  say,  the  vdidity  of  such  in- 
terpretations must  be  considered  with  reference  to  their  purposes.  It  is  not 
necessary  to  choose  once  for  all  and^  for  every  purpose  between  the  idea  of 
state  as  cori>oration  and  state  as  relatioiL  We  may  use  both  (p.  90).  So  as  to 
the  ends  of  political  organization.  It  is  more  important  in  En^ish-speaking 
countries  to  develop  a  conception  of  public  law  ihajx  to  go  on  debating  these 
questions  in  quest  of  an  absolute  and  universal  answer.  We  need  to  msJce 
better  provision  for  juristic  treatment  of  the  "rights  and  duties  of  the  various 
social  organizations  —  municipal,  ecclesiastical,  professional,  educational,  liter- 
ary, etc.  —  that  have  stepped  in  between  the  individual  and  the  state"  Cp-97)« 
Two  problems,  he  says  in  conclusion,  depend  upon  co-operation  between  law 
and  political  theory  —  (i)  The  "  relation  of  state  and  law  to  the  individual,'' 
(3)  the  "  relation  of  state  and  law  to  the  various  groups  in  which  human  solidar- 
ity finds  expression"  (p.  99).  Insistence  upon  the  latter  point,  and  upon  the 
need  of  a  conception  of  public  law  in  Anglo-American  legal  science  which  will 
enable  us  to  deal  effectively  with  such  groups  or  organizations,  b  a  contribution 
of  the  first  importance. 

Part  two  of  the  Introduction,  "Methods  and  Schools  of  Jurisprudence'' 
takes  up  successively  Rationalists,  Nationalists,  Evolutionists,  and  Modem 
Tendencies  in  Jurisprudence.  He  considers  that  legal  thinking  has  followed 
three  main  lines  "^wing  out  of  actual  changes  in  world  politics,"  namdy 
rationalism,  romantic  reaction,  and  evolution  (p.  104) .  Rationalism  was  largely 
the  result  of  irritation  caused  by  obsolete  feudalism  (p.  124)  and  is  the  back- 
ground of  the  utilitarian  jurisprudence  that  has  ruled  in  En^ish  law  schools 
^.  1 10).  He  says  rightly  that  m  the  direction  of  his  mind  Austin  belongs  to  the 
period  of  rationalistic  enlightenment  (p.  115).  Accordingly  he  enters  upon  a 
critique  of  the  analytical  theory  of  the  nature  of  law,  of  sanction  and  of  sov- 
ereignty,  as  "  rationalistic  jurisprudence."   Philosophically  Austin  professed  to 
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be  a  Benthamite.  But  ao  far  as  his  method  and  system  v^tre  concenied  be 
might  equally  have  been  a  Hegelian,  discovering  manifestations  of  an  idea 
through  anal3rsis  of  legal  rules  and  legal  institutions  in  their  matured  fonns. 
Indeed  it  is  significant  that  the  followers  of  Austin  and  the  followers  of  Mainey 
following  a  hint  of  Maine  himself,  had  no  difficulty  in  the  end  in  reoondlioig  the 
respective  methods  and  in  regarding  the  two  schools  as  complementary.  One 
sou^t  analytically  in  one  field  what  the  other  sought  historically  in  another 
field.  The  law  which  the  analytical  school  regard^  exclusively  was  but  the 
culmination  of  a  historical  development  to  which  the  historical  school  gave 
exclusive  attention.  Each  kept  religiously  within  the  limits  of  the  le^  mate- 
riaJs.  They  agreed,  for  example,  in  denjring  any  connection  of  juri^nideoce 
with  ethics. 

Under  Nationalism  he  considers  the  historical  school  built  by  Savigny  against 
a  background  of  disillusionment  after  the  excesses  of  the  French  RevoTutioo 
(p.  124).  But  was  nationalism  a  necessary  item  or  the  distinctive  item  in  the 
creed  of  that  school?  Savigny 's  nationalism  did  not  lead  him  nor  the  main 
body  of  his  adherents  to  reject  the  reception  of  Roman  law  nor  to  refrain  from 
an  attempt  to  constrain  the  modem  law  within  historical  Roman  bounds  and 
to  hold  it  to  historical  Roman  conceptions.  His  nationalist  ideas  were  partly 
inherited  from  the  Protestant  jmist-theologians  of  the  sixteenth  century,  xe> 
inf orced  by  ideas  derived  from  the  rise  of  strong  central  governments  in  the 
sixteenth  and  seventeenth  centuries.  But  for  the  most  p^  it  la  an  incident 
of  the  reaction  from  the  juristic  notions  of  the  French  Revolution.  As  against 
the  abstract  propositions  of  natural  law  eiq>ressed  in  algebraic  formulas  in  the 
Declaration  of  the  Rights  of  Man,  he  called  for  ideas  drawn  from  the  veiy 
depths  of  the  nation.  Like  Burke,  he  protested  against  importing  the  abstract 
ideas  and  fonnulas  of  the  French  Revolution  without  ability  to  import  along 
with  them  the  situations  of  fact  in  and  out  of  which  they  arose.  Beyond 
this  Savigny  was  a  Romanist  and  his  faith  in  the  historically  discovered  Roman 
idea  made  his  legal  science  quite  as  universal  as  that  of  the  adherents  of  natural 
law.  Only  the  Germanists,  who  sought  to  find  the  organizing  and  directing  ideas 
for  the  law  of  western  Europe  exclusively  in  the  oldf  Germanic  materiab,  were 
nationalists  at  bottom,  and  dieirs  was  of  tenmorea  radalthan  a  national  interi»e- 
tation  of  juri^rudence.  Savi^y  's  criticism  of  the  provisions  of  the  Frendi  Ci^ 
Code  as  to  prescriptive  acquisition  of  movables  because  they  were  based  on 
misconception  of  Roman  law,  and  so  violate  historical  continuity,  although  they 
declare  what  had  been  the  customary  law  of  the  north  of  France,  represents 
the  attitude  of  his  sdbool  toward  all  the  practical  problems  of  the  science  of  law. 

When  we  HigriufpiMh  methods  and  schools  in  jurisprudence  everything  de- 
pends upon  the  piupose  for  which  we  classify.  If  we  look  chronologically  at 
the  development  of  legal  science  in  the  modem  world,  we  may  see  a  mst  stage 
in  which  there  was  a  philosophico-theological  basis  of  authority  coupled  with 
interpretation  of  authoritative  precepta.  In  a  second  stage  there  is  a  phDo- 
sophical  basis  of  authority  with  a  rationalist-philosophical  critique  of  l^gal 
precepts  and  construction  of  new  ones.  In  a  third  stafpe  (the  juri^rudence  of 
the  nineteenth  century)  some  seek  a  metaphysical  basis  of  authority  and  give 
us  a  logical  critique  of  legal  precepts  by  deduction  therefrom;  some  find  a 
historical  basis  of  authority  and  give  us  an  analytical-historiail  critique  of 
legal  precepts;  some  find  a  political  basb  of  authority  and  give  us  a  pur^ 
systematic  analytical  critique  of  legal  precepts.  In  a  fourth  stage  the  tendency 
is  to  find  a  basis  in  social  philosophy  or  in  a  sodal-philosophical  history  a^ 
give  us  a  functional  critique  of  legal  precepts  and  a  social-utuitarian  creation  of 
new  ones.  But  these  phenomena  may  be  generalized  in  many  other  ways.  One 
way  is  to  generalize  diem  on  the  basb  of  the  philosophical  presuppositknis  <A 
writers,  express  or  implied,  as  was  done  by  the  metapnysical  jurists  in  the  last 
oentury .  Thxis  in  Miller 's  Lectures  on  the  Philoaophy  oi  Law  jurists  are  appor- 
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tioned  among  the  different  philosophical  scfaoob  of  past  and  present  and  the 
utilitarian  prolonie  to  Austin's  Juii^rudence  is  t^Jcen  to  be  the  significant 
thing.  It  is  posw>le  to  generalize  them  with  reference  to  the  method  of  treating 
the  chief  problems  of  the  le^  order,  whether  th^r  are  treated  philosophicalljr 
(thus  including  the  scholastic  jurists,  the  law-of-nature  school,  the  metaphysi- 
cal jurists  of  the  nineteenth  century  and  the  social-philosophical  jurists  of  today 
in  one  category),  lustorically,  analytically  by  applying  a  systematic  analysis  to 
the  materii3s  of  i^al  systems  as  they  are,  or  aoaologically.  In  such  a  view  we 
look  backward  from  the  standpoint  of  the  l^al  problems  of  today.  Hence  we 
see  the  science  of  law  as  it  devdoped  in  the  nineteenth  century  too  minutely  for 

Eurposes  other  than  appraisal  of  its  results  in  order  to  construct  a  science  of 
iw  for  the  needs  of  today.  It  is  quite  as  possible  to  look  forward  to  the  method 
of  today  through  a  study  of  the  evolution  of  juristic  science  and  to  see  as  sig- 
nificant modes  of  thinking  the  creative  rationalism  of  the  seventeenth  and 
eighteenth  centuries  (regarding  the  analytical  jurists  as  a  continuation  of  this 
type  into  the  nineteenth  century  in  which  the  creative  element  was  lost),  the 
systematizing  and  stabilizing  Hegelian  historidsm  of  the  fore  part  of  the 
nineteenth  century  and  the  evolutionary  theories  of  the  latter  part  of  that 
century.  But  in  such  a  view  we  are  too  far  from  the  things  of  moment  for  the 
lawyer  as  in  tiie  former  we  were  too  near  them.  We  lose  sight  of  the  systema- 
tizing and  stabilizing  character  of  Austin's  "necessary"  principles  without 
whi^  ''a  system  of  Xeiw  as  evolved  in  a  refined  community"  cannot  be  con- 
ceived. These  supposed  universal  principles  have  the  same  function  as  the 
universal  principles  of  the  "nationalists,"  discovered  by  another  method. 
They  have  the  same  function  also  as  the  universal  laws  of  legal  development 
discovered  in  a  still  different  way  by  the  positivist  evolutionists.  For  theirs  also 
was  a  83rstematizing  and  stabilizing  theory.  On  the  other  hand  the  seven- 
teenth and  eighteenth-century  law-of-nature  theory  was  a  creative  theory. 
Again  it  is  possible  to  generalize  with  reference  to  conceptions  of  the  nature  of 
law,  whether  as  philosophically  discovered  ri^t  or  reason,  or  as  historically 
discovered  prinaples  of  action  or  as  analytically  discovered  principles  of 
politically  imi)osed  ordering,  or  as  a  sodal  product  to  be  understood  through 
some  one  or  through  the  co-operation  of  all  of  the  sodal  sciences. 

All  of  the  foregoing,  and  many  others  that  might  be  suggested,  are  but 
attempts  to  organize  the  phenomena  of  juristic  thinking  for  some  definite  pur- 
pose and  must  be  judged  with  reference  to  that  purpose.  The  lawyer  who  is 
wrestling  with  the  problems  of  the  legal  order  here  and  now  and  the  historian 
of  social  control  from  the  beginnings  of  human  society  to  the  present  cannot 
use  the  same  measure.  Vinogradoff 's  scheme  must  be  judged  with  reference 
to  a  comprehensive  survey  of  all  the  types  of  social  organization  and  an  ideo- 
logical systematizing  of  the  legal  institutions  and  legal  precepts  of  each.  With 
tluit  purpose  before  him,  he  sees  that  an  idea  of  law  as  a  rational  product,  an 
idea  of  law  as  something  drawn  from  the  dq>ths  of  national  life,  and  an  idea  of 
law  as  an  organism  may  be  set  off  and  used  to  distinguish  types  of  juristic 
thought.  •  »      »    » 

A  chapter  on  "Modem  Tendencies  in  Jurisprudence"  concludes  the  Intro- 
duction. Li  this  chapter  he  discusses  the  criticu  attitude,  the  constructive  point 
of  view  (with  a  good  critique  of  Duguit,  pp.  150-1C2),  and  the  conception  of 
law  as  a  part  of  the  whole  process  of  social  control  (with  a  critique  of  Ehrlich, 
p.  152).  Next  he  attacks  the  "general  jurisprudence"  of  the  analytical  school, 
showing  that  so  far  from  being  universal  it  is  but "  an  encydopaedic  survey  of 
the  juridical  prindples  of  individualistic  society  "  (p.  155).  llien,  following  a 
suggestion  of  Weber  as  to  study  of  types  of  economic  devdopment  (p.  156) 
he  proposes  an  ideological  study  of  types  of  sodety  and  of  jurisprudence  as 
rdated  to  those  types.  Six  such  types  are  distinguished;  (i)  Origins  in  totemic 
•odety,  (a)  tribal  law,  (3)  dvic  law,  $.«.,  a  "type  of  jurisprudence  settled 
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by  the  social  tie  of  the  city-state"  (p.  159),  (4)  medieval  law  in  its  axnbiiia- 
tion  as  canon  and  feudal  law,  (5)  individualistic  juzisprudencey  and  (6)  the 
beginnings  of  socialistic  jurisprudence.  The  last  four  pages  of  this  c  apter 
deserve  to  be  read  and  pondered  thoroughly.  They  are  a  (Sstinct  contiibutioD 
to  the  science  of  law. 

We  come  now  to  the  main  structure.  ''Tribal  Law,"  in  which  the  oxipbs  in 
totemic  society  are  treated  incidentally,  is  the  subject  of  the  remainder  of  the 
volume.  It  is  taken  up  in  three  parts  and  ten  chapters,  as  follows:  I,  The 
Elements  of  the  Family,  (i)  Selection  of  Mates,  (3)  Tlie  Mother  and  the 
Father,  (3)  Religion  and  Marriage;  11,  Aryan  Culture,  U)  Aryan  Origins, 
(5)  The  Patriarchal  Household,  (6)  The  Joint  Family,  (7)  Succession  and 
Inlieritance:  m,  Clan  and  Tribe,  (8)  The  Organization  of  Kinship,  (9)  Land 
Tenure,  (xo)  The  Law  of  Tribal  Federation.  Here  the  wide  learning  and 
synthetic  powers  of  the  author  have  ample  scope  and  combine  to  give  us  what 
from  the  jurist's  standpoint  is  a  classical  treatise. 

Some  points  of  special  interest  must  be  noticed.  The  survey  of  tribal  law 
bmns  and  ends  with  a  sociological  emphasis:  ''Historical  jurisprudence  as 
wdl  as  sociology  has  to  start  from  the  axiom  that  man  is  a  social  animal,  i.e., 
that  social  intercourse  is  a  necessary  attribute  of  human  nature"  (p.  163); 
jurisprudence  is  historical  and  must  be  historical  "in  so  far  as  it  takes  stock  of 
the  social  conditions  which  call  forth  legal  principles"  (p.  368).  According 
he  does  not  seek  to  discover  and  lay  out  a  single  rigid  sdieme  of  development 
as  the  plan  of  evolution  as  it  must  inevitably  have  tdcen  place.  He  emphasiBes 
the  effects  of  migration  of  customs,  adaptation  and  imitation,  which  niake  the 
biological  analog  of  the  development  of  an  organism  deceptive  when  applied 
to  legal  institutions.  He  insists  also  on  the  absence  of  sharp  lines,  whidi  do 
not  exist  in  nature  but  are  put  in  by  those  who  seek  to  understand  nature  as  a 
means  of  comprehending  the  phenomena  which  they  study.  Instead  of  rigid 
poups  we  have  t3rpes.  Certain  phenomena  recur;  certain  leading  themes,  as 
It  were,  recur  in  legal  thinking.  "As  in  music,  they  are  not  stereotyped  in  their 
manifestations;  they  vary  in  the  course  of  conflicts  and  harmonizing  attempts, 
but  they  are  not  numerous  and  are  therefore  amenable  to  definite  observatioD 
and  to  reflective  estimates "  (p.  369) .  The  formulations  of  an  analytical  survey 
of  primitive  forms  of  marriage  (pp.  211-212)  and  of  land  tenure  (pp.  342-343) 
are  also  noteworthy. 

In  the  chapter  on  Aryan  Culture  a  much-mooted  question  is  dismssed  with 
exceptional  judgment.  He  says  that  the  "central  fact  of  Aryan  culture  is  a 
patriarchal  state  of  society"  (p.  224).  Traces  of  "matrilinear  arrangements" 
among  Aryan  peoples  are  pre-Aryan.  They  are  due  to  "contaminations  aiisiiig 
from  contact  between  an  Aryan  patriarchal  people  and  primitive  settlen, 
whose  construction  of  the  fanoily  was  different"  (p.  223).  Undoubted^  we 
must  construct  an  Aryan  Utrecht  with  caution.  "Between  the  Indians  [f.e., 
British  India],  Teutons,  Celts,  etc.,  there  are  differences  in  climate,  ^^eagrapfay, 
mixture  of  races,  conquests  and  other  conditions,  and  therefore  their  devdop- 
ment  is  boimd  to  proceed  on  different  lines.  We  cannot  expect  identical  re- 
sults and  we  must  always  take  into  account  special  conditions  of  economic 
geographical  and  political  development.  The  significant  fact  is  that  in  qpite  of 
profound  differences  in  results,  we  do  observe  —  especially  in  family  law,  and 
in  succession  and  Real  Property  —  principles  and  rules  that  are  varieties  of 
the  same  leading  ideas"  (p.  229). 

Not  the  least  important  feature  is  the  paragraph  on  "non-litigious  custom" 
(pp.  368-369).  In  this  brief  discussion,  deriving  in  part  it  is  true  from  Ehilicfa, 
he  insists  rightly  that  the  proposition,  often  insisted  upon  in  the  last  genentioo, 
tiliat  the  judge  precedes  the  law  is  true  only  in  part  "It  is  not  conflicts  that 
initiate  rules  of  legal  observance,  but  the  practices  of  eveiyday  directed  by  the 
give  and  take  considerations  of  reasonable  intercourse  and  soaal  co-iv^ienAm. 
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Neither  saccession  nor  possession  nor  property  nor  contract  started  from  direct 
legislation  or  from  direct  conflict  [i.e.,  litigation].  Succession  has  its  roots  in 
the  necessary  arrangements  of  the  housdiold  on  the  death  of  its  manager, 
property  b^an  with  occupation,  possession  is  reducible  to  de  facto  detention, 
the  origps  of  contract  go  back  to  the  customs  of  barter.  Disputes  as  to  right 
in  primitive  society  are  pre-eminently  ctisputes  as  to  the  implication  of  non- 
litigious  custom  "  (p.  368).  Hence  the  jurist  must  study  the  social  conditions 
out  of  which  non-litigious  customs  arose  in  the  past  and  the  social  conditions 
out  of  which  they  still  arise.  For  all  the  law  is  not  in  the  books.  He  must  also 
study  the  logical  implications  of  the  principles  which  he  finds  in  the  legal  mate- 
rials. ^  He  will  find  principles  and  conceptions,  although  the  actual  rules  and 
doctrines  and  the  actual  practice  of  appljring  them  will  not  be  wholly  rational 
nor  entirely  reducible  to  systematic  sunplidty.  At  this  point  philosophical 
method,  which  Vinogradoff  slights,  plays  its  part.  The  philosophical  jurist 
sets  up  an  ideal  form  of  the  existing  type  of  society,  an  ideal  form  of  the  prin- 
ciples and  conceptions  foimd  in  the  existing  legal  materials,  an  ideal  conception 
of  the  end  of  the  legal  order,  and  these  are  employed  both  consciously  and  sub- 
consciously in  judicial  finding  and  application  of  law  as  weU  as  in  legislation 
and  juristic  writing.  In  this  admirable  paragraph  we  have  the  real  introduction 
to  historical  jurisprudence. 

ROSCOE  POXTND. 

A  Hand  Book  of  Practice  under  the  Civil  Practice  Act  op  New  York. 
By  Carlos  C.  Alden.  New  York:  Baker,  Voorhis  &  Co.  192 1.  pp. 
vi,  340. 

Dean  Alden  of  the  Law  Department  of  Buffalo  University  has  here  sought 
to  present  a  hand  book,  primarily  for  the  use  of  students,  of  the  practice  of 
New  York,  under  the  Civil  Practice  Act  which  became  effective  October  i,  1921. 
The  book  serves  its  acknowledged  purpose,  but,  like  all  outlines  of  a  new  sys- 
tem of  procedure,  its  use  to  the  practitioner  must  be  confined  to  its  general 
suggestions.  A  change  or  readjustment  of  any  method  of  practice  immedi- 
ately becomes  the  subject  of  interpretation.  A  text  book  which  under  such  cir- 
cumstances attempts  to  set  forth  the  practice  in  detail  soon  becomes  obsolete. 
The  use,  however,  of  this  outline,  should  be  helpful  to  the  student.  After 
familiarizing  themselves  with  the  general  principles  of  the  substantive  law, 
most  students  regard  with  confusion  the  mechanics  by  which  such  principles 
are  applied  and  rights  established  and  enforced.  Experience  has  shown  the 
difficulty  of  teaching,  academically,  the  technique  of  procedure.  The  solu- 
tion of  problems  of  actual  practice,  alone,  instruct  with  any  degree  of  thoroiigh- 
ness  in  the  art  of  the  practitioner.  A  weU  considered  outline  containing  the 
organization  of  the  courts,  by  whom,  when  and  how  remedies  are  employed, 
should,  however,  give  to  the  student  a  general  working  knowledge  of  the  sub- 
ject. The  usefulness  of  such  a  work,  especially  during  a  period  of  transition, 
is  quite  apparent. 

The  plan  and  scope  of  Dean  Alden's  work,  as  indicated  in  the  table  of  contents, 
are  limited  to  presenting  in  a  simple,  orderly  and  logical  manner  such  an  outline. 
The  author  points  out  that  the  present  New  York  system  of  practice  which 
became  effective  only  last  October  is  the  result  of  a  progressive  development 
extending  over  a  period  of  seventy-five  years,  and  is  bas^  substantially  upon 
the  former  Code  of  Civil  Procedure  in  a  re-arranged  form.  Into  the  first  Oxie 
of  Procedure  of  1848  and  those  subsequently  enacted,  there  gradually  crept 
many  provi^ons  not  procedural  in  character.  By  the  readjustment,  basic 
matters  of  dvil  practice  are  incorporated  into  the  new  "Civil  Practice  Act" 
which  is  supplemented  by  rules  of  court  known  as  "Rules  of  Civil  Practice," 
into  which  has  been  placed  many  of  the  details  of  practice  heretofore  contained 
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in  the  code.  The  provisioiis  relating  to  the  procedure  of  the  Surrogate's  Court, 
Justices'  Court,  Court  of  Claims  and  New  York  City  Court,  formerly  oantained 
m  the  old  oode,  are  excluded  from  the  new  practice  act  and  placed  into  ^ledal 
acts  of  their  own.  As  a  result,  the  pxesent  act  contains  about  one-half  the 
nimiber  of  sections  of  the  old  code.  The  present  hand  book  covers  only  the 
Civil  Practice  and  Surrogate's  acts,  although  reference  to  the  other  acts  is 
made  in  several  of  the  chapters.  Many  of  the  300  rules  of  court  su^ily 
important  details  and  would  have  justified  a  fuUer  consideration  than  the  refer- 
ences made  by  the  author. 

The  chapter  covering  the  organization  and  jurisdiction  of  the  dvil 
courts  in  a  few  words  describes  the  judicial  system.  The  writer  errs  in 
stating  (p.  7)  that  tiie  first  department  consists  of  New  York  County,  by 
failing  to  mention  the  Coimty  of  the  Bronx.  While  the  Constitution  con- 
tains this  provision.  New  York  Coimty  has  been  interpreted  to  mean  the  taxi- 
tory  included  in  tlutt  county  at  the  time  the  Constitution  was  adopted.  As 
Bronx  County  was  subsequently  created  out  of  New  York  County,  it  is  and 
always  has  been  regarded  as  a  part  of  the  first  department.  The  paragraq>h 
on  the  Superior  City  Courts  might  have  been  omitted,  as  these  courts  have  all 
been  abolished  and  reference  to  them  is  quite  unnecessary  in  a  hand  book  of 
the  practice  of  today.  In  the  paragraph  describing  the  various  branches  of  the 
Supreme  Court,  mention  of  the  Appellate  Tenn  could  appropriately  have  been 
made.  In  treating  of  the  City  Court^  of  the  City  of  New  York,  the  language 
would  indicate  that  the  court's  jurisdiction  is  limited  to  the  Borough  of  Man- 
hattan, while,  in  fact,  it  extends  to  the  territory  included  in  the  City  of  New 
York  before  consolidation  into  the  Greater  City,  which  brings  the  Borou|^ 
of  the  Bronx  within  its  jurisdiction. 

Chapter  V  on  limitations  upon  the  prosecution  of  actions  occupies  only  a  few 
pages,  yet  makes  dear  the  main  prindples  of  this  ever  confusing  subject  to 
the  student.  The  author  has  wisdy  devoted  the  greater  part  of  the  book  to 
Chapter  VI  "Procedure  in  an  Action."  Starting  with  the  naming  of  the  par- 
ties, the  subject  is  considered  fran  the  point  of  obtaining  jurisdiction,  on  to 
the  general  prindples  of  pleadings,  induding  instructive  illustrations;  throu^ 
the  method  of  testing  the  suffidency  of  pleadings  to  provisional  remedies  and 
the  preparation  for  the  trial  and  the  trial  itself.  The  execution  of  the  court's 
jud^ent  and  finally  the  appeds  to  the  various  appellate  tribunals  oondude 
the  chapter.  While  some  of  the  subjects  could  have  been  considered  a  little 
more  fully,  yet  as  a  primer,  it  describes  logically  and  plainly  the  course  of 
litigation.  The  paragraphs  covering  the  tnal  are  especially  useful  as  th^ 
put  into  a  ready  and  concise  form  a  subject  which  often  unnecessarily 
perplexes  both  students  and  lawyers.  The  importance  of  the  rules  of  court  b 
in  this  chapter  emphasized.  The  author  constantly  refers  to  them  by  number 
and  in  one  or  two  instances  seta  out  a  rule  in  fulL  A  fuller  consideration 
could  well  have  been  given  to  the  rules  themselves,  as  a  familiarity  with  than 
b  necessary  to  apply  many  of  the  provisions  of  the  new  Practice  Act. 

In  Chapter  IX  the  practice  of  the  Surrogates'  Court  b  treated  in  the  same 
hdpf ul  manner  as  b  the  subject  of  general  practice  in  the  preceding  chapteis. 
Special  proceedings  and  provisions  respecting  particular  actions  are  **T-Jfl»"^ 
in  conclusion.  The  hand  book  succeeds  in  presenting  in  an  ordeny  and 
condse  form  an  outline  of  the  system  of  procedure  of  New  York.  All  practice 
text  books  are  subject  to  the  criticism  of  incompletenest.  The  present 
work  does  not  pretend  completeness  but  does  present  in  a  comprehensible 
manner  something  of  real  use  to  the  beginner.  Time  alone  will  not  alter  its 
usefulness  as  a  general  chart  of  the  system,  but  it  will  no  doubt  see  many 
of  the  details  become  obsolete  by  reason  of 'the  interpretation  of  the  courts. 

Mo&miEn  Boiru. 
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CoNFUCT  07  Laws.    By  John  B.  Tieman.    Chicago: 'Callaghan  &  Co.    1921. 
pp.  viiy  122. 

It  is  unfair  to  e3cpect  much  from  a  text  essaying  to  cover  so  laige  and  complex 
a  field  in  so  small  a  compass.  Perhaps  it  may  enable  the  hasty  student  to 
pick  up  enough  of  the  time-worn  ''lingo"  to  pass  an  old-fashioned  bar  exam- 
ination, but  the  book  makes  no  contribution  to  the  serious  study  of  the  subject. 

After  the  manner  of  Dicey  the  author  has  formulated  certain  concise  rules, 
which  are  amplified  in  the  text,  with  some  reference  to  authorities.  Whereas 
Dicey  stated  some  two  hundred  rules  and  sub-rules,  the  author  has  to  his 
credit  the  feat  of  compressing  the  subject  into  thirty-two  rules  and  six  excep- 
tions! In  general,  these  so-called  "rules,"  like  the  diplomatic  acceptance  of  a 
formula  "in  principle,"  only  postpone  to  a  later  stage  the  real  difficulties.  The 
fight  comes  in  applying  them.  Of  what  great  value  is  the  agreement  that  "a  penal 
action  must  be  brought  in  the  state  whose  law  imposes  it,"  if  the  courts  do  not 
agree  on  what  actions  are  penal?  ^  The  chapter  on  "  Penal' Actions  "  does  not  sug- 
gest that  there  is  any  actual  disagreement  in  the  authorities  in  applying  the  rule. 

The  book  comprises  twelve  chapters,  entitled,  respectively.  Comity,  Torts, 
Death  Actions,  Contracts,  Remedies,  Interest  and  Usury,  Sales  and  Chattel 
Mortgages,  Marriage,  L^timacy  and  Adoption,  Wills,  Crimes,  Penal  Actions. 
Many  important  topics,  such  as  domidl,  foreign  judgments,  administration 
of  estates,  are  not  discussed.  In  the  chapter  on  "Comity"  we  are  told  that 
a  state  may,  "as  a  mere  act  of  courtesy,"  "waive  its  own  sovereignty"  and 
give  effect  to  rights  created  under  the  laws  of  another  state.  The  superficial 
chapter  on  "Contracts"  leaves  an  impression  that  the  cases  are  all  agreed, 
instead  of  being  in  irreconcilable  discord.*  No  reference  is  made  in  the  chapter 
on  marriage  to  the  controversial  topic  of  jurisdiction  for  divorce.  "Wills" 
is  disposed  of  in  six  pages.  For  the  rule  that  the  devolution  of  personality  is 
governed  by  the  law  of  the  domidl  no  better  explanation  is  given  than  the 
fiction  that  personal  property,  regardless  of  its  actual  situs,  is  deemed  to  be 
k>cated  where  the  owner  is  domiciled.  The  difficult  topic  of  powers  of  appoint- 
ment is  not  mentioned.  It  is  stated  in  a  "rule"  that  "the  validity,  construc- 
tion and  revocation  of  a  will  are  regulated  by  law  of  testator's  domicile  if  it 
involves  personalty;  or  the  law  of  the  location  if  it  involves  realty."  Testa- 
tor's domidl,  when?  Is  the  validity  determined  by  the  law  of  the  domidl  at 
time  of  executing  the  will,  or  at  time  of  death?  Is  the  revocation  determined 
by  the  law  of  testator's  domidl  at  the  time  of  the  act  of  revocation,  or  at  the 
time  of  death?  The  text  furnishes  no  answer.  Nor  will  the  cases  all  agree  that 
the  construction  of  a  will  of  realty  must  be  determined  by  the  law  of  the  situs.* 

Other  instances  abound  in  which  the  book  is  inadequate  or  misleading,  but 
these  must  be  left  to  the  curious  reader  to  discover.  The  author  concludes 
that  the  "  Conffict  of  Laws  is  based  simply  on  certain  fundamentals,  that  by 
careful  sdection,  manifests  a  symmetry  and  a  consbtency  and  a  unity  that  has 
no  parallel  in  any  other  subject  of  the  Law."  One  may  suspect  that  this  "  care- 
ful selection"  consists  in  ignoring  all  the  cases  that  do  not  fit  in  with  the  author's 
simple  scheme  of  things.  In  important  particulars  the  subject  is  in  a  fluid 
state,  and  the  author's  thirty-two  rules  and  six  exceptions  will  not  assist  in 
its  ultimate  crystallization. 

Calvert  Magruder. 


^  See,  for  instance,  the  conflict  as  to  the  statutory  liability  of  corporation  direc- 
tors, 36  Harv.  L.  Rev.  173;  and  the  conflict  as  to  death  statutes,  Loucks  v.  Standard 
Oil  Company^  324  N.  Y.  99. 

*  See  Lorenzen,  "  Validity  and  Effects  of  Contracts  in  the  Conflict  of  Laws,"  30 
Yaix  L.  J.  565,  6ss,  31  ib.  53;  Bcale,  "What  Law  Governs  the  Validity  of  a  Con- 
tract? "23  Harv.  L.  Rev.  79. 

*  See  Staigg  v.  Atkinson,  144  Mass.  564;  Keith  v.  Eaton,  58  Kan.  732. 
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Federal  Income  Tax  Laws  Cosselated  and  Aknoxated.  By  Walter  £. 
Barton  and  Carroll  W.  Browning.  Washington:  John  Byrne  &  Co.  1922. 
pp.  xix,  450. 

This  work  is  a  "  compilation  and  annotation  of  all  Federal  income  tax  laws 
beginning  1861  and  a  correlation  of  all  laws  beginning  1909."  No  attempt 
has  been  made  heretofore  to  compile  the  numerous  laws  into  a  convenient 
hand  book  for  ready  reference.  The  Corporation  Excise  Tax  Law  of  1909  and 
the  Federal  Income  Tax  Laws  of  1913, 19x6,  1917,  1918  (Act  of  February  24, 
I9ip)  and  1921  are  arranged  (Part  I)  in  paralld  columns  for  purposes  of  com- 
parison. In  this  correlation  it  has,  of  course,  been  necessary  to  place  same 
sections  and  parts  thereof  out  of  their  statutory  order,  but  the  proper  sequence 
of  the  sections  and  the  parts  thereof  may  be  determined  by  referring  to  the 
index. 

All  Federal  income  tax  laws  from  i86x  to  date  are  annotated  in  the  foot- 
notes. The  annotations  are  well  arranged  and  numerous,  but  the  dtatioiis  of 
cases  therein  aro  not  exhaustive.  Part  I  also  contains  a  corxelationy  in  par- 
allel colunms,  with  annotations,  of  the  war  profits  and  excess  profits  tax  lawa 
of  1917,  1918  and  1921.  Alphabetical  and  numerical  tables  of  cases  are  set 
forth  at  the  beginning  of  the  work. 

Part  n,  which  contains  Federal  income  tax  acts  prior  to  1909,  with  anno- 
tations, is  interesting  historically,  but  will  naturally  not  be  <rf  so  great  prac- 
tical udlity  as  the  compilation  of  recent  laws. 

Part  UI,  ''Miscellaneous  Acts  and  Statutes  with  Annotations,''  sets  forth 
the  Act  of  Sq>tember  8, 1916  (with  annotations)  imposing  a  tax  on  manufac- 
turers of  munitions;  the  Act  of  March  3, 1917,  imposing  an  excess  profits  tax; 
the  Act  of  November  23,  192 1,  imposing  a  tax  on  child  labor;  provisions  of 
the  Revised  Statutes  of  the  United  States  (with  annotations)  i^^licable  to 
taxation;  and  the  provisions  of  the  Federal  Constitution  relative  to  taxation. 

The  careful  indexing  of  tiie  book  is  in  keeping  with  the  purpose  of  the  au- 
thors to  present  the  reader  in  one  volume  with  a  mass  of  material  hitherto 
obtainable  onl^  by  reference  to  many  volmnes.  At  the  end  of  the  book  axe 
weU  arranged  mdices  to  sections  of  jthe  six  recent  income  tax  laws,  a  compre- 
hensive index  to  decisions,  and  an  equally  comprehensive  index  of  aubjecta 
treated  in  the  various  Acts. 

The  work  does  not  purport  to  be  a  text  book.  As  a  compilation  and  "sooioe 
book"  it  will  be  useful  and  valuable  to  lawyers,  accountants,  and  othen 
interested  in  Federal  taxatioiL 

Ross  W.  Lmm. 
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THE  JUDICIAL  POWERS 

THE  great  and  sound  principle  that  all  governmental  power 
should  be  separated  into  executive,  legislative  and  judicial 
powers,'  like  all  other  great  and  sound  principles,  calls  for  a  practical 
test  occasionally  so  that  we  may  see  what  it  is  and  what  is  left  of  it. 
Convenience  and  practical  considerations  have  an  erosive  effect 
upon  dogma  and  theory.  The  old-time  orthodox  safeguards  of 
liberty  have  sometimes  been  let  down  imder  the  stress  of  occasions 
and  causes  and  in  the  name  of  efficient  government.  We  have 
been  reminded  that  ''government  is  a  practical  institution  adapted 
to  the  practical  conduct  of  public  affairs."  '  On  the  other  hand 
the  charge  has  recently  been  made  with  much  impressiveness  by 
the  New  York  State  Judiciary  Constitutional  Convention  of  192 1, 
a  body  of  judges,  lawyers  and  legislators  of  unusual  skill  and 
experience,  that ''  extensive  legislative,  executive  and  judicial  powers 
are  being  vested  and  combined  in  administrative  bodies  in  distinct 
and  reckless  disregard  of  the  sound  principle  of  the  separation  of 
governmental  powers,  which  was  deemed  so  essential  to  the  true 
protection  of  individual  rights  by  the  wise  foimders  of  our  republi- 

1  With  diffidence  and  with  fiill  knowledge  of  the  limitationa  on  my  ability  to  state 
cither  what  the  fundamental  law  of  New  York  is,  or  what  the  results  of  a  change  in 
the  law  may  be,  the  suggestions  contained  in  this  article  are  presented,  not  ex  cathedra^ 
but  as  one  lawyer  speaking  to  others  on  a  controverted  question  in  order  to  widen 
the  discussion  rather  than  to  end  it.  As  Chancellor  Kent  said  of  his  "  Battery  Opinions," 
they  cost  nothing  and  bind  no  one. 

'  Kilboum  v.  Thompson,  103  U.  S.  x68,  190  (1880). 

*  Milwaukee  Pub.  Co.  v.  Buileson,  255  U.  S.  407, 416  (1921). 
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can  form  of  state  governments."  ^  The  great  learning  and  imsdfish 
public  spirit  of  Mr.  William  D.  Guthrie,  who  as  chairman  of 
the  executive  committee  drafted  the  Report,  assure  us  that 
jmny  of  om-  most  intelligent  and  highly  educated  citizens  regard 
this  tendency  as  "  the  great  misfortune  of  the  day."  *  The  inquiry 
is  timely  as  to  what  extent  the  principle  of  distribution  of  powers 
obtains  as  a  part  of  our  x:onstitutional  law  and  to  what  extent  it 
is  being  disregarded. 

The  theory  that  the  powers  of  government  should  be  divided 
into  the  three  classes  indicated,  to  the  end  that  in  state  and  nation 
we  may  live  imder  a  government  of  laws  rather  than  of  men,'  is 
confidently  said  to  have  been  suggested  by  Aristotle,  developed  by 
Montesquieu  and  adopted  wherever  constitutional  governments  are 
foimd.^  The  maxim  that  the  protection  of  the  rights  of  pers<His 
from  the  evils  of  despotic  forms  of  government  requires  the  com- 
plete separation  of  governmental  powers  is,  however,  appUed 
practically  to  our  institutions  only  in  a  limited  sense.  In  its 
entirety  it  is  at  once  a  seeming  paradox  and  a  manifest  truism; 
the  perfection  of  our  constitutional  system  and  law  taken  for. 
granted.  Rights  rest  for  their  substantial  basis  on  the  guarantees 
of  life,  liberty  and  property.  The  protection  of  rights  causes 
the  division  of  powers ;  the  division  does  not  create  the  rights.  The 
separation  of  powers  provides  the  formidable  sanction  and  the 
useful  working  rule  of  convenience  for  the  maintenance  of  rights, 
but  it  is  coupled  with  all  the  checks  and  balances  which  have  been 
devised  to  prevent  any  department  of  government  from  exercising 
its  functions  without  interference  from  or  responsibility  to  the 
other  departments." 

First.  Political  power  in  a  free  government  rests  in  the  law- 
making body.  All  functions  and  duties  of  constitutional  govern- 
ment there  remain  until  they  are  otherwise  distributed.  The 
objection  that  a  state  statute  confers  upon  executive  or  ministerial 

^  Report  to  New  York  Legislature  of  Judidazy  Constitutioiial  Convention  of  193 1, 
Legislative  Document  (1922)  No.  37,  p.  11. 

>  Dissenting  opinion  of  Cullen,  C.  J.,  Matter  of  Hqpper  «.  Biitt,  204  N.  Y.  524, 534, 
98  N.  E.  86  (1912). 

*  Massachusetts  Constitution. 

'  Black,  Constitutional  Law,  3  ed.,  {  51. 

*  ''The  usual  checks  and  balances  of  republican  government,  in  which  consists 
its  chief  exellence."   Cooley,  Constit.  Lnc,  7.  ed.,  p..  64. 
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officers  powers  of  a  judicial  nature  presents  no  question  under  the 
Federal  Constitution.  The  threefold  distribution  of  powers  is, 
generally  speaking,  a  necessary  incident  neither  of  a  republican 
form  of  government  nor  of  due  process  of  law.' 

Secondly.  Some  mingling  of  such  powers  is  more  essential  to 
good  government  than  is  a  doctrinaire  separation  of  them. 

''When  we  speak  of  a  separation  of  the  three  great  departments  of 
government,  and  maintain  that  that  separation  is  indispensable  to  public 
liberty,  we  are  to  understand  this  maxim  in  a  limited  sense.  It  is  not 
meant  to  affirm  that  they  must  be  kept  wholly  and  entirely  separate 
and  distinct,  and  have  no  common  link  of  connection  or  dependence, 
the  one  upon  the  other,  in  the  slightest  degree.  The  true  meaning  is, 
that  the  whole  power  of  one  of  these  departments  should  not  be  exercised 
by  the  same  hands  which  possess  the  whole  power  of  either  of  the  other 
departments;  and  that  such  exerdse  of  the  whole  would  subvert  the 
principles  of  a  free  constitution."  .  .  .  ''Indeed,  there  is  not  a  single 
constitution  of  any  State  in  the  Union,  which  does  not  practically 
embrace  some  acknowledgment  of  the  maxim,  and  at  the  same  time 
some  admixture  of  powers  constituting  an  exception  to  it."'^ 

The  virtue  of  the  rule  lies  more  in  the  independence  in  a  gen- 
eral way  of  the  powers  one  of  the  other,  so  that  one  is  not  depend* 
ent  upon  nor  the  creatiu-e  of  another,  than  in  their  complete 
separation. 

Thirdly.  A  categorical  distinction  between  legislative  and 
executive  and  judicial  powers  cannot  in  all  cases  satisfactorily  be 
made.  What  powers  are  so  inherently  legislative  or  executive  or 
judicial  as  to  preclude  their  delegation  in  any  degree  to  another 
branch  of  the  government?  Only  the  broadest  terms  may  be  used 
with  safety  in  answering  the  question."    The  legislative  power  is. 

^  "The  Federal  constitution  does  not  inhibit  the  blending  by  the  States  of  the 
powers  of  two,  or  even  of  all  three  of  the  great  departments  of  government  in  the 
hands  of  a  single  officer  or  a  single  official  body."  Prentis  v,  Atlantic  Coast  Line, 
211 U.  S.  210, 213  (1908);  Dreyer  V.  Illinois,  187  U.  S.  71, 85  (1902);  Village  of  Saratoga 
Springs  v.  Saratoga  G.,  etc.,  191  N.  Y.  123,  83  N.  £.  693  (1908). 

"  Stoky,  Constitution,  $  ed.,  393, 395. 

u  "A  judicial  inquiry  investigates,  declares  and  enforces  liabilities  as  they  stand 
on  present  or  past  facts  and  under  laws  supposed  already  to  exist.  That  is  its  purpose 
and  end.  Legislation  on  the  other  hand  looks  to  the  future  and  changes  eiisHng  con- 
ditions by  making  a  new  rule  to  be  applied  thereafter  to  all  or  some  part  of  those  sub- 
ject to  its  power."  Holmes,  J.,  in  Prentis  v.  Atlantic  Coast  Line,  21  z  U.  S.  210,  226 
(1908).    Lemke  v.  Homer  Farmers'  Elevator  Co.,  42  Sup.  Ct  Rep.  250  (1922). 
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the  supreme  law-making  power,  but  it  may  delegate  certain  of  its 
regulative  powers  to  administrative  boards  appointed  by  the 
executive;  the  judiciary  also  legislates  ^^incidentally  and  in  a  sub- 
sidiary way '' "  imder  the  formula  of  declaring  what  the  law  is  and 
forever  has  been;  the  executive  power  enforces  the  laws,  not  as  a 
sheriff  or  a  constable  does,  but  as  a  power  that  makes  rules  and 
orders,  both  legislative  and  qtuisi-jxididal  in  character,  without 
which  the  law-making  power  would  often  be  ineffective;"  the 
judicial  power  not  .only  interprets  and  applies  the  law  in  contro- 
versies between  parties,  but  also  makes  rules  of  practice  and 
appoints  officers  to  administer  vast  imdertakings. 

Fourthly.  Notwithstanding  the  fact  that  a  state  may  in  a  limited 
sense  unite  legislative  and  judicial  power  in  the  same  body,  a  state 
without  independent  courts  is  a  practical  everyday  impossibility. 
As  we  adopt  the  theory  that  the  constitutions  are  the  supreme  law, 
so  judicial  power  as  a  check  on  usurped  or  arbitrary  power  must 
exist  in  courts.  Legislative  law  must  be  measured  by  the  standard  of 
the  constitutions.  England  makes  the  remedy  for  imconstitutional 
action  exclusively  political,  but  Englandffnds  in  tradition  and  custom 
the  check  on  bad  laws  which  America  largely  confides  to  the  courts. 
Even  in  England,  Sir  H.  H.  Cozens-Hardy,  Master  of  the  Rolls,  is 
quoted  as  saying  in  a  speech  at  the  annual  dinner  of  the  Fishmongers 
Company  to  the  Bench  and  Bar  that  government  by  departments 
by  administrative  action  was ''a  very  bad  symptom  .  .  .  attended 
with  very  great  danger";  that  it  had  been  and  he  hoped  it  always 
would  be  the  duty  of  the  courts  of  justice  to  see  as  far  as  possible 
that  the  powers  entrusted  to  the  other  departments  of  government 
should  be  exercised  reasonably  and  to  offer  the  extremest  resistance 
in  their  power  to  encroachment  by  the  executive.^*  The  protection 
of  individuals  from  the  arbitrary,  capricious  and  unauthorized 
exercise  of  power  is  an  essential  attribute  of  free  government. 
The  court  may  not  substitute  its  own  judgment  for  that  of  the 
legislature  or  the  administrative  board  in  determining  what  is 
fair  and  reasonable,  but  it  will  probably  overturn  any  action, 
legislative  or  executive,  when  clearly  of  the  opinion  that  such 


^  Thayer's  Preldonary  Treatise,  p.  319. 

»  Buttfield  V.  Stianahan,  192  U.  S.  470  (1904);  Bates  &  Guild  Co.  9.  Payne, 
Z94  U.  S.  106  (1904). 

14  131  The  Law  Tqies,  22,  May  6,  1911. 
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action  is  fundamentally  or  constitutionally  wrong,  arbitrary,  ca- 
pricious or  unauthorized.  At  least  the  circumstance  that  the  ques- 
tion is  not  within  the  purview  of  judicial  power  will  be  the  sole 
deterrent  of  judicial  relief.^*  Under  the  Federal  Constitution,  it 
has  been  held  that  state  courts  must  be  given  power  and  a  fair 
opportimity  to  determine  the  question  of  confiscation  according 
to  their  own  independent  judgment  on  the  law  and  the  facts  when 
state  action,  legislative  in  its  character,  such  as  rate  regulation 
by  a  board,  threatens  to  take  property  without  due  process  of  law. 
So  long  as  New  York  has  constitutional  courts,  the  Federal  Consti- 
tution, not  the  separation  of  powers  merely,  prevents  legislative 
power  from  determining  the  conclusiveness  of  its  own  decisions  on 
such  questions.  ''Due  process"  implies  an  independent  coiu't,  not 
an  executive  or  legislative  board,  with  power  to  pass  on  the  con- 
stitutionality of  such  determinations.^^ 

If  we  are  to  have  governmental  regulation  of  public  utilities  and 
other  corporations,  from  the  nature  of  things  public  service  com- 
missions, interstate  commerce  commissions  and  the  like  are  an 
indispensable  adjunct  to  such  regulation.  Grave  questions  of  fact 
must  be  tried  out  before  them  and  on  controverted  questions 
arising  out  of  the  weight  of  evidence,  judicial  review  would  often 
be  an  endless  and  fruitless  task.  The  legislature  cannot  and  the 
coiu-ts  should  not  be  burdened  with  plenary  regulative  f mictions.. 
Absolute  and  unreviewable  legislative  power  over  persons  and 
property  has  no  place  in  our  system  of  government,  but  if 
the  legislature  itself  might  make  the  same  determination  on  the 
facts  presented  in  each  case  and  might  pass  a  constitutional 
law  to  cover  them,  what  then  remains  for  judicial  review,  how- 
ever absolute  the  division  of  governmental  power  may  be?  The 
problem  becomes  one  of  politics,  not  of  law;  of  men,  not  of 
measures. 


^  People  ex  rel.  New  York  &  Queens  Gas  Co.  v.  McCall,  219  N.  Y.  84,  113  N.  £. 
795  (19 1 6);  affirmed  345  U.  S.  345  (1917)*  '*  Where  the  decision  of  questions  of  fact 
is  committed  by  Congress  to  the  judgment  and  discretion  of  the  head  of  a  depart- 
ment, his  decision  thereon  is  conclusive;  and  that  even  upon  mixed  questions  of  law 
and  fact,  or  of  law  alone,  his  action  will  cany  with  it  a  strong  presumption  of  its 
correctness,  and  the  courts  will  not  ordinarily  review  it,  alihough  they  may  have  the 
power,  and  will  occasionally  exercise  the  right  of  so  doing,*^  Brown,  J.,  in  Bates  & 
Guild  Co.  V.  Payne,  194  U.  S.  106,  109  (1904). 

!•  Ohio  Valley  Co.  v.  Ben  Avon  Borough,  353  U.  S.  287,  389  (1930). 
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The  criticism  on  administrative  boards  which  exercise  legislative 
powers,  such  as  rate  making,  has  been  stated  with  force  and,  it  is 
to  be  feared,  with  some  degree  of  justice  in  the  report  to  the 
Legislature  of  the  Judiciary  Constitutional  Convention  of  1921, 
above  referred  to.  The  charges  thus  made  against  them  are  in 
brief  that  not  infrequently  they  are  partisan,  untrained  and  arbi- 
trary; that  they  act  not  with  "  the  cold  indifference  of  an  impartial 
judge,"  but  to  carry  out  a  declared  purpose;  that  they  are  an 
rannex  to  the  executive.  They  are  declared  to  be  "frequently 
utterly  ignorant  of  the  most  elementary  principles  of  justice"; 
to  decide  before  hearing  the  merits  of  the  controversy;  to  be 
like  the  justice  of  the  peace  who  said  at  the  dose  of  the  evidence 
that  he  would  take  the  four  days  allowed  by  the  Code  before 
making  the  customary  decision  for  the  plaintiff.  On  the  other 
hand  it  is  said  that  the  record  of  the  state  judiciary  is  commend- 
able and  generally  satisfactory  and  that  the  judges  as  a  class 
have  been  "scholarly,  competent,  industrious,  impartial  and  in- 
corruptible." 

Although  such  a  sweeping  condemnation  probably  does  in- 
justice to  individuals  whose  integrity  and  ability  cannot  be  ques- 
tioned, so  long  as  such  boards,  commissions  and  bureaus  are 
closely  connected  with  the  executive,  concerned  in  carrying  out  its 
policies  and  subject  to  constant  legislative  interference,  we  may 
expect  to  find  in  their  determinations  the  faults  and  weaknesses 
thus  indicated,  coupled  with  the  advantages,  either  theoretical  or 
practical,  of  expert  knowledge  and  prompt  and  elficient  action.  But 
their  fimctions  are  legislative  rather  than  judicial  and  the  courts 
may  not  do  what  they  undertake  to  do,  i.e.,  fix  a  rate  or  make  a 
service  regulation.  The  extent  of  judicial  power  in  such  cases  is 
to  decide  whether  the  board  had  or  had  not  the  legislative  power 
it  sought  to  exercise." 

The  New  York  Constitution,  says  the  Report,  opens  the  door  of 
danger  to  the  evil  of  vesting  judicial  power  in  executive  bureaus. 
A  peculiarity  of  the  New  York  Constitution  is  that,  while  the  legis- 
lative power  is  vested  in  the  l^gislatiu'e  and  the  executive  power  is 
vested  in  a  governor,  the  judicial  power  is  not,  as  in  the  United 


^'  Lake  Erie  &  Western  R.  R.  Co.  v.  SUte  Public  Utilities  Comm.,  249  U.  S.  422, 
424  (1919). 


THE   JUDICIAL   POWER  793 

States  Constitution,  Article  three,  section  one,  in  tenns  vested  in 
the  courts.  A  system  of  constitutional  courts  is,  however,  created 
and  vested  with  judicial  powers.^  This  difference  has  not  as  yet 
developed  any  radical  distinction  of  opinion  between  state  and  fed- 
eral courts  on  the  location  of  judicial  power.  The  reason  for  the 
omission  expressly  to  locate  judicial  power  in  the  New  York  courts 
is  in  a  measure  historical.  At  the  time  the  state  of  New  York 
ratified  the  Federal  Constitution,  its  inhabitants  were  living  under 
a  constitution  by  which  the  court  of  last  resort,  called  the  Court 
for  the  Correction  of  Errors,  was  composed  of  twenty-four  (after- 
wards thirty-two)  members  of  the  senate  (the  upper  house  of  the 
legislature),  the  chancellor  and  the  three  judges  of  the  Supreme 
Court,  while  the  appointment  of  every  officer  in  the  executive 
government  of  the  state,  including  local  officers,  with  the  excep- 
tion of  a  few  named  in  the  constitution,  was  vested  in  the  coimdl 
of  appointment  composed  of  one  senator  from  each  of  the  four 
senatorial  districts  into  which  the  state  was  divided.  The  council 
of  appointment  continued  until  182 1,  when  it  was  abolished  by 
the  new  constitution  of  that  year,  but  the  Court  of  Errors  remained 
the  court  of  last  resort  until  the  Constitution  of  1846,  and  the 
Senate  still  sits  with  the  Court  of  Appeals  as  the  court  for  the  trial 
of  impeachments. 

The  state  government  did  not  first  become  free  in  1846,  the  theory 
of  Aristotle,  Montesquieu  and  the  philosophers  to  the  contrary 
notwithstanding.  It  became  less  centralized  and  more  democratic 
and  powers  were  distributed  for  that  reason.  Nor  is  the  reason 
historical  only.  All  judicial  power,  as  distinguished  from  legis- 
lative and  executive  power,  cannot  be  and  has  not  been  vested 
exclusively  in  the  courts.  Either  we  must  say  plainly  that  by  the 
practice  at  conmion  law  and  the  practice  in  this  coxmtry  it  may 
be  in  some  part  distributed  elsewhere  or  we  must  introduce  nice 

1*  The  New  York  State  Constitution  in  Article  m  provides  that  "The  legis- 
lative power  of  this  State  shall  be  vested  in  the  Senate  and  Assembly."  Article  IV 
provides  that  "The  executive  power  shall  be  vested  in  a  governor,  who  shall  hold 
his  office  for  two  years."  Artide  VI  providea  merely  for  a  8i4>reme  court  having  gen- 
eral original  jurisdiction  in  law  and  equity,  an  appellate  division  with  power  of 
review  of  the  law  and  the  facts,  a  court  of  appeab  to  review  questions  of  law,  and 
local  courts.  While  judicial  power  is  not  expressly  vested  in  these  courts,  the  power 
of  the  legislature  over  them  is  limited  and  no  judicial  power  is  expressly  vested 
elsewhere. 
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distinctions  between  judicial  and  quasi-judidal  power  wherever 
facts  are  decided  and  law  is  declared  judicially.^* 

The  amendment  *®  proposed  by  the  Convention  to  meet  the  diffi- 
culty definitely  vests  for  the  first  time  judicial  power  in  the  New 
York  courts.  This  feature  is  stressed  in  the  Report  as  one  of 
supreme  importance.  It  might,  no  doubt,  prevent  in  a  measure  the 
attempted  exercise  of  imlimited  power  to  preclude  judicial  review 
of  legislative  action,  such  as  rate  fixing,  by  an  administrative  board. 
Dormant  rights  are  revived,  unciu-bed  legislation  is  checked,  eyes 
are  opened,  the  indifference  of  the  general  public  to  the  preserva- 
tion in  their  integrity  of  the  principles  of  free  government  is  shaken 
off,  the  judges  are  reminded  to  keep  jealous  hold  of  their  portion 
of  power  by  discussions  such  as  are  contained  in  the  Report.  That 
the  argument  is  not  all  against  the  commission  system  and  that 
the  commissions  are  not  all  biased  for  or  against  the  corporations 
makes  the  discussion  more  valuable.  One  cannot  foresee  what 
the  change  will  accomplish  or  whether  it  will  accomplish  any- 
thing. If  one  ventures  to  assert  what  a  court  or  a  judge  will 
decide  in  the  future  on  a  novel  question,  after  argument  and 
in  a  new  environment,  one  speculates  on  mental  processes  rather 
than  on  the  operation  of  natiural  laws,  and  seeks  to  say  that  which 
the  court  or  the  judge  does  not  know.  The  state  courts  may 
refuse  to  be  controlled  in  their  construction  of  the  state  con- 
stitution by  the  decisions  of  the  Supreme  Court  of  the  United 
States  construing  the  corresponding  provisions  of  the  Federal 
Constitution.*^ 

It  would  seem,  however,  that  the  great  safeguard  against  the 
exercise  of  arbitrary  power  by  the  state  legislatures  will  be  found 
not  so  much  in  a  clearly  outlined  separation  of  governmental  pow- 
ers as  in  the  state  BOl  of  Rights  and  the  Fourteenth  Amendment 
The  orders  of  administrative  boards  should  be  in  accordance  with 
the  state  and  federal  constitutions;  within  the  powers  delegated 

*'  People  ex  rel.  Dawley  v,  Wilson,  232  N.  Y.  12  (192 1);  Crane  v.  ELahlo  42  Sup. 
Ct.  Rep.  214  (1922). 

M  Article  VI,  section  z.  The  judicial  power  of  the  state  shall  be  vested  in  the  courts 
which  are  in  this  article  expressly  continued  and  established  and  in  such  infezior  local 
courts  as  now  or  hereafter  may  exist  under  and  by  virtue  of  the  provisions  of  this 
article. 

"  Ives  V,  S.  Buffalo  Ry.  Co.,  201  N.  Y.  271, 317,  94  N.  E.  431  (1911);  People  v. 
Adams,  176  N.  Y.  351,  68  N.  E.  636  (1903). 
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to  such  boards;  resting  on  law  and  evidence;  and  —  considering 
the  interests  both  of  the  public  and  the  corporations  or  persons 
regulated  —  not  arbitrary  but  reasonable,  discreet  and  judicious. 
The  courts  could  not,  under  the  pretext  of  exercising  judicial 
powers,  consistently  with  the  decisions  of  the  Supreme  Court  of 
the  United  States,  set  aside  orders  lawftdly  made,  for  nothing  is 
more  elementary  than  that  power  to  make  such  orders  may  be 
given  to  such  boards  even  when  judicial  power  is  expressly  vested 
in  the  courts,  as  it  is  imder  the  Federal  Constitution.  The  right  of 
the  legislature  to  delegate  such  order-making  power  seems  now  to 
be  as  inherent  to  government  as  the  right  to  trial  by  jury  or  the 
writ  of  habeas  carpus.^  The  Supreme  Court  of  the  United  States 
may,  in  the  absence  of  fraud  or  manifest  mistake,  as  a  matter  of 
efficient  government  and  soimd  public  policy,  decline  to  make  the 
determinations  of  commissioners  and  other  officers  of  an  admin- 
istrative  character  on  questions  of  fact  the  subject  of  judicial 
review,  but  it  does  not  hesitate  to  exercise  judicial  power  to 
keep  legislative  and  executive  power  in  its  proper  place."  We 
might  expect  the  state  courts  to  follow  in  the  main  the  same 
line  of  reasoning  that  the  Supreme  Coiu't  has  adopted  on  these 
problems. 

At  least  imder  the  Federal  Constitution,  for  fimdamental  piu*- 
poses,  to  compel  the  due  observance  of  the  rights  thereby  guaran- 
teed, free  and  independent  judicial  power  must  exist  somewhere 
in  the  state  system.  Courts  cannot  be  made  the  tame  cats  either 
of  the  executive  or  the  legislative  power  except  as  they  themselves 
yearn  for  a  warm  place  by  the  fire.  If  the  judges,  "  the  inheritors 
of  great  traditions,"  have  seemed  at  times,  abruptly  or  by  imper- 
ceptible degrees  to  abdicate  some  measure  of  their  fxmctions,  the 
fault,  if  it  is  a  fault,  rests  not  on  the  phraseology  of  a  particular 
constitution  but  rather  on  the  construction  which  the  final  inter- 
preters of  the  law  have  put  on  the  ordinary  constitutional  rights 
of  person  and  property.    In  their  cautious  reluctance  to  push  such 


*>  I.  C.  C.  V,  HI.  Cent.  R.  R.,  215  U.  S.  452  (1910);  United  States  v,  Louisville 
R.  R.  Co.,  235  U.  S.  314  (1914). 

"  Marbury  v,  Madison,  x  Cianch  (U.  S.)  137  (1803).  Newton,  Atty.  Gen.  v. 
Consolidated  Gas  Co.,  42  Sup.  Ct.  Rep.  264,  (1922).  See  also  the  compxehen- 
sive  article  on  "Judicial  Review  of  Administrative  Action  by  the  Federal  Supreme 
Court,"  by  E.  F.  Albertsworth,  35  Harv.  L.  Rev.  127. 
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rights  to  a  stubbornly  literal  conclusion  in  the  interests  of  an  extreme 
individualism  the  coiirts  have  frequently  demonstrated  that  they 
are  not  automata,  playing  the  game  with  mere  mechanical  skill 
and  accuracy.  Independent  judgment  as  an  organ  of  the  judicial 
mind  is  not  wholly  atrophied,  however  reluctant  its  possessors 
are  at  times  to  exercise  it.^ 

Cuthbert  TV.  Pound. 

LOCKPORT,  N.  Y. 


^  The  proposed  New  York  judidaiy  article  creates  additional  constitutiooil 
courts  discarding,  as  the  Massachusetts  Commission  did,  the  suggestion  that  oooits 
should  be  unified.  The  New  York  Report  says  on  this  subject:  ''The  judicial  system 
of  the  state  of  New  York  had  proved  reasonably  successful  and  satisfactory  as  a  whole 
in  practical  experience."  (Report,  p.  7.)  The  Massachusetts  Report  said:  "We  are 
not  prepared  to  recommend  this  simplified  organization  at  the  present  time.  In  the 
first  place,  we  are  by  no  means  sure  that,  if  it  were  adopted,  it  would  work  out  m 
actual  practice  as  well  as  it  might  i^pear  on  theoretical  consideration.  In  the  next 
place,  we  are  inclined  to  think  that  the  community  is  not  at  present  ready  for  it" 
(Second  and  final  Report  of  the  Massachusetts  Judiciary  Commission,  192 1,  p.  25.) 
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DELIVERY  AS  A  REQUISITE  IN  THE   SALE  OF 

CHATTEL  PROPERTY 

THE  early  law  governing  the  effect  of  possession  or  lack  of 
possession  on  the  ownership  of  chattels  has  been  examined 
with  great  care,  and  the  content  of  the  rather  meager  authorities 
assiduously  explored.^  Little  more  is  likely  to  be  added  to  our 
knowledge  of  the  effect  on  the  ownership  of  chattel  property 
caused  by  &  voluntary  delivery  of  the  goods  to  a  bailee,  or  by 
the  tortious  taking  by  a  trespasser.  To  what  extent  Mr.  Ames's 
contention  that  ownership  by  the  loss  of  possession  was  turned  into 
a  mere  right  of  action  was  ever  maintainable,  is  the  less  important 
because  it  certainly  ceased  to  be  so  centuries  ago,  and  such  a  theory 
has  left  no  impress  on  modem  law.  The  results  which  seemed  to 
Mr.  Ames  to  make  the  early  law  as  he  conceived  it  afford  a  desir- 
able rule  for  all  time,  when  they  have  been  achieved  and  kept  as 
part  of  the  modem  law,  are  placed  on  quite  other  grounds  than 
those  urged  by  Mr.  Ames.  Nevertheless  possession  is  still  of  vital 
importance  in  English  and  American  law,  though  it  is  not  the 
equivalent  of  title.*  The  purpose  of  this  article  is  to  consider 
briefly  what  modification  there  may  be  in  modem  times  of  one  of 
the  consequences  of  the  early  theory  of  seisin,  not  much  discussed 
in  the  papers  above  referred  to. 

I 

If  a  disseisor,  or  a  bailee,  acquired  by  virtue  of  his  possession  of 
goods  the  property  in  them,  even  more  clearly,  it  would  seem,  a 
seller  of  goods  who  should  fail  to  deliver  them  would  still  remain 
the  owner;  and  Pollock  and  Maitland  regard  it  as  fairly  certain 

1  Maitland,  "The  Seisin  of  Chattels/'  i  L.  Quart.  Rev.  324;  Ames,  ''The  Dis- 
seisin of  Chattels,"  3  Uaxv.  L.  Rev.  23,  313,  337;  Bordwell,  "Property  in  Chattels," 
29  Hakv.  L.  Rev.  374,  501,  731;  Bordwell,  "Seisin  and  Disseisin,"  34  Haev.  L.  Rev. 

592,717. 

>  This  importance  is  not  a  peculiarity  of  Anglo-American  law.  The  familiar  pro- 
vision of  Art.  2279  of  the  French  code  that  possession  vaut  tUre,  though  it  conveys  to 
one  not  familiar  with  the  limitations  of  the  rule  and  the  disputes  as  to  its  meaning  a 
somewhat  exaggerated  idea  of  the  importance  of  possession  even  in  the  French  law,  is 
significant,  and  Art.  1141  explicitly  provides  that  a  second  buyer  from  a  seller  who  still 
retains  possession  prevails  over  an  earlier  buyer  who  failed  to  obtain  delivery. 
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that  in  Bracton  's  time  delivery  of  possession  was  essential  to  the 
transfer  of  ownership  of  a  chattel,  either  by  way  of  gift  or  of  sale.* 
But  the  treatment  of  the  matter  by  Glanville  leaves  it  somewhat 
doubtful  whether,  even  when  he  wrote,  payment  of  the  price  might 
not  be  sufficient.    He  says :  ^ 

'^  A  purchase  and  sale  are  concluded  effectively  as  soon  as  the  price  has 
been  agreed  upon  between  the  contracting  parties,  provided  the  delivery 
of  the  thing  purchased  and  sold  has  followed,  or  that  the  price  has  been 
paid  in  whole  or  in  part,  or  at  least  that  earnest  money  has  been  given 
and  received  on  either  side.  But  in  the  two  former  cases  neither  of  the 
contracting  parties  can  withdraw  from  the  contract,  of  his  own  will  alone, 
except  for  some  just  and  reasonable  cause,  for  instance,  if  it  were  agreed 
upon  between  them  that  it  shall  be  allowable  for  either  of  them  to  with- 
draw with  impunity  therefrom  within  a  certain  time,  for  it  is  a  general 
truth  that  ^convetUio  legem  vincii.^ "  .  •  • 

''Where,  however,  earnest  money  has  been  given,  if  the  pmxhaser 
have  wished  to  retire  from  the  contract,  it  will  be  permitted  him  with 
the  loss  of  his  earnest.  But  if  the  vendor  have  wished  to  retire  in  such  a 
case  I  ask  whether  he  can  do  so  without  a  penalty?  It  does  not  seem  so, 
because  in  that  case  a  vendor  would  seem  to  be  in  a  better  position  than 
a  purchaser.  But  if  he  cannot  do  this  with  impunity,  what  penalty 
shall  he  incur?  The  risk  of  the  property  sold  and  bought  generally  rests 
upon  him  who  has  possession  of  it,  unless  it  have  been  otherwise  agreed." 

Bracton  sasrs,  however,  that  ^'the  dominion  of  things  is  not 
transferred  without  delivery."  *  Like  Glanville,  he  says  that  the 
risk  follows  possession.  A  seUer  who  disposes  of  goods  after  re- 
ceiving earnest  can  withdraw  from  his  bargain  but  is  boimd  to 
repay  double  the  earnest  money.  In  regard  to  this  matter  of 
earnest.  Pollock  and  Maitland  say:  * 

*'In  Fleta  the  law  merchant  is  said  to  be  much  more  stringent,  in  fact 
prohibitory,  the  forfeit  being  five  shillings  for  every  farthing  of  the 
earnest,  in  other  words  'pound  for  penny. '    It  is  among  the  merchants 

'  2  Pollock  AND  Maitland,  History  OF  Engush  Law,  2  ed.,x8o.  So  also  3  Holds- 
worth,  History  of  English  Law,  266,  282. 

«  Glanville,  Db  Legibus  Regni  Angliae  (Twiss's  Trans.,  Tenth  Book,  cliap.  14, 
p.  305).  The  same  passage  may  be  found  in  Beale's  edition  of  Beames's  Ttanslatm, 
p.  216.    Glanville  wrote  in  about  the  year  1 200. 

*  Vol.  I,  chap.  27,  p.  489  of  Twiss's  Translation. 

*  2  Pollock  and  Maitland,  History  of  Engush  Law,  a  ed.,  208,  209. 
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that  the  giving  of  earnest  first  loses  its  old  character  and  becomes  a  form 
which  binds  both  buyer  and  seller  in  a  contract  of  sale.  •  .   . '' 

''A  few  years  later  Edward  I.  took  the  step  that  remained  to  be  taken, 
and  by  his  Carta  Mercaioriay  in  words  which  seem  to  have  come  from 
the  south  of  Europe,  proclaimed  that  among  merchants  the  God 's  penny 
binds  the  contract  of  sale  so  that  neither  party  may  resile  from  it.  At  a 
later  day  this  new  rule  passed  from  the  law  merchant  into  the  common 
law."  » 

It  is  not  dear  at  what  time  it  became  recognized  that  a  buyer 
might  acquire  a  property  interest  without  delivery.  In  Henry 
'  VI's  reign,  however,  we  find  it  clearly  stated  that  upon  an  agree- 
ment to  sell  a  specific  chattel  the  vendor  may  sue  in  debt  and  the 
purchaser  in  detinue.^ 

"The  right  to  get  the  chattel  gave  a  right  to  sue  in  detinue.  .  .  . 
It  is  dear  that  this  is  a  departure  from  the  old  law  and  an  extension  of  ^ 
the  actions  of  debt  and  detinue.   It  is  possible  that  if  we  look  dosely  aV 
these  extensions  we  shall  see  the  origin  of  the  doctrine  that  a  contract  of 
sale  of  q)ecific  goods  passes  the  property  in  the  goods."  * 

About  this  time  also,  if  not  earlier,  it  became  established  that 
property  in  the  goods  might  be  transferred  by  deed  without  either 
delivery  or  payment  of  the  price  or  of  earnest.  Speaking  of  the 
thirteenth  century,  Pollock  and  Maitland  say:^^ 

"At  a  later  time  [than  the  13th  century]  our  common  law  allowed 
that  the  ownership  of  a  chattd  could  be  transferred  by  the  execution, 
or  rather  the  delivery,  of  a  sealed  writing.  .  .  .  We  can  hardly  suppose 
that  it  was  already  known  in  the  thirteenth  [century]." 


'  NoY,  M AXDis,  c.  42 :  "  If  the  bargain  be  that  you  shall  give  me  ten  pounds  for  my 
hone,  and  you  do  give  me  one  penny  in  earnest,  which  I  do  accq>t,  this  is  a  perfect 
bargain;  you  shall  have  the  horse  by  an  action  on  the  case,  and  I  shall  have  the  money 
by  an  action  of  debt. " 

<  Y.  B.  20  Henky  VI,Trin., pi.  4;  Fortescue,  arguing,  says:  ''Sir,  I  will  show  that 
if  I  buy  a  horse  from  you,  now  the  property  in  the  horse  is  in  me,  and  for  that  you  shall 
have  writ  of  debt  for  the  money,  and  I  shall  have  detinue  for  the  horse  on  that  bargain." 
In  Y.  B.  37  Hbnky  VI,  Mich.,  pL  z8,  Prisot,  arguing,  says:  "As  if  a  man  buys  a  cow  or  a 
horse  from  me  for  ao  shillings,  now  I  shall  have  good  action  of  debt  against  him  because 
of  his  sale,  and  yet  perhaps  the  buyer  has  no  quid  pro  quo,  for  perhaps  I  have  no  horse, 
and  yet  I  shall  have  good  action  of  debt;  for  it  is  no  plea  for  me  to  allege  that  I  have 
no  horse  at  the  time  of  the  sale,  because  caoeat  emptor.  But  if  I  have  the  horse  he  can 
take  him  from  my  possession  because  of  my  sale." 

•  3  HoLDSWOKTH,  HisT.  OF  Eng.  Law,  28a. 

w  2  Hist,  out  Eng.  Law,  2  ed.,  i8x. 
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The  rule  clearly  was  established  by  the  reign  of  Edward  IV.  In 
his  learned  opinion  of  the  necessity  of  delivery  for  an  effective 
gift,  Fry,  L.  J.,  says: " 

"In  the  reign  of  Edward  IV.  a  step  seems  to  have  been  taken  in  'the 
law  relative  to  gifts  which  resulted  in  this  modification:  that  whereas 
under  the  old  law  a  gift  of  chattels  by  deed  was  not  good  without  the 
delivery  of  the  chattel  given,  it  was  now  held  that  the  gift  by  deed  was 
good  and  operative  until  dissented  from  by  the  donee. 

^'Thus  in  Michaelmas  Term,  7  Edw.  4,  pi.  21,  fol.  20,  it  was  held  by 
Choke  and  other  justices  that  if  a  man  executes  a  deed  of  his  goods  to 
me  that  this  is  good  and  effectual  without  livery  made  to  me,  until  I 
disagree  to  the  gift,  and  this  ought  to  be  in  a  Court  of  Record. 

**In  Hilary  Term,  7  Edw.  4,  pi.  14,  fol.  29,  it  was  alleged  by  counsel 
(Catesby  and  Pigot),  that  if  a  man  give  to  me  all  his  goods  by  a  deed, 
although  the  deed  was  not  delivered  to  the  donee,  nevertheless  the  gift 
is  good,  and  if  he  chooses  to  take  the  goods  he  can  justify  this  by  the 
gift,  although  notice  has  not  been  given  by  him  of  the  gift;  and  further, 
that  if  the  donee  commit  felony  before  notice,  &c.,  still  the  king  will 
have  the  goods,  and  although  notice  may  be  material,  nevertheless 
when  he  has  notice,  this  would  have  relation  to  the  time  of  the  gift,  &c 
But  the  Court  said  that  such  a  gift  is  not  good  without  notice,  for  a  man 
cannot  give  his  goods  to  me  against  my  will.'' 

By  the  sixteenth  century  it  seems  to  have  been  established  that 
the  property  in  goods  would  pass  to  the  buyer  without  delivery  if 
he  either  paid  for  them  or  gave  earnest,  or  a  fixed  time  of  credit  was 
expressly  limited.  The  doctrine  of  implied  concurrent  conditions 
in  bilateral  contracts  was  not  developed,  but  the  unfairness  of 
allowing  a  buyer  to  claim  goods  before  he  had  paid  for  them  was 
too  obvious  to  be  disregarded.  In  the  modem  law  of  sales  the  seller 
is  protected  by  giving  him  a  lien,  but  the  early  law  gave  protection 
by  treating  the  transaction  as  what  is  now  called  a  cash  sale;  that 
is,  the  transfer  of  ownership  was  conditional  upon  immediate  pay- 
ment of  the  price  unless  it  was  otherwise  expressly  agreed. 

"If  I  am  in  the  market,  and  you  have  a  piece  of  doth  and  I  say  that 
I  will  give  you  20  shilUngs  for  it  and  you  agree,  and  while  I  am  counting 
my  money  some  one  gives  more  and  throws  his  money  to  me,  still,  I, 
who  am  the  first  buyer  shall  have  it  for  there  is  no  default  in  me,  and  I 

u  Cochrane  v.  Moore,  35  Q.  B.  D.  57,  67,  68  (1890). 
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have  done  my  duty  and  therefore  it  was  a  perfect  contract.  But  if  there 
was  any  default  in  me,  as  if  I  depart  and  the  other  is  in  no  certainty  of 
his  duty,  then  it  is  not  a  perfect  contract  but  a  conununication,  and 
each  of  the  parties  is  free,  and  the  reason  is  because  each  has  not  the 
same  advantage  one  against  the  other,  for  one  will  have  a  chose  in  pos- 
session and  the  other  perhaps  an  action  which  will  neither  be  right  nor 
the  same  advantage."  ^ 

But  the  property  now  might  also  be  transferred  without  delivery 
or  payment  of  the  price  if  a  day  of  credit  was  expressly  limited. 

''This  diversity  was  taken,  when  the  day  of  payment  is  limited,  and 
when  not:  in  the  first  case,  the  contract  is  good  immediately,  and  an 
action  lies  upon  it  without  payment;  but  in  the  other  not  so:  as  if  a 
man  buy  of  a  draper  twenty  yards  of  doth,  the  bargain  is  void,  if  he 
do  not  pay  the  money  at  the  price  agreed  upon  immediately;  but  if  the 
day  of  payment  be  appointed  by  agreement  of  the  parties,  in  that  case, 
one  shall  have  his  action  of  debt,  the  other  an  action  of  detinue."  ^ 

Blackburn  assumes  that  the  difference  between  the  early  and 
the  modem  English  law  with  reference  to  transfer  of  ownership  by 
mere  agreement  is  merely  a  difference  of  presimied  intention.^^ 
But  the  distinction  is  deeper  than  a  rule  of  presumption.  The 
early  law  did  not  deal  with  implied  intention;  parties  must  express 
their  desires  in  words  or  they  were  of  no  legal  consequence.  This 
is  illustrated  in  the  late  development  of  contracts  implied  in  fact;  ^ 
and  the  law  of  Sales  presents  the  same  phenomenon. 

The  law  thus  fixed  imderwent  little  recognized  change  until  the 
beginning  of  the  nineteenth  century.  Until  then  the  statement 
made  in  1641  by  Noy  remained  nearly  if  not  quite  acceptable. 
Noy's  statement  is: 

''In  all  •  •  •  agreements  there  must  be  quid  pro  quo  presently,  ex- 
cept a  day  be  given  expressly  for  the  pa}anent,  or  else  it  is  nothing  but 
communication.  If  a  man  do  agree  for  a  price  of  wares  he  may  not  carry 
them  away  before  he  hath  paid  for  them.  •  •  .  But  the  merchant  shall 

n  14  Henky  Vm,  HiL,  pi.  7,  per  Brook.  »  Dyer,  30  a  (1537)- 

M  CoNTKACT  OF  Sal£,  z  cd.,  Z48;  3  cd.,  z8i,  z82.  "In  the  earlier  English  law 
books,  it  seems  to  be  assumed  that  all  agreements  are  of  this  ready  money  character, 
unless  there  la  something  to  indicate  a  contrary  intention."  The  author  then  quotes 
from  Noy's  Maxdcs;  but  there  is  no  support  in  his  quotation  for  the  suggestion  that 
a  "contrary  intention"  would  be  given  effect. 

^s  See  Ames,  "The  I£story  of  Assumpsit,"  a  Habv.  L.  Rev.  53;  Lectukes  on  Legal 
HisTOBY,  149. 
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retain  the  wares  until  he  be  paid  for  them,  and,  if  the  other  take  them, 
the  merchant  may  have  an  action  of  trespass  or  an  action  of  debt  for 
the  money  at  his  choice. 

''If  the  bargain  be  that  you  shall  give  me  ten  pound  for  my  hozse  and 
you  do  give  me  a  penny  in  earnest  which  I  accq>t,  this  is  a  perfect  bar- 
gain. You  shall  have  the  horse  by  an  action  of  the  case,  and  I  shall  have 
the  money  by  an  action  of  debt. 

'^If  I  say  the  price  of  a  cow  is  four  pound,  and  you  say  you  will  give 
me  four  pound  and  do  not  pay  me  presently,  you  may  not  have  her  after- 
wards, except  I  will,  for  it  is  no  contract.  But  if  you  go  presently  to 
telling  of  your  money,  if  I  sell  her  to  another  you  shall  have  your  action 
of  the  case  against  me.  .  .  . 

''If  I  sell  my  horse  for  money,  I  may  keep  him  until  I  am  paid,  but  I 
cannot  have  an  action  of  debt  until  he  be  delivered,  yet  the  property  of 
the  horse  b  by  the  bargain  in  the  bargainee  or  buyer;  but  if  he  does 
presently  tender  me  my  money,  and  I  do  refuse  it,  he  may  take  the  horse 
or  have  an  action  of  detainment.  And  if  the  horse  die  in  my  stable 
between  the  bargain  and  the  delivery,  I  may  have  an  action  of  debt  t<x 
my  money,  because  by  the  bargain  the  property  was  in  the  buyer."  ^* 

Sheppard's  Touchstone^  the  first  edition  of  which  was  published 
shortly  afterwards,  asserts  the  same  diversities.^^  And  they  are 
repeated  in  1676  in  the  seventeenth  section  of  the  Statute  of  Frauds. 
This  section  allows  validity  to  no  contract  for  the  sale  of  goods  for 
the  price  of  ten  pounds  or  more,  '' except  the  buyer  shall  accept 
part  of  the  goods  so  sold  and  actually  receive  the  same  or  give  some- 
thing in  earnest  to  bind  the  bargain  or  in  part  of  payment;  or  that 
some  note  or  memorandimi  in  writing  of  the  said  bargain  be  made 
and  signed  by  the  parties  to  be  charged  by  such  contract,  or  their 
agents  thereimto  lawfully  authorized." 

It  is  almost  certain  that  this  section  of  the  statute  was  intended 
and  understood  to  relate  only  to  executed  sales;  and  such  was  its 
construction  for  a  century  or  more  after  its  enactment.*'  Its  effect 
would  then  be,  in  regard  to  transactions  for  the  price  of  ten  pounds 
or  more,  to  deny  validity  to  a  cash  sale  where  the  buyer  b^an 
presently  to  count  his  money  and  nothing  had  yet  passed,  and  also, 
and  more  particularly,  to  invalidate  a  sale  where  an  express  day  of 
credit  was  given  unless  one  of  the  statutory  requisites  had  been 
complied  with.    Not  only  the  substantial  identity  of  the  require- 

^*  Noy's  Maxdcs,  chap.  4a.  ^'  Shefpasd's  Touchstone,  224,  225. 

^*  Towen  v.  Osborne,  x  Stnmge.  506;  Clayton  v.  Andrews,  4  Buxr.  2101  (1767). 
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ments  of  the  section,  allowed  as  alternatives  to  a  memorandum, 
with  the  early  requirements  of  the  common  law  for  an  executed 
sale,  points  to  the  correctness  of  the  early  construction,  but'  it 
should  be  observed  that  executory  contracts  to  sell  are  within  a 
clause  of  another  section  of  the  statute, — the  clause  relating  to  con- 
tracts not  to  be  performed  within  a  year, — and  there  is  no  reason 
why  an  executory  contract  to  sell  which  is  to  be  performed  in  less 
time  should  be  dealt  with  more  strictiy  than  executory  contracts 
of  other  kinds.  Moreover,  the  portion  of  the  statute  where  sec- 
tion seventeen  occurs  relates  to  transactions  like  devises,  trusts, 
and  judgments  which  are  in  their  nature  executed  rather  than 
executory. 

It  was  not  until  1792  that  it  was  decided  that  executory  agree- 
ments were  within  the  terms  of  the  seventeenth  section  of  the  stat- 
ute.^^  Lord  Loughborough  in  so  holding  said :  **  It  seems  plain  from 
the  words  made  use  of  that  it  was  meant  to  regulate  executory  as 
well  as  other  contracts.  The  words  are  'no  contract  for  the  sale 
of  any  goods '  etc."  In  basing  an  argument  on  the  use  of  the  word 
'^ contract"  Lord  Loughborough  forgot  that  this  word  is  that 
habitually  used  for  sale  in  the  older  books,  and  that  it  was  rarely 
used  in  the  sense  of  executory  obligation.^^ 

Blackstone  in  the  latter  half  of  the  eighteenth  centuiy  substan- 
tially copies  Noy's  statement  of  the  law.^  He  does  indeed  say, 
''As  soon  as  the  bargain  is  struck  the  property  in  the  goods  is  trans- 
ferred to  the  vendee,  and  that  of  the  price  to  the  vendor";  but  he 
also  says  after  Noy,  "If  the  vendor  says  the  price  of  a  beast  is 
£4  and  the  vendee  sa}rs  he  will  give  £4  the  bargain  is  struck;  and 
they  neither  of  them  are  at  liberty  to  be  oflF  provided  immediate 
payment  be  tendered  by  the  other  side;  but  if  neither  the  money 
be. paid  nor  the  goods  delivered,  nor  tender  made  nor  any  subse- 

>•  Rondeau  v.  Wyatt,  2  H.  BUckst.  63  (1793). 

^  In  the  Mirrour  of  Justices,  chap,  zxvii  (p.  73  of  Sdden  Society  Translation) 
it  is  said:  "Contract  is  a  discourse  between  persons  to  the  effect  that  something 
that  is  not  done  shall  be  done.  And  of  this  there  are  divers  kinds,  some  of  which  are 
perpetual,  such  as  gift,  sale,  matrimony,  and  others  are  temporary,  such  as  bailments 
and  leases.  And  there  are  a  mixed  kind,  such  as  exchange,  which  may  be  for  a  time 
and  may  be  for  ever.  And  one  kind  of  contract  is  an  obligation."  The  use  of  contract 
for  sale  is  frequent  in  the  Year  Books,  and  when  Noy  says  in  1641 :  "  If  I  say  the  price 
of  a  cow  is  £4  and  you  say  you  will  give  me  £4  and  do  not  pay  me  presently,  you  may 
not  have  her  afterward  except  I  will,  for  it  is  no  contract,"  he  means  there  is  no  sale. 

^  2  Coioc.  448. 
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quent  agreement  entered  into,  it  is  no  contract  and  the  owner  may 
dispose  of  the  goods  as  he  pleases. "  This  should  be  understood 
to  mean  that  there  is  no  sale,  for  certainly  when  Blackstone  wrote, 
executory  bilateral  agreements  were  enforceable. 

Early  in  the.  nineteenth  century,  if  not  before,  it  became  dear 
that  if  nothing  remained  to  be  done  to  put  goods  which  were  the 
subject  of  a  bargain  in  a  deliverable  condition  or  to  fix  the  price, 
the  property  presumably  passed  as  soon  as  the  bargain  was  made, 
though  the  goods  were  not  delivered  nor  the  price  paid,  nor  earnest 
given.^ 

n 

Though  it  is  thiis  clear  that  for  centuries  delivery  of  possession 
has  not  been  necessary  to  transfer  the  property  in  the  goods,  and 
that  in  modem  times  not  only  delivery  but  no  other  formality, 
except  such  as  the  Statute  of  Frauds  expressly  requires,  is  essential, 
the  bare  intention  of  the  parties  being  sufficient  and  that  intention 
being  presumed  if  nothing  remains  to  be  done  but  to  exchange  in 
the  future  the  goods  for  the  price,  yet  possession  has  continued  to 
be  vital  for  perfect  and  complete  ownership. 

The  familiar  statute  against  fraudulent  conveyances  ^  was  en- 
acted in  the  reign  of  Elizabeth,  and  this  statute  was  held  in  1601  to 
be  applicable  to  a  transfer  made  in  satisfaction  of  a  debt  due  to  the 

^  That  does  not  seem  to  have  been  decided  until  1827,  in  the  case  of  Tailing  v.  Baxter, 
6  B.  &  C.  360  (1827);  and  even  in  this  case  an  express  term  of  credit  was  given,  thou^ 
the  seller  was  not  to  remove  the  goods  until  they  were  paid  for.  Certainly  after  the 
publication  of  Blackburn  on  the  Contract  of  Sale  in  1844,  the  princqile  stated  in 
the  text  has  not  been  doubted. 

In  Dixon  0.  Yates,  5  B.  &  A.  313, 340  (1833),  Parke,  J.,  said:  "I  take  it  to  be  dear 
that  by  the  law  of  England  the  sale  of  a  specific  chattel  passes  the  property  in  it  to  the 
vendee  without  delivery.  The  general  doctrine  that  the  property  in  chatteb  passes 
by  a  contract  of  sale  to  a  vendee  without  delivery  is  questioned  in  Bailey  v.  CuhrerweU, 
[See  Com.  Dig.  Biens,  D.  3]  2  Mann,  Gt  Ry,  566,  in  a  note  by  (the  nqwrtezs;  but  I 
apprehend  the  rule  is  correct  as  confined  to  a  baigain  for  a  specific  r>hafff|  Where 
there  is  a  sale  of  goods  generally,  no  property  in  them  passes  till  deliveiy,  because  until 
then  the  very  goods  sold  are  not  ascertained;  but  where,  by  the  contract  itsdf,  the 
vendor  appropriates  to  the  vendee  a  specific  chattel,  and  the  latter  thereby  agrees  to 
take  that  specific  chattel,  and  to  pay  the  stipulated  price,  the  parties  are  then  in  the 
same  situation  as  they  would  be  after  a  deUveiy  of  goods  in  pursuance  of  a  geoenl  con* 
tract.  The  very  appropriation  of  the  chattel  is  equivalent  to  delivery  by  the  vendor, 
and  the  assent  of  the  vendee  to  take  the  specific  chattel,  and  to  pay  the  price,  is  equiva- 
lent to  his  accepting  possession.  The  effect  of  the  contract,  therefore,  is  to  vest  the 
property  in  the  baigainee." 

»  13  Eliz.  .c.  s. 
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grantee  where  the  grantor  retained  possession  and  continued  to 
use  the  goods  as  his  own.^  A  century  later  in  a  case  where  the 
seller  was  left  in  possession  by  the  buyer  with  authority  to  sell 
the  goods,^  it  was  argued  that  the  sale  was  fraudident  and  void  as 
to  creditors,  and  counsel  said: 

"It  had  been  ruled  forty  times  in  his  experience  in  Guild  Hall  that  if 
a  man  sells  goods  and  continues  in  possession  as  visible  owner  of  them 
that  such  sale  is  fraudulent  and  void,  as  to  creditors  emd  that  the  law 
has  always  been  so  held;  [but]  My  Lord  Chancellor  was  of  Opinion, 
that  the  trust  of  those  goods  appeared  upon  the  very  face  of  the  bill  of 
sale;  that  though  they  were  sold  to  the  plaintiffs,  yet  they  trusted  Brewer 
[the  seller]  to  negotiate  and  sell  them  for  their  advantage,  and  Brewer 's 
keeping  possession  of  them,  was  not  to  give  a  false  credit  to  him,  as  in 
other  cases  which  have  been  dted,  but  for  a  particular  purpose  agreed 
upon  at  the  time  of  sale." 

The  distinction  thus  suggested  was  upheld  in  the  Kings  Bench 
nearly  a  century  later,  where  Buller,  J.,  speaking  for  the  court  said: 
"We  are  all  of  opinion  that  if  there  is  nothing  but  the  absolute 
conveyance  without  the  possession,  that  in  point  of  law  is  fraud- 
ulent," but  otherwise  "if  the  want  of  immediate  possession  be 
consistent  with  the  deed."*  Some  years  later,  however,  it  was 
held  that  in  any  case  retention  of  possession  is  only  evidence  of 
fraud,  and  that  if  the  transaction  is  made  in  good  faith  retention 
of  possession  will  not  make  it  voidable.^ 

The  question  has  been  made  of  much  less  importance  in  England 
than  formerly  by  what  are  known  as  the  Bills  of  Sale  Acts.^'  These 
require  that  bills  of  sale  whether  given  in  an  absolute  sale  or  merely 
for  the  purpose  of  security  (that  is  as  chattel  mortgages)  shall  be 
registered  as  a  condition  of  their  validity  against  third  persons  if 
possession  of  the  goods  is  not  transferred.  But  transactions  entered 
into  orally  are  not  within  the  scope  of  the  Act. 

Another  English  statutory  provision  emphasizing  the  importance 
of  possession  so  far  as  creditors  are  concerned  is  one  which  has  been 

**  Twyne's  Case,  3  Coke,  80  h  (1601). 
*'  Bucknal ».  Roiston,  Prec.  in  Ch.  285,  287  (1709). 
"  Edwards  v.  Harben,  2  T.  R.  587,  597  (1788). 
"  Martindalc  v.  Booth,  3  B.  &  Adol.  498  (1832). 

*■  Those  now  in  force  are  41  and  42  Vict.,  c.  31;  45  and  46  Vict.,  c.  43;  53  and  54 
Vict.,  c.  53;  54  and  55  Vict.,  c.  35. 
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contained  in  substance  in  all  English  Bankrupt  Statutes  since  that 
of  1623,^'  and  which  provides  that  if  bankrupts  "by  the  consent 
and  permission  of  the  true  owner  and  proprietary  have  in  their 
possession  order  and  disposition  any  goods  and  chattels  whereof 
they  shall  be  reputed  owners  "  such  goods  shall  pass  under  the  cam- 
mission  in  bankruptcy. 

In  the  United  States  retention  of  possession  is  everywhere  at 
least  evidence  of  fraud  against  creditors,  and  in  about  a  third  of 
the  states,  by  statute,  there  must  be  an  inmiediate,  notorious,  and 
continuous  change  of  possession  in  order  to  make  a  sale  valid  as 
against  either  creditors  or  purchasers.'^ 

The  question  whether  a  seller  who  retains  possession  of  goods 
after  having  transferred  the  property  in  them  can  make  an  effective 
sale  of  them  to  another  purchaser  who  is  ignorant  of  the  prior  bar- 
gain seems  not  to  have  been  much  discussed  in  the  English  books. 
There  is,  however,  a  dictum  in  182 1  by  Abbott,  C.  J.,"  that  the  sec- 
ond buyer  with  delivery  woidd  prevail.  It  is  said  in  Blackburn  cm 
Sale,'^  that  this  is  inconsistent  with  the  later  case  of  Reeves  v. 
Capper,^  In  the  latter  case,  however,  the  goods  in  question  had 
been  delivered  to  the  first  buyer  though  they  were  subsequently  re- 
delivered to  the  seller  to  hold  as  bailee,  and  the  effect  of  the  original 
delivery  was  relied  on  by  the  court  in  sustaining  the  title  of  the 
first  buyer.  Not  long  afterwards,  however,  there  are  decisions  which 
imquestionably  are  inconsistent  with  the  dictum  of  Chief  Justice 
Abbott.** 

Such  decisions  seem  not  to  have  commended  themselves  to  the 
English  Parliament,  for  in  1889  a  statute  finally  settled  the  matter 
in  favor  of  the  buyer  who  first  secured  delivery  though  he  might 
hold  imder  a  subsequent  sale.*^    In  the  United  States  the  same 


"  21  JacI,  c.  19,  §  II. 

10  The  American  authorities  are  collected  in  Williston,  Sales,  {{  351  d  stq, 

'^  Knowles  0.  Hozsfall,  5  B.  &  Aid.  134,  140  (1821). 

«  3  ed.,  496. 

»  S  Bing.  N.  C.  136  (1838). 

M  Xn  both  Langton  v,  Higgins,  4  Hurl.  &  N.  402  (1859),  and  Young  v.  Matthews, L.  R. 
2  C.  P.  127  (1866),  a  purchaser  who  had  acquired  ownership  but  who  never  had  posses- 
sion of  goods  was  allowed  to  maintain  an  action  against  a  subsequent  purchaser  to 
whom  they  had  been  delivered.  There  b  also  a  dictum  to  the  same  effect  in  Meyerstdn 
V.  Barber,  L.  R.  2  C.  P.  38,  51  (1866). 

»»  52  and  S3  Vict.,  c.  45,  S  8. 
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conclusion  has  generally  been  reached  without  the  aid  of  statute." 
In  the  leading  case,  a  Massachusetts  decision  in  182 1,''  the  court 
said:  "The  general  rule  is  perfectly  well  established,  that  the 
delivery  of  possession  is  necessary  in  a  conveyance  of  personal 
chattels,  as  against  every  one  but  the  vendor.  When  the  same  goods 
are  sold  to  two  diflferent  persons,  by  conveyance  equally  valid,  he 
who  first  lawfully  acquires  the  possession,  will  hold  them  against 
the  other. " 

The  American  Uniform  Sales  Act,  now  adopted  by  twenty-six 
states,  provides  expressly,  as  the  English  statute  does,  that  a  sale 
by  a  seller  remaining  in  possession  accompanied  by  delivery  to 
the  second  buyer,  provided  the  latter  pays  value  in  good  faith, 
gives  him  a  good  title.'* 

The  net  result,  therefore,  of  the  modem  law,  in  jurisdictions 
where  retention  of  possession  by  a  seller  leaves  the  goods  open 
to  seizure  by  his  creditors  without  regard  to  actual  fraud,  is  not 
inaccurately  expressed  by  the  common  statement  that  as  between 
the  parties  (and  only  in  controversies  between  them)  the  property 
may  pass  without  delivery.  In  jurisdictions  where  the  seller's 
creditors  may  not  seize  goods  retained  by  him  after  a  sale,  unless 
there  has  been  actual  fraud,  the  statement  needs  some  qualification. 
The  results  thus  achieved,  though  reached  by  a  different  road, 
are  not  very  unlike  those  which  Mr.  Ames  sought  to  reach  by 
some  modification  of  the  theory  that  a  buyer  without  possession 
had  a  right  of  action  for  the  property  rather  than  the  property 
itself. 

m 

Another  type  of  case  illustrating  the  ineffectiveness  of  mere  in- 
tention to  produce  all  the  consequences  of  ownership,  less  often 
discussed  than  bargains  for  sale  of  specific  existing  goods,  is  afforded 
by  bargains  for  the  sale  of  future  or  unascertained  goods.    Let  it 

**  McDermott  v.  Kimball  Lumber  Co.,  102  Ark.  344,  144  S.  W.  524  (1912); 
Patchin  v.  Rowell,  86  Comi.  373,  85  AtL  51  x  (19x2);  Cummingsv.  Gilman,  goMe. 
524,  38  AtL  538  (1897);  Williams  v.  Lancaster,  119  Me.  461,  iii  Atl.  754;  Lanfear 
V.  Sumner,  17  Mass.  no  (182 1);  Hallgarten  v.  Oldham,  135  Mass.  i  (1883);  Flanigan 
V.  Pomeroy,  85  Minn.  264, 88  N.  W.  761  (1902);  Hallett  &  Davis  Piano  Co.  v,  Starr 
Piano  Co.,  85  Ohio  St.  196,  97  N.  £.  377  (191X). 

"  Lanfear  v.  Sumner,  17  Mass.  iio,  113  (1821). 

**  Uniforic  Sauss  Act,  S  25.  The  provision  was  enforced  in  Hier  0.  Wightman, 
188  N.  Y.  Supp.  274  (App.  Div.,  1921). 
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be  supposed  that  a  seller  contracts  to  sell  such  goods,  that  he  later 
acqiures  them,  and  that  they  become  clearly  defined  as  the  goods  in 
regard  to  which  the  parties  bargained.  Of  course  if  they  are  merely 
goods  of  the  proper  kind,  no  interest  in  them  can  pass  imless  by 
some  special  appropriation  or  delivery,  for  the  seller  might  satisfy 
his  contract  by  getting  other  goods  of  the  same  kind  and  furnishing 
those;  but  if  he  contracts  to  sell  all  the  goods  of  a  certain  kind 
which  he  may  afterwards  acqiure,  or  the  first  goods  of  the  sort 
which  he  acquires,  or  anything  which  when  acqiured  is  the  only 
thing  that  can  fulfill  the  description  in  the  contract,  no  such  possi- 
bility is  open.  Likewise  subsequent  mutual  assent  to  a  particular 
thing  as  the  thing  which  shall  be  applied  in  fulfillment  of  the 
contract  precludes  every  right  if  not  every  power  to  dispK>se  of  that 
article  otherwise  than  by  transferring  it  to  the  buyer.  In  such 
cases  why  may  not  the  ownership  pass  to  the  buyer  as  soon  as  the 
goods  are  identified?  Why  shoidd  not  the  rule  be  the  same  as  it  b 
in  regard  to  bargains  for  the  sale  of  existing  goods, — that  whether 
the  ownership  passes  depends  upon  intention,  and  that  in  the 
absence  of  any  expression  indicating  the  contrary,  an  intention  is 
implied  to  transfer  ownership  as  soon  as  the  goods  are  identified, 
and  nothing  further  remains  to  be  done  to  put  them  in  a  deliverable 
condition.  There  is  singidarly  little  discussion  about  the  matter, 
but  this  statement  pretty  clearly  does  not  represent  the  law,  and 
whether  even  an  express  intention  that  ownership  shall  pass  at 
that  moment  is  effective,  is  liot  free  from  doubt. 

Two  distinct  principles  seem  to  have  contributed  to  render 
doubtfid  the  possibility  of  such  transfer  by  mere  force  of  the  in- 
tention of  the  parties.  One  of  these  is  that  which  has  just  been 
discussed  with  reference  to  chattels  existing  and  specific  at  the  time 
of  the  bargain  —  the  assinned  necessity  of  delivery.  .The  other,  a 
rule  of  logic  as  well  as  of  law,  is  that  it  is  impossible  to  make  an 
effective  present  grant  of  property  not  now  in  existence,  and  q)ed- 
fied.    It  may  first  be  shown  how  the  latter  rule  affects  the  problem. 

The  early  authorities  are  stated  in  Tindal,  C.  J.,  in  a  summary  of 
the  plaintiff's  argument  in  Lunn  v.  Tkorton:^^ 

^'On  the  part  of  the  plaintiff,  the  authorities  were  strong  to  shew  that 
no  personal  property  could  pass  by  grant,  other  than  that  which  belonged 

»•  I  C.B.  379, 386  (184s). 
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to  the  grantor  at  the  time  of  the  execution  of  the  deed.  Perkins  [Tit. 
Grants^  §  65]  says,  'It  is  a  common  learning  in  the  law,  that  a  man  cannot 
grant  or  charge  that  which  he  hath  not.'  So  in  HoharVs  Reports y  [page 
132]  it  is  laid  down,  that '  a  man  cannot  grant  all  the  wool  that  shall  grow 
upon  his  sheep  that  he  shall  buy  hereafter;  for,  there  he  hath  it  neither 
actuaUy  nor  potentially/  —  a  distinction  which  seems  to  be  adopted  by 
Perkins,  [Tit.  Grants ,  §  90] '  that,  if  a  man  grants  unto  me  all  the  wool  of 
his  sheep  for  seven  years,  the  grant  is  good.'  By  which  is  evidently  in- 
tended, the  wool  of  sheep  which  the  grantor  at  that  time  has.  And,  still 
further,  the  plaintiff  relied  on  the  authority  of  Bacan  *s  Maxims  [Reg.  14]: 
*Licel  dispositio  de  inleressefuturo  sU  inutiliSf  tamen  potest  fieri  dedaratio 
praecedenSf  quae  sortiaiur  effectum,  interveniente  novo  actu.*  Upon  which 
it  is  to  be  observed,  that  Lord  Bacon  takes  the  first  branch  of  the  maxim, 
namely,  that  a  disposition  of  after-acquired  property  is  altogether  inoper« 
ative,  as  a  proposition  of  law  that  is  to  be  considered  as  beyond  dispute; 
and  only  labours  to  establish  the  second  branch  of  the  maxim,  namely, 
that  such  disposition  may  be  considered  as  a  declaration  precedent, 
which  derives  its  effect  from  some  new  act  of  the  party  after  the  property 
is  acquired;  for,  he  sa3rs,  'The  law  doth  not  allow  of  grants,  except  there 
be  a  foimdation  of  interest  in  the  grantor;  for,  the  law  will  not  accept  of 
grants  of  titles,  or  of  things  in  action,  which  are  imperfect  interests, 
much  less  will  it  allow  a  man  to  grant  or  incmnber  that  which  is  no 
interest  at  all,  but  merely  future.' " 

It  is  dear  that  these  early  authorities  are  correct  in  holding  that 
there  can  be  no  present  grant  of  unidentified  or  future  goods. 
The  early  lawyers  were  illogical  only  in  making  an  exception  of 
goods  in  the  '^potential  possession"  of  the  seller,  holding  as  they 
did  that  a  present  grant  might  be  made  of  future  crop  of  land 
owned  by  the  seller,  or  the  future  wool  or  young  of  animals  be- 
longing to  him  at  the  time  of  the  grant.  But  they  did  not  con- 
sider whether  words  purporting  to  be  a  present  grant  of  such 
goods  might  not  be  regarded  as  at  least  a  contract  that  they 
should  be  the  buyer's  when  they  came  into  existence  and  into 
the  seller's  possession;  and,  if  the  transaction  was  so  regarded, 
what  the  effect  of  the  contract  would  be  on  the  subsequent  owner- 
ship of  the  goods.  In  this  failure  to  consider  words  strictly  appro- 
priate to  present  grant  as  implying  a  contract  to  perform  in  the 
future  is  visible  again  the  indisposition  of  the  early  law  to  make 
implications.  And  even  after  the  law  had  developed  so  far  that 
implications  of  fact  were  generally  effectual,  early  modes  of  state- 
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ment  established  before  that  time  persisted.  So  it  is  said  in 
Powell  on  Contracts,^  with  no  suggestion  that  what  is  invalid  as 
a  grant  may  be  effective  as  a  contract:  ''In  our  law,  therefore, 
every  contract  executed,  respecting  a  subject  of  which  the  party 
conveying  is  not  owner,  actually  or  potentially,  at  the  time  of 
entering  into  it,  is  void.  Thus  if  a  man  grant  all  the  wool  that 
shall  grow  upon  his  sheep,  that  he  shall  buy  hereafter,  this  is  a  void 
grant;  for  he  has  the  wool  neither  actually  nor  potentially." 

Indeed  the  earliest  statement  in  the  books  recognizing  that  such 
a  grant  amoimted  in  effect  to  a  contract  seems  to  have  been  in 
187 1  .^  There  is  abimdant  authority  now  for  the  proposition  in  the 
United  States,^  and  it  has  been  incorporated  in  the  English  Sale  of 
Goods  Acts,**  and  in  the  American  Sales  Act.** 

It  may  thus  be  taken  as  settled  that  what  purports  to  be  a 
present  grant  of  future  or  unspecified  goods  amoimts  to  an  agree- 
ment that  the  buyer  shall  have  such  goods  in  the  futiure,  and  the 
inquiry  becomes  pertinent,  What  is  the  effect  of  such  an  agree- 
ment on  the  ownership  of  the  goods  when  the  seller  acquires  them 
and  their  identity  becomes  fixed?  When  the  law  regarding  exist- 
ing goods  had  so  far  developed  that  not  only  delivery  was  imneces- 
sary  to  a  transfer  of  the  property  in  the  goods  but  the  property  was 
presimied  to  pass  immediately  upon  the  making  of  the  bargain, 
in  the  absence  of  circumstances  indicating  a  contrary  intention, 
it  might  be  supposed  that  a  similar  rule  would  be  applied  to  a 
contract  to  sell  future  or  imidentified  goods,  so  that  the  ownershq> 
would  presumably  pass  as  soon  as  the  goods  became  identified  and 
the  seller  acquired  them;  but  this  supposition  is  unsupported. 

In  1808,  in  the  case  of  Mucklaw  v. Mangles*^  a  buyer  who  had 
paid  the  whole  value  of  a  barge  while  it  was  in  the  course  of  con- 

*«  Page  *is2  (1791);  5  Am.  ed.,  p.  93. 

^  By  Lord  Wcstbuiy  —  Vickeis  v.  Hertz,  9  Session  Cas.,  3d  series  (H.  L.),  65,  71 

(1871). 

^  Hogue-Kellogg  Co.  9.  Baker,  32  Cal.  App.  56, 190  Pac.  493  (1920);  Bates  v.  Smith, 
83  Mich.  347, 47  N.  W.  249  (1890);  Battle  Creek  Bank  v.  First  Bank,  62  Neb.  825, 88 
N.  W.  X4S  (1901);  Proctor  &  Gamble  Co.  v,  Peters,  187  App.  Div.  376, 176  N.  Y.  Siqip. 

169  (i9i9)- 

^  Sec.  5.    Judge  Chalmers  in  his  annotation  to  the  Act  which  he  drew  dtes  in 

support  of  the  provision,  Lunn  0.  Thorton,  i  C.  B.  379, 386  (1845}.  That  case,  however, 

gives  no  suggestion  of  such  a  doctrine  but  merely  holds  that  a  present  gnant  off  goods 

not  then  in  existence  can  convey  no  title  to  them. 

«•  Sec.  s  (3)-  ••  I  Taunt  318  (1808). 
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struction  brought  trover  against  the  assignees  of  the  bankrupt 
sellers  who  were  in  possession  of  the  barge,  which  had  been  nearly 
finished  before  an  act  of  bankruptcy  had  been  committed^  and  the 
buyer 's  name  had  been  painted  on  the  stem.  It  seems  clear  that 
this  identical  barge  was  the  only  one  to  which  the  contract  could 
relate.  The  builder  would  not  have  been  justified  in  selling  it  to 
another  person  and  informing  the  buyer  that  another  barge  would 
be  made  for  him.  The  barge,  however,  was  not  in  deliverable  con- 
dition and  the  case  might  be  rested  on  this  groimd,  but  one  member 
of  the  court,  Lawrence,  J.,  said:  "No  property  vests  till  the  thing  is 
finished  and  delivered.  '*  The  effect  of  later  decisions  is  expressed 
in  the  Sale  of  Goods  Act,^  in  the  provision  which  has  been  copied 
in  the  American  Uniform  Sales  Act  *^  to  the  effect  that  the  property 
presumptively  passes  in  such  a  case  when  the  goods  have  been 
"unconditionally  appropriated  to  the  contract '*  with  the  assent 
of  both  parties.  It  seems  clear  from  the  decisions  that  "appro- 
priated" means  something  more  than  "identified."  Judge  Chal- 
mers in  his  annotations  to  the  English  statute  expresses  regret  that 
the  word  delivered  was  not  used  in  the  Act  instead  of  appropriation, 
for  he  believes  that  in  the  cases  where  the  property  has  been  held 
to  pass  there  has  been  at  least  a  constructive  delivery.**  It  is  going 
pretty  far  to  call  an  act  constructive  delivery  where  the  seller  re- 
tains the  entire  possession  and  control  of  the  goods  but  has  merely 
set  them  aside  for  the  buyer  with  the  latter 's  consent.**  But  it  is 
probable  that  the  idea  of  constructive  delivery  is  at  the  bottom  of 
the  rule  regarding  such  appropriation.*® 

«•  Sec.  i8,  Rule  s  (i).  «»  Sec.  19,  Rule  4  (i). 

^  Chalmers,  Sale  or  Goods  Act,  8  ed.,  p.  59. 

^*  This  is,  however,  sufficient  appropriation.  Wilkins  v.  Bromhead,  6  M.  &  G.  963 
(1844);  Weld  V,  Came,  98  Mass.  152  (1867);  Tift  P.Wight  &  Weslosky  Co.,  113  Ga.  681, 
39  S.  E.  503  (1901). 

w  In  Mason  v,  Lickbarrow,  i  H.  Bl.  357,  363  (1790),  Loughborough,  J.,  said: 
"The  sale  is  not  executed  before  delivery:  and  in  the  simplicity  of  former  times,  a 
delivery  into  the  actual  possession  of  the  vendee  or  his  servant,  was  always  supposed. 
In  the  variety  and  extent  of  dealing,  which  the  increase  of  conmierce  has  introduced, 
the  delivery  may  be  presumed  from  circumstances,  so  as  to  vest  a  property  in  the 
vendee.  A  destination  of  the  goods  by  the  vendor  to  the  use  of  the  vendee;  the 
marking  them,  or  making  them  up  to  be  delivered;  the  removing  them  for  the  pur- 
pose of  being  delivered,  may  all  entitle  the  vendee  to  act  as  owner,  to  assign,  and 
to  maintain  an  action  against  a  third  person,  into  whose  hands  they  have  come. 
But  the  title  of  the  vendor  is  never  entirely  devested,  till  the  goods  have  come  into 
the  possession  of  the  vendee." 
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It  may  be  said  that  so  far  at  least  as  this  rule  has  been  expressed 
in  the  English  and  American  statutes  it  is  merely  one  of  presumed 
intention,  and  that  if  the  parties  clearly  express  the  intention  that 
the  property  in  the  goods  shall  pass  without  other  appropriation, 
as  soon  as  they  become  identified  this  intention  will  be  effected.'^ 
This  argument  is  not  conclusive  if  reference  is  had  merely  to  the 
words  of  the  statute^  and  from  the  standpoint  of  authority  a 
difficidty  is  presented  by  the  decisions  where  the  seller  in  tenns 
makes  a  present  grant.  It  seems  hard  to  question  the  conclusion 
that  the  proper  inference  in  such  a  case  is  not  merely  that  the 
seller  will  make  the  buyer  owner  in  the  future  by  some  further 
act,  but  that  the  seller  agrees  at  the  time  of  the  grant  that  the 
buyer  shall  become  owner  by  virtue  of  the  very  agreement 
itself.  If  an  intention  of  the  parties  that  the  property  shall 
pass  immediately  on  the  identification  of  the  goods  is  ever 
effectual  the  rule  shoidd  be  applicable  to  transactions  where  the 
seller  purports  to  make  a  present  grant  of  future  property.  But 
courts  have  ahnost  imiformly  declined  to  give  this  effect  to  such  a 
present  grant,  though  this  has  been  done  without  much  discussion. 
Most  of  the  cases  have  related  to  mortgages  where  an  attempt 
was  made  to  transfer  by  way  of  mortgage,  generally  together  with 
existing  goods,  the  property  in  future  goods.  In  the  leading  case 
of  Holroyd  v.  Marshall  ^^  the  English  court  held  that  such  a  trans- 
action gave  the  transferee  an  equitable  property  interest,  but  it 
was  agreed  by  the  court  that  for  the  transfer  of  a  legal  interest  some 
novus  actus  interveniens  was  necessary.  Judge  Story  had  made  a 
similar  decision  in  the  United  States  at  an  earlier  day,^  and  there 

*^  Section  i8  of  the  Sales  Act  provides  that  property  in  specific  goods  passes 
when  the  parties  so  intend.  This  section  clearly  does  not  touch  the  problem  where 
the  goods  are  unspecified.  Section  17  provides  as  to  unascertained  goods  that  no 
property  passes  until  the  goods  become  ascertained.  Section  19  provides  that  unless 
a  different  intention  appears,  the  property  in  unascertained  or  future  goods  passes 
when  the  goods  are  unconditionally  appropriated  to  the  contract  with  the  assent 
of  both  parties.  Under  these  provisions  it  is  clear  that  property  in  unascertained 
or  future  goods  cannot  pass  until  they  are  specified,  and,  unless  a  different  intention 
appears,  will  not  pass  imtil  there  is  an  act  of  appropriation;  but  the  statute  does  not 
specifically  say  that  an  intention  that  the  goods  shall  pass,  without  an  act  of  appro- 
priation, as  soon  as  they  become  ascertained  will  be  effectual.  It  may  be  added 
that  the  statute  was  intended  to  codify  the  conunon  law,  and  should  be  considered 
with  reference  thereto. 

"  10  H.  L.  Cas.  191  (1861). 

"  Mitchell  V,  \\^nslow,  2  Story,  630  (1843)- 
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have  been  a  great  number  of  cases  subsequently.^  The  point 
discussed  in  these  cases  is  whether  the  mortgagee  obtains  an  equi- 
table right  to  the  future  goods,  it  being  assiuned  that  he  gets  no 
legal  title.  In  many  jurisdictions  he  does  not  acquire  any  property 
right,  legal  or  equitable. 

There  have  been  few  cases  of  the  sort  in  the  Law  of  Sales.  There 
have,  however,  been  a  few.  In  Low  v.  PeWy^^  the  owners  of  a  fishing 
schooner  received  part  payment  of  the  price  of  a  catch  of  halibut 
to  be  obtained  on  a  voyage  of  the  schooner  about  to  be  imdertaken. 
The  sellers  signed  a  paper  stating  "we  hereby  sell,  assign,  and  set 
over,"  all  the  halibut  that  might  be  caught  on  the  voyage  upon 
which  the  schooner  was  about  to  proceed.  The  sellers  became  bank- 
rupt shortly  before  the  return  of  the  schooner  and  it  was  held  that 
the  assignees  in  bankruptcy  were  entitled  to  the  catch;  yet  it  is 
evident  that  as  each  fish  was  caught  the  expressed  intention  of  the 
parties  was  that  the  buyer  shoidd  have  that  fish.  If  the  law  per- 
mits such  a  bargain  ever  to  be  effectual  to  transfer  ownership  on 
the  goods  becoming  identified,  it  would  seem  that  this  shoidd  have 
been  allowed  in  that  case.  The  recent  case  of  Procter  6*  Gamble  Co. 
V.  Peters,^  presents  a  similar  inquiry.  In  that  case,  a  corporation 
engaged  in  the  production  of  fish  oil  entered  into  a  contract  pro- 
viding that  it  "hereby  sells"  and  the  purchaser  (the  plaintiff) 
"buys"  from  it  "all  the  Menhaden  Fish  Oil  to  be  produced"  at 
its  plant  from  the  date  of  the  contract  to  a  certain  date,  except 
6000  barrels  which  its  agent  had  an  option  to  take  imder  a  prior 
agreement.  The  purchaser  was  to  receive  the  oil  in  tank  cars  to 
be  supplied  by  it  at  the  factory  or  at  its  option  in  barrels  to  be 
furnished  by  it.  The  oil  was  to  be  invoiced  to  the  purchaser  by  the 
agent  of  the  seller  "as  and  when"  it  was  produced  at  the  factory, 
and  thereupon  said  agent  was  to  be  entitled  to  draw  at  sight  to 
its  own  order  upon  the  purchaser  for  the  oil  at  a  certain  rate  per 
gallon. 

The  oil  after  it  was  extracted  at  the  seller's  plant  was  allowed 
to  remain  in  settling  tanks  imtil  it  became  clear  and  then  was 
piunped  into  storage  tanks  from  which  it  was  pumped  out  for 


**  See  19  Hakv.  L.  Rev.  557,  where  the  matter  is  discussed  and  the  cases  collected. 

»•  108  Mass.  547  (1871). 

■•  187  App.  D.  376,  176  N.  Y.  Supp.  169  (1919). 
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shipment.  Part  of  the  oil  thus  accumulated  was  shipped  through 
the  seller's  factor,  who  diverted  it  to  a  third  person,  and  the 
plaintiff  brought  this  action  for  conversion  against  the  factor.  A 
majority  of  the  court  held  the  plaintiff  coidd  recover,  on  the  ground 
that  the  property  passed  to  it  when  the  oil  was  piunped  into  the  stor- 
age tanks.  Though  the  decision  seems  opposed  to  a  great  number 
of  the  decisions  referred  to  above  in  which  it  has  been  held  that  a 
mortgage  purporting  to  make  a  present  grant  of  future  pr(q)erty 
can  at  most  give  the  mortgagee  an  equitable  interest,  it  might  be 
supported  as  a  construction  of  the  Sales  Act  which  was  in  force  in 
New  York  when  the  case  arose,  and  which  is  relied  on  in  the  opinion 
of  the  majoritj^  of  the  court,  since,  as  indicated  above,  this  statute 
states  the  rule  in  regard  to  appropriation  as  one  merely  of  pre- 
sumed intention,  if  it  were  not  for  the  circmnstance  that  in  the 
particular  case  the  oil  had  not  become  fully  identified.  The 
seller 's  agent  was  entitled  to  an  option  to  piu-chase  part  of  the  oil 
to  the  extent  of  6000  barrels,  and  had  not  fully  exercised  its  right. 
The  point  is  not  met  by  the  suggestion  of  the  court  that  though  the 
plaintiff 's  title  was  subject  to  the  exercise  of  the  option,  none  of 
the  oil  in  question  had  been  taken  in  the  exercise  of  the  option. 
The  agent  was  to  take  the  oil  which  it  desired  from  the  seller,  not 
from  the  plaintiff. 

Samuel  WiUisian. 
Haxvaxd  Law  School. 


THE  CHANGE  IN  TRUST  POUCY  815 


THE  CHANGE  IN  TRUST  POLICY 

THE  tendency  to  disregard  long-time  social  interests  in  favor  of 
immediate  and  often  petty  advantage  seems  to  be  one  of  the 
inescapable  incidents  of  a  post-bellum  period  It  emerges  in  fields 
so  diverse  as  education,  domestic  relations,  trade,  and  international 
politics.  It  exhibits  itself  most  clearly  in  an  attitude  of  mind: 
let  things  in  general  alone.  ''Everything  "  is  supposed  to  take  care 
of  itself  in  times  of  peace,  so  that  the  only  proper  business  of  men 
and  women  is  to  attend  to  their  own  private  affairs.  Other  people 
and  the  general  situation  must  be  molested  as  little  as  possible 
lest  matters  go  from  bad  to  worse.  This  frame  oi  mind  is  so  prev- 
alent among  common  men  that  evidence  of  its  existence,  even  in 
so  cloistered  a  tribimal  as  the  Supreme  Court,  scarcely  draws  the 
attention,  much  less  the  criticism,  of  the  public.  Yet  no  explana- 
tion of  the  decision  of  the  Supreme  Court  in  United  States  v. 
United  States  Steel  Corporation  ^  can  be  complete  without  taking 
accoimt  of  the  prevalent  psychological  reaction  from  the  strenu- 
osity  of  war. 

Decisions  of  our  highest  court,  however,  cannot  be  allowed  to  rest 
simply  on  a  popular  mood.  They  are  always  justified  in  the  opin- 
ions by  reference  to  the  reason  in  the  law,  and  however  much  the 
individual  judgments  of  the  members  of  the  court  may  be  influenced 
by  persona]  preconceptions  or  popidar  psychology  these  things  get 
little  recognition  in  the  reports.  There  all  is  made  to  appear  de- 
pendent upon  the  logic  of  legal  rules  and  the  dear  evidence  of  the 
facts.  Accordingly  it  seems  worth  while  to  examine  the  background 
of  legal  doctrine  and  the  economic  conclusions  the  application  of 
which  in  this  case  has  produced  so  remarkable  a  result:  the  unquali- 
fied indorsement  of  the  greatest  industrial  combination  in  history. 

It  must  be  admitted  that  the  decision  is  not  capricious.  It  is 
supported  by  the  high  authority  of  precedent.  It  is  the  logical 
outcome  of  the  important  judicial  legislation  of  191 1,  and  upon  that 

^  251  U.  S.  4x7  (zgao). 
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legislation  it  professedly  *  rests.  The  new  construction  given  the 
Sherman  Act  by  the  Standard  Oil  and  Tobacco  cases  was  grounded, 
so  it  was  averred,'  upon  principles  of  the  common  law.  It  is  nee- 
essary,  therefore,  in  order  to  appraise  the  doctrine  enunciated  by 
the  late  Chief  Justice  in  those  rulings,  to  revert  to  the  common  law 
to  find  what  rules  it  set  up  governing  market  conduct  as  such  It 
seems  possible  to  bring  these  common-law  rules  imder  three  heads: 
(I)  the  doctrine  of  contracts  in  restraint  of  trade;  (II)  the  doc- 
trine of  conspiracy  to  monopolize:  (III)  the  doctrine  of  unfair 
competition.  While  the  eniuneration  may  not  be  exhaustive/ 
it  will  serve  oiu:  present  purpose.  These  doctrines  will  be  considered 
in  order. 

I 

''  Restraint  of  trade  "  was  a  term  having  in  the  early  common  law 
a  definite,  technical  meaning.^  Its  use  was  confined  to  covenants, 
usually  ancillary  to  some  other  and  principal  engagement,  to  refrain 
from  carrying  on  an  occupation  or  business  Originally  all  such 
were  void  '  and  possibly  of  positive  illegality,  inasmuch  as  in  the 
sixteenth-century  industrial  system  every  man  had  his  place  and 
was  supposed  to  stay  in  it.  Such  covenants,  therefore,  not  only 
worked  to  deprive  a  man  absolutely  of  a  livelihood,  but  also  tended 
to  promote  change  and  flexibility,  which  was  exactly  what  the 
social  system  was  organized  to  prevent.  By  the  beginning  of 
the  eighteenth  century,  however,  the  gild  system  had  reached  a 
moribimd  state,  and  the  legal  rules  foimded  upon  it  were  subject 
to  modification  in  accordance  with  the  altered  circumstances. 
In  the  leading  case  of  Mitchel  v.  Reynolds  ^  (171 1)  it  was  determined 
that  such  covenants,  where  given  for  the  protection  of  one  party  in 

*  See  particularly  pages  450-45 1  of  the  opinion.  I  have  refezeoce  to  the  doctrine  that 
^unreasonable''  conduct  (presumably  extortionate  price  policy  or  unfair  aggression 
upon  pseudo  competitors)  is  essential  to  the  illegality  of  combinations  si^pressing 
competition. 

*  United  States  v.  Standard  Oil  Co.,  221  U.  S.  z,  51  (zgiz). 

^  With  respect  to  the  crime  of  engrossing,  see  infra^  pp.  82S-S31. 

*  2  Eddy,  Combinations,  779-790  United  States  v  Addystone  P^  Co.,  85  Fed. 
371  (1898);  Fisher  Mills  Co.  v.  Swanson  76  Wash  649  137  Pac.  144  (1913). 

*  The  Dyer's  Case,  Y.  B  2  Hen.  V.  (Pasch.,  f.  5,  pi.  26)  (r4i5).  It  is  not  dear  from 
the  report  whether  it  was  the  usual  engagement  supplementary  to  the  sale  of  a  busi- 
ness or  the  apprenticeship  of  the  covenantor. 

'  I  P.  Wms.  181,  z  Smith  L.  C.  406;  for  an  early  American  authority  to  the 
effect  see  Alger  v,  Thatcher,  Z9  Pick.  (Mass.)  51  (1837). 
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a  voluntary  contract  for  the  sale  of  a  business  or  of  apprenticeship 
or  between  partners  upon  adequate  consideration,  and  limited 
to  a  particular  area  or  a  specified  period,  were  valid  and  enforceable. 
The  tendency  toward  the  relaxation  of  the  restrictions  upon  free- 
dom of  contract,  so  characteristic  of  the  century  which  followed, 
is  well  exhibited  in  the  development  of  this  doctrine.  The  exist- 
ence of  a  time  limitation  seems  to  have  gradually  lost  weight,^ 
and  the  rule  was  restated  in  Young  v.  Timmins^  (183 1):  "Any 
agreement  ...  in  general  restraint  of  trade  is  illegal  and  void. 
But  •  •  •  a  partial  restraint  (as  to  space)  may  be  good  or  bad  as 
the  consideration  is  adequate  or  inadequate."  The  courts  pres- 
ently ceased  to  test  the  adequacy  of  the  consideration  ^®  for  these 
promises,  moreover,  and  they  were  brought  into  conformity  on 
this  point  with  contracts  generally.  About  the  same  time  the 
enforceability  of  these  agreements  or  the  vaUdity  of  bonds  condi- 
tioned upon  their  fulfillment  was  made  to  hinge  upon  another 
consideration:  the  reasonableness^^  of  the  restriction  imposed 
upon  one 's  pursuit  of  his  calling.  Reasonableness  depended  \rpon 
the  extent  of  the  business  of  the  covenantor,  the  nature  of  the  trade, 
the  circumstances  of  the  parties,  and  finally  the  effect  upon  the 
public  interests."  This  change  in  the  law  upon  restraint  of  trade 
took  place  gradually  both  in  England  and  in  America.  As  late 
as  1873,  i^  seems  to  have  been  the  view  of  courts  in  this  coun- 
try that  the  doctrine  of  reasonableness  applied  only  to  partial  re- 
straints; a  general  restraint  being  regarded  as  void  ipso  facto.  Thus 
the  Supreme  Court  declared  ^'  in  that  year:  "Of  course,  a  contract 
not  to  exercise  a  trade  generally  would  be  obnoxious  to  the  rule, 

•  Bunn  V.  Guy,  4  East,  190  (1803).  •  i  Tyr.  226,  241  (1831). 

"  Hitchcock  V.  Coker,  6  Ad.  &  El.  438,  456  (1837). 

**  Homer  v.  Graves,  7  Bing.  735  (183 1). 

^  C.  J.  Tindal  in  Horner  v.  Graves,  supra^  at  p.  743,  stated  the  test  to  be:  "by  con- 
sidering whether  the  restraint  is  such  only  as  to  afford  a  fair  protection  to  the  inter- 
ests of  the  party  in  favour  of  whom  it  is  given,  and  not  so  large  as  to  interfere  with 
the  interests  of  the  public.'*  The  fuller  statement  of  the  "rule  of  reason"  given  in 
the  text  above  follows  closely  the  opinion  in  Hubbard  v.  Miller,  27  Mich.  15, 19  (1873). 

»  The  Oregon  Steam  Nav.  Co.  r.  Winsor,  20  Wall.  (U.  S.)  64  (1873).  But  quali- 
fication of  the  f  idl  and  strict  meaning  of  this  language  may  perhaps  be  drawn  by  the 
further  remarks  of  the  court  to  the  effect  that:  "This  country  is  substantially  one 
coimtiy,  especially  in  all  matters  of  trade  and  business;  and  it  is  manifest  that  cases 
may  arise  in  which  it  would  involve  too  narrow  a  view  of  the  subject  to  condemn  as 
invalid  a  contract  not  to  carry  on  a  particular  business  within  a  particular  State." 
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established,  was  condemned  for  its  tendency  to  prejudice  the  public 
interests.  The  courts  viewed  such  action  or  such  an  object  as 
unlawful;  not  malum  in  se,^  perhaps,  but  fully  within  the  doctrine 
of  conspiracy  when  undertaken  by  several.  Contracts  involved  in 
such  operations  were  imenforceable,  being  contrary  to  public 
policy.^  It  was  recognized  that  these  restraints  were  essentiaDy 
and  substantially  identical  with  monopoly,  differing  only  in  degree 
of  unification  of  j)ower.  They  were  the  puppies,  monopolies  the 
grown  dogs.  Consequently  the  law  of  conspiracy  was  held  to 
reach  them,  and  in  conjimction  with  the  more  rigorous  penal  meas- 
ures presently  provided  by  legislation  it  has  proven  a  reliable  if 
insufficient  remedy.** 

This  evolution  of  the  common  law  which  we  have  been  tracing 
was  not  uniform  in  all  the  states.  Or  at  least  it  may  be  stated  it 
was  not  accomplished  ever3nvhere  without  encountering  decisions 
inconsistent  with  the  main  line  of  development.  In  several  cases 
in  this  coimtry  and  Canada  it  has  been  held  that  agreements 
among  competitors  fixing  prices,  dividing  territory,  restricting 
output,  etc.,  are  not  in  themselves  imlawful  or  against  public  policy, 
though  they  may  become  such  by  reason  of  the  effects  of  their 
operation."   Thus  it  was  stated  in  Eerriman  v.  Menaes^  that: 

^'  Combinations  between  individuals  or  firms  for  the  regulation  of  prices, 
and  of  competition  in  business,  are  not  monopolies,  and  are  not  unlaw- 
ful as  in  restraint  of  trade,  so  long  as  they  are  reasanabUj  and  do  not 

"  "The  illegality  of  a  contract  or  combination  for  the  restraint  of  competition 
does  not  lie  in  the  agreement  not  to  compete,  but  in  its  reflex  injury  to  the  public" 
Pocahontas  Coke  Co.  v.  Powhatan,  etc.  Co.,  60  W.  Va.  508,  525,  56  S.  E.  164 
(1906). 

**  Emery  v.  Ohio  Candle  Co.,  47  Ohio,  330,  34  N.  E.  660  (1890);  Qa^  v.  Needham, 
X25  Mich.  84,  83  N.  W.  1027  (1900). 

^  The  writer  does  not  wish  to  be  understood  as  implying  that  this  devdopment 
of  the  law  was  adequate  to  extirpate  the  eviL  Administrative  regulation  was  essen- 
tial and  even  that  has  not  demonstrated  its  power  to  do  more  than  check  the  movement 

**  Central  Shade  Roller  Co.  v.  Cushman,  143  Mass.  353, 9  N.  E.  629  (1887);  Tren- 
ton Potteries  Co.  v.  Oliphant,  58  N.  J.  Eq.  507, 43  Atl.  723  (1899);  Skrainka  v.  Schar- 
inghausen,  8  Mo.  App.  533  (x88o);  Herrimen  v.  Menzies,  X15  Cal.  16,  44  Pac.  660 
(1896);  Over  V,  Byram  Foundry  Co.,  37  Ind.  App.  452,  77  N.  E.  303  (X906);  Ontario 
Salt  Co.  V.  Merchants  Salt  Co.,  x8  Grant  Ch.  (U.  C.)  540  (187X);  Leslie  v.  LoriUard, 
xxo  N.  Y.  519, 18  N.  E.  363  (1888);  Natl  Benefit  Co.  v.  Union  Ho^tal  C6.,  45  Minn. 
272,  47  N.  W.  806  (1891);  Gloucester  Glue  Co.  v.  Russia  Cement  Co.,  X54  Mass.  9a, 

2^  N.  E.  1005  (1891). 

^  All  italics  mine.    X15  Cal.  16,  22,  44  Pac.  660  (1896}. 
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include  off  of  a  commodity  or  trade,  or  create  such  restrictions  as  to 
materially  afFect  the  freedom  of  cozomerce." 

It  is  clear  from  this  passage  as  well  as  from  others  in  the  cases 
cited  that  what  was  attempted  was  the  application  of  the  ^'rule 
of  reason"  to  "restraints  upon  trade"  in  the  newer  and  broader 
sense,  just  as  it  had  been  applied  to  the  doctrine  in  its  earlier  and 
narrower  connotation.  This  would  certainly  have  been  imwar- 
ranted,**  since  the  term  was  being  used  to  cover  situations  more 
nearly  approaching  monopolization  than  the  sale  of  good  will 
or  like  innocent  transactions.  Nevertheless  this  construction 
of  the  doctrine  of  restraint  of  trade  is  now  the  tmquestioned  law 
in  England.® 

Fortimately  the  authorities  in  this  country,  resisting  this  mis- 
taken lead  and  holding  restraints  of  trade  imposed  with  intent 
to  control  the  market  imqualifiedly  illegal,  are  nmnerous  *°  as  well 
as  notable.  On  the  basis  of  the  cases  cited,  no  doubt  can  be  enter- 
tained  that  at  common  law,  in  the  majority  of  American  juris- 
dictions,  combinations  to  suppress  competition  and  control  prices 
are  against  public  policy  and  illegal  imder  the  law  of  conspiracy, 

^  Simply  on  grounds  of  legal  logic. 

**  Leading  cases  are:  Wickens  v.  Evans,  3  Y.  &  J.  318  (1829);  Collins  v.  Locke, 
4  A.  C.  674  (1879};  Mogul  S.  S.  Co.  V.  McGregor,  [1892]  A.  C.  25;  Commonwealth 
9.  Adelaide  S.  S.  Co.,  [1913]  A.  C.  781. 

^  Bailey  v.  Ass'n  of  Master  Plumbers,  103  Tenn.  99,  52  S.  W.  853  (1899);  Morris 
Run  Coal  Co.  v.  Barclay,  68  Pa.  173  (1871);  Amot  v,  Pittston  Coal  Co.,  68  N.  Y. 
558  (1877);  Salt  Co.  V.  Guthrie,  35  Ohio,  666  (1880};  Chapin  v.  Brown  Bros.,  83 
Iowa,  156,  48  N.  W.  1074  (1891);  Craft  v.  McConnoughy,  79  HI-  34^  (1875);  Ander- 
son V.  Jett,  89  Ky.  375, 12  S.  W.  670  (1889);  India  Bag.  Ass'n  v,  Kock,  14  La.  Ann. 
x68  (1859);  Pocahontas  Coke  Co.  v.  Powhatan,  60  W.  Va.  508,  56  S.  E.  104  (1906); 
Milwaukee  Mason  v.  Niezerowski,  95  Wis.  129,  70  N.  W.  166  (1897);  Stewart  0. 
Steams  Co.,  56  Fla.  570, 48  So.  19  (1908);  Nester  v.  Brewing  Co.,  161  Pa.  473,  29  Atl. 
102  (1849);  Clark  V.  Needham,  125  Mich.  84,  83  N.  W.  1027  (1900);  More  v.  Bennett, 
140  111.  69,  29  N.  £.  888  (1892);  Judd  v.  Harrington,  139  N.  Y.  105,  34  N.  E.  790 
(1893);  Vulcan  Co.  v.  Powder  Co.,  0  Cal.  510,  31  Pac.  581  (1892);  Getz  v.  Federal 
Salt  Co.,  147  Cal.  115, 81  Pac.  416  (1905);  Texas  Oil  Co.v.  Adoue,  83  Tex.  650, 19  S.  W. 
274  (1892);  Cummings  v.  Union  Bluestone  Co.,  164  N.  Y.  401,  58  N.  E.  525  (1900); 
Lufkin  Rule  Co.  v.  Fringeli,  57  Ohio,  596,  49  N.  E.  Z030  (1898};  Santa  Clara,  etc. 
Lumber  Co.  v.  Hayes,  76  Cal.  387, 18  Pac.  391  (1888};  Brent  v.  Gay,  149  Ky.  615, 149 
S.  W.  915  (191 2);  United  States  v.  Addystone  Pipe  Co.,  85  Fed.  271  (1898};  De  Witt 
Wire  Cloth  Co.  v.  New  Jersey  Wire  Cloth  Co.,  14  N.  Y.  Supp.  277  (1891);  Emery  v. 
Candle  Co.,  47  Ohio  St.  320,  24  N.  E.  660  (1890);  Gibbs  v.  McNeeley,  60  L.  R.  A.  152 
(1902}.  Cases  involving  public  service  corporations  have  been  omitted  as  resting 
on  slightly  different  principles. 
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without  regard  to  the  conditions  bringing  about  the  coanbinatioD 
or  the  actual  consequences  to  the  public.  The  conditions  of  com- 
petition may  be  ruinous  and  the  prices  charged  and  business  poli- 
cies followed  be  altogether  reasonable,  but  these  afford  no  excuse 
for  the  deliberate  suppression  of  competition  in  any  market.**  A 
few  excerpts  from  the  opinions  dted  will  indicate  that  the  courts 
were  mindful  of  the  caution  necessary  in  adopting  an  old  phrase 
to  cover  a  new  situation.  In  Cummings  v.  Union  Bluestane  Com- 
pany ^*  the  court  stated : 

"It  may  be  conceded  that  one  of  its  purposes  was  to  enable  the  parties 
to  obtain  reasonable  prices,  but  it  gave  them  the  power  to  fix  arbitrary 
and  unreasonable  prices.  The  scope  of  the  contract,  and  not  the  possible 
self-restraint  of  the  parties  to  it,  is  the  test  of  its  validity." 

"It  is  no  answer,"  said  the  court  in  Soli  Company  v.  Guihrie^ 
"  to  say  that  competition  in  the  salt  trade  was  not  in  fact  destroyed, 
or  that  the  price  of  the  commodity  was  not  imreasonably  advanced. 
Courts  will  not  stop  to  inquire  as  to  the  degree  of  injury  inlSicted 
upon  the  public;  it  is  enough  to  know  that  the  inevitable  tendency 
of  such  contracts  is  injurious  to  the  public.''  And  in  Pocahontas 
Coke  Company  v.  Powhatan  Coal  Company  •*  it  was  declared  that, 
"A  contract  which  is  charged  to  be  in  restraint  of  trade  is  not  to 
be  tested  by  what  has  been  done  imder  it,  but  by  what  may  be 
done  imder  it;  not  by  its  performance,  but  by  its  powers  of  per- 
formance^ when  fully  exercised. "  Finally,  in  the  words  of  now  Chief 
Justice  Taf t  in  the  oft-quoted  opinion  in  the  Addystone  Pipe  Case^ 
"...  where  the  sole  object  of  both  parties  in  making  the  contract 
as  expressed  therein  is  merely  to  restrain  competition,  and  enhance 
or  maintain  prices,  it  would  seem  that  there  was  nothing  to  justify 
or  excuse  the  restraint,^''  that  it  would  necessarily  have  a  tendency 


^  People  V.  Sheldon,  139  N.  Y.  251,  34  N.  E.  785  (1893);  State  v.  Minneipolis 
Milk  Co.,  124  Minn.  34,  144  N.  W.  417  (19x3),  and  cases  above  dted. 

"  164  N.  Y.  401, 404,  58  N.  E.  525  (1900). 

"  35  Ohio,i666,  672  (1880). 

»*  60  W.  Va.  508, 525,  56  S.  E.  264  (1906). 

'*  Contrast  with  this  the  dictum  of  Justice  McKenna  in  the  Sted  Onpomtian 
Case:  "The  Uw  does  not  make  ...  the  existence  of  unexerted  power  an  offence. 
It  .  .  .  requires  overt  acts."    251  U.  S.  417, 451  (1920). 

"  85  Fed.  231,  282  (1898). 

*'  Italics  by  the  present  writer. 
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to  monopoly,  and  therefore  would  be  void.  .  .  .  We  do  not  think 
that  at  common  law  there  is  any  question  of  reasonableness  open 
to  the  courts  with  reference  to  such  a  contract."  In  these  opinions 
there  is  no  disposition  evinced  to  carry  over  the  "rule  of  reason" 
which  applied  to  contracts  in  restraint  of  trade  as  that  phrase  was 
imderstood  at  early  common  law  to  the  totally  unlike  situation 
which  it  was  eventually  adopted  to  cover. 

II 

The  "rule  against  monopolies"  was  a  product  of  the  political 
struggle  of  the  seventeenth  century  which  culminated  in  the  Pur- 
itan Revolution.  It  is  but  another  example  of  the  responsive- 
ness of  the  English  legal  system  to  the  political  and  social  thought 
of  the  people  whom  it  governs,  a  quality  so  essential  to  institu- 
tional steadiness  and  progress  that  one  wonders  why  the  judiciary 
and  the  lawyers  have  ever  been  so  zealous  to  conceal  it.  The  rule 
was  aimed  at  the  royal  prerogative  of  granting  exclusive  privi- 
leges *®  to  conduct  specific  trades  usually  within  restricted  areas  in 
the  kingdom.  The  frequently  dted  and  authoritative  "Case  of 
Monopolies"  *•  decided  in  1602  denied  validity  to  letters  patent 
from  the  Crown  to  "have  and  enjoy  the  whole  trade,  traffic  and 
merchandize  of  all  playing  cards"  within  the  realm.  Shortly 
afterward  ^^  the  common  law  as  declared  in  this  case  was  reinforced 
by  statute,  and  English  sovereigns  ever  since,  mindful  of  the  ex- 
perience of  Charles  I,  have  not  tempted  fate  by  disregarding  it.*^ 

But  the  popular  passion  and  legal  logic  which  had  accomplished 
this  demission  of  the  Crown  were  not  spent.  They  were  directed 
to  the  prevention  of  the  evils  which  were  perceived  to  issue  from 

*<  This  power  was  probably  evolved  from  the  andent  custom  of  the  Crown  to 
charter  first  the  merchant  gilds  and  later  the  oaf  t  gilds.  By  clearly  limiting  the  scope 
of  their  activities-  and  giving  plenaiy  powers  within  their  jurisdiction  the  King  was 
enabled  to  provide  fairly  efficient  local  administration  without  sacrifice  of  royal 
prestige,  which  moreover  not  only  cost  him  nothing  but  yielded  a  goodly  revenue. 
Incidentally  such  charter-granting  tended  to  enhance  the  royal  authority  at  the 
expense  of  the  seignioral  p>owers  of  numerous  lords  and  barons. 

"  Darcy  v.  Allen,  11  Coke,  84  b. 

*•  21  Jac.  I,  c.  3  (1623). 

^  The  statute  came  up  for  consideration  in  East  India  Co.  v.  Sandys,  Skin.  165, 
90  Eng.  Rep.  76,  and  though  the  company  was  defeated  in  its  action  against  an  inter- 
loper, it  appears  the  charter  of  the  company  was  considered  to  fall  within  the  express 
excq>tions  of  the  statute  of  1623. 
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power  to  control  the  market  however  acquired.  The  main  source 
had  been  stopped  by  21  James  I,  chapter  3;  a  lesser  source,  from 
schemes  carried  out  by  private  contract,  was  blocked  by  an  easy 
adaptation  of  the  law  of  conspiracy,  that  perennial  catchall  bag 
of  the  common  law.  Attempts  in  the  seventeenth  and  eighteenth 
centuries,  however,  to  establish  monopolistic  control  in  a  market 
by  joint  action  of  traders  do  not  appear  to  have  been  cammon. 
And  this  is  not  surprising  when  one  considers  that  it  was  the  period 
of  the  decay  of  the  gilds:  a  time  when  most  of  the  ambitious  masters 
would  be  extremely  jealous  of  their  independence  and  violent  par- 
tisans of  freedom  of  trade.  But  wherever  such  attempts  at  market 
domination  came  before  the  courts  ^  they  were  roundly  denoimced 
and  held  indictable  as  conspiracies.  There  seems  little  doubt  that 
at  least  up  to  the  latter  part  of  the  nineteenth  century  the  law 
condemned  every  combination  looking  toward  a  miified  control 
of  any  line  of  business  with  the  power  to  raise  prices,**  and  no  other 


^  Anonymotis,  12  Mod.  248  (1699);  King  v.  Norxis,  2  Ken3ron's  Rep.  300  (1758). 

^  People  V.  North  River  Sugar  Refin.  Co.,  54  Hun,  354,  7  N.  Y.  Supp.  406  (1889), 
121  N.  Y.  582,  24  N.  £.  834  (1890);  State  v.  Standard  Oil  Co.,  49  Ohio  St.  137,  30 
N.  £.  279  (1892};  State  v.  Nebraska  Distilling  Co.,  29  Neb.  700, 46  N.  W.  155  (1890); 
Standard  Oil  Co.  v.  State,  117  Tenn.  618,  100  S.  W.  705  (1906);  National  Harrow  Co. 
V.  Bemet,  21  App.  Div.  290, 47  N.  Y.  Supp.  462  (1897);  National  Harrow  Co.  v.  Hendi, 
83  Fed.  36  (1897);  Chicago  Coal  Co.  v.  People,  214  m.  421,  73  N.  E.  770  (1905);  Amer- 
ican Strawboard  Co.  v.  Strawboard  Co.,  65  111.  App.  502  (1895);  Bishop  v.  Amer. 
Preserv.  Co.,  157  111.  284,  41  N.  E.  765  (1895);  Distilling  Co.  v.  People,  156  IlL  448, 
41  N.  E.  188  (189s);  Harding  v.  Amer.  Glu.  Co.,  182  IlL  551,  55  N.  E.  577  (1899); 
Richardson  v.  Buhl,  77  Mich.  632,  660,  43  N.  W.  1102  (1889);  Cont.  Wall  Paper  Co. 
V.  Voight,  148  Fed.  939  (1906);  State  v.  Armour  Co.,  173  Mo.  356,  73  S.  W.  645  (1903); 
Finck  V.  Schneider  Co.,  187  Mo.  244,  86  S.  W.  213  (1905);  Slaughter  v.  Thacker  Coal 
Co.,  55  W.  Va,  642,  47  S.  E.  247  (1904). 

To  similar  effect  are  the  early  decisions  under  the  Sherman  Act.  United  States 
V.  Freight  Ass'n,  166  U.  S.  290  (1897);  United  States  v.  Joint  Traffic  Ass'n,  171  U.  S. 
505  (1897);  United  States  v.  Chesapeake  Fuel  Co.,  105  Fed.  93  (1900),  115  Fed.  6x0 
(1902). 

Other  cases  involving  genuine  contracts  in  restraint  of  trade,  or  sale  of  entire  out- 
put, held  void  because  constituting  part  of  a  general  scheme  to  monopolize,  follow: 
Wright  V.  Ryder,  36  Cal.  342  (1868);  Western  Wooden-Waie  Ass'n  v.  Starkey,  84 
Mich.  76,  47  N.  W.  604  (1890);  Detroit  Salt  Co.  v.  National  Salt  Co.,  134  Mich.  103, 
96  N.  W.  I  (1903);  Merch.  Ice  Co.  v,  Rohzman,  138  Ky.  530,  128  S.  W.  599  (1910); 
Shawnee  Compress  Co.  v.  Anderson,  209  U.  S.  423  (1908);  Mers  Capsule  Co.  v.  Cap- 
sule Co.,  67  Fed.  414  (1895);  Comer  v.  Burton-Lingo  Co.,  24  Tex.  Qv.  App.  251, 
58  S.  W.  969  (1900). 

CorUra:  Oakdale  Co.  v.  Garst,  18  R.  I.  484,  28  Atl.  973  (1894);  Davb  «.  Booth  Co., 
Z31  Fed.  31  (1904);  Trenton  Potteries  v.  Oliphant,  58  N.  J.  £q.  507, 43  AtL  723  (1899); 
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situation.  It  made  no  difference  whether  the  attempt  to  influence 
prices  were  local  or  general  in  its  scope,**  whether  the  policy  pur- 
sued were  extortionate  or  moderate,**^  whether  the  combination  were 
partial  or  all-inclusive,  or  whether  or  not  an  attempt  was  made 
to  establish  and  maintain  the  power  by  exclusive  practices.**  The 
gist  of  the  offense  was  conspiracy,  so  that  the  successful  pursuit 
of  his  trade  by  any  competitor  more  skilled  or  efficient  than  others 
could  never  have  become  unlawful*^  even  upon  the  hypothesis 
that  the  independent  growth  of  his  business  continued  till  he  stood 
alone  in  the  field.  While  it  might  be  expected  that  the  evils  of 
monopoly  might  result  as  well  from  a  monopoly  thus  secured  as 
from  one  originating  in  any  other  manner,  what  might  not  be  ex- 
pected was  that  monopoly  should  originate  in  this  way.  To  any 
one  cognizant  of  the  wide  margin  which  must  be  allowed  in  all 
commercial  affairs  for  simple  fortuities  the  hypothesis  is  prepos- 
terous. When,  furthermore,  account  is  taken  of  the  brevity  of  a 
man's  active  business  career  and  the  fact  that  genius  may  safely  be 
classified  as  an  acquired  trait  and  non-transmissible,  it  would  have 
been  singular  indeed  to^have  foimd  the  ever-practical  common  law 
providing  against  such  a  remote  eventuality. 
It  is  true,  therefore,  as  has  been  pointed  out,*'  that  monopoly 

Booth  &  Co.  V.  Sdbold,  37  Misc.  loi,  74  N.  Y.  Supp.  776  (1902).  See  also  Gloucester 
Glue  Co.  V.  Russia  Cement  Co.,  154  Mass.  92,  27  N.  £.  1005  (1891). 

^  Fisher  Mills  Co.  v.  SwansoUi  76  Wash.  649,  137  Pac.  144  (1913). 

tf  Chicago  Coal  Co.  v.  People,  214  Dl.  421,  73  N.  £.'  770  (1905};  United  States 
V.  Chesapeake  Fuel  Co.,  105  Fed.  93  (1900). 

**  In  recent  years  there  has  been  a  growing  disposition  to  regard  this  as  the  essen- 
tial core  of  the  doctrine  of  monopolization, — see  A.  M.  Kales,  **  Good  and  Bad  Trusts," 
30  Hakv.  L.  Rev.  830,  —  and  it  b  supported  by  a  few  cases,  e.  ;.,  U.  S.  Chem.  Co.  v. 
Provident  Chem.  Co.,  64  Fed.  946  (1894);  United  States  v.  Nelson,  52  Fed.  646  (000); 
Dolph  ».  Troy  Mach.  Co.,  28  Fed.  553  (1886);  United  Sutes  v.  The  Prince  Line, 
220  Fed.  230  (19x5);  United  States  v.  American  Canning  Co.,  230  Fed.  859  (x9z6). 

But  a  survey  of  the  cases  above  dted  does  not  support  this  view.  C/.  Tuscaloosa 
Ice  Co.  9.  Williams,  127  Ala.  no,  28  So.  669  (1899);  American  Strawbooid  Co.  v. 
Peoria  Strawboard  Co.,  65  lU.  App.  502  (1895). 

*''  See  opinion  in  Vegelahn  v.  Guntner,  167  Mass.  92, 44  N.  £.  1077  (1896). 

^  A  very  dear  declaration  to  this  effect  was  made  by  Mr.  J.  B.  Warner,  counsel 
for  plaintiff  in  Central  Shade  Roller  Co.  v.  Cushman,  143  Mass.  353,  359,  9  N.  £. 
629  (1887).  "It  is  sometimes  said,"  he  declared,  "that  the  law  is  jealous  of  any  in- 
terference with  competition,  and  this  nuiy  appear  at  first  sight  as  an  independent 
prindple,  and  one  upon  which  a  legal  decision  may  be  based.  But  when  the  cases  are 
examined,  it  will  appear  that  an  interference  with  competition  is  illegal  only  when 
accon^lished  by  iU^^al  means;  as  by  restraint  of  trade,  forestalling,  conspiracy,  or 
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per  se  is  not  obnoxious  to  the  common  law;  or,  as  it  is  more  fre- 
quently stated,  there  exists  no  independent  principle  of  the  common 
law  compelling  competition.  But  the  attempts  to  monopolize 
which  very  clearly  and  imequivocably  were  condemned  by  the 
common  law  consisted  *•  in  confederated  efforts  to  bring  about  a 
tmification  of  the  management  of  the  whole  or  approximately  the 
whole  of  the  business  in  an  industry  or  trade  in  any  market  area 
by  the  process  of  absorption  or  the  process  of  exclusion  of  compet- 
ing units.  Since  the  pursuit  of  either  policy  might  lead  to  the  same 
result,  and  since,  except  for  the  process  of  "natural  selection," 
they  exhausted  the  possible  pathways  to  the  disfavored  goal,  both 
were  condemned.  It  will  be  perceived,  as  was  mentioned  above, 
that  the  difference  between  "restraints  upon  trade"  as  that  phrase 
came  latterly  to  be  tmderstood  and  attempts  to  monopolize  was 
a  difference  only  of  form  or  of  degree.  Monopolization  was  simply 
the  more  far-reaching,  the  more  pervasive,  the  more  permanent 
scheme  for  controlling  the  market.  Monopolization  ordinarily 
reached  back  to  a  conmiand  over  the  production  processes.  It 
implied  a  imification  of  the  directing  ix>wer  over  the  methods  and 
terms  of  conducting  an  industry  or  line  of  trade.  It  implied  a  de- 
individuation  of  all  the  business  imits  coming  within  the  control  of 
the  single  authority,  not  necessarily  in  name  but  absolutely  in  fact 
The  essence  of  an  illegal  attempt  to  monopolize  was  a  conspiracy 
to  achieve  this  end.  Whenever  men  concerted  together  for  the 
primary  puipose  of  acquiring  this  dominant  control  of  affairs  in 
a  line  of  trade,  they  were  guilty  of  conspiracy,  however  Intimate 
might  be  the  means  employed  to  realize  their  puipose.  The  use 
of  commercial  spies,  railroad  rebates,  local  price-discriminations, 
exclusive  dealer  agreements,  on  the  one  hand,  or  resort  to  cove- 
nants technically  in  restraint  of  trade,  bogus  independent  concerns, 
"fighting  brands,"  and  similar  devices,  on  the  other  hand,  served 
but  to  aggravate  the  offense.  They  were  not  essential  elements  in 
the  conspiracy;  the  existence  of  the  unlawful  object  was  sufficient. 


something  amilar.    There  is  no  independent  legal  principle  in  favor  of  competiUon  islack 
can  carry  us  beyond  the  other  and  more  familiar  doctrines  of  the  law.'*    (Italics  mine.) 

*^  It  is  instructive  to  contrast  with  this  definition  the  situation  biou^t  about  by 
l&zge-scale  co6perative  enterprises,  upon  the  lawf ukiess  of  which  the  courts  never  have 
left  any  doubts.  Rex  v.  Webb,  14  East,  406  (181 1);  Pratt  v.  Hutchinson,  15  East,  511 
(1812). 
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In  short,  it  appears  the  courts  were  not  unwilling  to  risk  the  es- 
tabUshment  of  unified  control  in  an  industry  as  the  incidental 
outcome  of  free  and  active  competition,  but  they  were  imwilUng  to 
risk  its  establishment  as  the  intended  result  of  a  deliberate  plan 
entered  into  by  competitors,  or,  it  may  be  added,  by  a  group  of 
individuals  within  any  one  firm.**^ 

Once  the  fact  was  established  of  the  attempt  to  monopolize, 
moreover,  as  in  the  case  of  agreements  in  restraint  of  trade,  it  was 
immaterial  how  the  power  might  be  used.  The  fact  that  it  might 
have  been  used  moderately  could  not  avail  to  expiate  the  offense. 
For,  as  was  frequently  pointed  out,"  it  was  the  danger  to  the  pubUc 
interest  from  the  existence  of  the  power,  not  the  evils  from  its  abuse, 
which  constituted  the  reason  for  the  rule.  To  any  one  even  slightly 
familiar  with  our  industrial  history  it  must  be  manifest  that  any 
other  interpretation  would  always  have  proven  quite  futile.  To 
have  required  affirmative  proof  of  the  ill  effects  of  every  attempt 
to  monopolize  would  have  made  nearly  every  one  of  the  indus- 
trial combinations  attacked  in  the  last  forty  years  secure  in  its 
predatory  privilege.  This  would  have  been  true  not  because  the 
baneful  effects  may  not  have  existed,  but  because  of  the  endless 
devices  and  subterfuges,  to  the  employment  of  which  the  way 
would  have  been  opened  to  the  monopolists  for  covering  up 
and  explaining  away  the  specific  consequences  of  their  behavior. 
If  the  prices  were  higher  than  those  previously  prevailing,  may  this 
not  have  been  due  to  a  change  in  the  general  price  level,  or  to  the 
exhaustion  of  an  essential  source  of  raw  material,  or  to  the  success 
of  organized  skilled  labor?  The  prices  may  even  have  been  lower 
than  previously  prevailing  competitive  prices,  but  every  one  will 
agree  that  that  in  itself  would  be  far  from  constituting  a  complete 
vindication  of  monopoly.  Were  the  prices  lowered  as  much  as 
they  should  have  been  in  view  of  supervening  technological  improve* 
ments  or  the  advance  in  the  external  economies  of  the  industry, 

"^  Patterson  v.  United  States,  222  Fed.  599  (1915);  affirmed,  238  U.  S.  635  (19x5). 

«  State  V,  Standard  Oil  Co.,  49  Ohio,  137,  186,  30  N.  E.  437  (1892):  "Much  has 
been  said  in  favor  of  the  objects  of  the  Standard  Oil  Trust,  and  what  it  has  accompliahed. 
It  may  be  true  that  it  has  improved  the  quality  and  cheapened  the  costs  of  petroleum 
and  its  products  to  the  consumer.  But  such  is  not  one  of  the  usual  or  general  results 
of  a  monopoly;  and  it  is  the  policy  of  the  law  to  regard,  not  what  may,  but  what  m5ii- 
aUy  happens.  Experience  shows  that  it  is  not  wise  to  trust  human  cupidity  where  it 
has  the  opportunity  to  aggrandize  itself  at  the  expense  of  others." 
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or  the  cbange  in  the  general  price  level,  or  the  increase  in  the  effih 
ciency  of  manual  labor?  But  aside  from  the  matter  of  price  policy 
there  are  questions  even  more  to  the  point  from  the  long-time, 
social  point  of  view.  Have  mechanical  progress  and  the  increase 
in  administrative  eflSdency  in  the  industry  been  maintained?  Or 
has  progress  in  these  respects  kept  pace  with  similar  tend^ides 
in  other  industries?  To  answer  these  questions  with  definiteness 
and  certainty  is  simply  impossible.*^"  Economists  differ  widely  in 
their  interpretations  of  the  vast  maze  of  industrial  facts  which  such 
questions  bring  up.  Coxurts  would  floimder  in  the  mire  of  dubious 
data  and  shifting  speculations  into  which  they  would  be  plunged 
by  imdertaking  such  an  inquiry.  No  settled  rules  and  principles 
could  possibly  issue  from  such  litigation  to  serve  as  a  guide  to 
business  activity.  The  public  interests  will  be  far  better  safeguarded 
in  these  cases  by  holding  the  tendency  of  such  arrangements  gener- 
ally to  prey  upon  public  well-being  a  sufficient  groimd  for  condemn- 
ing them.  These  considerations  seem  to  have  been  appreciated 
by  judges  in  early  cases,  and  were  wisely  made  the  basis  of  a  major- 
ity of  their  decisions. 

In  this  connection  some  reference  should  be  made  to  the  crime  or 
crimes  of  forestalling,  regrating,  and  engrossing.  It  is  probable  that 
these  offenses  originally  consisted  in  nothing  but  the  carrying  on 
of  wholesale  operations  in  trades  in  which,  because  of  their  gener- 
ally local  character,  the  intervention  of  middlemen  between  pro- 
ducers and  retail  dealers  was  considered  tmnecessary.  It  was  an 
easy  step  in  medieval  economic  reasoning  to  pass  from  the  unnec- 
essary to  the  pernicious.  So  the  practice  of  buying  up  large  quan- 
tities of  certain  "necessaries,"  or  provisions,  to  resell  at  a  later 
time  in  gross,  was  from  a  very  early  date  forbidden."  The  law 
upon  the  subject  was,  one  may  say,  codified  in  a  statute  of  5  and  6 
Edw.  VI.  The  measure  does  not  appear,  however,  to  have  been 
effective  in  preventing  the  establishment  of  a  wholesale  distribution 
system  for  necessaries  as  it  was  for  other  merchandise.  The  settled 
disuse  of  the  statute  for  its  original  purpose,  however,  did  not  pr^ 
vent  its  adoption  for  another  purpose  when  the  occasion  arose. 


""  Sec  infray  Part  II,  June  Number  summary. 

"  3  Inst.  196;  i  Hawk.  P.  C,  c.  80,  §  3;  and  4  Com.  Dig.  68;  i  Eddy,  Combdia- 
TiONS,  37-45- 
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In  the  latter  part  of  the  eighteenth  century  the  widening  of  the 
markets  under  pressure  of  improvements  in  the  productive  proc- 
esses, coming  as  it  did  before  there  occurred  any  considerable 
changes  in  the  methods  of  commimication  and  transportation, 
offered  great  opportunity  for  the  operations  which  now  go  by  the 
name  of  "cornering  the  market.''  These  nefarious  transactions, 
bad  enough  in  the  case  of  ordinary  commodities,  were  particularly 
obnoxious  when  the  supply  of  one  of  the  necessaries  of  life  to  large 
bodies  of  consumers  in  the  growing  urban  centers  was  cut  off. 
Consequently  a  remedy  had  to  be  provided.  It  was  foimd  "  in 
the  adaptation  of  these  ancient  crimes.  But  it  became  necessary 
again  to  recognize  their  common-law  origin,  the  statute  5  and  6  Edw. 
VI,  c.  14,  having  been  repealed  by  12  George  III,  c.  71  (1771),  on 
account  of  the  inconsistency  between  its  traditional  construction 
and  the  tenets  of  the  new  social  policy  of  trade  freedom.  Never- 
theless there  was  sound  support  for  the  new  application  of  the  old 
offenses,  since  what  it  was  aimed  to  prevent  in  both  cases  was 
deviation  from  the  ''due  course  of  trade,"  and  the  enhancement 
of  prices." 

The  success  of  the  Manchester  school  in  popularizing  the  laissez- 
faire  doctrines  during  the  first  half  of  the  nineteenth  century,  how- 
ever, was  so  tremendous  that  these  common-law  offenses  went  the 
way  of  most  other  restrictions  upon  freedom  of  contract.  By  7 
and  8  Victoria,  chap.  24,  prosecution  for  these  offenses  imder  the 
common  law  was  absolutely  prohibited.  It  thus  appears  that  in 
England^  since  1844  there  has  been  nothing  illegal  in  an  attempt 
to  "comer  the  market"  even  for  a  kind  of  provisions**  if  con- 
ducted by  an  individual.  An  individual  can  buy  up  any  quantity 
of  any  commodity  he  chooses,  and  whatever  his  motives  the  law 
will  not  penalize  his  actions.*^ 


■*  King  V.  Waddington,  i  East,  143  (1800);  King  v.  Rusby,  2  Peake  N.  P.  Cas. 
189  (1800). 

**  Blackstone  Comx.,  bk.  iv,  chap.  12;  a  Cooley's  ed.  of  Bl.  Comm.,  3  ed.,  157. 

«  Rex  V.  Hilbcrs,  2  Chitty,  163  (1818). 

**  Just  what  constituted  "necessaries"  was  a  point  which  gave  the  courts  not  a 
little  trouble,  but  it  seems  dear  that  an  individual  operating  independently  at  any 
time  under  the  common  law  might  with  impunity  "comer"  the  market  in  horseshoes, 
for  example,  and  be  entitled  to  enforce  in  the  courts  any  contract  entered  into  in  exe- 
cution of  the  plan. 

"  Pettamberdass  v.  Thackoorseydass,  5  Moore  Ind.  App.  109  (1850). 
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In  so  far  as  the  offenses  of  forestalling,  regrating,  and  engrossing 
became  a  part  of  the  law  of  this  country,  it  was  by  virtue  of  their 
being  a  part  of  the  common  law  at  the  time  of  colonization.  As 
that  was  prior  to  the  change  in  their  construction  noted  above,  and 
as  the  offenses  in  their  original  meaning  had  become  obsolete,^ 
it  is  extremely  doubtful  if  there  are  any  such  crimes  as  forestalling, 
regratingy  and  engrossing  by  the  common  law  of  these  United 
States.^*  The  books  do  not  afford  a  single  record,  so  far  as  the 
writer  has  been  able  to  find,  of  an  indictment  in  an  American  court 
for  these  common-law  offenses.  A  "comer"  manipulated  by  an 
individual,  it  may  be  concluded,  whether  in  a  common  necessary 
or  an  ordinary  article  of  commerce,  is  not  a  criminal  offense  by 
the  common  law  in  the  principal  jurisdictions  in  the  United  States,** 
though  it  has  been  made  such  qiute  generally  by  statute.  Never- 
theless contracts  made  in  pursuance  of  such  schemes  are  un- 
doubtedly against  public  policy  *^  and  imenforceable  in  the  courts 
regardless  of  statutory  condemnation.®^  Even  this,  however,  docs 
not  mean  that  if  an  individual  or  a  corporation  should  acquire 
dominance  or  control  in  any  market  as  the  result  of  a  competitive 
struggle  by  methods  legal  and  fair  his  or  its  contracts  would  be  un- 
enforceable. Motive  or  piupose  has  always  been  recognized  as  an 
important  element  in  such  transactions,^  and  in  the  absence  of  a 

^  Wharton,  Criminal  Law,  ii  ed.,  §  2210;  Story,  Sales,  4  ed.,  585. 

••  Raymond  v,  Leavitt,  46  Mich.  447,  9  N.  W.  525  (1881). 

For  a  contraiy  view  see  E.  A.  Adler,  "Monopolizing  at  Common  Law,"  31  Hakv. 
L.  Rev.  346. 

^  United  States  v.  Patten,  226  U.  S.  525  (1913),  was  a  case  involving  a  conapincy 
to  comer  a  market  under  the  Sherman  Law. 

^  Wright  9.  Cudahy,  168  HI.  86,  48  N.  £.  39  (1897);  Sampson  v.  Shaw,  xoi  Mass. 
I4S  (1869). 

■  Raymond  v,  Leavitt,  46  Mich.  447,  9  N.  W.  525  (1881). 

*  Lord  Kenyon  said  in  King  v.  Waddington,  i  East,  143,  158  (1800):  "Here  is 
a  person  going  into  the  market  who  deals  in  a  certain  commodity.  If  he  went  there 
for  the  purpose  of  making  his  pxuchases  in  the  fair  course  of  dealing  with  a  view  ctf 
afterwards  di^>ersing  the  commodity  which  he  collected  in  proportion  to  the  wants  and 
conveniences  of  the  public,  whatever  profit  accrues  to  him  from  the  transaction,  no 
blame  is  imputable  to  him.  On  the  contrary,  if  the  whole  of  his  conduct  shews  plainly 
that  he  did  not  make  his  purchases  in  the  market  with  this  view,  but  that  his  traffic 
there  was  carried  on  with  a  view  to  enhance  the  price  of  the  conunodity,  to  deprive 
the  people  of  their  ordinary  subsistence,  or  else  to  compel  them  to  purchase  it  at  sd 
exorbitant  price;  who  can  deny  that  this  is  an  offence  of  the  greatest  magnitude?'* 

It  may  be  added  that  it  is  on  this  point  if  at  all  that  cases  like  Comer  v.  Burtoik 
Lingo  Co.,  24  Tex.  Civ.  App.  251, 58  S.  W.  969  (1900),  and  Gloucester  due  Co.  9,  Ru»- 
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wrongful  motive,  e,  g,,  the  primary  purpose  to  secure  command 
over  the  whole  supply  in  a  market  and  mulct  the  consuming  public 
by  exorbitant  prices,  there  seems  no  groimd  ^  for  holding  the  con- 
tracts void. 

in 

For  over  a  century  now  the  general  social  policy  toward  trade  and 
industry  fostered  by  the  common  law  has  been  the  policy  of  free 
competition.  The  courts  have  reflected  the  popular  belief  that 
the  long-run  interests  of  society  are  best  promoted  by  allowing  all 
individuals  the  fullest  liberty  of  contract  and  freedom  of  action 
in  business  practically  feasible.  The  courts  even  appear  latterly  to 
have  held  more  tenaciously  to  this  position  than  the  contmion  run 
of  men.  Nevertheless  even  in  the  law  it  has  all  along  been  recog- 
nized that  some  limitations  upon  the  manner  of  conducting  a  com- 
petitive business  were  essential  if  the  privileges  of  a  few  were  not  to 
destroy  the  privileges  of  others.  The  use  of  force  or  intimidation, 
of  course,  has  from  the  beginning  been  denied  men  in  business, 
though  these  means  might  be  intended  only  to  advance  their  own 
trade  by  undoing  a  rival.  But  aside  from  these  obviously  neces- 
sary restrictions  upon  the  liberty  to  compete  if  social  order  was 
to  be  maintained  —  restrictions  which  of  course  applied  to  all  other 
forms  of  social  intercourse  —  the  field  of  competition  in  tr^de  and 
industry  was  kept  extremely  "open." 

Gradually  in  the  course  of  the  nineteenth  century,  however, 
there  grew  up  a  legal  doctrine  by  which  the  courts  sought  to  regu- 
late the  conduct  of  business  firms  toward  rival  enterprises  more 
specifically  and  more  rigorously.  This  was  the  doctrine  of  imfair 
competition.  As  the  very  term  implies,  judgment  of  business 
practices  upon  ethical  grounds,  or  at  the  least  upon  grounds  of 
e3q)ediency,  came  to  supplement  the  old  unquestioning  cqpfidence 
in  "free  competition."  This  doctrine  of  unfair  competition  was  a 
development  of  a  branch  of  the  law  of  fraud.  Its  aim  was  simply 
to  prevent  the  deceitful  sale  or  "passing  off"  of  goods  made  by 
one  person  or  firm  for  goods  made  by  another.  It  operated  to 
protect  trade-marks  and  other  bases  of  "good  will"  as  property. 

sia  Cement  Co.,  154  Mass.  92,  27  N.  £.  1005  (1891),  are  to  be  distinguished.   See  also 
Tuttle  V,  Buck,  107  Minn.  145, 119  N.  W.  946  (1909),  on  importance  of  motive. 
M  Rex  V.  Webb  and  Pratt  v.  Hutchinson,  dl.  supra. 
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But  so  much  had  been  a  recognized  legal  policy  in  previous  cea> 
turies.  The  change  was  in  widening  the  application  of  the  principle 
to  all  cases  where  one  trader  or  manufacturer  sought  to  take  advan- 
tage of  the  good  reputation  of  a  competitor  by  causing  confusioo 
of  their  identity  or  the  identity  of  their  goods  in  the  minds  of  pur- 
chasers or  patrons.^  In  short,  by  the  doctrine  of  unfair  competi- 
tion as  it  came  to  be  developed,  protection  was  afforded  to  business 
enterprises  not  only  in  the  use  of  trade-marks  and  trade  names  but 
also  in  the  enjoyment  of  their  estabhshed  commercial  relationshq)s." 
The  protection  long  accorded  the  symbol  came  finally  to  embrace 
the  whole  of  the  substance,  if  such  it  may  be  termed,  —  good  will 
This  was  no  mean  addition  to  the  social  limitations  upon  com- 
petitive warfare  in  business.  The  doctrine  imdoubtedly  covered 
much  more  than  came  imder  the  general  law  of  fraud.'^  It  had  a 
salutary  effect  upon  the  ethics  of  manufacture  and  trade, — directly, 
by  curbing  the  commercial  buccaneer  who  would  profit  from  the 
enterprise  of  some  one  else;  indirectly,  by  encouraging  identifica- 
tion of  products  and  standardization  of  quantity,  quality,  and 
price.  Yet  as  almost  the  sole  legal  principle  defining  what  was 
fair  dealing  in  a  competitive  market,  its  scope  *^  strikes  the  twen- 
tieth-century observer  as  very  narrow  indeed.  It  did  not  reach 
deliberate  disparagement  of  a  competitor's  product,**  imless  a 
libel  or  slander  was  proved  ^^  of  his  character.  It  placed  no  bar 
to  commercial  spjong,  price  discrimination,  exclusive  tiandling 
arrangements,  or  any  of  the  other  similar  devices  for  throat-cutting 

*^  Hogg  V.  Kiiby,  32  £ng.  Rq).  336  (1803};  Singer  M^.  Co.  v.  June  Mfg.  Co., 
163  U.  S.  169  (1896). 

**  Reddaway  v.  Banham,  74  L.  T.  R.  289  (1896);  American  Waltham  Watch  C6. 
V.  United  States  Watch  Co.,  173  Mass.  85,  53  N.  £.  141  (1899);  Eureka  Fire  Hoae  Co. 
V.  Eureka  Mfg.  Co.,  72  N.  J.  Eq.  555, 65  Atl.  870  (1907). 

*'  See  opinion  of  Lord  Heischel  in  Reddaway  v.  Banham,  74  L.  T.  R.  289  (1896), 
and  opinion  of  Hohnes,  J.,  in  New  Eng.  Awl  Co.  v.  Awl  Co.,  168  Mass.  Z54«  46  N.  £. 

386  (1897). 

**  See,  however,  Davis  v.  New  England  Ry.  Pub.  Co.,  203  Mass.  470.  89  N.  E. 
565  (1909),  as  illustrating  the  elasticity  of  the  doctrine  of  fraud. 

••  Canham  v.  Jones,  35  Eng.  Rep.  302  (1813);  White  v.  MeOin,  [1895]  A.  C  154, 
Hubbuck  V.  Wilkinson,  [1899]  i  Q.  B.  86;  Boynton  v.  Shaw  Stockhig  Co.,  146  Mass. 
219,  15  N.  E.  507  (1888);  Hopkins  Chem.  Co.  v.  Read  Drug  Co.,  124  Md.  2x0,  93 
Atl.  478  (1914);  Victor  Safe  Co.  v.  De  Right,  147  Fed.  211  (1906). 

^  Davey  v.  Davey,  22  Misc.  668,  50  N.  Y.  Supp.  z6i  (1898);  Blumhazdt  *.  Rohr, 
7oMd.  328, 17  Atl.  266  (1889);  Ramharter  v.  Olson,  26  S.  D.  499, 128  N.  W.  806  (1910); 
abo  American  Waltham  Watch  Co.  v.  Watch  Co.,  173  Mass.  85, 53  N.  £.  141  (1899). 
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in  the  market.  Only  ''palming  off"  one's  goods  as  those  of  a  busi- 
ness rival  was  forbidden.^^  For  a  rule  of  law  thus  circumscribed, 
the  following  encomium  pronounced  by  the  court  in  the  case  of 
Dennison  Manufacturing  Company  v.  Thomas  Manufacturing 
Company  ^  seems  scarcely  warranted : 

"The  gradual  but  progressive  judicial  development  of  the  doctrine 
of  unfair  competition  in  trade  has  shed  lustre  on  that  branch  of  our 
jurisprudence  as  an  embodiment,  to  a  marked  degree,  of  the  principles 
of  high  business  morality,  involving  the  nicest  discrimination  between 
those  things  which  may,  and  those  things  which  may  not,  be  done  in  the 
course  of  honorable  rivalry  in  business." 

The  influence  of  the  laissez-faire  tenets  was  too  persistent  and 
too  powerful  to  permit  this  judicial  dream  to  become  a  judi- 
cial achievement.  But  the  swelling  tide  of  popular  skepticism 
and  discontent  finally  broke  through  the  laissez-faire  dam,  and 
legislative  regulation  and  administrative  supervision  of  business 
competition  were  provided.  The  development  has  taken  place 
almost  entirely  since  the  turn  of  the  century,  and  ordinary  indus- 
tries (once  termed  "private")  have  come  under  conunission  control 
but  slightly  and  in  quite  recent  years.  The  states  took  the  lead, 
Wisconsin  being  the  pioneer.  In  the  sphere  of  interstate  trade  the 
Clayton  Act  and  the  Federal  Trade  Commission  Act  were  the 
fulfillment  of  these  "progressive"  ^  aspirations.  It  is  significant 
that  in  the  latter  Act  the  powers  of  the  Commission  were  extended 
to  cover  every  "imfair  method  of  competition  in  commerce," 
thus  eliminating  any  doubt  regarding  the  intention  to  expand  the 
law  beyond  the  confines  indicated  by  the  technical  legal  phrase 
"imfair  competition."  ^* 

IV 

SUMMARY  AND  CONCLUSION 

The  results  of  our  brief  survey  of  the  common  law  covering 
market  conduct  as  such  may  be  thus  summarized: 

^  Rocky  Mt.  Bell  Tel.  Co.  v,  Indep.  Tel.  Co.,  31  Utah,  377,  88  Pac.  26  (1906); 

G.  W.  Cole  Co.  V.  American  Cement  Co.,  130  Fed.  703  (1904);  Citizens  Li^t  &  P. 

Co.  9.  Montgomery  Light  &  P.  Co.,  171  Fed.  553  (1909).    See  also  Elgin  Watch  Co. 

V.  BL  Watch  Co.,  179  U.  S.  665  (1901). 

»  94  Fed.  651,  659  (1899).  »  If  not  "Progressive." 

^^  C/.  W.  H.  S.  STEVENSyUNTAiR  COMPETITION,  particuUily  the  introduction. 
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(a)  A  '^ restraint  of  trade"  at  common  law  meant  an  agreement 
not  to  enter  or  carry  on  an  occupation  within  a  prescribed  terri- 
tory. By  the  rule  as  finally  evolved,  a  "restraint  of  trade"  might 
be  lawful  or  tmlawful  according  as  its  provisions  were  reasonabk 
or  unreasonable,  having  regard  both  to  the  interests  of  the  parties 
and  the  protection  of  the  public.  In  the  latter  decades  of  the  nine- 
teenth century,  courts  came  frequently  to  use  the  phrase  in  a 
general  way  as  signifying  "  restriction  of  competition."  The  term 
was  applied  particularly  to  indirect  and  incipient  monopolizing,  — 
"pooling,"  as  it  was  known  in  the  industrial  world.  It  served  to 
cover  a  growing  class  of  cases  in  which  the  purpose  and  power  of 
monopoly  were  present  though  the  form  was  lacking.  Thus  used, 
"restraints  upon  trade"  were  not  subject  to  the  "rule  of  reason" 
in  the  majority  of  American  jurisdictions. 

(b)  Monopolizing  at  common  law  was  removing  or  abol- 
ishing competition  in  any  line  of  trade  in  any  market  (whatever 
its  width)  by  a  conspiracy  among  competitors.  Essentially  it 
was  the  acquisition  of  the  power  to  control  prices,  not  the 
abuse  of  the  power  or  the  effort  to  conserve  it  by  obstructing 
the  entrance  of  competitors  into  the  field,  which  the  courts 
combated. 

(c)  Barring  outright  force  and  fraud,  the  only  conduct  of  one 
competitor  toward  another  which  might  render  him  legally  liable 
at  common  law  for  the  too  zealous  prosecution  of  his  business  was 
the  passing  off  of  his  own  goods  as  the  product  of  a  competitor. 
This  doctrine  of  "unfair  competition,"  while  comprehending  more 
than  such  deception  as  would  have  been  illegal  in  ordinary  trans- 
actions as  fraudulent  deceit,  still  fell  far  short  of  providing  an 
adequate  moral  code  for  business.  Accordingly  it  has  latterly 
been  supplemented  by  legislative  and  administrative  regulation 
of  competition  in  trade  and  industry. 

If  the  foregoing  statements  re  the  common  law  on  market  con- 
duct be  accepted,  how  do  they  bear  upon  the  action  of  the  federal 
coiu'ts  in  the  Standard  Oil,  American  Tobacco,  and  subsequent 
cases  in  modifying  the  theretofore  accepted  interpretation  of  the 
Sherman  Act?  The  conclusion  seems  clear  that  the  modification 
was  imwarranted  so  far  as  it  was  sought  to  be  justified  by  commoi>- 
law  principles.  There  is  no  sound  legal  basis  discoverable  in  the 
authorities  herein  reviewed  for  distinguishing  between  "good" 
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trusts  and  ''bad"  trusts.^  The  coimnon  law  condemned  aHke 
combinations  whose  behavior  flagrantly  violated  common  prin« 
dples  of  honesty  and  fair  dealing,  as  did  the  Standard  Oil  Com- 
pany, and  those  whose  behavior  was  more  restrained  and  con- 
formed more  closely  to  accepted  business  usage,  as  did  the  United 
States  Steel  Corporation.  Moreover,  even  if  there  be  some  sem- 
blance of  logic  in  holding  that  ''restraint  of  trade"  as  used  in 
Section  I  of  the  Sherman  Act  implied  the  qualification  of  imreason- 
ableness,  there  certainly  can  be  no  show  of  reason  in  extending 
the  same  qualification  to  Section  11,^  which  forbids  monopolizing 
and  attempts  to  monopolize. 

The  groimd  upon  which,  if  at  all,  it  would  seem  possible  to  make 
out  some  legal  justification  for  the  changed  judicial  policy  is  that 
the  laws  defining  what  is  imfair  in  trade  competition  and  setting 
up  administrative  machinery  for  detecting  and  suppressing  the 
same  have  the  effect  of  sanctioning  all  forms  of  industrial  consol- 
idation, providing  only  that  no  imfair  tactics  be  used  in  "killing 
off"  competitors  and  no  illegitimate  methods  of  excluding  potential 
competitors  from  the  field  be  resorted  to.  But  may  this  legislation 
be  properly  construed  to  have  such  far-reaching  consequences? 
Does  it  represent  so  fundamental  a  change  of  public  poUcy  toward 
business  enterprise?  That  such  was  not  the  intention  of  those  who 
were  responsible  for  the  federal  legislation,  at  least,  is  not  open  to 
argument.  Mr.  Wilson  in  political  campaigns  and  public  addresses 
again  and  again  made  his  imalterable  opposition  to  private  mo- 
nopoly, whatever  its  source  and  however  benevolently  conducted, 
perfectly  evident.  In  addressing  Congress  on  the  subject  of  anti- 
trust legislation  he  explicitly  declared:  "Fortunately,  no  measures 
of  sweeping  or  novel  change  are  necessary.  .  .  .  We  are  all  agreed 
that  private  monopoly  is  indefensible  and  intolerable  and  our  pro- 
gram is  founded  upon  that  conviction."  ^^ 

7*  For  the  aigument  contra,  see  A.  M.  Kales,  "Good  and  Bad  Trusts,"  30  Harv. 
L.  Rev.  830. 

T«  Pulp  Wood  Co.  V.  Green  Bay  P.  &  F.  Co.,  168  Wis.  400,  170  N.  W.  230  (1919). 
In  the  opinion  the  court  declares:  "While  it  b  settled  by  judicial  decisions  that  the 
'restraint  of  trade'  named  in  the  statutes  does  not  mean  every  restraint  however 
trifling,  but  only  an  xmreasonable  or  undue  restraint,  we  do  not  understand  that  it 
has  yet  been  held,  by  the  court  of  last  resort  at  least,  that  there  may  be  a  reasonable 
monopoly  established  by  private  persons  at  their  own  motion.  .  .  ." 

""  JouK.  OF  CoiofERCE  (New  York),  January  3z,  1914,  page  zo. 
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The  same  view  was  taken  by  Congressional  leaders,''  and  has 
been  confirmed  by  the  judiciary.^  The  provisions  of  the  Clayton 
Act  and  the  Federal  Trade  Commission  Act  must  be  held,  on  any 
imaprtial  consideration  of  the  evidence,^  to  have  beoi  plainly 
intended  to  supplement,  not  to  supplant,  the  sweq>ing  condem- 
nation of  monopolies  and  combinations  in  restraint  of  trade  con- 
tained in  the  Sherman  Act.  Finally,  it  should  be  noted  that  in  any 
case  the  evolution  of  public  policy  represented  by  the  anti-tmst 
measures  of  1914  can  have  little  part  in  the  justification  of  the 
change  in  the  judicial  construction  of  the  Sherman  Act  first 
manifested  in  1911. 

But  though  perhaps  it  may  be  granted  that  ''rereading  the  Sher- 
man Act  in  the  light  of  common  law''  will  hardly,  if  the  reading 
be  carefully  done,  warrant  the  change  in  judicial  constructioo 
which  is  taking  place,  it  is  still  open  to  those  who  look  favorabty 
upon  this  turn  of  afiFairs  to  defend  the  new  policy  on  grounds  of 
social  expediency  or  national  ecomony.  Sud2  indeed  appears  to 
me  to  be  the  true  explanation  of  the  flexure  in  the  trend  of  deci- 
sions of  the  federal  courts,  particularly  the  Supreme  Court.  But  the 
writer  has  been  imable  to  find  in  the  opinions  in  these  important 
cases,  or  in  the  arguments,  mainly  deductive,  of  those  who  defend 


'*  See  report  of  Senate  Committee  on  Interstate  Commerce,  June  13,  1914,  63d 
Cong.,  2d.  Sess.,  No.  597;  and  51  Cong.  Rec.,  11,381.  Senator  Cummins^  quoting 
this  report,  stated: 

"The  Committee  is  of  the  opinion:  'Hist,  that  the  statute  [that  is,  the  "Shennan" 
anti-trust  act]  should  stand  as  the  fundamental  law  upon  the  subject  and  that  any 
supplemental  legislation  for  more  effective  control  and  regulation  of  .  .  .  commerce, 
should  be  in  harmony  with  the  purpose  of  the  existing  statute.' "  See  also  his  remarks 
on  page  11,380  in  answer  to  an  argument  by  Senator  Borah  similar  to  the  one  pro- 
pounded above  (in  the  text). 

'*  The  first  important  case  involving  the  scope  of  the  powers  of  the  Federal  Trade 
Commission  to  reach  the  Supreme  Court  was  Federal  Trade  Commission  v.  Gr&tz, 
253  U.  S.  421, 426  (1920).  The  majority  opinion  simply  declared:  "It  is  unneoessazy 
now  to  discuss  conflicting  views  concerning  validity  and  meaning  of  the  act  creating 
the  commission."  But  Justice  Brandeis  in  an  able  dissenting. opinion  reviews  the 
whole  development  of  this  legislation  and  shows  quite  incontestably  that  the  view  here 
taken  of  it  is  the  only  one  that  the  facts  support 

"*  This  is  the  interpretation  given  these  acts  by  Professor  A.  A.  Young  in  a  sdiol- 
arly  series  of  articles  in  23  Jouk.  of  Pol.  Econ.,  Nos.  3, 4,  5,  and  by  economists  gen- 
erally. See  article  by  W.  H.  S.  Stevens  in  Amer.  Ec.  Rev.,  p.  840  (19x4),  and  W.Z. 
Ripley,  Trusts,  Pools,  etc.,  revised  edition,  p.  703. 
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them,  any  convincing  demonstration  ^  of  their  somidness  from  the 
industrial  or  economic  point  of  view.  On  the  other  hand,  he  believes 
the  imsoundness  of  this  new  public  policy  toward  business  enter- 
prise is  capable  of  proximate  proof  inductively,  and  that  is  what  will 
be  attempted  in  a  concluding  article. 

Myron  W.  Watkins. 

TjNIVZRSnY  OF  MiSSOUXI. 

{To  be  concluded) 

^  There  is  no  intention  of  asperity  here.    Indeed,  the  method  piiraued  by  the  district 
court  in  reaching  its  decision  in  the  principal  case  (233  Fed.  55)  can  only  be  commended. 
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THE  FUNCTION  OF  COMPARATIVE  LAW 

WITH  A  CRITIQUE  OF  SOCIOLOGICAL  JURISPRUDENCE 


soaological  jukisprudence,  legal  sociology  and 

Comparative  Law 

ONE  of  the  first  things  to  strike  a  foreigner  who  comes  in 
contact  with  American  lawyers  is  the  general  lack  of  in- 
terest in  questions  of  comparative  law.  This  indiflFerence  seems 
to  be  chiefly  due  to  a  failure  to  imderstand  the  real  fimctions  of 
that  science  in  the  modem  world.  Most  see  in  it  nothing  more 
than  an  amusing  puzzle,  the  chance  to  satisfy  an  idle  curiosity. 
Nearly  all  the  books  and  courses  which  have  dealt  with  the  subject 
amply  confirm  this  estimate. 

We  have  come  to  a  period  when,  in  most  coimtries,  there  is  a 
real  inadequacy  in  the  law,  a  failure  to  reach  scientific  standards 
and  to  meet  social  ends.  From  that  follows  a  general  dissatis- 
faction. This  dissatisfaction  seems  to  be  a  consequence  of  the 
method  used.  Law  is,  in  one  sense,  a  social  medicine.  Let  us 
see  what  has  been  done  in  medicine.  For  centmies,  when  a  new 
case  was  brought  to  a  doctor,  he  tried  to  gather  what  he  could 
out  of  his  past  experience  by  analogy,  or  to  get  an  inspiration 
from  the  "spirit"  of  his  profession,  or  to  use  the  common  sense 
he  had  left,  and  then,  trusting  the  gods,  he  tried  a  remedy.  If 
the  patient  became  worse,  the  doctor  tried  something  else.  But 
in  the  nineteenth  century,  when  anatomy  and  physiology  b^gan 
to  develop,  the  doctors  quickly  availed  themselves  of  the  new 
knowledge,  and  took  advantage  of  the  facts  discovered  by  these 
sciences  to  direct  their  art.  Medicine  is  now  an  "art"  based  on 
"factual  sciences,"  and  all  doctors  have  a  very  substantial  knowl- 
edge of  these  sciences. 

What  has  been  done  in  that  social  medicine  which  we  call  law? 
More  than  fifty  years  ago  men  began  to  study  the  social  organism 
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inductively,  with  scientific  methods.  Patiently,  by  monographs, 
some  endeavored  to  discover  the  general  laws  which  govern  the 
mechanism  or  the  function  of  this  or  that  social  institution, 
while  others  tried  to  establish  methods  and  to  evolve  a  program. 
These  pioneer  studies  have  established  that  wherever  we  find  a 
social  group,  we  have,  in  one  form  or  another,  religious,  moral, 
economic,  legal  organisms  and  fimctions  as  automatic  products 
of  the  synthesis  obtained  by  the  mere  fact  that  men  are  together. 
This  synthesis  is  a  generator  of  forces.  A  social  fact  is  an  external 
force  which  coerces  the  individual.^  Let  us  take  an  example.  If 
a  man  of  the  world  decides  to  walk  down  Fifth  Avenue  without  a 
hat,  he  will  certainly  feel  some  resistance  in  executing  his  project; 
shame,  fear  of  ridicule,  etc.,  are  the  individual  eflfects  of  forces 
outside  the  individual,  forces  which  are  just  as  real  as  the  force 
of  the  wind  which  threatens  to  blow  his  hat  from  his  head.  If  the 
same  man  tries  to  break  the  law,  he  will  encoimter  contrary  moral 
forces  of  the  same  nature,  but  much  clearer  here,  because  their 
sanctions  are  accentuated  by  physical  sanctions.  All  of  these  forces, 
immaterial  as  light,  electricity,  or  imiversal  attraction,  are  yet  as 
real  as  those,  and,  like  them,  submit  to  generalization  in  the  form 
of  scientific  laws. 

All  that  is  by  no  means  new.^  And  if  law  be  looked  upon  as  a 
S3rstem  of  forces  which  are  bound  by  certain  general,  necessary 
laws  to  act  and  react  in  definite  ways  toward  other  social  forces, 
it  seems  to  follow  that  the  lawyers  should  do  what  the  doctors 
have  done:  bend  their  efforts  to  the  discovery  of  the  scientific 
facts  which  limit  and  direct  their  control  over  these  forces.  But 
the  lawyers  have  failed  to  enter  in  the  way  which  was  offered. 
Hardly  anyone  has  tried  to  study  inductively  legal  facts,  in  con- 
nection with  other  social  facts,  in  order  to  discover  the  necessary 
laws  of  their  relation. 

In  spite  of  the  great  achievements  of  the  school  of  "sociological 
jurisprudence,"  it  seems  doubtfiil  whether  it  can  help  very  effec- 
tively in  this  task;  for,  while  it  is  undoubtedly  a  school  of  juris- 
prudence, it  is  hardly  a  school  of  sociology.    Instead  of  deducing 

^  See  £.  DuRKHEiM ,  Les  Ragles  de  la  M^thode  Sociologiqttz,  chap.  I. 

*  See,  for  instance,  the  book  of  L.  LivY-Bst^m.,  Morale  kt  Science  des 
McsxTES,  5  ed.  (1913),  which  propounds  similar  ideas  in  the  general  field  of  moral 
facts. 
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the  law  from  abstract  prindpleSy  the  members  of  this  school  fix 
their  attention  upon  the  functions  of  the  law,  its  ends,  its  practical 
results.  This  is,  indeed,  a  proof  of  practicality  and  common  sense. 
But  the  history  of  the  law  shows  a  constant  swing  of  the  pendu- 
lum between  periods  of  growth  where  the  tendency  is  practical 
and  teleological,  and  periods  of  organization  where  the  tendency 
is  logical  and  systematic.  It  is  this  opposition  which  is  now  ex- 
pressed in  books  under  the  names  of  ''anal3rtical  jurisprudence" 
and  ''sociological  jtirisprudence."  But  the  last  name  is  rather 
misleading,  because  the  work  of  this  school  seems  to  differ  from 
sociology,  both  (i)  in  its  method  of  observing  the  facts,  and  (2) 
in  the  end  it  has  in  view. 

(i)  As  to  the  methodj  sociological  juri^rudence  claims  the  title 
of  ''sociological"  because  it  looks  at  the  function  of  the  law  more 
than  at  its  logical  unity.  But  its  practical  tendencies,  its  pragmatic 
jSavor,  its  teleological  philosophy,  show  the  psychological  behavior 
of  its  members,  their  personal  tendencies,  but  do  not,  ipso  facio^ 
create  a  scientific  method,  a  new  technique.  Among  the  doctors 
of  the  middle  ages,  also,  some  were  more  inclined  to  deduce  their 
science  from  Aristotelian  premises,  others  preferred  to  take  more 
into  consideration  the  effect  on  the  patient.  But  the  latter  have 
never  constituted  a  physiological  school.  Sociology,  as  truly  as 
ph3rsiology,  is  based  on  facts.  Like  all  other  sciences,  it  has  a  great 
preliminary  work  to  do  in  clearing  the  groimd  of  what  Bacon  calls 
"antidpationes, "  •  i.  e.,  the  popular  notions  that  everybody  already 
has  of  the  facts,  —  notions  which,  in  the  moral  sciences,  are  taken 
very  often  for  the  facts  themselves.  In  social  sciences  the  facts, 
far  from  being  isolated  from  one  another,  are  integrated  together 
in  a  very  complicated  way;  but  popular  conceptions  take  chimks 
from  this  complezus,  and  lump  together  facts  which  are  quite 
different  one  from  another.  In  other  words,  the  popular  notions 
cut  reality  as  a  butcher  cuts  beef.  And  just  as  a  phjrsiologist 
has  to  do  his  own  cutting  in  a  different  way,  the  sociologist  has 
to  work  out  his  method,  his  objective  criteria,  in  order  to  isolate 
the  real  facts/    Unfortunately,  nothing  of  this  sort  seems  to  be 

*  Novum  Organum,  bk.  i,  aphorism  26. 

^  This  idea  is  demonstrated  at  length  and  very  clearly  in  £.  Duucheim,  Lbs 
RAGLES  DE  LA  M£thode  SodOLOGiQUB,  ch.  II.  Sec  also  Pound,  T&s  Spibit  or 
THE  Common  Law,  213  e/  stq. 
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attempted  yet  in  "sociological  jurisprudence,"  which  looks  at 
society  as  everybody  does,  and  by  doing  so,  uses  from  the  very 
beginning  a  method  which  can  hardly  be  termed  sociological. 

(2)  Sociology  is  an  inductive  science;  that  is,  its  end  is  to  discover 
by  observation  the  general  laws  which  control  facts.  Curiously 
enough,  the  jurisprudence  that  we  are  now  examining  does  not 
seem  to  aim  at  the  discovery  of  such  laws. 

Here  we  encounter  the  very  interesting  "theory  of  social  inter- 
ests" of  Dr.  Roscoe  Poimd,  Dean  of  the  Harvard  Law  School.^ 
This  theory  has  been  so  "dephlegmatizing,"  and  has  done  so  much 
in  preparing  young  lawyers  to  meet  the  exigencies  of  the  present 
day,  that  every  thinker  must  acknowledge  its  value,  proved  by 
its  success.  But  all  himian  creations,  especially  the  first  steps  in 
a  new  field,  are  imperfect.  In  order  to  live,  they  must  change; 
and  criticism  may  perhaps  help  them  to  change.  So  the  following 
criticism,  far  from  desiring  to  destroy  something  which  is  full  of 
life,  seeks  rather  to  promote  its  evolution.  Therefore  it  does  not 
piuport  to  be  conclusive,  but  attempts  to  point  out  diflSculties  and 
defects  of  the  system.  Mr.  Pound's  theory  is  composed  of  two 
different  elements :  (A)  an  attempted  explanation  of  what  actually 
takes  place  in  the  framing  of  the  law,  and  (B)  a  rule  of  action, 
a  suggested  method  of  approach  to  solve  the  problems  of  law'  in 
the  way  which  seems  right  to  him.* 

(A)  Let  us  examine  the  first  point,  which  I  think  may  be  fairly 
stated  as  follows:  The  cause  of  the  substance,  form  and  evolution 
of  the  rules,  principles,  and  standards  in  the  law  is  mainly  a 
compromise,  a  balance  of  all  the  social  and  individual  interests 
involved  in  the  social  facts  which  are  to  be  regulated.^  Such  a 
theory  attempts  to  give  a  keynote  to  the  entire  legal  process,  and 


*  The  principal  articles  expounding  the  S3rstem  are:  Pound,  "Do  we  Need  a 
Philosophy  of  Law?''  5  Col.  L.  Rev.  339  (May,  1905);  "The  Scope  and  Purpose 
of  Sociological  Jurisprudence/'  24  Harv.  L.  Rev.  591  (191 1);  25  Harv.  L.  Rev. 
140  (191 1);  "Legislation  as  a  Social  Function/'  7  Pubucahons  of  the  Am.  Soc. 
Society,  148  (191 2);  "Juristic  Problems  of  National  Progress,"  22  Am.  J.  SoaoLOGY, 
No.  6  (191 7);  "A  Theory  of  Social  Interests,"  15  Proc.  Am.  Sociological  Soc.  (May, 
192 1).  See  also  Pound,  The  Spirit  of  the  Common  Law;  Pound,  Introduction 
TO  THE  Philosophy  of  Law,  chap.  II. 

*  We  shall  use  the  word  morale  in  referring  to  this  second  part  of  the  theory. 

^  This  short  statement  is  a  little  crude.  Mr.  Pound,  in  fact,  does  not  state  it 
in  such  absolute  form.    See  Introduction  to  the  Philosophy  of  Law,  chap.  II. 
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looks  very  like  the  general  explanations  of  the  physical  world  at- 
tempted by  physicists  in  the  middle  ages.  If  one  considers  how 
infinitely  more  complex  are  social  facts,  one  cannot  he^  think- 
ing that  so  sweeping  a  generalization  risks  being  a  negation  of 
sociological  method,  that  it  either  is  premature  or  does  Httle  more 
than  restate  the  problem. 

Such  an  explanation  raises  two  lines  of  difficulties:  (i)  one  spring- 
ing from  the  notion  of  interest;  (2)  the  other  from  the  notion  of 
balance. 

(i)  If  it  were  true  that  Mr.  Pound  means  *  by  "interest"  what 
everyone  means  by  the  word,  his  explanation  would  be  by  means 
of  final  causes  and  not  by  means  of  efficient  causes.  That  would 
be  to  a  great  extent  the  negation  of  sociology,  which  starts  from  the 
assmnption  that  a  social  fact  is  a  force  that  must  be  explained 
by  antecedent  forces.  It  may  be  to  our  interest  that  men  have 
keener  eyes  and  stronger  hands,  but  the  mere  fact  that  there  is  an 
interest  does  not  help  us.  We  should  have  to  have  the  optimistic 
philosophy  of  the  "Candide''  of  Voltaire  in  order  to  admit  sudi 
an  explanation.  Such  was  the  weak  point  of  Jhering  —  but  appar- 
ently not  of  the  theory  that  we  now  analyze.  Such  a  theory  logically 
presupposes,  moreover,  that  we  know  what  the  interests  of  society 
are.  For  such  knowledge  there  are  two  requisites.  The  first  is, 
that  we  have  an  ideal  of  what  society  should  be.  But  such  an 
ideal  is  a  metaphjrsical  conception;  and  if  legal  sociology  is  to  be  a 
science,  it  cannot  be  based  on  any  metaphysical  conception.  The 
second  requisite  is  that  we  know  what  the  final  results  of  any 
given  social  facts  will  be.  To  make  the  point  clear,  let  us  take  an 
example.  Suppose  we  can  establish  that  the  immediate  results  of 
the  Eighteenth  Amendment  have  been  a  decrease  in  the  number 
of  crimes  and  a  higher  average  of  expenditure  for  the  education  of 
children  between  eight  and  twelve.  It  does  not  follow  that  the 
prohibition  law  conf onns  to  the  interests  of  American  society.  It 
inay  turn  out  later  that  such  a  law,  in  taking  from  a  man  the  choice 
which  he  formerly  had,  of  being  sober  or  not,  has  broken  the  proper 
equilibrium  between  the  respective  fimctions  of  law  and  morals, 
and  in  so  doing  has  worked  more  harm  than  good. 

*  This  hypothesis  is  taken  here  only  in  order  to  allow  us  to  present  a  more  com- 
plete analysis  o£  the  idea  of  interest,  but  we  are  persuaded  that  Mr.  Pound  docs  not 
take  the  word  in  this  sense. 
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When  a  judge  decides  one  way  or  the  other,  he  cannot  be 
directed  by  the  truest  interest  of  society  because  such  interest 
can  only  be  the  final  one,  and  the  judge  knows  only  the  immediate 
ones.  Of  course,  when  legal  sociology  is  wholly  developed,  he  may 
have  the  means  of  knowing  the  final  interest.  But  as,  at  the  present 
time,  we  do  not  have  the  means  of  reaching  these  final  interests, 
law  cannot  be  a  balance  of  these  final  interests:  the  only  real 
ones.^ 

Mr.  Poimd  has  seen  these  difficulties,  and  gives  to  the  word 
''interest"  the  sense  of  claims  or  demands  made  by  the  members 
of  the  social  group.  This  sense  of  the  word  obviates  the  difficulties 
that  we  have  pointed  out,  but  it  raises  immediately  other  difficulties. 
A  claim  formulated,  for  which  men  struggle,  is  indeed  an  active 
social  force,  but  it  is  necessarily  a  conscious  claim.  Therefore  the 
theory  tries  to  explain  the  law  (a)  by  moral  causes  alone  (ex- 
cluding physical  causes;  which  seems  doubtful,  at  least,  from 
what  we  know  in  other  branches  of  sociology),  and,  (b)  among 
these  moral  causes,  by  the  conscious  phenomena  alone  (excluding 
the  whole  unconscious  field). 

This  second  implication  cannot  stand  without  modification. 
We  already  know  that  in  society,  as  in  the  individual,  the 
imconsdous  forces  play  by  far  the  greatest  rdle.  That  is  why 
Mr.  Poimd  seems  rather  ready  to  admit  that  by  ''interests"  he 
means  all  claims  of  society,  whether  conscious  or  imconsdous. 
But  a  claim,  in  its  very  nature,  is  something  formulated;  you  can- 
not have  a  de  facto  claim  that  no  one  has  ever  made.  If  what  is 
meant  is  the  obscure  needs  of  society,  this  must  mean  one  of  two 
things:  (a)  the  things  that  sodety  reaUy  needs  without  knowing 
that  it  needs  them,  and  that  is  simply  to  return  to  the  fiirst  sense 
of  the  word  "interest"  which  we  have  already  critidzed,  or  (b) 
the  obscure  forces  which  drive  sodety,  unconsdously,  in  a  certain 
direction. 

This  second  meaning  is  veiy  fruitful,  and  brings  us  in  sodology 
to  the  position  reached  by  modem  psychology,  where  there  is  a 
tendency  to  consider  that  an  individual's  decision  is  by  no  means 
a  mere  balance  of  various  motives,  existing  independentiy,  and 

*  We  cannot  transform  this  analysis  into  a  metaphysical  discussion,  but  we  ought 
to  state  that  our  point  of  view  by  no  means  involves  a  negation  of  any  dualist  metar 
physicai  system. 
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offsetting  one  another,  but  that  it  is  an  expression  of  the  whole 
personality,  like  the  descending  current  of  a  stream.  A  decision, 
that  is,  is  no  more  made  of  separate  motives  than  a  river  is  made 
of  separate  pails  of  water.  But  if  law  is  a  product  of  the  social 
group  in  its  unity,  in  its  personality,  so  that  it  is  artificial  to  speak 
of  motives  having  a  separate  existence  and  counterbalancing 
each  other,  the  groimd  is  cut  from  the  rule  of  action  which  forms 
the  second  part  of  Mr.  Poimd's  theory,  for  that  seeks  consciously 
to  balance  these  diverse  claims  as  separate  elements.  Moreover, 
although  such  a  principle  is  intensely  interesting  in  itself,  it  cannot 
lead  to  any  method  of  approach  to  a  specific  problem,  since  it  onfy 
states  that  all  solutions  are  the  product  of  the  whole  organism. 

(2)  The  second  main  difficulty  raised  by  Mr.  Pound's  explanation 
of  the  legal  process  is  the  notion  of  balance.  In  order  to  affinn 
that  a  balance  is  determined  by  what  is  in  the  two  scales,  it  seems 
that  one  must  know  the  relative  weight  of  these  things.  Of  course, 
the  word  "balance"  does  not  mean,  in  Mr.  Poimd's  system,  a  strict 
mathematical  process;  it  means  an  endeavor  to  harmonize  inter- 
ests. But  so  far  as  it  means  anything,  it  must  be  b^tsed  on  a  knowI> 
edge  of  the  weight  of  the  different  claims.  Apparently,  up  to  the 
present  time,  few  efforts  have  been  made  to  solve  these  problems." 
For  instance,  between  two  claims  equal  in  every  respect  excq>t 
that  one  represents  a  force  of  the  past,  the  other  a  new-rising  force, 
which  shall  prevail?  In  other  words,  is  there  not  within  some 
claims  a  vitality  distinct  from  their  content,  a  m3rsterious  force 
of  youth  that  pushes  them  forward?  Does  a  claim  formulated 
by  a  hundred  fools  have  more  '^weight"  than  a  claim  fonnulated 
by  ten  intelligent  men?  Do  the  claims  of  an  organized  body  have 
more  influence  than  do  those  of  unorganized  social  bodies?  Does  a 
claim  which  would  tend  to  a  worse  fimctioning  of  society  lose 
ipso  facto  some  of  its  weight,  even  if  no  one,  at  the  time,  is  aware 
of  that  tendency?  Does  persistence  outweigh  clamor?  These 
questions  indicate  that  their  answers  must  be  a  condition  precedent 
to  any  warranted  affirmation  that  law  is  the  result  of  a  balance  of 
interests.  If  we  have  not  even  a  rough  idea  of  what  the  weights 
are,  it  is  logically  impossible  to  say  that  any  fact  is  the  result  of  the 
weighing. 

^0  In  Chapter  VIII  of  his  The  Spirit  of  the  Coicmon  Law,  Mr.  Pound  seeks 
rather  to  find  out  what  these  interests  are  than  to  discover  their  relative  weight. 
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To  say  that  law  is  a  mere  balancing  of  interests  involves  the 
postulate  that  the  legal  S3rstem  is  an  impartial,  impassive  recq>tacle 
in  which  more  or  less  automatic  reactions  take  place.  But,  as  a 
matter  of  fact,  we  know  that  the  legal  machinery  of  a  given  society 
is  very  much  like  a  living  body  with  its  reactions,  its  currents, 
its  temperament,  its  prejudices;  that  it  is  extra-sensitive  to  certain 
things,  blind  to  otheris.  When  reality  is  presented  to  the  legal  eye, 
it  is  as  much  distorted  as  it  is  to  the  human  eye.  The  symbol  of 
justice  as  it  is  actually  administrated  is  not  the  goddess  disinter- 
ested and  infallible,  holding  the  scales,  but  rather  the  Gaul  who 
throws  his  sword  into  the  balance.  In  other  words,  it  seems  to  us 
that  the  theory  of  Mr.  Poimd  does  not  see  the  legal  system,  itself, 
as  a  dynamic  system,  involving  as  it  does  forces  entirely  sui  generis. 
This  would  make  a  serious  gap  between  sociological  jurisprudence 
and  legal  sociology. 

This  critique  does  not  mean  that  we  deny  all  truth  to  the  system. 
We  believe,  on  the  contrary,  that  if  it  fails  to  explain  the  real  causes 
of  the  birth  of  jural  phenomena  it  gives  a  good  explanation  of  the 
continuance  of  these  phenomena  when  once  created.  In  the  social 
system,  as  in  the  physiological  system,  there  is  in  the  majority  of 
cases  (but  not  alwas^s)  —  when  the  being  is  normal  —  an  internal 
teleology,  a  quality  inherent  in  everything  living,  which  tends  to 
eliminate  the  noxious  elements  and  to  keep  the  useful  ones.^ 

(B)  On  these  attempted  explanations  of  facts  Mr.  Poimd  builds 
a  rule  of  action,  a  method  of  education,  and  says  to  the  future 
lawyers,  to  the  prospective  judges,  "You  ought  to  balance  the  diflFer- 
ent  interests  at  stake,  in  the  case  that  you  have  to  decide,  and  give 
the  solution  which  will  be  the  best  compromise  of  all  of  them." 

Of  course,  as  soon  as  Mr.  Pound  leaves  the  explanation  of  facts 
and  begins  to  direct  future  actions,  he  is  out  of  the  field  of  sociology, 
and  is  a  moralist  and  a  metaphysician.  Let  us  follow  hun  for  a 
moment  in  that  field.  Up  to  this  time  we  have  been  considering 
Mr.  Poimd 's  attempted  explanation  of  the  facts;  by  successive 
deductions  we  came  to  the  conclusion  that  the  word  "interest," 
there,  could  only  mean  that  complexus  of  conscious  and  unconscious 
forces  which  forms  the  whole  social  personality.  As  we  turn  to  the 
second  part  of  the  theory,  the  rule  of  action,  the  first  thing  that 

"  Moreover,  we  believe  the  system  much  more  adequate  to  explain  phenomena 
of  private  international  law.    We  shall  anal3rze  this  point  later  in  a  separate  study. 
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strikes  us  is  that  the  word  "interest"  cannot  mean  here  what  it 
meant  there.  The  reason  is  that  men  cannot  balance  imconsdous 
forces  which,  by  hypothesis,  they  do  not  know.  So  we  are  led  to 
consider  again  the  two  other  meanings  of  the  word  "interest." 

(i)  If  it  meant  the  real  final  interests  of  society,  the  theory  would 
be  lame,  because  it  would  not  give  us  the  means  of  knowing  what 
these  interests  are,  since  it  gives  us  no  plan  of  social  reconstruction. 
It  would  fail  to  point  to  any  absolute  values,  to  give  us  an  end  to 
strive  for.  And  if  the  answer  is  that  by  interests  is  meant  simply 
the  things  which  help  the  normal  functioning  and  development  of 
society,  then  we  would  reply  that  such  rule  of  action  is  no  more 
efficacious  than  the  morale  of  a  professor  of  medicine  who  should 
tell  his  students  to  apply  the  remedies  best  fitted  to  promote  the 
health  and  evolution  of  the  htunan  body.  Every  one  agrees  to  that, 
but  it  is  by  no  means  a  method  of  approach  for  the  discovery  of  a 
remedy.  Such  discovery  presupposes  a  great  development  of  all 
social  sciences. 

(2)  But  the  doctrine  means,  as  we  understand  it,  the  de  facto 
claims  made  by  members  of  the  social  group,  and  so  comes 
to  this:  "Try  to  satisfy  everybody  if  you  can."  Such  a  theory 
is  based  on  William  James's  idea  that  any  demand  made  by 
a  hmnan  being  legitimates  itself,  and  that  it  is  for  those  who 
deny  its  satisfaction  to  show  cause  for  the  denial."  Such  a 
point  of  view  appeals  very  strongly,  at  first,  to  the  hmnan  conscious- 
ness; but  on  closer  analysis  grave  objections  appear.  We  do  not 
mean  that  these  objections  are  decisive,  but  only  that  they  are 
serious  enough  to  make  us  hesitate  to  follow  such  a  rule  of  action 
without  proof  of  its  validity.  The  objections  may  be  formulated 
as  follows: 

(a)  In  certain  periods  of  history  it  seems  that  all  the  claims, 
all  the  demands  of  society,  combine  to  further  the  destruction  of 
that  society.  Such  was  the  case  in  the  later  periods  of  Babylon, 
Greece,  and  the  Roman  Empire.  So,  to  allow  the  law  to  be  directed 
by  the  weight  of  conscious  claims  would  often  be  to  precipitate  a 
nation  toward  its  own  suicide. 

(b)  This  situation  is  only  an  exaggeration,  in  a  decadent  period, 
of  what  happens  more  or  less  in  any  society:  in  a  normal  being, 

^  James,  The  Wnx  to  Believe,  195-206. 
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whether  an  individual  or  a  group,  the  majority  of  his  desires  tend  to 
secure  his  conservation  and  evolution;  but  many  demands,  needs, 
tendencies,  on  the  contrary,  work  for  his  destruction.  The  individ- 
ual's desire  for  smoke,  spirits,  and  nervous  excitement  may  be 
instanced ;  that  of  society  for  capital  executions,  scandals,  etc.  The 
majority  of  the  demands  will  usually  inhibit  these  destructive 
demands,  but  there  will  be  frequent  cases  where  this  inhibition 
will  not  occur,  because  the  contradiction  between  the  majority 
of  the  claims  and  the  present  demands  will  not  be  perceived  by  the 
subject.  The  destructive  desire  will  trimnph  because  no  other 
demand  will  arrive  in  due  time  upon  the  scale.  That  is  the  cause 
of  most  hmnan  misery.  And  this  psychological  impossibility  of 
seeing  what  the  real  conflicts  are  is  so  inherent  in  our  mind  that 
in  practice  every  rule  of  individual  conduct,  every  system  of  morale 
based  on  a  hannony  of  desires  (hedonism),  has  always  been  a  failure. 
The  systems  which  have  succeeded  in  really  directing  life  have 
always  been  based  either  on  an  end  or  on  absolute  values.  Even 
if  such  a  balance  of  interests  were  theoretically  a  good  system, 
it  would  be  a  dangerous  one,  because  if  we  are  looking  for  a  rule 
of  action  we  are  boimd  to  take  the  practical  point  of  view,  from 
which  we  see,  as  a  fact,  that  if  a  man  has  no  absolute  standards,  a 
mere  idea  of  compromise  will  be  insufficient  to  direct  his  action 
because  such  an  idea  requires  too  great  a  knowledge  of  this  tre- 
mendously complex  net  of  claims,  and  too  high  a  mental  honesty. 
So  an  ethical  norm  without  an  imperative,  a  law  without  a  plan  of 
social  progress,  is,  from  a  purely  psychological  point  of  view,  a 
body  without  a  spine.  After  all,  it  was  a  law  which  obeyed  the 
preponderance  of  claims  which  condemned  Socrates.  Claims, 
by  the  very  fact  that  they  are  formulated,  heard,  and  approved, 
are  already  something  of  the  past;  if  we  have  not  a  sjrstem  which 
gives  us  a  way  of  enforcing  those  feeble,  new-bom  claims,  which 
contain  the  future  in  germ,  which  are  full  of  vital  force,  our  mind 
cannot  be  satisfied  by  such  a  S3rstem.  And,  as  is  pointed  out  above, 
this  part  of  Mr.  Pound's  theory  is  a  metaphysic;  hence  the  fact 
that  it  does  not  satisfy  our  mind  is  a  sufficient  objection. 

(c)  If  the  satisfaction  of  a  claim  does  not  necessarily  mean 
happiness,  if  some  of  our  claims  directly  tend  to  our  destruction, 
why  ought  a  claim  be  satisfied  for  the  mere  reason  that  it  is  a  claim? 
Nowhere  in  the  system  do  we  find  any  justification  for  this. 
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We  must  therefore  conclude  that  we  have  reached  the  met^hysical 
basis  of  the  theory:  if  a  claim  is  not  to  be  justified  by  the  result 
that  it  can  bring  about,  it  must  be  justified  in  itself.  What  is  it 
in  itself?  A  mere  expression  of  will.  Therefore,  at  the  bottom  of 
the  theory  we  find  a  voluntaristic  philosophy;  a  glorification  of 
the  will,  as  will. 

(d)  The  foregoing  argument  is  based  on  the  supposition  that  daims 
and  happiness  are  not  necessarily  linked  together.  If  Mr.  Pound 
denies  this,  and  bases  the  value  of  the  claims  on  the  intrinsic  value 
of  happiness,  the  difficulty  becomes  both  (i)  metaphysical  and 
(b)  sociological. 

.  (a)  From  the  idea  of  happiness,^'  Mr.  Pound's  theory  seems  to  pass 
to  the  idea  of  the  greatest  happiness  of  the  greatest  number.  We  do 
not  say  that  such  passage  is  theoretically  impossible,  but  we  contend 
that  it  needs  to  be  demonstrated.  From  the  mere  fact  that  we 
may  regard  happiness  as  the  supreme  good  to  be  piusued  by  law, 
it  does  not  follow  that  our  final  goal  is  the  greatest  happiness  of 
the  greatest  number.  It  is  at  least  conceivable,  if  happiness  is  the 
supreme  aim,  that  we  ought  to  try  to  realize  the  highest  form, 
the  best  quality  of  happiness;  that  we  ought  to  climb  the  mountain 
as  high  as  we  can.  It  might  well  be  a  matter  of  indifference  that  we 
must  sacrifice  the  mediocre  happiness  of  many  men  in  order  to 
create  a  more  perfect  happiness  in  some,^^  since  it  is  not  men  who  are 
the  final  aim,  but  happiness.  Happiness  is  the  feeling  of  relation 
between  one's  ideal  and  one's  realization  of  that  ideal.  Therefore 
a  fool  may  derive  the  same  amount  of  happiness  from  owning  an 
automobile  as  a  great  and  learned  man  from  making  a  discovery. 

»  We  do  not  here  analyze  the  value  of  happiness  as  supreme  good,  because  we  are 
going  to  explain  that  the  supreme  good  is,  for  Mr.  Pound,  something  else  than 
happiness.  But  if  that  supreme  good  were  happiness  for  him,  it  would  raise  new 
objections.  We  may  indicate  two  of  them:  (i)  Happiness  is  only  a  psychcdogical 
equilibrium  which  may  be  brought  about  in  a  thousand  different  ways.  So  the 
concept  itself  is  an  ambiguous  one.  (2)  Happiness  is  a  rather  low  ideal,  perhaps. 
A  well-known  astronomer  said  lately,  that  if  his  only  aim  were  human  happiness,  he 
would  immediately  cease  to  work.  The  importance  given  to  the  idea  of  hairiness 
when  it  is  not  a  mere  popular  conception  is  a  professional  deformation  of  the 
lawyer's  mind. 

^*  And  this  suggestion  is  not  so  strictly  theoretical  as  it  nuiy  seem  at  first:  the 
policy  of  keeping  the  white  race  from  any  mixture  with  the  black  one  is  based,  amoog 
other  causes,  on  the  necessity  of  protecting  the  integrity  of  what  is  con»dered  the 
higher  type. 
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Shall  we  sacrifice  the  happiness  of  the  hundred  fools  for  the  happi- 
ness of  the  learned  man? 

If  we  do,  it  means  that  man,  as  such,  is  not  a  means,  but  must  be 
an  end.  Therefore  if  Mr.  Pound  bases  the  value  of  claims  on  happi- 
ness, he  returns  to  Kantianism;  if  he  bases  it  on  the  will,  he  goes 
back  to  Hegelianism.  Of  course,  he  can  conceivably  escape  both 
sjrstems  by  creating  a  new  metaphysic.  Our  contention  is  simply 
that  at  the  bottom  of  Mr.  Poimd's  morale  there  is  a  metaphysical 
principle  which  must  be  seen  and  explained. 

(A)  Moreover,  the  end  of  the  law  he  depicts  is  one  that  would 
hardly  be  acceptable  to  any  sociologist.  In  order  to  explain  the 
objection  of  the  sociologist  let  us  make  a  comparison  between  an 
individual  body  and  a  social  body  (and  this  does  not  involve  the 
adoption  of  the  organicist  sociology).  Physiologists  and  doctors 
consider  the  human  body  as  a  whole;  they  do  not  consider  the 
welfare  of  the  himian  being  as  the  sum  of  the  welfares  of  all' the 
cells  taken  separately.  And  to  insure  the  proper  functioning  of 
the  body  a  surgeon  will  often  destroy  many  thousands  of  cells. 
When  he  hesitates,  it  is  not  out  of  consideration  for  the  cells, 
but  out  of  consideration  for  the  individual.  A  sociologist  con- 
siders an  individual  in  society  much  as  a  physiologist  considers 
a  cell  in  the  individual.  Of  course,  the  problem  is  different,  but  it 
is  so  for  emotional  and  moral  reasons.  So  far  as  scientific  method 
is  concerned,  the  problem  which  those  dealing  with  social  facts 
have  to  face  is  the  problem  of  the  fimctioning  of  an  organism. 
This  problem  is  quite  different  from  that  of  individual  happi- 
ness. To  consider  that  the  end  of  a  social  organization  is  the  indi- 
vidual (whether  his  happiness  or  his  will)  is  to  repeat  the  fault 
of  Bentham,  and  to  deny  one  of  the  fundamental  principles  of 
modem  sociology. 

(e)  Even  if  such  a  system  were,  in  the  abstract,  the  best,  the 
main  objection  to  it  would  remain :  it  is  not  worth  trying  if  it  does 
not  fit  the  facts.  If  the  de  facto  claims  of  society  do  not  give  us  an 
accoimt  of  the  framing  of  law  in  the  past,  these  claims  cannot 
frame  it  for  the  future. 

A  rule  of  action  can  only  tell  us  to  act  according  to  the  natural 
laws  which  govern  the  facts  on  which  we  wish  to  impose  our  action. 
A  theory  that  does  not  fulfill  this  requirement  runs  the  same  dangers 
as  a  metaphs^sical  principle;  if  we  try  to  deduce  from  it  a  technique, 
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and  solutions  for  the  problems  of  law,  we  encounter  the  very  objec- 
tions raised  against  a  jurisprudence  of  conceptions. 

(f)  There  is  a  further  difficulty  apparent  in  the  very  term  "  soci- 
ological jurisprudence.'*  Sociology  is  a  science  of  facts,  which  in 
itself  does  not  give  any  rule  of  action,  and  is  an  entire  stranger  to 
philosophy.  Every  lawyer  has  a  certain  amount  of  jurisprudence, 
just  as  every  man  has  his  philosophy,  whether  he  wants  it  or  not; 
but  as  soon  as  one  is  in  the  domain  of  jurisprudence,  he  is 
beyond  the  field  of  sociology.^ 

If  the  difficulties  of  the  sjrstem  have  not  been  pointed  out,  it  is  be- 
cause the  atmosphere,  the  spirit,  which  are  behind  the  present  school 
of  jurisprudence,  are  very  diflFerent  from  the  atmosphere  and  spirit 
that  we  find  behind  the  former  schools.  When  the  sociological 
school  appeared  there  was  a  real  dissatisfaction  with  the  law,  be- 
cause lawyers  were  more  or  less  thinking  in  their  own  "imi verse 
of  discourse";  they  were  looking  more  to  the  logical  unity  of  the 
law  than  to  its  fimction;  they  failed  to  realize  that  law  is  made 
for  himian  beings  who  are  forever  changing,  while  logic  is  made  for 
eternity  only.  At  the  end  of  the  last  century  there  was  every- 
where in  the  civilized  world  a  gap  between  what  law  did  and 
what  the  people  asked  it  to  do.  There  was  a  real  danger  and  an 
emergency.  An  endeavor  such  as  we  are  advocating  here  would 
never  have  met  the  problem,  for  it  would  have  been  far  too  slow. 
It  will  always  be  to  the  great  honor  of  sociological  jurisprudence  to 
have  gathered  liberal  and  open  minds  together,  to  have  given  the  law 
a  refreshing  bath  of  humanity,  common  sense,  and  realism,  and  to 
have  helped  to  dissipate  the  danger  which  was  threatening  modem 
society.  This  school  has  ahready  achieved  results  of  the  most 
profoimd  significance,  and  will  achieve  others  —  by  the  life  that  is 
in  it  and  its  enthusiasm.  Thus  it  has  drawn  liberal  ndnds  together, 
and  in  so  doing  may  have  blinded  them  to  the  weaknesses  of  the 
system.  Sociological  jurisprudence,  like  all  human  creations,  is 
not  a  permanent  thing:  it  may  represent  the  best  forces  of  the 
present  generation;  it  will  certainly  dissatisfy  the  next.  Excellent 
doctrine  for  an  emergency,  we  should  be  deceived  in  reljring  on  it 
more  permanently.    Far  from  desiring  to  bum  others'  crops,  we 


^*  The  word  ''jurisprudence"  has  five  or  six  different  meanings,  but  each  of  them 
seems  to  be  included  in  the  scope  of  the  present  objection. 
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should  like,  in  the  autumn,  while  others  are  still  gathering  the  fruits, 
to  do  something  to  help  prepare  the  crops  of  the  coming  year.  We 
ought  to  work  not  only  for  the  solution  of  our  own  problems,  but 
also  to  put  in  the  hands  of  our  grandchildren  the  means  of  meeting 
the  difficulties  of  their  generation. 

If  sociological  jurisprudence,  in  its  present  stage,  seems  unable 
to  help  us  discover  the  method  of  legal  sociology,  we  are  obliged 
to  find  that  method  ourselves.  The  scope  of  this  article  is  by  no 
means  to  make  a  complete  draft  of  such  a  method.  It  is  submitted 
that  such  a  draft  cannot  profitably  be  made  in  one  piece."  We  wish 
merely  to  indicate  the  place  of  comparative  law  in  legal  sociology. 
Aside  from  the  big  problem  of  finding  our  data,  our  method 
must,  generally  speaking,  be  determined  by  our  end.  As  stated 
above,  our  end  is  to  discover  general  laws  which  govern  the  legal 
world.  Such  laws,  like  all  natural  laws,  will  express  relations; 
and  ^uch  relations  may  be  either  of  one  legal  fact  to  another  legal 
fact,  or  of  a  legal  fact  to  a  social  fact  that  is  not  legal  (it  may 
be  economic,  moral,  religious,  political,  etc.). 

From  this  two  consequences  follow.  The  first  is  that  no  effec- 
tive work  can  be  done  if  we  have  not  on  hand  all  the  different 
classes  of  facts  which  obtain  in  the  society  that  we  want  to  study. 
And  as,  of  course,  such  work  is  beyond  the  capacity  of  any  man, 
the  solution  of  the  problem  is  to  apply  to  purely  scholarly  work 
the  business  methods  of  cooperation  and  organization.  To  take  a 
concrete  case:  We  want  to  study  the  general  laws  which  govern 
the  relation  of  the  legal  institution  of  marriage  to  the  other  social 
facts.  Apparently  we  must  have,  working  together,  a  group  of 
men,  all  sociologists,  but  each  specialized  in  a  different  branch  of 
sociology.  In  a  given  society,  one  would  study  the  moral  phenom- 
ena involved  in  the  institution;  another,  its  religious  aspect, 
etc.  Even  if,  in  a  particularly  narrow  study,  one  man  had 
the  capacity  for  studying  these  different  points  of  view,  he  should 
not  do  so,  because  it  is  essential  that  the  man  dealing  with  the 
moral  side  of  this  particular  case  have  an  intimate  knowledge  of  the 
moral  structure  and  function  of  the  whole  society  which  is  imder 
consideration,  and  see  things  from  the  inside.    Therefore,  the  first 

^*  A  method  is  framed  little  by  little,  inductively,  by  the  development  of  the  science 
itself.  The  failures  and  successes  of  each  day  lead  to  a  perpetual  modification  and 
adaptation  of  the  methods  and  technique  used. 
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consequence  which  we  draw  from  the  statement  of  our  aim  is  that 
no  fruitful  work  can  be  done  if  the  legal  scholar  stays  in  his  study. 
In  social  sciences  we  can  no  longer  work  like  the  artisan  of  the 
middle  ages,  doing  all  his  labor  alone  in  his  shop;  we  must  be  of 
our  own  time  in  framing  our  methods. 

The  second  consequence  is  that  the  aim  of  legal  sociology  gives 
to  comparative  law  a  very  important  function.  If  there  are 
natural  laws  which  govern  the  forces  which  come  into  play  in  the 
legal  world/ these  can  only  be  discovered  inductively,  at  least  for 
a  long  time  (all  inductive  sciences,  on  reaching  a  certain  stage  of 
development,  become  to  a  certain  extent  deductive).  The  classical 
steps  recognized  in  the  inductive  method  are:  (i)  observation, 
(2)  hypothesis,  (3)  experimentation,  (4)  formulation  of  a  general  law. 
One  sees  immediately  that  the  third  step  presents  a  difficulty:  how 
can  we  make  experimentation  in  social  facts?  How,  without  the 
power  of  a  Nero,  turn  a  society  into  a  laboratory?  The  phjrsiologist 
and  the  psychologist  can  work  on  animals  because  there  are  sub- 
stantial similarities  between  men  and  animals  from  these  two  points 
of  view,  but  there  are  practically  no  such  similarities  in  the  social 
field,  for  we  do  not  find  among  animals  religious,  moral,  artistic, 
political,  or  legal  phenomena  which  present  resemblances  that  are 
fruitful  for  study.  Fortunately  this  objection  is  not  fatal.  Astron- 
omy, to  the  extent  that  it  is  an  inductive  science,  is  also  obliged  to 
dispense  with  experimentation;  it  is,  nevertheless,  a  science.  The 
astronomers  have  overcome  the  difficulty  by  replacing  experimenta- 
tion by  what  is  caUed  in  French  recaupement}''  It  seems,  at  the 
present  time,  that  this  is  the  only  method  open  to  the  legal  sociolo- 
gist; and  such  recoupement  must  be  conducted  somewhat  as  follows: 
We  study  one  institution  in  a  given  society,  and  we  discover  that 
certain  facts  are  altered  when  certain  changes  occur  in  other  facts 
(observation);  then  we  assume  that  these  '^ concomitant  varia- 
tions" are  not  accidental,  but  that  the  first  are  the  causes  of 
the  second  (hypothesis) ;  then  we  try  our  hypothesis  on  some  other 
system  of  law,  and  it  is  confirmed  with  some  slight  differences 
(recoupemetU) ;  then,  taking  accoimt  of  these  differences,  we  f onnu- 
late  the  general  law.  With  only  one  observation  there  is  a  meth- 
odological impossibility   of  going  further  than  the   hypothesis. 

^^  Recoupement  is  the  method  of  verifying  an  hypothesis  by  successive  obseiviF 
tions  of  the  same  phenomenon  from  different  angles. 
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History  cannot  give  us  the  material  for  scientific  recaupemeni, 
because  if  oiur  field  of  observation  is  always  the  same  society,  there 
may  be  certain  factors  which  remain  always  the  same,  which  we 
ignore,  and  which  make  the  facts  appear  to  us  in  a  way  that  neces- 
sarily leads  to  error. 

If  scientific  recoupement  be  one  of  the  main  functions  of  compara- 
tive laW|  this  fact  detennines  to  a  great  extent  what  the  method  of 
comparative  law  must  be. 

First,  it  must  be  clear  that  a  comparison  restricted  to  one  legal 
phenomenon  in  two  countries  is  imsdentific  and  misleading.  A 
legal  system  is  a  unity,  the  whole  of  which  expresses  itself  in  each 
part;  the  same  blood  nms  in  the  whole  organism.  Hence  each  part 
must  necessarily  be  seen  in  its  relation  to  the  whole.  An  identical 
provision  of  the  law  of  two  countries  may  have  wholly  diflFerent 
moral  backgrounds,  may  have  been  brought  about  by  the  inter- 
play of  wholly  different  forces,  and  hence  the  similarity  may  be 
due  to  the  purest  coincidence — no  more  significant  than  the  double 
meaning  of  a  pun. 

Second,  the  unity  of  a  legal  system  is  often  more  apparent 
than  real.  The  significant  forces  that  frame  new  law  are  not  only 
legal  forces,  but  also  moral,  economic,  religious,  etc.;  in  a  word, 
all  social  forces,  in  different  proportions,  come  into  play  in  each 
social  phenomenon.  So  that,  if  the  point  of  view  of  legal  sociology 
is  to  be  a  dynamic  one,  all  these  forces  must  be  taken  into  accoimt 
and  weighed  in  the  process  of  comparison. 

This  indicates  the  immensity  of  the  work  that  has  to  be  done, 
but  it  is  not  a  reason  for  discouragement;  all  scientific  work  is  a 
process  of  slow  building  by  many  artisans.  Are  physicists  dis- 
couraged because  they  have  no  hope  of  solving  all  the  problems 
of  the  universe,  but  must  content  themselves  with  the  discovery 
of  laws  which  are  usually  of  narrow  and  very  definite  scope?  If 
lawyers  are  less  easily  resigned,  the  reason  is  evident:  In  past 
ages,  every  one  felt  at  liberty  to  speak  about  astronomy,  the  laws 
of  nature,  and  of  the  mind,  etc.  Step  by  step,  science  has  expelled 
the  laymen  from  most  fields.  At  present  no  one  who  is  not  trained 
in  the  methods  and  technique  of  physics  would  attempt  to  discover 
the  secrets  of  nature  simply  by  looking  about  him  at  the  spectacles 
which  nature  offers.  But  each  time  that  science  says  to  the  layman, 
"A  gift  of  observation  and  good  common  sense  are  not  enough  to 
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deal  with  this  kind  of  subject;  you  must  either  get  out,  or  bind 
yourself  to  a  hard,  strict  technique,  and  abandon  your  bright 
and  wide  literary  viewpoint/'  the  layman  feels  bitter  until  he  grows 
accustomed  to  the  idea.  The  layman  has  been  expelled  succes- 
sively from  all  these  fields;  almost  the  only  one  that  remains  to  him 
now  is  the  field  of  social  facts.  That  is  why  he  rushes  into  this 
field,  to  make  it  the  subject  of  all  his  conversation  and  to  publish 

• 

shelves  of  books  on  jurisprudence,  politics,  and  moral  questions. 
If  the  sociologist  in  turn  comes  and  says,  ''If  you  want  to  study 
social  facts  scientifically,  your  present  method  is  ill^timate," 
he  will  raise  a  temporary  stonn  of  bitter  resentment.  But  whea 
one  considers  how  little  efficient  work  has  been  done  in  compara- 
tive law  up  to  this  time,  and  how  much  other  sciences  have  done 
for  the  welfare  of  mankind,  the  magnitude  of  the  new  endeavor 
should  not  be  a  cause  of  discouragement  but  a  source  of  joy. 

Even  if  such  a  science  had  no  practical  bearing,  it  is  certaia 
that  it  would  be  studied,  because  there  is  an  irresbtible  current 
in  mankind  toward  knowledge.  As  soon  as  it  was  known  that  there 
were  general  laws  governing  stars  distant  from  us  by  forty  thousand 
years  of  light,  men  were  found  willing  to  devote  their  lives  to  the 
study  of  such  laws;  as  soon  as  the  site  of  andent  Babylon  was  lo- 
cated, men  also  were  found  willing  to  give  their  energy  to  exploring 
the  mysteries  of  the  dty.  It  is  a  psychological  fact  that  there  is 
enough  idealism  in  the  world,  and  enough  dislike  of  being  sur- 
roimded  and  led  by  mjrsterious  forces,  to  promote  the  study  of 
such  a  sdence  as  the  laws  of  the  law.  But  our  position  is  stronger, 
because  such  a  sdence  has  very  important  practical  consequences. 
Actions  of  legislatures  and  of  courts  often  mean  dishonor,  tears, 
ruin,  death;  and  yet  these  actions  are  not  based  on  exact,  certain 
knowledge  that  the  suffering  imposed  is  necessary  or  beneficial 
to  society.  They  are  made  in  the  dark;  they  are  based  on  hap- 
hazard opuiion.  The  cooperation  of  medicine  with  physiology  and 
anatomy  has  meant  much  less  suffering  for  mankind.  When  the 
laws  come  to  be  based  on  the  scientific  knowledge  of  the  effects, 
limits,  and  reactions  of  law,  when  men  cease  to  be  the  guinea-pigs 
of  legislators,  there  will  probably  be  more  happiness  among  us, 
more  effidency  in  the  working  of  our  sodal  organism. 

If  the  legal  sodologist  must  be  essentially  a  man  of  sdence, 
his  training  must  be  quite  different  from  that  of  a  lawyer.   He  must 
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be,  above  all,  a  man  trained  in  inductive  methods;  and  he  must 
have  a  serious  knowledge  of  psychology  and  of  social  sciences. 
Of  course,  he  must  know  enough  law  to  be  able  to  imderstand 
its  working  and  technique,  and  the  relation  of  the  problem  he  studies 
to  other  legal  questions. 

To  sum  up,  though  it  is  idle  to  compare  by  mere  curiosity  with- 
out being  able  to  go  beyond  the  comparison,  it  seems  that  com- 
parative law  is  a  necessary  step  in  a  highly  scientific  study  of  the 
law. 

n 

Unifobm  Law  and  Compakative  Law 

From  a  more  directly  practical  point  of  view  the  function  of 
comparative  law  seems  equally  important. 

It  is  strange  that  there  is  no  portion  of  the  law  which  is 
uniform  in  all  nations,  t.  e.,  no  body  of  rules  to  direct  the  actions 
of  men  in  the  same  way  in  all  civilized  nations.  What  we  find,  in 
fact,  is  that  each  nation  frames  its  own  law  as  if  it  were  the  only 
nation  in  the  world;  it  regulates  the  law  of  bills  and  notes,  for 
instance,  as  if  the  bills  and  notes  circulated  only  within  its  bound- 
aries. As  it  is  known  to  every  one  that  in  actual  business, 
notes  have  an  international  circulation,  we  come  necessarily  to  a 
conflict.  And  as  nations  know  that  conflicts  between  their  re- 
spective laws  are  economic  conflicts,  and  that  such  conflicts  are 
one  of  the  main  causes  of  war,  they  try  to  pour  a  little  oil  where 
there  is  friction;  and  that  is  what  is  called  ''rules  of  the  conflict 
of  laws."  Such  rules  try  eternally  to  palliate  the  evil  without 
reaching  the  cause;  they  eternally  try  to  fill  up  the  Danaides' 
barrel,  while  it  seems  by  no  means  impossible  to  put  a  partial 
bottom  to  this  barrel.  It  is  generally  admitted  that  states  are 
dependent  upon. each  other  to  a  greater  or  less  extent  in  their 
economic  life.  Nevertheless,  law  is  framed  by  each  state,  in  com- 
plete isolation  from  the  others.  A  big  corporation  which  is  doing 
business  in  ten  different  nations  must  see  its  rights  and  liabilities 
vary  greatly  from  one  place  to  another.  Granting  that  the  muni- 
cipal law  of  a  state  should  not  be  imposed  upon  it  from  the  out- 
side by  a  superstate,  we  submit  that  the  proper  method  of  approach 
to  the  problem  of  framing  new  law  in  these  commercial  and  eco- 
nomic matters,  which  by  their  natiure  are  international,  is  by  taking 
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account  of  the  laws  of  other  countries,  and  by  aiming  at  uni^ 
formijty.  Here,  again,  we  see  that  law  is  behind  the  times,  and  has 
not  been  able  to  mold  its  methods  to  meet  the  economic  changes. 
Nevertheless,  events  like  the  adoption  of  the  Uniform  Sales  Act  and 
of  the  Negotiable  Instruments  Law  clearly  show  that  the  law  is 
boimd,  sooner  or  later,  to  jrield  to  the  pressure  of  other  social  facts  to 
lose  its  flavor  of  provincialism,  in  framing  what  are  really  the  first 
pieces  of  international  imiform  law.  What  is  done  in  this  line 
within  the  United  States  is  only  a  sign  of  what  is  sure  to  come 
between  nations  boimd  together  by  no  federal  link.  A  state  of  the 
United  States  is  no  more  bound  to  adopt  the  Sales  Act  than,  for 
instance,  is  France.  The  social  interests  that  would  impel  France 
to  adopt  a  uniform  commercial  law  are  substantially  of  the  same 
nature  as  those  of  any  state  of  the  United  States. 

We  believe  therefore,  first,  that  the  fields  of  the  municipal  law 
which  have  an  international  importance  will  become  each  day 
larger  and  larger;  second,  that  in  any  such  part  of  the  law  the 
proper  method  of  framing  new  law  is  to  consider  the  corresponding 
provisions  of  the  laws  of  other  coimtries,  and,  if  it  does  not  conflict 
with  strong  domestic  interests,  to  aim  at  greater  imification;  third, 
that  in  these  fields  the  tendency  toward  uniformity  is  inevitable 
and  increasing.  It  seems  that  it  will  be  a  chief  duty  of  the  yoimger 
generation  of  jiuists  to  promote  the  interest  in  this  real,  new  uni- 
form international  law,  in  the  fields  where  it  is  possible  and  advis- 
able to  realize  it." 


^>  This  theory  does  not  puiport  to  be  new.    It  was  fonnulated  by  Cicero,  and  in 
modem  times  may  be  foimd,  for  instance,  in  Pfeiffer,  Das  Pbinzip  D£S  iktes- 

MATIONALEN    PsiVATRECHTS,   pp.    78-79;    COHN,  BeITKAGE  ZUR  LeHKE   VOM  EIN- 

HEiTUCHEN  Wechselkecht,  §  8;  J.  A.  Levy,  Wet  op  Tractaat?  (La  Haye),pp.  67 
et  seq.;  Jftta,  La  M£thode  du  Droit  Internationai.  Priv£,  pp.  227  el  scq.;  Asser, 
Droit  International  Priv£  et  Droit  Uniforme;  Jitta,  La  RiNovATioN  nu  Droit 
International  (La  Haye,  19x9),  pp.  142  et,  seq.  And,  in  fact,  there  have  been  several 
attempts  to  start  in  this  line.  Congress  of  Gand  (1863),  on  the  "letties  de  change" 
(Annales,  1863,  pp.  203-216).  —  Convention  de  la  Haye,  Br^me,  Antwerp,  Franc- 
fort,  London  (Revue  de  Droit  International,  t.  V,  592-702;  t.  VU,  307-310; 
t.  VIII,  683-689;  t.  IX,  40S,  415;  t.  X,  656-661;  t.  XI,  440-442.)  [An  histor- 
ical accoimt  of  the  movement  toward  uniformity  up  to  1879  is  to  be  found  in  an  ad- 
dress of  Georges  Cohn,  at  Viezma,  on  i8th  of  March,  1879 :  Ueber  international  Gkichcs 
Recht].  International  Maritime  Conference  of  Brussels,  191 1.  International  Labor 
Conferences  of  Washington,  1919,  Genoa,  1920,  Geneva,  192 1  (under  Part  13  oi 
the  Treaty  of  Versailles). 
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The  place  and  function  of  comparative  law  in  such  a  program 
is  easy  to  understand.  If  one  admits  that  a  legal  sjrstem  is  a  system 
of  forces,  the  conclusion  follows  that  a  uniform  law  can  by  no 
means  be  an  ideal  law  framed  freely  according  to  ideal  theory. 
The  only  thing  that  can  be  done  is  what  Mr.  WiUiston  did :  take 
into  accoimt  the  different  theories  and  provisions  of  the  states, 
and  frame  a  law  which  is  inspired  by  certain  directive  ideas  but 
is  necessarily  a  compromise.  So,  the  condition  precedent  of  any 
effort  toward  a  better  international  legal  situation  is  the  study  of 
comparative  law  for  the  purpose  of  imderstanding  the  various 
laws.  Only  thus  can  a  soimd  foundation  be  laid  on  which  to  build 
some  uniform  international  laws.  If  these  laws  are  needed  directly 
by  the  business  world,  they  are  needed  indirectly  by  the  whole 
world,  because  divergences  in  laws  cause  other  divergences  that 
generate  imconsdously,  bit  by  bit,  these  misunderstandings  and 
conflicts  among  nations  which  end  with  blood  and  desolation. 

m 

Legal  Education  and  Compabative  Law 

But  while  the  two  functions  of  comparative  law  outlined  in 
the  first  two  parts  of  this  article  are  vital  for  the  development  of 
the  science,  they  would  interest  only  a  small  class  of  scholars  with 
special  training  and  aims.  But  there  is  a  third  fimction  of  com- 
parative law  which  makes  it  a  desirable  item  in  the  curriculum  of 
all  law  schools  of  high  standing. 

As  Dean  Ames  put  it,  the  great  law  schools  try  less  to  give 
the  knowledge  of  the  law  than  to  infuse  in  the  mind  of  the  student 
the  "spirit'*  of  the  common  law."  Taking  this  method  of  educa- 
tion as  a  fact,  without  assuming  to  judge  its  value,  it  is  clear  that 
there  is  in  it  a  danger.  To  be  possessed  of  the  spirit  of  the  law  is 
(I  state  here  my  personal  experience),  to  a  great  extent,  to  live  in 
the  "imi verse  of  discourse"  of  the  law,  to  indulge  in  certain  kinds 
of  reasoning  for  the  beauty  of  it,  to  be  satisfied  with  the  law  as  it 
is;  to  attach  to  the  past  of  the  law,  to  the  binding  forces  of  pre- 
cedent, importance  liable  to  paralyze  the  progress  of  the  law.  These 
defects  may  be  trifling  in  the  periods  when  society,  not  in  rapid 
evolution,  is  organizing  pre-acquired  assets.     But  in  a  period 

*•  31  Reports  American  Bar  Ass'n,  1025  (1907). 
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like  the  present,  when  many  social  organisms  and  functions  are 
growing  very  rapidly,  often  in  imforeseeable  ways,  when  the  law, 
in  many  points,  is  already  far  behind  the  times,  when  there  is  a 
rising  discontent  with  the  inadequacy  of  the  law  to  meet  the  new 
conditions,  it  seems  that  the  first  duty  of  any  law  school,  either 
toward  the  science  of  law  at  large,  or  toward  its  own  country, 
is  to  train  the  new  generation  in  such  a  way  as  to  enable  it  to  meet 
the  entirely  new  situations  created  by  the  new  and  profound  changes 
in  modem  society. 

When  one  is  immersed  in  his  own  law,  in  his  own  coimtry,  unable 
to  see  things  from  without,  he  has  a  psychologically  imavoidable 
tendency  to  consider  as  natural,  as  necessary,  as  given  by  God, 
things  which  are  simply  due  to  historical  accident  or  temporary 
social  situation.  If  I  may  state  a  personal  experience,  I  never 
completely  imderstood  the  French  law  before  coming  to  the  United 
States  and  studying  another  system.  History  of  law  seems  inade- 
quate to  give  to  the  student  this  sense  of  relativity,  because  in 
history  we  often  deal  with  forces  which  are  not  yet  dead,  which 
still  unconsciously  bend  the  mind  of  the  student  in  a  certain  direc- 
tion. To  see  things  in  their  true  light,  we  must  see  them  from  a 
certain  distance,  as  strangers,  which  is  impossible  when  we  study 
any  phenomena  of  our  own  coimtry.  That  is  why  comparative 
law  should  be  one  of  the  necessary  elements  in  the  training  of  all 
those  who  are  to  shape  the  law  for  societies  in  which  every  passing 
day  brings  new  discoveries,  new  activities,  new  sources  of  complex- 
ity, of  passion,  and  of  hope. 

Pierre  LepatdUj 

Affocat  d  U  Caur  d'Appd  de  Paris. 
Haxvasd  Law  School. 
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Federal  Taxation  of  Employers  of  Child  Labor.  —  It  is  common 
knowledge  that  the  mam  purpose  of  the  federal  tax  of  1919  upon  in- 
come derived  from  the  products  of  child  labor  ^  was  to  d^ourage  the 
emplojnoient  of  children  in  industry,  and  that  any  intention  or  expecta- 
tion of  raising  revenue  thereby  was  at  best  epiphenominal.'  On  the 
other  handf  the  statute  appears  upon  its  face  to  be  an  excise  tax  within 
the  language  of  the  constitutionsd  grant  of  power  of  taxation.'    Is  it 

*  Sec  Act  Feb.  24,  1910,  c.  18,  §{  1200  et  seq,,  40  Stat,  at  L.,  1057,  1138;  1919 
CoMp.  Stat.  Ann.  Supp..  §§  6336a-6336h.  The  act  imposes  an  annual  tax,  in  addi- 
tion to  all  other  taxes,  of  10  per  cent  of  the  net  income  derived  from  the  products  of 
mines,  mills,  etc.,  in  which  during  the  year  children  under  certain  ages  have  been  em* 
ployed  or  wnere  children  have  been  permitted  to  work  longer  than  certain  hours. 

•  Sec  Congressional  Record,  Dec.  18,  i9i8,p.62o;  31  YaleL.  J.  310,311.  "The 
question  ...  is  whether  the  last  act  is  intended  to  raise  revenue.  It  will  scarcely  be 
insisted  that  such  is  its  object."  Per  Boyd,  J. ,  in  Geoige  v.  Bailey,  274  Fed.  639, 641-642 
(W.  D.  N.  Car.,  1^21).  "The  purpose  of  the  act  in  question  appears  upon  its  face.  It  is 
disclosed  by  its  title  and  by  its  scope  and  inevitable  effect.  Through  the  medium  of 
a  tax,  Congress  here,  as  through  the  medium  of  a  regulation  of  commerce  in  the  act 
of  Sept.  X,  19 16  (c.  432,  39  Stat.  675),  has  attempted  to  fix  the  standard  of  labor  for 
mines,  quarries,  factories,  mills,  etc. ,  in  the  various  states.  The  act  was  not  intended  to, 
nor  will  it,  raise  revenue.  This  was  admitted,  if  not  cH)enly  declared,  by  its  sponsore 
during  its  passage  through  Congress.*'  Per  Boyd,  J.,  in  Drexd  Furniture  Co.  v. 
Bailey,  276  Fed.  452,  454  (W.  D.  N.  Car..  1921). 

»  "The  Congress  shall  have  Power  (i)  To  lay  and  collect  Taxes,  Duties,  Imposts 
and  Excises,  to  pay  the  Debts  and  provide  for  the  common  Defence  and  general  Wei- 
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nevertheless  unconstitutional,  because  it  in  effect  r^ulates  and  was  in- 
tended to  regulate  the  methods  of  manufacturing  in  the  several  states, 
a  field  over  which  Congress  has  neither  expressly  nor  impliedly  been 
given  any  power  of  direct  control?*  In  Hammer  v.  Dagenhart,^  by  five 
justices  to  four,  the  Supreme  Court  held  unconstitutional  a  statute  pro- 
hibiting the  shipment  in  interstate  commerce  of  the  products  of  indus- 
trial units  in  which  child  labor  had  been  employed.*  To  this  decision  the 
prompt  answer  of  Congress  was  the  tax  law  here  considered.  This 
statute  is  now  before  the  courts.  It  has  twice  been  held  unconstitutional 
in  a  lower  federal  court/  in  reliance  upon  the  authority  of  Hammer 
V.  Dagenhartfi  But  although  the  present  tax  and  the  condemned  re- 
striction upon  interstate  shipment  have  this  close  historical  connection 
and  involve  questions  intimately  allied,  it  does  not  follow  that  they 
must  meet  the  same  fate  before  the  Supreme  Court.  The  later  statute 
purports  to  exercise  a  different  power,  and  it  is  necessary  to  examine 
the  backgroimd  of  precedent  with  particular  reference  to  that  power. 

Prior  to  1869  there  was  no  decision  bearing  directly  upon  the  question, 
although  there  had  been  considerable  judicial  affirmation  of  the  generally 
imlimited  nature  of  the  taxing  power  of  Congress.*    In  that  year,  how- 


fare  of  the  United  States;  but  all  Duties,  Imposts  and  Excises  shall  be  uniform  thiou^- 
out  the  United  States. "  Constitution  op  the  Untted  States,  Art.  i,§  8.  For  a  dis- 
cussion of  the  now  discredited  doctrine  that  the  ''general  welfare"  provision  confened 
a  full  national  police  power,  see  Robert  £.  Cushman,  ''The  National  Police  Power/' 
3  Minn.  L.  Rev.  289,  293-295. 

^  "The  objection  urged  against  the  power  is  that  the  States  have  exclusive  coatrol 
over  their  methods  of  production,  .  .  .  and  taking  the  prcnxisition  in  the  sense  oi  di- 
rect intermeddling  I  agree  to  it  and  suppose  that  no  one  denies  it."  Per  Holmea»  J«9 
dissenting,  in  Hammer  v.  Dagenhart,  247  U.  S.  251  (1918}. 

»  247  U.S.  251  (1918). 

*  This  decision  and  the  statute  with  which  it  was  concerned  invoked  a  vast  amount 
of  discussion.  It  is  commented  upon  adversely  in  Thurlow  M.  Gordon,  "llie  Qiild 
Labor  Law  Case,"  32  Harv.  L.  Rev.  45.  References  to  many  articles  are  collected  in 
30  Yale  L.  J.  310;  and  in  Robert  £.  Cushman,  "The  National  Police  Power/'  3 
Minn.  L.  Rev.  452, 456  n.,  471  lu 

'  Geoige  V.  Bailey,  supra;  Drexd  Furniture  Co.  v.  Bailey,  supra.  For  the  facts  of 
these  cases  see  Recent  Cases,  infra,  p.  881. 

*  347  U.  S.  251  (1918).  Judge  Boyd,  who  dedded  the  case  which  was  a£Bimed 
in  Hammer  9.  Dagenhart,  also  dedded  the  cases  dted  in  the  preceding  footnote.  He 
follows  that  case  rather  complacentiy;  and  the  more  so,  apparentiy,  that  it  tends  to 
decentralization  of  powers.  "If  therefore,  the  statute  under  consideration  either 
directiy  or  by  its  necessary  operation  substantially  and  necessarily  disturbs  the  states 
in  their  control  of  their  internal  affairs,  it  must  be  hdd  invalid,  whatever  may  have 
been  the  profe^ed  purpose  for  which  it  was  enacted  "  (rdying  upon  the  Tenth  Amend- 
ment), Drexel  Furniture  Co.  v,  Bailey,  supra,  at  453.  But  sudi  UngHagp  can  hardly 
stand  after  the  intrastate  rate  case.  Houston  &  Texas  Ry .  v.  United  States,  234  U.  S.  342, 
351-352  (1914).  See  Thomas  Reed  Powell,  "The  Child  Labor  Law,  the  Tenth  Amend- 
ment, and  the  Conmierce  Clause,"  3  So.  L.  Quart.  175,  184.  Railroad  Conunission 
of  Wisconsin  v.  Chicago,  Burlington  &  Quincy  R.  R.  Co.,  U.  S.  Siq>.  Ct.,  Oct.  Tem, 
X921,  306.    See  35  Harv.  L.  Rev.  864,  886. 

*  "That  the  power  to  tax  involves  the  power  to  destroy ,  that  .  .  .  are  piopoa* 
tions  not  to  be  denied."  Per  Marshall,  C.  J.,  in  McCulloch  v.  Maryland,  4  Wheat 
(U.  S.)  316,  431  (18 19).  "The  power  of  Congress  to  tax  is  a  very  extensive  power. 
It  is  given  in  the  Constitution,  with  only  one  exception  and  only  two  qualificatkms. 
Congress  cannot  tax  exports,  and  it  must  impose  direct  taxes  by  the  rule  of  apportkxh 
ment,  and  indirect  taxes  by  the  rule  of  uniformity.  Thus  limited,  and  thus  only,  it 
leaches  every  subject,  and  may  be  exercised  at  discretion."    Par  Chase,  C.  J.,  in  li- 
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ever,  in  Veasne  Bank  v.  Fenno,^^  a  destructively  high  tax  upon  the  circu- 
lation as  money  of  the  notes  of  state  banks  was  upheld  as  constitutional. 
Two  grounds  were  given:  (i)  that  the  power  to  tax  is  subject  to  no 
limitation  which  the  courts  vnU  enforce — that  it  may  not  be  exercised 
oppressively,  but  only  to  the  control  of  the  electorate  through  the  bal- 
lot ;^^  and  (2)  that  the  tax  was  appropriate  to  aid  legislation  aimed  at 
securing  a  soimd  national  currency."  It  is  hard  to  say  that  either  ratio 
decidendi  was  meant  to  have  superior  force.  The  second  soon  became 
fixed  in  decisions; "  while  for  a  time  the  tide  seems  to  have  set  somewhat 
against  the  first,  so  far  as  it  asserts  a  bar  to  inquiring  into  the  motives 
of  Congress.^^  But  this  tide  was  turned.  The  generad  comment  of  the 
court  upon  the  breadth  of  the  taxing  power  continued.^^  Then  in  In  re 
KoUocky^^  a  federal  statute  was  said  to  be  ''on  its  face  an  act  for  levying 
taxes  and  .  •  •  its  primary  object  must  be  assxuned  to  be  the  raising  of 
revenue.""  And  in  McCray  v.  United  Stales ^^^  it  was  squarely  held 
(i)  that  the  motives  of  Congress  in  the  exercise  of  its  granted  powers  are 
not  a  matter  for  the  court's  inquiry;  (2)  that  an  act  on  its  face  an  excise 
tax  is  within  the  grant  of  power  of  taxation;  and  (3)  that  a  tax  destruc- 

censeTax  Cases,  5  Wall.  (U.  S.)  462,  471  (1866).  Simflarty,  per  Swa3me,  J.,  in  Pacific 
Ins.  Co.  V.  Soule,  7  Wail.  (U.  S.)  433, 443-446  (1868).  This  is  the  sort  of  biOJEid  language 
usually  used  in  connection  with  the  express  grants  of  power  in  the  Constitution.  Sim- 
ilar is  the  sweeping  characterization  of  the  power  to  regulate  conunerce,^ —  "like  sdl 
others  vested  in  Congress/'  —  Per  Marshall,  C  J.,  in  Gibbons  v.  Ogden,  9  Wheat. 
(U.  S.)  I,  196-197  (1824). 

w  8  WaU.  (U.  S.)  533  (1869). 

n  Id.,  p.  548. 

^  Id,,  p.  548-549.  The  passages  referred  to  illustrate  neatly  the  usual  language 
of  the  court  concerning  express  and  implied  powers  req)ectively.  As  a  tax,  the  court 
will  not  even  question  its  source  in  motives  or  effect;  as  an  indirect  means  of  con- 
trolling the  currency  the  court  is  at  pains  to  find  that  it  is  appropriate  to  the  furtherance 
of  an  express  power.  Thus  Marshall,  C.  J.,  in  a  case  of  imphed  powers:  "Let  the  end 
be  legitimate,  let  it  be  within  the  scope  of  the  constitution,  and  all  means  which  are 
appropriate,  which  are  plainly  adapted  to  that  end,  which  are  not  prohibited,  but 
consist  wiUi  the  letter  and  spirit  of  the  constitution,  are  constitutional.''  See  Mc- 
Culloch  v.  Maryland,  supra,  at  421.    See  alsoti.,  p.  425;  Hepburn  v.  Griswold,8  Wall. 

S.  S.)  603, 613-614  (1869);  Legal  Tender  Cases,  la  Wall.  (U.  S.)  457,  539-540  (1870) 
epbum  V.  Griswold,  supra,  overruled).  It  cannot  be  permissible  to  dte  such  ex- 
pressions as  allowing  inquiry  into  the  ends  sought  by  Congress  where  the  legislation 
IS  clearly  within  an  express  grant  of  power,  and  not  contrary  to  the  Fifth  Amendment, 
or  to  some  limitation  such  as  that  precluding  taxation  of  state  agencies  employea 
about  governmental  functions.  Yet  they  may,  perhaps,  be  relevant  upon  the  question 
of  whether  an  act  upon  its  face  within  such  a  power  is  really  within  its  scope  when 
the  sole  and  necessary  result  of  the  statute  is  one  disconnected  from  the  objects  for 
which  the  power  was  given. 

u  National  Bank  v.  United  States,  loi  U.  S.  i  (1879)  (a  similar  tax  upon  circula- 
tion of  notes  of  municipalities^  etc.).  See  Legal  Tender  Cases,  supra,  at  544-545;  Head 
Money  Cases,  112  U.  S.  580*  596  (1884). 

^  Judge  Cooley  seems  to  have  thought  that  a  "tax"  for  the  bare  purpose  of  de- 
struction could  not  be  valid.  See  i  Cooley,  Taxation,  3  ed..  14.  C/.  Head  Money 
Cases,  supra,  at  596;  Loan  Assoc,  v,  Topeka,  20  Wall.  (U.  S.)  655,  663-664  (1874). 

^  See.  lor  example,  United  States  v.  Singer,  15  Wall.  (U.  S.)  in,  121  (1872);  Springer 
».  United  States,  102  U.  S.  586,  593  (1880);  Spencer  r.  Merchant,  125  U.  S.  345,  355 
(1888).  The  court  will  not  inquire  into  the  reasonableness  of  the  amount  of  the  tax. 
Patton  p.  Brady,  184  U.  S.  608, 623  (1902). 

"  165  U.  S.  526  (1897). 

"  Id.,  at  534. 

"  195  U.  S.  27  (1904). 
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tivdy  high  is  not,  znerdy  therefore,  invalid.    This  decision  has  ance 
been  tuiiformly  cited  with  complete  approval.^* 

Upon  these  precedents,  the  problem  of  the  tax  may  be  stated  thus. 
The  arguments  against  its  validity  are  four:  (i)  it  is  not  a  tax  within 
the  meaning  of  the  taxing  power;  (2)  it  is  a  tax,  but  affects  the  intenial 
affairs  of  the  states,  and  is  therefore  invalid  by  virtue  of  an  implied  con- 
stitutional limitation;  (3)  it  is  a  tax,  but  the  motives  of  Congress  were 
not  tax  motives;  and  (4)  it  is  destructive  of  fimdamental  rights  which 
no  free  government  can  destroy.  The  answers  are:  that  it  is  upon  its 
face  quite  as  much  a  tax  as  were  the  enactments  in  Veazie  Bank  v.  Fenmo, 
In  re  KoUock,  or  McCray  v.  United  States;  that  there  is  no  such  implied 
limitation;  ^  that  the  court  has  no  concern  with  the  objects  or  motives 
of  legislation  when  in  the  immediate  exercise  of  express  powers;  ^  and 
that  the  right  to  employ  child  labor  is  hardly  a  "fundamental  ri^t" 
when  it  can  be  restrained  by  any  state  under  its  police  power.^  Docs 
Hammer  v.  Dagenhari  alter  any  of  these  answers?  That  depends  upon 
the  rationale  of  that  decision,  a  somewhat  difficult  question  upon  its 
language  alone,  but  easier  upon  reading  it  in  conjunction  with  other 
authority.  The  second  and  third  arguments  cannot  have  been  intended, 
as  both  have  been  rejected  in  a  subsequent  decision."  The  fourth  is 
answered  just  as  in  the  tax  problem.**  That  leaves  only  the  first  ground, 
namely,  that  the  statute  there  was  not  a  regtilation  of  commerce  within 
the  meaning  of  the  Constitution.  It  is  easier  to  say  that  the  case  is 
wrong;  *^  but  it  is  not  hopelessly  impossible  to  say  that  this  argument 

*•  The  cases  are  numerous.  Sec,  for  example,  Flint  v.  Stone  Tracy  Co.,  220  U.  S. 
X07,  154  (191 1);  United  States  v,  Doremus,  349  U.  S.  86,  93  (19x9);  Hamilton  9.  Ky. 
Distilleries  Co.,  251  U.  S.  146,  161  (1919). 

"  Veazie  Bank  v.  Fenno,  8  WalL  (U.  S.)  533  (1869);  Knowlton  v.  Moore,  178  U.  S 
41  (1900);  McCray  v.  United  States,  195  U.  S.  27  (1904);  Hamilton  v.  Ky.  Distilleries 
Co.,  supra,  and  cases  cited  id,,  p.  156.  The  only  limit  is  against  interference  with 
governmental  activities  of  the  states.  Collector  v.  Day,  zi  Wall.  (U.  S.)  113  (1870); 
South  Carolina  v.  United  States,  199  U.  S.  437  (1905). 

*^  Veazie  Bank  v,  Fenno,  supra;  McCray  v.  United  States,  su^a;  Hamilton  9.  Ky. 
Distilleries  Co.,  supra. 

**  Stuigea  9.  Beauchamp,  231  U.  S.  320  (1913).  See  Thomas  Reed  Powdl,  supra, 
194.  In  the  McCray  case,  Wliite,  J.,  held  that,  conceding,  for  argument  only,  that 
some  taxation  mi^t  possibly  be  so  arbitrary  and  destructive  of  "fundamental  rights" 
that  it  would  be  mvalid,  yet  the  tax  in  that  case  could  not  be  so  considered  since  its 
subject  matter  —  sale  of  oleomargarine  —  could  be  prohibited  by  a  state  under  the 
police  power.  McCray  v.  United  States,  supra ,  at  62-64.  In  other  words,  the  only  limi- 
tation IS  one  of  due  process — the  Fifth  Amendment  read  in  conjunction  with  the  grants 
of  power  which  it  restricts. 

"  "When  the  United  States  exerts  any  of  the  powers  conferred  upon  it  by  the  Con- 
stitution, no  valid  objection  can  be  based  upon  the  fact  that  suc&  exercise  may  be 
attended  by  the  same  incidents  which  attend  the  exercise  by  a  State  of  its  police  power 
or  that  it  may  tend  to  accomplish  a  similar  purpose."  Per  Brandeis,  J.,  in  Hamiltoii 
V,  Ky.  Distilleries  Co.,  supra,  at  156.  Ace,,  Houston  &  Texas  Ry.  v.  United  States, 
note  9,  sufra,  under  the  commerce  clause,  not  dted  in  Hammer  v.  Dagenhaxt 
"No  prinaple  of  our  constitutional  law  is  more  firmly  established  than  that  the  court 
may  not,  in  passing  upon  the  validity  of  a  statute,  enquire  into  the  motives  of  Congress.** 
Per  Brandeis,  J.»  in  Hamilton  v.  Ky.  Distilleries  Co.,  supra,  at  161.  Ace.,  Smith  9.  Kansas 
City  Title  Co.,  255  U.  S.  180  (1921). 

*•  See  note  22,  supra. 

**  Compare  the  aigxmient  in  Thomas  Reed  Powell,  supra,  attacking  the  dedsknt 
with  that  of  Andrew  A.  Bruce,  "Interstate  Commerce  and  Chfld  Labor,"  3  MooL 
L.  Rev.  89,  supporting  it. 
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is  good,  and  that  the  Lottery**  and  White  Slave  cases'^  are  distin- 
guishable. For  the  evils  to  be  prevented  in  those  cases  were  evils  of 
consumption,  for  which  the  primary  object  of  transportation  is  to  fur- 
nish time  and  place  utilities;  and  perhaps  prohibitions  aimed  at  such 
evils  may  be  regulations  of  transportation  and  commerce,  while  pro- 
hibitions aimed  at  evils  of  production,  which  are  served  more  indirectly 
by  the  transportation  in  question,  may  not  be  such  regulations.  This 
fiimishes  at  least  a  distinction  in  degree,  and  may  be  grasped  at  without 
denying  the  main  principle;  namely,  that  if  a  statute  15  a  regulation  of 
commerce  it  is  valid  for  all  of  the  other  arguments  above. 

Placed  upon  this  ground,  Hammer  v.  Dagenkart  is  not  necessarily  con- 
trolling of  the  tax  question.^  In  the  first  place,  there  were  not  as  close 
precedents  in  that  case  as  there  are  in  th^.*'  In  the  second,  that  de- 
cision has  not  been  treated  by  the  court  as  at  all  discrediting  the  McCray 
case.'^  In  the  third,  the  tax  power  has  alwajrs  been  one  of  the  broadest 
powers  of  government,  and  if  any  difference  is  to  be  accorded,  may  re- 
ceive the  more  liberal  treatment.**  And  in  the  fourth,  the  error  of 
Hammer  v.  Dagenhart,  if  any,  lies  not  in  the  test  but  in  its  application. 
The  test  whidi  the  precedents  justify,  and  practical  statesmanship 
demands,  is  this:  examine  the  statute  and  the  Constitution;  compare 
them  with  the  strongest  presimiption  in  favor  of  the  correspondence 
of  the  former  to  some  power  granted  in  the  latter;  and  unless  the  lack  of 
correspondence  is  apparent,  then  the  statute  is  constitutional  unless  it 
offends  some  express  "  or  some  —  rarely  —  implied  "  limitation  within 
the  Constitution  itself.  The  rationale  of  Hammer  v.  Dagenhart  must 
be  that  the  court  is  aflGmiatively  able  to  deny  such  a  correspondence  of 
the  statute  to  the  conmierce  power  because  the  former's  sole  and  neces- 
sary result  is  one  discoimected  from  the  objects  of  that  power .*^    One 

M  Chanq>ion  9.  Ames,  18S  U.  S.  331  (1903). 

*'  Hoke  V.  United  States,  227  U.  S.  308  (1913).  Similarly  of  the  Pure  Food  and 
Drugs  Act.  HipoUte  Egg  Co.  v.  United  States,  220  U.  S.  45  (191 1);  Weeks  v.  United 
States,  24;  U.  S.  618  (1918). 

**  Non-judicial  opinion  favors  the  validity  of  the  tax.  See  31  Yale  L.  T.  310,  314: 
17  Mich.  L.  Rev.  83,  87.  But  see  Andrew  A.  Bruce,  supra^  101-103.  A  ground  01 
unconstitutionality  might  be  that  the  classification  is  unreasonable  since  it  bears  upon 
a  whole  year's  income,  regardless  of  the  actual  extent  to  which  child  labor  is  employed 
during  the  year,  and  is  therefore  more  in  the  nature  of  a  penalty.  Qf.  Thurlow  M. 
Gordon,  supray  45. 

'*  The  McCray  case  is  fully  in  point  upon  the  tax  question,  while  the  cases  in  notes 
a6  and  27,  supra,  are  not  quite  square  upon  the  commerce  question,  assuming  the 
suggested  ground  of  distinction. 

^  *®  See  United  States  v.  Doremus,  249  U.  S.  86,  93  (1919);  Hamilton  v.  Ky.  Dis- 
tilleries Co.,  5«^a,  at  161;  Evans V.  Gore,  253  U.  S.  245,  256  (1920);  Smith  v.  Kansas 
City  Title  Co.,  supra,  at  210. 

^  The  power  of  taxation  is  one  of  the  incidents  of  sovereignty.  See  x  Cooley,  Tax- 
ation, 3  ed.,  7.  It  is  dealt  with  expressly  in  the  Constitution  but  in  its  nature  is  much 
like  the  "  resulting  powers  *'  such  as  that  of  eminent  domain.  See  Robert  £.  Cushman, 
supra^  295.  It  necessarily  depends  upon  the  same  territory  as  do  the  states  for  rev- 
enue. See  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  107, 154  (191 1).  It  has  been  said  to  be 
able  to  '^overlap  state  authority  more  than  can  the  commerce  power."  See  Thomas 
Reed  Powell,  supra,  186. 

"  Such  as  the  Fifth  Amendment. 

"  Such  as  that  against  taxation  of  state  governmental  agencies.   See  note  20,  supra* 

^  See  Collins  v.  New  Hampshire,  171  U.  S.  30  (1898),  in  which  a  state  inspection 
Uw  was  held  bad  as  in  substance  a  regulation  of  interstate  commerce.    But  such 
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question  xemains.  Is  this  "necessary  result"  forecast  from  the  face  of 
the  statute  alone,  or  does  the  court  inquire  into  the  actual  subsequent 
events?  li  the  latter,  then  the  statute  under  discussion  may  be  dis- 
tinguished from  that  in  the  McCray  case,  if  the  earlier  tax  actually  pro- 
duces revenue  and  that  on  child  labor  does  not.'^  But  to  make  this 
distinction  fruitful,  the  language  of  the  McCray  and  other  cases  must 
be  overruled  so  far  as  they  hold  that  the  face  of  the  statute  is  the  only 
basis  of  comparison  with  the  Constitution.  And  it  is  submitted  that 
Hammer  v.  Dagenhart  need  not  go  to  that  length,  and  perhaps  should 
not.'*  Should  it  be  settled  that  the  correspondence  upon  the  face  of  the 
statute  is  the  only  test,  it  will  not  be  the  only  point  in  the  division  of 
powers  at  which  the  f  imction  of  the  court  approaches  the  ministerial.*^ 


Federal  Control  of  Intrastate  Railroad  Rates.  —  The  power 
to  regtilate  commerce  left  to  the  states  by  the  commerce  clause^  includes 
power  not  only  to  adopt  regulations  over  intrastate  commerce  which 
in  no  way  affect  interstate  commerce,  but  also  some  that  do.  The 
scope  of  the  states'  power  thus  to  affect  interstate  commerce  is  vary- 
ing and  is  determined  by  two  doctrines:  (i)  no  power  exists  to  burden 
directly  interstate  commerce,  or  to  legislate  as  to  matters  requiring 
national  uniformity,  even  in  the  absence  of  congressional  action;' 

authorities  must  be  used  upon  the  present  question  with  extreme  caution,  for  the 
question  in  such  cases  is  whether  the  state  act  invades  a  federal  power,  while  the 
question  here  is  not  whether  a  federal  act  invades  a  state  power,  but  passes 
the  outer  bounds  of  the  federal  power  under  which  it  purports  to  justify.  See  McCiay 
9.  United  States,  supra,  at  60. 

>*  See  Annual  Report  of  the  Commissioner  of  Internal  Revenue  for  the  Fiscal  Yetr 
ending  Time  30,  xpai,  pp.  16,  23. 

>*  Whatever  might  be  the  desirability  of  such  an  express  doctrine  in  the  Consti- 
tution, it  would  be  extraordinarily  unfortunate  if  a  narrow  doctrine  of  "fraud  on  a 
power"  should  be  taken  over  from  property  law  and  applied  to  the  great  powers  of 
government  upon  a  ground  that  those  powers  were  so  assimilated  to  ordinaiy  agencies 
as  to  require  that  result  by  implicationA  As  to  motives,  therefore,  the  'MdCray  case 
must  be  right;  especially  considering  (z)  the  almost  imp<»sibility  of  judicially  deter- 
mining the  motives  of  a  majority  <»  Congress,  (2)  the  undignified  nature  oi  such  a 
proceeding,  and  (3)  that  a  law  well  within  the  power  in  question  might  be  invalidated 
because  01  the  motives  merely.  Some  of  these  con^erations  are  of  less  weight  as 
arguments  against  looking  bejrond  the  face  of  a  statute  to  ascertain  its  necessary  resulL 
But  a  fourth  is  added,  —  that  the  Constitutionality  of  a  "tax"  might  be  made  to  turn 
upon  whether  Congress  guesses  with  precise  accuracy  the  rate  of  tax  at  wfaidi  it  will 
not  be  so  discouraging  as  to  preclude  all  revenue.  Yet  it  is  hard  to  say  that  from  the 
point  of  view  of  the  objects  of  the  tax  power  it  will  be  any  loss  to  have  the  law  uncon- 
stitutional unless  Congress  does  make  the  guess  correctiy.  The  real  answer  to  this  b 
a  question  of  judgment.  Which  is  more  desirable:  that  the  national  powers  shall  be 
capable  of  unified  dealing  with  as  many  national  problems  as  possible;  or  that  the 
lobbies  of  organized  minorities  be  compdled  to  seek  the  appro^Bi  of  forty-eigfat  rather 
than  one  legmative  body?  It  is  the  belief  in  the  latter  wnich  gives  rise  to  a  desue  to 
moderate  the  federal  powers.   The  ^ood  and  the  evil  must  be  taken  or  left  together. 

*7  cf,  the  field  of  political  questions."  Luther  v.  Borden,  7  How.  (U.  S.)  i  (1S49); 
Pacific  States  Tel.  Co.  v.  Oregon,  323  U.  S.  zi8  (191 2).  Such  a  question  bemg  tiie 
issue  raised  by  the  writ  of  error  to  the  state  court  in  .the  last  nanied  case,  the  wnt 
was  dismissed  for  want  of  jurisdiction. 

1  CoNSTinrnoN  of  the  United  States,  Art.  I,  §  8.  Par.  3. 
'  A  state  cannot  prescribe  rates  to  be  charged  for  interstate  transportatioo. 
Wabash,  St.  Louis  &  Pacific  Ry.  Co.  v.  Illinois,  x  18  U.  S.  557  (1886).   A  state 
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(2)  power  does  exist,  until  Congress  acts,  to  regulate  for  the  public 
welfare  matters  of  local  concern.*  Nine  years  ago  in  the  Minnesota 
Rate  Cases  ^  the  Supreme  Court  declared  it  is  the  second  of  these 
doctrines  which  determines  the  states'  power  to  regulate  intrastate 
rates.  The  Interstate  Commerce  Act  at  that  time  prohibited  imdue 
discriminations  against  particular  persons  or  localities.^  No  such  dis- 
criminations were  foimd  by  the  Interstate  Commerce  Commission  in 
that  case,  and  the  court,  while  recognizing  that  the  state's  action  in- 
directly disturbed  the  relation  between  rates  in  the  two  kinds  of  com- 
merce, sustained  the  state's  power  to  regulate.  One  year  later,  in  the 
Shreueport  Case,^  the  commission  found  unfair  discriminations  against 
localities  in  Loiusiana  in  favor  of  Texas  points  caused  by  intrastate 
rates  fixed  by  Texas.  The  court  ordered  the  roads  to  desist  their  dis- 
criminatory practices,  which  order  necessitated  a  disregard  of  those 
particular  Texas  rates  foimd  to  be  such.  Thus  was  determined  for  the 
first  time  that  Congress,  by  the  Act  to  Regulate  Commerce,  had  par- 
tially restricted  the  powers  of  the  states  over  intrastate  rates. 

In  1920  the  Transportation  Act  ^  was  passed,  broadening  the  powers 
of  the  commission.  It  ordered  the  commission  to  take  steps  to  main- 
tain an  adequate  railway  service  for  the  people  of  the  United  States.* 
It  required  the  commission  to  prescribe  rates  so  that  the  carriers  as 
a  whole  or  in  groups  should  earn  an  aggregate  net  income  equal  to  a 
reasonable  return  on  their  aggregate  property  values.*    It  empowered 

tax  property  in  transit  in  interstate  commerce.  Coe  v.  Errol,  116  U.  S.  517  (1886). 
A  state  may  not  regulate  tolls  upon  a  bridge  connecting  it  with  another  state.  Coving- 
ton and  Cincinnati  Bridge  Co.  v.  Kentucky,  154  U.  S.  204  (1893).  Set  Minnesota 
Rate  Cases,  230  U.  S.  352,  398  (1913). 

'  Regulation  of  pilotage.  Cooley  v.  Board  of  Wardens,  Z2  How.  (U.  S.)  299  (185 1). 
Quarantine  regulations.    Morgan's  S.  S.  Co.  v.  Louisiana,  118  U.  S.  455  (1886). 

^  230  U.  S.  352  (1913).  For  a  discussion  of  this  case,  see  Harmis  Taylor,  "The 
Minnesota  Rate  Cases/'  27  Hasv.  L.  Rev.  14. 

•  See  Act  to  Regulate  Commerce,  §  3,  24  Stat,  at  L.  379.  "That  it  shall  be 
unlawftd  for  any  common  carrier  subject  to  the  provisions  of  this  act  to  make  or 
give  any  undue  or  unreasonable  preference  or  advantage  to  any  particular  person, 
company,  firm,  corporation,  or  locality,  or  any  particular  description  of  tra^c,  in 
any  maimer  whatsoever,  or  to  subject  any  particular  person,  company,  firm,  corpo- 
ration, or  locality,  or  any  particular  description  of  traffic,  to  any.  undue  or  unreason- 
able prejudice  or  disadvantage  in  any  respect  whatsoever." 

•  Houston,  E.  &  W.  T.  R.  Co.  v.  United  States,  234  U.  S.  342  (1914).  For  dis- 
cussion and  criticism  of  this  case,  see  William  C.  Coleman,  "The  Evolution  of  Federal 
Regtilation  of  Intrastate  Rates:  The  Shreveport  Rate  Cases,"  28  Harv.  L.  Rev.  34; 
John  S.  Sheppard,  Jr.,  "Another  Word  about  the  Evolution  of  the  Federal  Regtda- 
tion  of  Intrastate  Rates  and  The  Shreveport  Rate  Cases,"  28  Haev.  L.  Rev.  294. 
See  also  14  Col.  L.  Rev.  294. 

'  This  act  took  effect  March  z,  1920.  Among  other  things  it  provided  for  the 
termination  of  federal  control.  AJa  interesting  collection  of  articles  and  addre^es 
antedating  the  passage  of  this  act,  which  discuss  its  proposed  provisions,  and  related 
topics,  can  be  found  in  the  January,  1920,  publication  of  the  Academy  of  Political 
Saence.    See  8  Academy  of  PoLmcAL  Sconce,  No.  4. 

•  See  Interstate  Commerce  Act,  |  15  a.  Par.  3,  41  Stat,  at  L.  488. 

•  See  Interstate  Commerce  Act,  §  15  a.  Par.  2,  3,  41  Stat,  at  L.  488.  Para- 
graph 3  of  this  section  provides  that  dtuing  the  two  years  beginning  March  i,  1920, 
$}4  per  cent,  with  an  additional  }i  per  cent  for  improvements  at  the  discretion  of  the 
commission,  shall  be  a  fair  return.  At  the  expiration  of  that  period,  the  commission 
shall  from  time  to  time  detenxkine  what  percentage  constitutes  a  fair  return.    For  a 
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the  commission  to  deal  directly  with  intrastate  rates  which  were 
unduly  discriminatory,  not  only  against  persons  or  localities,  but  also 
against  itUerskUe  commerce  as  such}^  The  effect  of  these  amendments 
has  been  recently  determined  in  the  case  of  Railroad  Commission  oj 
Wisconsin  v.  Chicago^  Burlington  br  Quincy  Railroad  Company,^  where- 
in the  Supreme  Court  unanimously  sustained  an  order  of  the  commission 
imposing  a  horizontal  increase  in  all  Wisconsin  rates  beyond  the  point 
fixed  by  that  state.  The  court  first  examined  and  overruled  the  con- 
tention that  the  order  could  be  sustained  on  a  showing  of  discrimination 
against  persons  or  localities  under  the  doctrine  of  the  Skrevepori  Case^ 
on  the  ground  that  the  order  was  too  sweeping.  The  court  then 
examined  and  sustained  the  claim  that  the  order  was  necessary  to 
prevent  discrimination  against  interstate  commerce  as  such.  It  rea- 
soned, in  effect,  that  as  the  commission  was  under  a  duty  to  fix  rates 
to  insure  a  fair  return  on  the  aggregate  value  of  the  carriers'  property 
engaged  in  transportation,^  unless  it  could  fix  the  general  level  at  the 
intrastate  rates  so  that  intrastate  traffic  could  produce  its  fair  share 
of  income,  it  must  increase  the  interstate  rates  to  take  care  of  the  loss 
to  the  carriers  derived  in  intrastate  transportation  due  to  lowered 
intrastate  rates.  The  results  of  the  latter  course  would  produce  an 
unjust  discrimination  against  interstate  commerce.  This  the  Act 
declares  unlawful.  It  is  apparent  that  the  effect  of  the  Transportation 
Act  is  to  restrict  further  the  power  of  the  states  over  intrastate  rates. 
But  this  is  not  an  attempt  by  Congress  to  regulate  intrastate  rates 
as  such.  The  Act  disclaims  that  power.^^  It  is  but  an  incident  of  the 
exercise  of  the  supreme  power  of  Congress  over  interstate  commerce.^* 
The  case  enimciates  no  new  principle  of  law;  it  but  applies  existing 
principles  to  changed  facts.  Transportation  is  to-day  so  vastly  im- 
portant in  the  economic  life  of  the  coimtry  that  an  adequate  rsulway 
service,  national  in  character,  must  be  secured.  Interstate  and  intra- 
state conunerce  are  now  so  indistinguishably  blended  that  a  regulation 
of  the  former,  adequate  to  secure  present  needs,  requires  a  broadened 
regulation  of  the  relation  between  them  by  Congress,  and  a  consequent 
restricted  power  of  the  states  over  the  latter.  However,  the  states' 
power  is  but  limited,  not  destroyed.  As  the  general  level  of  intra- 
state rates  discriminates  against  interstate  commerce  it  must  be 
changed,  but  the  burden  of  detailed  regulation  remains  with  the  states. 
Efficient  rate  r^;ulation  will  demand  increased  cooperation  between 
the  Interstate  Conunerce  Commission  and  the  state  regulating  bodies. 


criticism  of  this  legislation  and  suggested  changes,  see  Gaxtnsr,  Coiocentasibs  ok 
THE  Interstate  Commerce  Act,  41. 

^^  See  Interstate  Commerce  Act,  §  13,  Par.  3, 4,  41  Stat,  at  L.  488. 

u  U.S.  Sup.  Ct.,Oct.Tenn,i92i,No.2o6.  For  the  facts  of  this  case,  see  RaowT 
Cases,  infra,  p.  886. 

"  See  note  6,  supra. 

*•  See  note  9,  supra. 

^^  See  Interstate  Commerce  Act,  §  x,  Par.  2,  41  Stat,  at  L.  474. 

^  ''This  power,  like  others  vested  in  Congress,  is  complete  in  itself,  may  be 
exercised  to  its  utmost  extent,  and  acknowledges  no  limitations,  other  than  aie 
prescribed  in  the  constitution.*'  Per  Marshall,  C.  J.,  in  Gibbons  9.  Ogden,  9  Wheat 
(U.  S.)  1, 196  (1824). 
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This  can  be  achieved  through  conferences.  IViUingness  on  the  part  of 
the  states  to  co5perate  will  do  much  toward  decreasing  the  necessity 
for  stringent  federal  control  and  go  far  toward  facilitating  the  work 
of  the  commission. 


The  Effect  of  a  Defendant's  Refusal  to  Retract  on  a  Qualified 
Privilege  in  Defamation.  —  The  victim  of  a  defamatory  publication 
and  the  public  are  interested  in  having  the  author  make  an  adequate 
retraction.  The  public  is  interested  in  the  truth.  The  victim  is  inter- 
ested in  the  restoration  of  his  reputation.  The  German  law  permits 
a  plaintiff  who  cannot  show  economic  injury  to  secure  a  retraction 
{Ehrenerkldrung)}  The  Dutch  law  allows  generally  the  recovery  of 
a  similar  '^  honorable  amends."  '  In  our  law,  a  retraction  has  primarily 
evidential  effect'  It  is  not  a  defense.^  If,  however,  it  is  made  in  the 
same  conversation  with  the  utterance  of  a  slander,  and  in  such  a  way  as 
to  destroy  its  defamatory  effect,  it  defeats  recovery.'  Further,  a  retrac- 
tion may  sometimes  be  shown  in  mitigation  of  damages.*  It  may  be 
evidence  of  the  absence  of  the '' malice"  necessary  to  pimitive  damages;' 
and  it  may  be  evidence  that  the  plaintiff  has  suffered  less  than  he  claims 
in  actual  damages.'    In  many  jurisdictions  this  subject  is  regulated  by 

>  See  2  Crome,  System  des  deutschen  'bOsgesuchen  Rechts,  1028;  Schxtster, 
The  Psinofles  or  German  Civil  Law,  340.  The  French  law  authorizes  a  publica- 
tion of  a  judgment  for  defamation  at  the  defendant's  expense.    Demogue,  De  la 

REPARATION  CiVILB  DES  DtUTS,  44-47;  4  GaRSONNET  A^  C£zAR-BrU,  De  PROCE- 
DURE, 36-37.  For  a  comment  on  an  English  case  in  which  the  cotut  vindicated  the 
plaintiff  while  rendlering  judgment  for  the  defendant,  see  Roscoe  Pound,  "Equitable 
Refief  against  Defamation  and  Injuries  to  Personality,"  29  Harv.  X.  Rev.  640,  670. 
C/.  CoupcT  V.  Lord  Balfour  of  Burleigh,  [ipi^l  S.  C.  492. 

*  This  is  a  dvil  remedy,  concurrent  with  the  recovery  of  '.'profitable  amends.'*  See 
De  Viluers,  The  Roman  and  Roman-Dxttch  Law  of  Injuries,  17^-181;  Van  der 
Linden,  Institutes  or  Holland,  §  152.  A  voluntary  retnurtion  will  defeat  the 
recovery  of  "honorable  amends,"  and  mitigate  ''profitable  amends.'*  See  Db  Vil- 
uers, op,  cU.f  244-246. 

*  See  Wesley  N.  Hohfeld,  "Some  Fxmdamental  Legal  Conceptions  as  Applied  in 
Judicial  Reasoning:  Operative  Facts  Contrasted  with  Evidential  Facts,"  23  Yalb 
L.  T.  16,  25-28.    For  a  full  note  on  the  subject  of  retraction,  see  13  A.  L.  R.  794. 

*  Lehrer  0.  Elmore,  100  Ky.  56,  37  S.  W.  292  (1896);  Dixie  Fire  Insurance  Co.  v. 
Betty,  lox  Miss.  880,  58  So.  705  ^1912).  It  is  good  consideration  for  an  agreement 
not  to  sue.  Boosey  v.  Wood,  3  Hurl.  &  Colt.  484(1864);  Marks  v.  National  Fire 
Insurance  Co.,  129  La.  903,  57  So.  168  (191 1).  Publication  of  a  retraction  on  request 
does  not,  Per  se,  constitute  an  accord  and  satisfaction.  Dixie  Fire  Insurance  Co.  9. 
Betty,  supra, 

*  Trabue  v.  Mays,  3  Dana  (Ky.)  138  (1835);  Linney  v.Maton,  13  Tex.  449  (1855). 

*  Coffman  v.  Spokane  Chronicle  Publishing  Co.,  65  Wash,  i,  X17  Pac.  596  (loii); 
Dixie  Fire  Insurance  Co.  v.  Betty,  supra.  An  offer  to  retract  may  similarly  be  shown 
in  mitigation.  Dalziel  v.  Press  Publishing  Co.,  102  N.  Y.  Supp.  909  (1906).  But  an 
offer  to  publish  a  statement  by  the  person  defamed  is  not,  in  this  respect,  like  an  offer 
to  retract.  Constitution  Publishing  Co.  v.  Way,  94  Ga.  120,  21  S.  E.  139  (1894).  The 
failure  of  a  plaintiff  to  request  retraction  is  no  mitigation.  Coffman  v.  Spokane  Chron- 
icle PublismnK  Co.,  supra.  On  retraction  and  mitigation,  see  Newell,  Slander  and 
Libel,  3  cd.,  §  1062. 

*  Fessmger  v.  El  Paso  Times  Co.,  154  S.  W.  1x71  (Tex.  App.,  1913);  Myerle  v. 
Pioneer  Publishing  Co.,  178  N.  W.  792  (N.  D.,  1920).  It  must  be  on  tiiis  ground  that 
an  offer  to  retract  is  admissible  in  mitigation.   Dalziel  v.  Press  Publishing  Co.,  supra. 

*  Turner  v.  Hearst,  115  Cal.  394,  47  Pac.  129  (1896);  Myerie  v.  Pioneer  Publish- 
ing Co.,  supra.   Thus  it  has  been  held  that,  under  a  statute  making  it  a  bar  to  re- 
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statutes.  A  common  provision  Is  that,  regarding  certain  newspaper  libds, 
a  request  for  a  retraction  shall  be  a  condition  precedent  to  the  recovery 
of  punitive  damages,  and  a  retraction  shall  defeat  any  claim  therefor.' 
To  be  e£Fective,  a  retraction  must  be  full  and  unequivocal;^®  must  be 
given  a  publicity  equal  to  that  of  the  original  statement;"  and  in  some 
states  it  must  be  made  before  the  beginning  of  an  action." 

A  refusal  to  retract  Dfiay  also  have  considerable  practical  importance. 
It  deprives  the  victim  of  a  vindication  whichbhe  deserves.  It  may  in- 
crease the  original  injury  by  confirming  people  in  their  belief  in  the 
truth  of  the  defamatory  statement.  Where  the  plaintiff  has  requested 
a  retraction,''  therefore,  a  refusal  may  sometimes  be  shown  in  aggra- 
vation of  danu^es/^  as  evidence  of  the  ''malice"  which  warrants  ptmi- 
tive  damages,  or  as  increasing  the  actual  injury  suffered. 

As  retraction  may  be  evidence  of  an  abs^ce  of  ''malice,"  and  refusal 
to  retract  may  be  evidence  of  its  presence,  when  punitive  damages  are 

covery  of  punitive  damages,  a  retraction  may  also  be  shown  in  mitigation  of  actual 
damages.  White  v.  Sun  Publishing  Co.,  164  Ind.  426, 73  N.  £.  890  (1905) ;  W^:^  9.  Call 
PubliSiing  Co.,  180  N.  W.  263  (Wis.,  1920). 

*  To  compare  the  statutes  on  the  subject,  which  vary  considerably,  see:  1907 
Ala.  Code,  §§3749f  37So,37Si» 3752,3753;  iQM  Ind.  Busns  Ann.  Stat.,  §§380-381; 
1913  Ia.  Cod£  S.  S.,  §  3592a;  Z922  Ky.  Cah&oll's  Stat.,  §  2438b,  i;  19x6  Me.  R£\'. 
Stat.,  c.  87,  §  46;  192 1  Mass.  Gen.  Laws,  c.  231,  §93;  1912  Nev.  Rev.  Laws,  §  6430; 
1913  N.  D.  CoHP.  LAWS,f§§  9555, 9562;  1918  N.  Y..  c  Bisdseye,  Cuioiing  &  Gn.BKKT 
CoNSOL.  Laws,  §  1344;  1919  N.  C.  Consol.  Stat.,  §§2420, 2430, 2431;  1920  Complete 
Tex.  Civn.  Stat.,  art.  5596;  191 7  Utah  Comp.  Laws,  §3692;  1919  Va.  Amm.  Code, 
§  6240;  Z913  W.  Va.  Code,  §4904;  ZQXQ  Wis.  Stat.,  §  4256a.  The  English  sUtute 
was  the  parent  of  this  legislation.  See  1843,  6  &  7  Vict.,  c.  96,  §§  i,  a;  1845,  8  &  9 
Vict.,  c.  75,  §  3.  For  a  discussion  of  this  act,  see  Bowes,  Code  of  Actionable  De- 
famation, §  52;  Odgebs,  Digest  of  the  Law  of  Libel  and  Slander,  5  ed.,  404-406, 
613-640,  644;  783-787.  In  the  United  States  it  has  been  held  that  such  a  statute 
cannot  constitutionally  provide  that  a  retraction  shaU  deprive  a  plaintiff  of  all  but 
''special  damages."  Park  v,  Detroit  Free  Press  Co..  72  Mich.  560, 40  N.  W.  731  (1888); 
Hanson  v.  Krehbid,  68  Kan.  670,  75  Pac.  1041  (1904).  C/.  Post  Publishmg  Co.  «. 
Butler,  137  Fed.  723  (6th  Circ.,  1905);  Allen  v.  Pioneer  Press  Co.,  40  Minn.  117,  41 
N.  W.  936  (1889),  conka.  The  statute  in  question  was  condemned  also  for  its  contmoa 
feature  in  applying  only  to  newspapers  in  Park  0.  Detroit  Free  Press  Co.,  supra,  dm- 
bra,  AUen  v.  Honeer  Press  Co.,  supra;  Osbom  v.  Leach,  135  N.  C.  628,  47  S.  £.  811 
(1904). 

^0  Monaghan  v.  Globe  Newspaper  Co.,  190  Mass.  394,  77  N.  £.  476  (1906);  Goolsby 
V.  Forum  Printing  Co.,  23  N.  D.  30,  135  N.  W.  661  (191 2).  Cf,  Dalziel  v.  Press  Pub- 
lishing Co.,  supra, 

"  Lafonev.  Smith  3  Hurl.  &  Nor.  735  (1858);  Storey  v.  Wallace,  60  HI,  51  (1871). 
In  the  latter  case,  however,  the  jury  was  peimitted  to  give  the  letxaction  soase 
effect. 

u  Evening  News  Association  v.  Tiyon,  42  Mich.  549, 4  N.  W.  267  (1880);  Byrne 
V.  News  Coiporation,  195  Mo.  App.  265,  190  S.  W.  933  (1916).  CoiUra,  Turner  v. 
Hearst,  supra.  The  question  of  the  sufficiency  of  a  retraction  has  been  held  for  the 
coiirt.  Gray  v.  Times  Newspaper  Co.,  74  Mum.  452,  77  N.  W.  204  (1898).  CetUra^ 
Turner  0.  Hearst,  supra, 

^  Reid  V.  Nichols,  166  Ky.  423, 179  S.  W.  440  (1915).  The  failure  of  a  newspaper 
to  publish  news  of  a  pending  libel  action  against  it,  may  be  used  in  the  actkm  as  evi- 
dence of  "malice."  Post  Publishing  Co.  v.  Hallam,  59  Fed.  530  (6tii  Circ.,  1893). 
A  letter  threatening  suit  is  not  a  request  for  retraction.  Bird  v.  Press  Publishing  Co^ 
154  App.  Div.  491,  affd.,  214  N.  Y.  645, 108  N.  E.  1089  (1915), 

^*  Simpson  v,  Robinson,  12  Q.  B.  511  (1848);  Wallace  v.  Jameson,  179  Pa.  St  9S, 
36  Atl.  142  (1897);  Crane  v.  Bennett,  177  N.  Y.  106,  69  N-  E.  274  (1904).  Cf.  Couper 
V,  Lord  Balfour  of  Burleigh,  supra. 
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in  question;  so  the  one  or  the  other  may  be  evidence  of  the  absence  or 
presence  of  the  same  elusive  quality  in  privileged  communications.^'  A 
dictum  in  a  recent  Canadian  case  suggests  the  view  that  a  refusal  to  re- 
tract might  well  be  given  a  somewhat  broader  effect.^*  If  a  defendant 
has  published  statements  defamatory  of  the  plaintiff,  though  "in  good 
faith"  and  on  a  conditionally  privileged  occasion;  and  if,  when  the  plain- 
tiff brings  him  evidence  sufficient  to  convince  a  reasonable  man  of  their 
falsity,  he  refuses  to  take  reasonable  measures  to  counteract  their  effects, 
it  may  well  be  argued  that  he  ought  to  lose  the  protection  of  the  privilege. 
The  private  and  social  interests  in  having  certain  types  of  communi- 
cation freely  made  ^^  must  be  weighed  against  the  interests  in  having 
false  and  defamatory  reports  of  the  same  types  corrected.  The  interests 
of  the  parties  to  the  communication  and  of  society  in  having  a  master, 
so  long  as  he  acts  "in  good  faith, "  perfectly  free  to  give  his  servant  a 
false  and  defamatory  "character,"  ^*  do  not  seem  equal  to  the  interests 
of  the  servant,  the  person  to  whom  the  communication  was  made,  and 
the  public,  in  having  the  master  take  reasonable  steps  to  rectify  his 
statement  on  proof  of  its  falsity.  Similarly,  one  who  issues  a  mistaken 
and  defamatory  credit  report,^*  and  refuses  to  take  reasonable  steps  to 
give  notice  of  the  error,  when  he  knows  of  it,  ought  not  to  be  protected. 


"  Compare  the  effect  of  repetition.  Hemmings  0.  Gasson,  27  L.  J.  Q.  B.  (n.  s.)  252 
(1858);  Sckr  V.  Resnick,  185  N.  W.  273  (la.,  1921).  See  Ely  v.  Mason,  115  AtL  479, 
482  (Conn.,  192 1).   See  16  Harv.  L.  Rev.  147. 

The  nature  of  the  "malice"  which  destroys  immunity  for  a  false  defamatory  pub- 
lication on  a  conditionally  privileged  occasion  is  not  entirely  clear.  By  the  Mtter 
American  view  negligence,  or  want  of  "probable  cause,"  is  enough  to  defeat  a  qualified 
privilege.  White  v,  Nichols,  3  How.  (U.  S.)  266  (1845);  Carpenter  v.  Bailey,  53  N.  H. 
C90  (187^):  Holmes  v.  Clisby,  121  Ga.  241,  48  S.  £.  934  (1904).  This  seems  to  have 
been  Chief  Justice  Cockbum'a  view  in  Morrison  v.  Belcher,  3  F.  &  F.  614  (1863); 
Hedley  v.  Barlow.  4  F.  &  F.  224  (1864);  Blake  v.  Stevens,  4  F.  &.  F  232  (1864).  But 
in  the  law  of  England  and  a  number  of  the  states  a  bad  motive,  or  "bad  faith,"  is  now 
required  to  defeat  a  qualified  privilege.  Clark  v.  Molyneux,  3  Q.  B.  D.  237  (1877); 
Joseph  V.  Baars,  142  wis.  390,  125  N.  W.  913  (1910);  Ely  v.  Mason,  sufra.  Such 
a  requirement  is  inconsistent  with  the  law  generally  i^plicable  to  negligent  acts, 
and  it  unduly  restricts  recovery.  The  aigument  for  the  rule  that  negligence  defeats 
a  qualified  privilege  depends  finally,  like  the  argument  for  the  rule  that  refusal 
to  retract  defeats  a  qualified  privilege,  on  a  balance  of  interests.  See  W.  A.  Pur- 
rington, "  An  Examination  of  the  Doctrine  of  Malice  as  an  Essential  Element  of  Respon- 
sibility for  Defamation  Uttered  on  a  Privileged  Occasion,"  6  Am.  Law.  365.  For 
discussion  of  the  ^ect  of  negligence  as  a  conditional  privilege,  see  also  12  Harv.  L. 
Rev.  221;  16  Haxv.  L.  Rev.  71;  29  Harv.  L.  Rev.  533;  57  U.  Pa.  L.  Rev.  243.  Cf. 
Jeremiah  Smith,  "Liability  for  Negligent  Language,    14  Harv.  L.  Rev.  184. 

^*  Palmer  School  v.  Edmonton,  61  D.  L.  R.  93  (Alta.  Sup.  Ct.,  1021).  The  defend- 
ant was  held  protected  in  making  his  publication,  on  the  ground  of  conditional  privi- 
lege, since  there  was  no  evidence  of  nudice.  The  court  said  that  a  refusal  to  retract 
might  have  changed  the  result.  For  the  facts  of  this  case,  see  Recent  Cases,  infra, 
p.  885.  The  court  does  not  make  it  clear  on  what  ground  it  bases  its  dictum,  and  tiius 
does  no  more  than  "suggest"  the  view  indicated. 

^'  See  Bower,  Code  or  Actionable  Defamation,  \2^et  seq,;  Odgers,  A  Digest  of 
THE  Law  of  Lqel  and  Slander,  5  ed.,  2^19  et  seq.    See  also  7  Harv.  L.  Rev.  312. 

^  Cf,  Child  0.  Affleck,  9  B.  &  C.  403  (1829).  Cf.  also  Lawless  v.  The  Anglo-Egyptian 
Cotton  Co.,  L.  R.  4  Q.  B.  262  (1869);  A.  B.  v.  X.  Y.  [1917]  S.  C.  15. 

^*  Cf.  Ormsby  v.  Douglass,  ^7  N.  Y.  477  (1868);  London  Association  for  Protection 
of  Trade  v.  Greenlands^  [1916]  2  A.  C.  15.  Under  the  rule  suggested,  the  English 
courts  might  fed  safe  m  broadening  the  qualified  privilege  now  extended  to  credit 
agencies.    Cf.  Macintosh  v.  Dun,  [1908]  A.  C.  390. 
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Compromises  might  be  suggested.  Refusal  to  retract,  in  those  juris- 
dictions where  negligence  does  not,  of  itself,  defeat  a  qualified  privilege, 
might  forfeit  the  immunity  only  when  the  original  report  was  negligently 
m£uie.  One  who  refuses  to  retract  might  be  held  liable  for  such  damages 
only  as  could  be  shown  to  flow  from  that  refusal.  On  the  other  hand, 
one  might  be  held  to  refuse  on  peril  of  later  proof  of  the  falsity  of  his 
statements.  And  he  might  be  rigidly  required  to  make  his  retraction 
full,  as  public  as  the  original  statement,  and  before  action.  On  the  whole, 
however,  the  position  that  refusal  to  make  a  reasonable  retraction 
destroys  the  immunity  of  a  conditional  privilege  seems  the  most  satis- 
factory, whether  it  be  embodied  in  decision  or  statute.*^ 


The  Effect  of  Notice  to  the  Buyer  of  Intended  Resale  by 
AN  Unpaid  Seller.  —  The  right  of  an  impaid  seller  having  a  lien  on 
the  goods  to  resell  them  is  wdl  established  in  this  coimtry.^  It  is  gen- 
erally held  that  notice  of  intention  to  resell  is  not  essential,*  and  the 
authorities  agree  that  there  need  not  be  notice  of  the  time  and  place 
of  resale.*  By  the  prevailing  view,  the  one  requisite  to  the  validity  <rf 
the  resale  is  that  it  be  made  at  such  a  time  and  place  and  in  such  a 
manner  as  to  afford  reasonable  protection  to  the  interests  of  the  de- 
faulting buyer.^  If  the  seller  fulfills  this  requirement,  he  may  recover 
from  the  buyer  the  difference  between  the  resale  price  and  the  original 
contract  price.* 

*^  Such  a  law  would,  in  effect,  impose  a  new  liability  for  failure  to  act.    On  this 
point,  see  James  Barr  Ames,  "Law  and  Morals,"  22  H^v.  L.  Rev.  97,  111-113. 
As  to  when  a  retraction  may  reasonably  be  demanded,  see  the  citations  in  note  14, 

One  of  the  advantages  of  narrowing  the  definition  of  conditional  privilege  by  making 
it  defeasible  by  refusal  to  retract  or  negligence  is  that  a  ground  is  thus  afforded  for 
enlarging  its  scope  to  include  some  of  the  cases  which  are  otherwise  treated  as  gossip, 
and  governed  by  the  harsh  law  of  absolute  liability.  Under  the  proposed  rule,  the 
family  minister,  doctor,  or  lawyer,  or  anyone  in  the  position  of  family  adviser,  might 
safely  enjoy  a  conditional  privilege  in  making  a  communication  to  a  girl  as  to  the 
character  of  her  suitor.  C/.  Joannes  v.  Bennett,  5  Allen  (Mass.)  r69  (1862).  One  who 
without  negligence  makes  a  report  under  a  reasonable  but  mistaken  belief  in  the  exist- 
ence of  drcimistances  which  would  make  his  statements  privileged  mi^t  wdl  be 
afforded  similar  protection.  Cf.  Hebditch  v.  MadQwaine,  [1894]  2  Q.  B.  54.  See  8 
Harv.  L.  Rev.  235.    Cf.  also  Macintosh  v.  Dun,  supra, 

1  See  WiLUSTON,  Sales,  c.  16;  Buxdick,  Sales,  3  ed.,  289;  2  Mechem,  Sales, 
§§  162 1  et  seq, 

*  See  Wrijgley  v.  Cornelius,  162  111.  92,  44  N.  £.  406  (1896);  Van  Brodden  t, 
Smeallie,  140  N.  Y.  70,  75,  3^  N.  E.  415,  416  (1893).  Cf.  Pratt  v.  Freeman  Co.,  115 
Wis.  648,  92  N.  W.  368  (1902).  Contra,  Dill  v.  Mmnford,  19  Ind.  App.  609, 49  N.  £. 
861  (1898).    See  WnxisTON,  Sales,  §  548;  2  Mechem,  Sales,  §§  1633-1636. 

»  Woodward  v.  Tyng,  123  Md.  98,  91  Atl.  i66  (1914).  Cf.  Walker  v.  Gateway 
Milling  Co.,  121  Va.  217,  92  S.  £.  826  (1917).    See  Williston,  Sales,  §  549. 

«  Clore  V.  Robinson,  100  Ky.  402,  38  S.  W.  687  (1897).  See  Morris  v.  Wibaux, 
IS9  ni.  627,  646,  43  N.  E.  837,  842  (1896).  Cf.  Ackerman  v.  Rubens,  167  N.  Y.  405, 
60  N.  E.  75b  (1901).    See  Williston,  Sales,  §  547. 

*  Dustan  0.  McAndrew,  44  N.  Y.  72  (1870);  Van  Brocklen  v.  Smeallie,  140  N.  Y.  70, 
35  N.  E.  415  (1893);  Bowden  v.  Southern,  etc.  Co.,  206  S.  W.  124  (Tex.  Civ.  App., 
19 18).  See  2  Mechem,  Sales,  §  1643.  The  seUer  may  ke^  any  profits  irom  the 
resale.  Bridgford  v.  Crocker,  60  N.  Y.  627  (1875).  See  Univosk  Sales  Act, 
§  60  (i);  Williston,  Sales,  §  553. 
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Although  notice  to  the  buyer  of  intention  to  resell  and  of  the  time, 
place,  and  terms  of  the  resale  is  not  essential,  such  notice  or  its  absence 
may  be  relevant  on  any  issue  involving  the  reasonableness  of  the  dura- 
tion of  the  buyer's  drfault  *  or  the  fairness  of  the  resale.'  A  recent 
decision®  attributes  greater  significance  to  the  giving  of  notice,  by 
holding  that  the  buyer's  failure  to  object  before  the  resale,  precludes 
him  thereafter  from  asserting,  as  a  defense  to  an  action  by  die  seller, 
that  the  resale  was  not  made  in  the  exercise  of  ''reasonable  care  and 
judgment."  • 

The  question  thus  presented  would  seem  an  important  one  commer- 
cially, but  there  is  a  striking  absence  of  authority  upon  iO^  Pride  v. 
Marshall  ^  bids  fair  to  become  a  leading  case.  The  seller  gave  four 
days  notice  of  the  time,  place,  and  terms  of  resale.  The  buyer  neither 
consented  nor  objected  thereto.  The  sale  was  held,  and  the  seller  sued 
the  buyer  for  the  difference  between  the  contract  and  resale  prices. 
The  buyer  contended  for  his  defense  that  the  terms  of  the  resale  were 
unreasonable,  that  it  was  not  reasonably  advertised,  and  that  a  better 
price  could  have  been  seciured  in  the  Middle  West  than  in  Boston,  the 
place  where  the  resale  was  made. 

Since  the  remedy  of  reselling  the  buyer's  goods  is  a  privilege  con- 
ferred by  the  law  upon  the  tmpaid  seller,  that  party,  to  have  the  benefit 
thereof,  must  exercise  this  privilege  reasonably,^  and  must  prove  that 
he  did  so.^'   Logically,  the  buyer  ntiay  deny  this  reasonableness,  unless 

The  Uniform  Sales  Act  codifies  the  law  as  to  the  seller's  rights  thus  far  stated. 
See  Uniporii  Sales  Act,  §  60;  Mass.  Genl.  Laws,  c  106,  §  49. 

*  See  Uniform  Sales  Act,  §  60  (3).  See  VanBrocklen  v.  Smealue,  supra,  at  75.  See 
WiLLiSTON,  Sales,  §  548.  As  to  whether  the  reasonableness  of  resale  is  a  question 
of  fact  or  of  law,  see  Woodward  v.  Tyng,  123  Md.  98,  113,  ox  Atl.  166,  167  (1914); 
Morris  v.  Wibaux,  159  111.  627, 645, 43  N.  E.  837,  842  (1896). 

'  See  WnxisTON,  Sales,  (  548;  2  Sedgwick,  Damages,  p  ed.,  §  755. 

*  Pride  v,  Marshall,  131  N.  £.  183  (Mass.,  192 1).  For  tne  facts  of  this  oase  see 
Recent  Cases,  infraj  p.  887. 

*  See  Uniform  Sales  Act,  §  60  (5).    See  also  note  4,  supra, 

^  The  only  other  expression  of  opinion  which  could  be  found  upon  the  point  is 
a  strong  dictum  contra  in  West  v.  Cunningham,  9  Port.  (Ala.)  104. 108  (1839).  Mendel 
0.  MiUer,  126  Ga.  834,  56  S.  £.  88  (1906),  sometimes  dted  to  the  same  effect,  is  dis- 
tinguishable. In  the  case  of  resale  by  an  unpaid  pledgee,  the  Massachusetts  court 
has  held  that  failure  to  object  to  the  place  of  resale  aifter  notice  thereof  precludes 
the  pledgor  from  asserting  its  unreasonableness.  Guinzburg  v.  Downs  Co.,  165  Mass. 
467,  43  N.  £.  195  (1896).  This  seems  to  be  the  only  decision  so  holdiiog,  and  an 
unlknited  application  of  its  principle  may  not  be  desirable.  In  Pride  9.  Marshall, 
the  court  was  apparently  impressed  by  the  analogy  between  the  cases.  As  to  the 
similarity  in  the  positions  of  an  unpaid  seller  and  an  unpaid  pledgee,  see  Madison 
V.  Weyl-Zuckerman,  60  Cal.  Dec.  243,  192  Pac.  zio  (1920);  Tuthill  v.  Skidmore, 
124  N.  Y.  148,  154,  26  N.  £.  348,  349  (1891).  In  general,  the  unpaid  seller  stands 
in  the  better  position.  For  example,  he  may  keep  any  profits  from  the  resale  (see 
note  5,  supra)  f  and  he  may  at  the  leaale  buy  in  the  goods  himself.  Ackerman  9. 
Rubens,  supra, 

"  See  note  8,  supra. 

^  See  Uniform  Sales  Act,  §  60  (5}.  It  is  often  suggested  that  the  seller  acts 
as  the  buyer's  agent  in  making  the  resale.  This  b  not  true.  It  is  a  power  given  by 
the  law.  See  Moore  v.  Potter,  155  N.  Y.  481,  487,  50  N.  £.  271,  272  (1898).  Sc« 
WnxisTON,  Sales,  §  553;  2  Mechem,  Sales,  §  1629. 

^  Thayer  Lumber  Co.  9.  Naylor,  100  Miss.  841,  57  So.  227  (191 1);  Brownlee  9. 
Bolton,  44  Mich.  218,  6  N.  W.  657  (1880).  C/.  Wisconsin,  etc  Lumber  Co.  ». 
Buschow  Lumber  Co.,  236  S.  W.  410  (Mo.  App.,  1922). 
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he  has  estopped  himself  from  so  doing.  This  he  can  do  only  by  giving 
the  seller  reason  to  believe  that  he  acquiesces  in  what  is  being  done." 
On  the  other  hand,  the  result  of  Pride  v.  Marshall  achieves  a  certainty 
which  may  go  far  to  offset  logical  difficulties  in  reaching  it.  It  insures 
that  the  seller  may  know  just  where  he  stands,  and  avoids  troublesome 
inquiries  into  the  buyer's  state  of  mind.  The  effect  of  notice  on  the 
buyer's  right  to  assert  unreasonableness  must,  therefore,  be  decided 
with  two  considerations  in  mind:  (i)  the  possibility  of  working  out  an 
estoppel;  and  (2)  the  commercial  need  of  certainty. 

First,  as  to  the  terms  of  resale,  the  buyer  had  notice,  and  if  any  of 
them  were  unreasonable,  he  must  have  known  it  at  that  time.  It  works 
no  hardship  in  such  a  case  to  require  prompt  remonstrance;  and  to  hold 
contra  would  render  the  position  of  the  sdler  less  certain  than  is  com- 
mercially desirable.  He  may  reasonably  consider  that  the  buyer  acqui- 
esces to  these  terms  by  his  silence.  It  is  submitted  that  the  decision  is 
sound  in  protecting  him  when  he  acts  accordingly. 

The  buyer's  second  objection  was  to  the  amount  and  kind  of  adver- 
tising. He  had  no  notice  as  to  either.  This  decision  requires  the  buyer 
to  inform  himself  at  his  peril,  and  puts  the  burden  of  seeing  that  the 
resale  is  reasonable  in  this  respect  squarely  upon  him.  It  is  not  a  very 
great  burden,  however,  for  complete  information  can  be  had  upoQ 
inquiry  from  the  seller.^^  Failure  to  take  this  simple  step  may  reason- 
ably be  interpreted  by  the  latter  as  a  representation  of  acquiescence  in 
whatever  is  being  done;  and  when  the  seller  is  thus  ''lulled  into  secur- 
ity," ^*  and  acts  accordingly,  it  is  arguable  that  the  buyer  is  estopped 
from  asserting  imreasonableness.^^  The  result  thus  reached  seems  to 
accord  with  the  requirements  of  business  convenience. 

The  third  objection,  as  to  the  place  of  resale,  presents  a  still  diffemt 
problem.  The  buyer  had  notice  of  the  place,  but  asserted  that  he  did 
not  know  enough  collateral  facts  to  judge  of  its  reasonableness.^'   The 

14  In  Guinzbuxg  v.  Downs  Co.,  note  10,  supra^  the  court  said  that  silence  after 
notice  is  a  waiver  of  the  right  to  object.  ''Waiver"  is  a  slippery  tenn;  it  seems 
better,  if  a  true  estoppel  cannot  be  worked  out,  to  place  the  decision  frankly  upon 

founds  of  practicability  or  commerdai  convenience.    See  2  Wiixiston,  Contracis, 
679. 

1*  The  seller's  refusal  to  tell  what  advertising  is  being  done  would  ordinarfly  fore- 
close him  from  asserting  either  estoppel  or  commercial  need  for  bis  own  protection, 
and  would  be  evidence  of  unreasonableness  and  bad  faith. 

*•  See  EwART,  Estoppel,  40, 133. 

1^  A  dose  analogy  is  found  in  the  case  where  failure,  during  the  erection  of  a  house, 
to  make  inquiry  as  to  the  exact  property  line  was  held  to  estop  an  adjoining  owner 
from  asserting  that  the  house  extended  upon  his  land.  Greene  9.  Smith,  57  Vt.  268 
(1884).  It  has  often  been  held  that  where  a  man  stands  by  and  knowuqgly  allows 
his  property  to  be  sold,  without  remonstrance,  to  one  who  buvs  under  an  erroneous 
impression  of  title,  he  is  estopped  from  later  asserting  that  the  seller  did  not  have 
authority  to  sell  it.  Chapman  v.  Pingree,  67  Me.  198,  202  (1877);  Pickard  v.  Sears, 
6  Ad.  &  £.  469  (1837}.  See  Trenton  Banking  Co.  9.  Duncan,  86  N.  Y.  221,  2A 
(1881).    See  BiGELOW,  Estoppel,  6  ed.,  603, 648  et  seq. 

!•  The  market  in  the  Middle  West  was  better  than  that  in  the  East,  and  tiK 
seller,  a  national  organization,  was  alleged  to  have  known  that  fact.  The  buyer,  a 
local  dealer,  claimed  that  he  himself  did  not  know  it.  The  opinipn  ««m«vn^  the  con- 
trary, and  upon  that  interpretation  the  situation  b  similar  to  that  disnwsed  under 
the  buyer's  first  objection,  supra,  and  the  decision  upon  it  is  deady  rig^t.  It  b, 
furthermore,  doubtful  if  the  seller  would  have  been  obliged  to  take  the  goods  to  the 
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seller  could  not  be  expected  to  give  data  as  to  widespread  market  con- 
ditions, and  in  many  cases  would  not  himself  have  such  knowledge. 
Inquiry  from  him  would  probably  be  fruitless.  It  savors  of  refinement 
to  say  that  failure  to  make  such  an  inquiry,  predestined  to  be  unavail- 
ing, is  a  representation  of  complete  approval  as  to  the  place  of  resale. 
On  the  other  hand,  the  seller  has  given  all  the  information  that  he 
could  reasonably  be  expected  to  volunteer;  and  if  he  acts  in  good  faith, 
the  interests  of  the  mercantile  community  may  demand  his  protection 
strongly  enough  to  warrant  the  resulting  curtailment  of  the  buyer's 
rights.  This  result  is  less  harsh  in  view  of  the  fact  that,  after  all,  it 
was  the  buyer's  own  default  that  created  the  necessity  for  the  resale. 


The  Responsibility  of  an  Involuntary  Bailee.  —  When  goods 
are  thrust  unexpectedly  upon  one  under  circumstances  which  make  it 
impossible  for  him  to  decide  whether  or  not  he  will  take  them  into  his 
possession,  what  is  his  responsibility  toward  them?  The  cases  involving 
the  point  are  not  common,  but  the  frequency  with  which  such  a  bailee 
is  made  the  object  of  a  fraud  urges  a  clear  determination  of  his  status. 
Story  early  styled  him  an  ''involimtary  bailee,"  ^  and  intimated  that  he 
would  have  the  same  obligation  of  care  toward  the  article  while  in  his 
custody  as  a  finder.^  Later  text-writers  have  assimilated  the  position 
of  the  two  without  further  discussion.'  The  finder  has  in  turn  been 
rightly  assimilated  to  the  gratuitous,  volimtary  bailee.^  The  responsi- 
bilities of  the  latter  include  the  exercise  of  at  least  slight  diligence  in 
the  custody  of  the  article,  with  a  duty  to  redeliver  to  the  baUor.*  A 
misdelivery  by  such  a  bailee,  though  fraudulently  procured  and  made 
without  negligence  on  his  part,  is  a  conversion.*   But  is  an  involuntary 


Middle  West  to  sell  them  had  the  buyer  requested  it.  Cf.  Ginn  v.  Coal  Co.,  143  Mich. 
84,  106  N.  W.  867  (1906).  It  is  a  matter  of  degree.  Had  the  better  market  been 
less  distant,  reasonable  care  on  the  seller's  part  might  have  demanded  that  he  seek 
that  market,  and  failure  to  do  so  would  be  evidence  of  bad  faith.  See  Anderson  v. 
Frank,  45  Mo.  App.  482,  487  (1891). 

^  See  Story,  Bailments,  4  ed.,  §§  44a,  83a.  (The  fourth  edition  was  the  last  to 
receive  the  personal  supervision  of  Mr.  Justice  Story.) 

*  See  §  83a.  The  learned  author,  it  should  be  noted,  was  referring  only  to  the 
care  required  in  protecting  the  article,  and  not  to  the  responsibility  respecting  a 
delivery. 

*  See  Hale,  Baojients  and  Carsiers,  44;  Dobie,  Bailments  and  Carriers,  52. 

*  Bums  V.  State,  145  Wb.  373,  128  N.  W.  987  (1910);  Dougherty  v.  Posegate, 
3  Iowa  88  (1856).  See  Smith  v,  N.  &  L.  R.  R.,  27  N.  H.  86,  90  (1853).  Cf.  Cox  ». 
Rixon,  50  L.  T.  222.(1871).    See  also  50  L.  T.  233. 

The  finder  is  under  no  obligation  to  assume  possession  of  the  article,  economically 
advisable  as  it  might  be  to  do  so.  ConsequenUy,  when  he  does  take  it  into  his  posses- 
sion, he  voluntarily  undertakes  the  duties  of  a  depositaiy.  In  jurisdictions  where 
finders  have  a  statutoiy  lien,  they  are  like  bailees  for  hire.  See  Smith  v,  N.  &  L. 
R.  R.,  5M^a,at  91.  See  Hale,  op.  cii.^  43;  Van  Zile,  Bailments  and  Carriers, 
2  cd.,  §  89. 

*  First  judicially  enunciated  in  Coggs  v,  Bernard,  2  Ld.  Ray.  909, 914, 920  (1703). 
See  Joseph  H.  Beale,  Jr.,  ''Gratuitous  Undertakings,"  5  Harv.  L.  Rev.  222,  228. 
See  also  cases  cited  in  note  6,  infra, 

*  Jenkins  v.  Bacon,  iii  Mass.  373  (1873);  Rubin  0.  Huhn.  229  Mass.  126,  1x8 
N.  £.  290 (1918); Hickso. Lyle,  46  Mich.  488,  9  N.  W.  529  (1881);  HubbeU  0.  Blandy, 
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bailee  in  the  same  situation?  A  recent  decision  ^  in  New  York  hoUs 
that  he  is,  and  that  consequently  a  misdelivery  renders  him  liable  m 
trover,  without  inquiry  as  to  the  care  exercised. 

The  early  statement  by  Story  r^arding  the  care  required  of  an 
involuntary  bailee  to  preserve  the  artide  while  in  hb  custody,  is  justified 
by  the  social  interest  in  preventing  the  waste  of  goods.  But  it  is  another 
matter  to  impose  the  extraordinary  liability  for  conversion  upon  an 
involuntary  bailee  who  misdelivers  without  negligence.'  To  do  so 
practically  means  that  he  who  has  goods  thrust  upon  him  insures 
that  he  will  part  with  them  to  the  bailor  or  the  bailor's  nominee  only. 
This  liability  has  been  fastened  upon  a  gratuitous,  volimtary  bailee, 
even  where  the  bailment  is  for  the  bailor's  sole  benefit.*  No  cases  have 
been  found  which  indicate  whether  the  suggested  analogy  between  a 
finder  and  a  gratuitous,  volimtary  bailee  would  be  carried  to  this  extent, 
but  it  is  not  unlikely  that  a  misdelivery  by  a  finder  would  be  a  con- 
version.^® However,  surely  here  the  verge  of  legal  severity  is  ap- 
proached.^^ In  the  cases  of  the  gratuitous,  voluntary  bailee  and  the 
finder,  the  interest  in  preventing  further  migration  of  property  from 
its  true  owner  prevails  over  the  interest  of  the  custodian  in  not  being 
subjected  to  severe  risks,  because  he  has  assumed  possession.  But  that 
must  be  an  unusual  property  interest  which  imposes  a  converter's 
liability  upon  one  who  has  undertaken  nothing,  —  in  favor  of  a  bailor 
who  may  himself  have  been  at  fault. '^  The  personal  interest  of  the 
bailee  in  being  immune  from  imassumed,  severe  risks  should  not  be  so 
easily  disregarded  in  favor  of  an  interest  in  property. 

There  is  little  discussion  in  the  cases  on  the  liability  of  an  involuntary 

87  Mich.  209, 49  N.  W.  502  (1891);  Wear  V.  Gleasoxi,  52  Ark.  364, 12  S.  W.  756  (1890}. 
See  CooLEY,  Torts,  632.   Cf.  Schouler,  Bailments,  3  ed.,  §  58. 

'  Cowen  V.  Pressprich,  192  N.  Y.  Supp.  242  (Sup.  Ct.,  App.  Term).  For  the  ficts 
of  this  case  see  Recent  Cases,  infra,  p.  890.  The  majority  of  two  rely  principally 
on  Hiort  v.  Bott,  L.  R.  9  Ex.  86  (1874).  There  G,  a  former  broker  for  A,  ordered 
of  A  a  consignment  of  goods  to  be  sent  to  B.  a  reliable  purchasing  house  which  knew 
nothing  of  G.  The  goods  were  shipped  unoer  a  delivery  order  to  the  order  of  con- 
signor or  consignee.  G,  representing  himself  to  be  the  agent  of  A,  called  upon  B, 
and  B,  intending  to  correct  the  "error,"  indorsed  the  delivery  order  to  G,  who 
absconded.  A  recovered  against  B  in  trover.  The  case  is  not  a  fair  authority  for 
the  liability  of  an  involimtary  bailee,  since  B  could  have  resisted  possession.  This 
is  pointed  out  in  the  dissenting  opinion  in  the  principal  case,  and  seems  clear  from 
the  opinion  of  Baron  Cleasby  in  Hiort  0.  Bott,  supra,  at  91.  See  also  the  aigument 
of  counsel  in  Hiort  v,  Bott.  supra^  at  88. 

'  There  was  no  allegation  of  negligence  in  the  complaint  in  the  case  under  dis- 
cussion, and  the  case  is  decided  solely  on  the  theory  of  absolute  liability  for  trover. 
Mr.  Justice  Lehman,  dissenting,  foimd  no  evidence  of  negligence,  had  there  been 
an  allegation. 

*  See  cases  dted  in  note  6,  supra, 

10  See  Coke's  dictiim  to  this  effect  in  Isaack  v.  Clark,  2  Bulst.  306,  312  (161 5). 
But  cf.  St.  Germain,  Doctor  and  Student,  Dial.  2,  c.  38,  "H  a  finder  didiveis 
to  another  to  keep  that  runneth  away  with  them  he  will  be  discharged."  The  cases 
dted  in  note  4,  supra,  did  not  involve  liability  for  misdelivery. 

"  See  Morton,  J.,  dissenting,  in  Jenkins  v.  Bacon,  in  Mass.  373,  380  (1873). 

"  In  Cosentino  9.  Dominion  Express  Co.,  16  Man.  L.  R.  563,  567  (1905),  the 
aigument  was  made  by  coimsel  that  an  involuntary  bailee,  a  finder,  and  a  gratuitous, 
voluntary  bailee  should  all  be  treated  alike.  Perdue,  J.  A.^  dissenting,  adopted  this 
view  in  Hiani^ring  the  care  required  to  protect  the  article  while  in  the  bailee's  custody. 
See  pp.  572-575. 
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bailee  for  a  misdelivery.  In  1870,  the  Court  of  Exchequer  held  that  a 
defendant,  whom  they  classified  as  an  involimtary  bailee,  had  a  duty 
of  due  care  to  effect  a  redelivery  to  the  origin^  owner,  and  having 
exercised  such  care,  had  no  further  liability  for  a  misdelivery.^'  But 
there  is  no  substantial  authority  in  this  country.^^  In  a  somewhat 
related  situation  —  that  of  a  carrier  who  becomes  warehouseman  by 
necessity  when  the  consignee  cannot  be  promptly  f oimd  —  there  is  a 
conflict  of  authority  as  to  the  liability  for  innocent  nusdeliveries.^* 
Under  modem  concUtions,  the  responsibility  would  seem  appropriately 
to  be  that  of  an  ordinary  warehouseman.^* 

If  the  defendant  bailee  is  to  be  held  for  his  negligence  only,^^  it  would 
seem  pertinent  to  inquire  into  the  element  of  the  plaintiff's  fault.  But 
an  application  of  principles  analogous  to  the  doctrine  of  the  ''last  clear 
chance"  should  prevent  a  negligent  defendant  from  shielding  his  lia* 
bility  for  a  misdelivery  under  a  plea  of  contributory  negligence." 
Where  the  responsibility  for  a  misdelivery  is  absolute,  as  in  the  case 
of  the  gratuitous,  voluntary  bailee,  and  probably  of  the  finder,  the 
plaintiff's  negligence  could,  of  course,  be  no  defense.  ^® 

On  principle  it  seems  that  the  interest  of  the  involuntary  bailee  in 
being  free  from  the  extraordinary  liability  for  conversion  of  goods,  the 

"  Heugh  V.  London  &  N.  W.  Ry.  Co.,  L.  R.  5  Ex.  51  (1870).  In  two  earlier  cases, 
Stephenson  v.  Hart,  4  Bing.  476  (1828),  and  DudOE  v.  Budd,  ^  B.  &  B.  177  (1822),  the 
court  had  left  it  to  the  jury  to  determine  with  what  care  the  defendant  involuntary 
bailee  effected  his  delivery,  treating  the  liability  as  one  based  on  negligence.  An 
unsatisfactoiy  nisi  fnus  case  relating  to  an  involuntary  bailee  is  Howard  v.  Harris, 
I  Cab.  &  £L  253  (1884).  Here  an  involuntary  bailee  refused  to  redeliver  to  the 
bailor,  assigning  no  reason  other  than  that  the  goods  could  not  be  found,  and  the 
court  held  that  the  plaintiff  had  not  made  out  a  case  for  the  jury.  See  a  criticism 
of  this  case  in  2  Beven,  Negligence,  2  ed.,  907.  These  cases  probably  represent 
the  only  English  authority  on  the  point. 

"  In  Krumsky  t>.  Loeser,  37  Misc.  504,  75  N.  Y.  Supp.  1012  (1902),  a  misdelivery 
by  an  involuntary  bailee  was  held  not  to  be  a  conversion.  The  opinion,  however, 
does  not  adequately  treat  the  problem.  In  Weinstein  v.  Modem  Silk  Co.^  170  N.  Y. 
Supp.  529  (1918).  there  is  a  questionable  dictum  that,  "It  (defendant  mvoluntary 
bailee)  owea  no  ooligation  to  the  plaintiffs,  because  the  latter^s  representative  merely 
dropped  the  plaintiff's  goods  in  defendant's  premises."  Foster,  J.,  in  Hall  9.  Boston 
&  Worcester  K.  R.  Coip'n,  14  Allen  (Mass.)  439,  443  (1867),  broadly  declared  that, 
"A  misdelivery  of  property  by  any  bailee  to  a  person  unauthorized  by  the  true 
owner  is  of  jtself  a  conversion  •  .  .'*  The  majority  opinion  in  the  case  under  dis- 
cussion concludes  that  Heugh  v,  London  &  N.  W.  Ry.  Co.,  supra,  has  been  disap- 
proved in  the  United  States,  but  the  citations  there  given  do  not  bear  out  tms 
contention. 

"  See  Oderdirk  v,  Fargo,  61  Hun,  418,  16  N.  Y.  Supp.  220  (1891);  I.  &  St.  L. 
R.  R.  Co.  V.  Hemdon,  81  111.  143  (1876);  Diamond  Joe  Line  v.  Carter,  76  111.  App.  470 
(1898).    See  also  2  Hutchinson,  Caiuoers,  3  ed.,  §§  681-686. 

"  /.«.,  a  misdelivery  is  a  conversion.  Hudmon  v.  Du  Bose,  85  Ala.  446,  5  So.  162 
(1888);  P.  &  P.  Union  Ry.  Co.  v.  Buckley,  114  111.  337,  2  N.  E.  179  (1885);  Fifth 
Nat.  Bank  ».  Providence  Warehouse  Co.,  17  R.  I.  112,  20  Atl.  203  (1890).  The 
carrier  must  contemplate  the  possibility  of  necessary  temporary  storage,  when  the 
consignee  cannot  be  promptly  foimd,  and  so  cannot  be  said  to  have  become  ware- 
houseman against  its  will. 

*'  This  view  is  intimated  in  Salmond,  Torts,  5  ed.,  347,  footnote. 

*•  Sed  quaere  what  the  result  would  be  if  the  plaintiff  intentionally  thrust  the 
article  on  the  defendant  without  intending  to  make  a  gift.  See  Weinstein  v.  Modem 
Silk  Co.,  170  N.  Y.  Supp.  529  (1918). 

!•  The  contrary  view  expressed  in  Morris  v.  Third  Ave.  R.  R,,  i  Daly  (N.  Y.) 
302,  205-206  (1862),  is  untenable. 
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possession  of  which  he  has  not  assumed,  should  prevail  in  the  absence 
of  some  countervailing  social  interest  calling  for  absolute  liability;  and 
that  his  responsibility  should  be  limited  to  the  exercise  of  reasonable 
care  in  the  safe  keeping  of  the  goods  and  in  effecting  a  return  to  the 
owner,  with  a  corresponding  lien  for  proper  expenditures  in  so  doing. 


Jurisdiction  to  Tax  Income  as  Affected  by  Change  of  Domicil, 
—  When  a  taxpayer  has  acquired  his  domicil  within  the  taxing  state 
during  the  fiscal  period  for  which  an  income  tax  is  levied,  the  question 
has  been  raised  as  to  the  jurisdiction  of  this  state  to  tax  income  received 
during  the  fiscal  period  but  prior  to  the  acquisition  of  thepresent  domidL^ 
To  arrive  at  an  answer,  it  is  necessary  to  consider  the  various  forms  of 
tax  which  may  be  imposed  imder  the  name  of  an  income  tax,^  and  the 
ability  of  the  state  to  make  the  operation  of  each,  in  effect,  retroactive.' 

Income  is  property  acquired  by  creation  from  other  property  or  by 
transfer.^  As  a  matter  of  theory,  therefore,  it  is  conceivable  that  an 
income  tax  may  be  laid  as  a  personal  tax  upon  the  person  recerving 
the  income;  as  an  excise  upon  the  transaction  by  which  it  is  gained; 
or  as  a  property  tax,  either  upon  the  property  from  which  it  has  been 
created,  or  upon  the  income  itself  as  property. 

A  personal  tax  may  normally  be  levied  at  the  domicil  of  the  tax- 
payer at  the  time  at  which  liability  for  the  tax  is  created.*  This  is 
true  even  when  the  amount  of  the  tax  on  the  person  is  measured  by 
the  value  of  his  property  situated  abroad,*  except  only  if  it  be  land' 
or  tangible^  personalty  having  a  permanent'  foreign  sUus.^^    But 

^  Hart  V.  Tax  Conmiissioner,  132  N.  E.  621  (Mass.,  1921).  For  the  facts  of  this 
case,  see  Recent  Cases,  infra,  p.  889. 

*  Often  a  single  income  tax  law  imposes  more  than  one  kind  of  tax.  Thus  a  law 
which  taxes  the  income  of  non-residents  acquired  within  the  state,  and  also  the  foreign 
acquisitions  of  residents,  imposes  either  an  excise  or  a  property  tax  by  the  first  pro- 
vision and  a  person^  tax  by  the  second.  The  legislative  intent  as  to  the  kind  of  tax 
must  be  ascertained  by  the  practiod  effect.  It  not  infrequently  h^^>ens,  however, 
that  a  limitation  on  the  legislative  power  to  impose  one  kind  or  another  is  created 
by  some  provision  in  the  state  constitution.    See  (pinion  of  the  Justices,  220  Mass. 

613  (1915). 

*  See  Rugg,  C.  J.,  in  Tax  Conmiissioner  v.  Putnam,  227  Mass.  522,  526,  116  N.  £. 

904,  907  (191 7);  Maguire  v.  Tax  Commissioner,  230  Mass.  503,  512, 120  N.  E.  162, 
166  (1918). 

^  See  Shaffer  v.  Carter,  252  U.  S.  37,  50  (1919);  Opinion  of  the  Justices,  xw/ro, 
at  624. 

*  Kimtz  V.  Davidson  County,  6  Lea  (Tenn.)  65  (1880).   See  31  Harv.  L.  Rev.  786. 

*  The  tax  is  usually  said  to  be  based  on  the  doctrine  mdnlia  sequwUur  p^samtm. 
This  doctrine  is  entirely  a  fiction,  however,  and  the  real  nature  of  the  tax  is  a  tax 
on  the  person.  McKeen  v.  Northampton,  49  Pa.  519  (1865).  See  32  Hakv.  L.  Rev.  168. 

»  Louisville,  etc.  Ferry  Co.  v,  Kentucky,  188  U.  S.  385  (1902);  Bittinger's  EsUte, 
129  Pa.  338,  18  Atl.  132  (1889). 

*  Intangible  personalty,  even  though  it  has  such  a  ''business  sUus*^  in  another 
state  as  to  be  taxable  there,  may  be  included  in  the  property  with  respftct  to  which 
the  owner  is  taxed  at  his  domicil.    Fidelity  &  Columbia  Trust  Co.  9.  Louisville, 

24s  U.  S.  54  (1917). 

*  The  owner  is  taxable  with  respect  to  tangible  personalty  which  has  not  acquired 
a  permanent  situs  abroad.    Coe  v.  Errol,  116  U.  S.  517  (1886);  Bemis  v.  Boston, 

i«  Union  Refrigerator  Transit  Co.  «.  Kentucky,  199  U.  S.  194  (1905). 
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when  it  is  attempted  to  levy  an  income  tax  with  respect  to  that  part 
of  the  taxpayer's  income  which  was  accumulated  before  lus  change  of 
domicil,  the  question  is  not  merely  one  as  to  the  taxability  of  income 
acquired  abroad,^^  but  is  complicated  by  the  fact  that  often  ownership 
has  ceased  before  acquisition  by  the  taxing  state  of  jurisdiction  over  the 
person.  The  fairness  of  a  tax  measured  by  property  owned  when  the 
liability  for  the  tax  arises  is  apparent,  since  payment  may  be  made  out 
of  that  property.  But  it  seems  arbitrary  and  hardly  according  to  "  due 
process"  ^^  to  make  its  amount  dependent  on  the  ownership  of  property 
with  respect  to  which  throughout  the  entire  period  ^  of  ownership  the 
taxpayer  had  no  notice  of  the  imposition  or  pending  imposition  of  a 
liabiHty." 

If  the  tax  is  in  the  nature  of  an  excise,^*  it  may  be  imposed  only  *• 
at  the  place  at  which  the  income  accrues.^^  The  state  is  powerless  to 
impose  a  tax  on  an  act  abroad  ^'  or  a  privilege  conferred  by  foreign 
law,^'  and  accordingly  the  state  of  the  domicil  may  impose  an  excise 
only  if  the  taxable  operation  takes  place  within  its  borders. 

14  Allen  (Mass.)  566  (1867).  The  test  of  exemption  from  a  tax  at  the  domicil  seems 
to  be  that  it  will  be  grantcxi  if  the  property  is  subject  to  taxation  abroad.  See  New 
York  Cent.  R.  R.  9.  Miller,  20a  U.  S.  584,  597  (1905). 

u  Taxability  at  the  domicil  with  respect  to  income  acquired  and  received  abroad 
has  under  some  circumstances  at  least  long  been  recognized  as  proper.  Memphis, 
etc.  R.  Co.  V.  U.  S.,  108  U.  S.  228  (1882}.  Taxability  of  income  at  the  place  of  its 
creation  is  also  undisputed.  Shaffer  v.  Carter,  supra.  But  this  rule  is  somewhat 
anomalous,  for  ordinarily  a  fair  d^ree  of  permanence  within  the  jurisdiction  is 
requisite.  See  J.  H.  Beale,  "Jurisdiction  to  Tax,"  32  Ha&v.  L.  Rev.  587,  597  ei  seq. 
Accordingly,  though  the  test  indicated  by  the  Supreme  Court  since  the  Union  Re- 
frigerator Transit  Co.  case  of  taxability  at  the  domicil  with  reference  to  tangible 
property  situated  abroad  was  whether  or  not  it  was  subject  to  taxation  elsewhere, 
it  seems  doubtful  whether  this  test  will  be  applied  to  income.  See  Maguire  v.  Tax 
Commissioner,  supra.  Nevertheless,  if  the  income  is  tangible  and  at  once  acquires 
a  permanent  situs  abroad,  the  owner  is  not,  consistently  with  the  principle  of  the 
Union  Refrigerator  Transit  Co.  case,  taxable  with  respect  to  it  at  his  domicil.  See 
Union  Ref.  Transit  Co.  v.  Kentucky,  supra^  at  202. 

"  As  to  the  effect  of  the  Fourteenth  Amendment  on  the  power  of  states  to  tax, 
see  I  CooLEY,  Taxation,  3  ed.,  55  ei  5ey.^ 

^  Because  income  is  often  quickly  dissipated,  but  nevertheless  a  tax  is  levied  with 
respect  to  all  that  which  is  acquired  throughout  the  fiscal  period,  liability  for  the 
tax  must  be  created  at  the  moment  at  which  the  income  is  acquired.  Cf.  Mandell 
».  Pierce,  3  Cliff.  134,  16  Fed.  Cas.  No.  9008  (D.  Mass.,  1868).  There,  the  taxpayer 
having  died  within  the  fiscal  period,  his  personal  representative  was  required  to  make 
a  return  of  the  income  received  up  to  tne  time  of  nis  death. 

The  mere  fact  that  if  the  state  of  the  new  domicil  was  allowed  to  impose  a  tax 
for  the  entire  period  a  double  liability  would  result,  is  no  argument  against  the  tax. 
See  Gray,  LnoTATiONS  of  Taxing  Power,  §§  16^,  1377-1379- 

*♦  But  sec  Stockdale  v.  Ins.  Co.,  20  Wall.  (U.  S.)  323,  331  (1873),  cotUfa.  As  to 
personal  taxes  on  non-residents,  see  34  Harv.  L.  Rev.  542. 

^*  The  federal  income  tax  is  of  this  nature.  Brushaber  v.  Union  Pacific  R.  Co., 
240  U.  S.  I  (1915).    See  29  Harv.  L.  Rev.  536. 

^*  An  excise  cannot  be  levied  on  the  receipt  of  income  already  acquired.  See 
35  Harv.  L.  Rev.  70,  72. 

^^  Shaffer  v.  Carter,  supra^  at  52;  Stratton's  Independence,  Ltd.  0.  Howbert, 

231  U.  S.  399  (1913). 

"  Robinson  v.  Norfolk,  io8  Va.  14,  60  S.  E.  762  (1908). 

1*  Westfeldt's  Succession,  122  La.  836, 48  S04281  (1909);  Matter  of  Swift,  X37N.  Y. 
77,  32  N.  E.  1096  (1893).  Cf.  Ins.  Co.  V.  Comm.,  87  Pa.  St.  173  (1878);  Bullen  r. 
Wisconsin,  240  U.  S.  625  (1915).    But  an  excise  may  be  imposed  on  the  local  act  of 
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A  tax  is  seldom  imposed  upon  property  measured  exclusively  by  the 
value  of  the  income  it  produces,  because  generally  there  is  a  provisicm 
in  the  state  constitution  requiring  that  taxes  on  property  be  on  an 
ad  valorem  basis  and  prohibiting  double  taxation.^  NeverUieless,  such 
a  tax  is  conceivable.  But  since  property  in  another  jurisdiction  is  not 
taxable,^  the  result  in  any  case  depends,  not  on  the  domicil  of  the 
owner,  but  on  the  situs  of  the  property.^  If  the  latter  has  changed, 
a  problem  somewhat  similar^  to  that  occasioned  by  change  of  domicil 
when  the  tax  is  on  the  person,  might  be  raised*  The  amoimt  of  the 
income  is  material  only  to  establish  the  measure  of  the  tax.  The  time 
of  its  accumulation  can,  therefore,  have  no  bearing  on  the  jurisdiction 
of  the  state  to  levy  a  tax  on  the  property  itself.  In  the  case  of  an 
ordinary  ad  valorem  tax  on  property,  the  length  of  time  the  property 
has  been  within  the  jurisdiction  has  no  influence  on  the  amotmt  ^  dl 
the  tax,  and  this  principle  cannot  be  altered  by  the  fact  that  the  in- 
come it  produces  is  made  the  basis  of  its  valuation.  Thus,  while  the 
tax  may  be  measured  by  the  value  of  income  accumulated  abroad,  the 
jurisdiction  to  levy  it  is  determined  not  by  any  principles  relating  to  the 
taxability  of  income  but  solely  on  ability  to  tax  the  property  itsdf . 

In  the  more  usual  type  of  income  levied  tax  as  a  property  tax,  the  tax  is 
on  the  income  itself.^  Here,  again,  jurisdiction  to  tax  depends  upon  juris- 
diction over  property,  i.e.,  the  income,  and  not  the  domicil  of  the  owner.** 
But  if  there  is  a  change  of  domicil,  and  the  taxpayer  introduces  a  part 
of  the  income  received  at  the  old  domicil  into  the  new,  there  may  be 
a  question  as  to  whether  this  is  taxable  under  the  income  tax  law  of 
the  new.  The  tax  is  laid  upon  all  income  received  or  accrued  ^  during 
the  preceding  year  and  not  merely  upon  that  residuimi  which  remains 
to  the  taxpayer  on  the  day  the  retiim  is  made.  Therefore,  the  intent 
of  the  statute  is  generally  to  affix  the  obligation  to  pay  the  tax  at  the 
instant  the  income  is  acquired.**  Ordinarily,  in  order  to  lay  a  tax  upon 
property,  it  is  necessary  to  show  that  it  is  more  than  temporarily  within 
the  state.'*  But  because  of  the  peculiarly  unstable  character  of  this 
property,  it  seems  sufficient  that  the  state  rendering  protection  at  the 

a  non-resident  with  respect  to  property  abroad.  People  v.  Reardon,  184  N.  Y.  431, 
77  N.  E.  970,  affd.,  204  U.  S.  152  (1906). 

"®  Sec  I  CooLEY,  TAXAnoN,  3  cd.,  274;  Judson,  Taxation,  2  ed.,  §  503,  pp.  769 
etseq. 

»  State  Tax  on  Foreign-Held  Bonds,  15  Wall.  (U.  S.)  300  (1872). 

**  Louisville,  etc.  Feny  Co.  v,  Kentucky,  supra;  Bittin^r's  Estate,  supra. 

"  The  problem  is  not  the  same.  A  tax  on  a  person  must  be  based  on  his  ability 
to  pay.    A  tax  on  property  is  not;  it  is  on  the  property  itself,  measured  by  value. 

^  Time  is  important  in  determining  whether  jurisdiction  has  been  acquired  at 
all.    But  once  acquired,  the  jurisdiction  is  complete. 

**  Wilcox  V,  Middlesex  County,  103  Mass.  544  (1870).  The  law  imder  which  the 
tax  was  imposed  in  the  principal  case  was  a  tax  of  this  kind.  See  Maguire  9.  Tax  Ccon- 
missioner,  supra.    See  Maguire  v.  Trefry,  253  U.  S.  12  (1920). 

*•  See  32  Hasv.  L.  Rev.  168. 

^  Whether  it  is  income  accrued  or  only  income  actually  received  depends  generally 
upon  the  manner  in  which  the  law  is  administered. 

*'  Cf.  Mandell  v.  Pierce,  supra.  If  the  income  is  used  to  purchase  property,  this 
property  is  taxable  in  addition  to  the  income,  despite  a  constitutional  piohibitiaii 
against  double  taxation.   Lott  v.  Hubbard,  44  Ala.  593  (1870). 

**  See  note  11,  supra. 
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vital  moments  of  its  creation  '^  or  its  receipt  '^  has  jurisdiction  to  tax 
ity  r^ardless  of  the  intent  of  its  owner  as  to  its  future  location.  If 
past  accumulated  income  is  brought  into  the  state,  however,  the  pro- 
tectidn  afforded  is  analogous  rather  to  that  given  ordinary  chattels 
than  to  that  given  peculiarly  to  income  as  income;  and  jurisdiction  to 
tax  should  depend  on  the  same  principles  as  does  that  to  tax  ordinary 
personalty. 

It  appears  thus  that,  regardless  of  the  character  of  the  tax  its  laws 
impose,  the  jiuisdiction  of  the  state  of  the  new  domicil  to  tax  income 
is  limited,  except  in  the  rare  case  mentioned,  either  by  the  actual  lack 
of  jurisdiction  or  the  prohibition  on  its  exercise  placed  by  the  Fourteenth 
Amendment,  to  the  levy  of  a  tax  on  or  with  respect  to  only  so  much  of 
the  total  income  as  was  acquired  after  the  acquisition  of  the  new  domidl.** 


RECENT  CASES 

Bankruptcy  —  Preferences  —  Liability  op  Trustee  for  Tax  Levied 
AFTER  THE  ADJUDICATION.  —  In  March,  19 19,  B  was  adjudicated  a  bankrupt. 
In  September,  1919,  Wisconsin  passed  a  law  levying  a  tax  on  19 18  incomes. 
Under  the  Bankruptcy  Act,  which  provides  for  priority  of  payment  of  taxes 
due  and  owing  from  the  bankrupt  to  the  state,  Wisconsin  sought  an  order 
directing  the  payment  of  this  tax.  (1913  U.  S.  Comp.  Stat.,  §  9648).  Heldy 
that  the  trustee  in  bankruptcy  should  pay  the  tax.  MatUr  of  Borden  Company^ 
Bankrupt,  47  A.  B.  R.  396  (7th  Circ). 

The  provision  in  the  Bankruptcy  Act  for  the  payment  of  taxes  does  not 
specify  the  time  when  they  must  be  due  and  owing,  but  this  is  interpreted  to 
mean  at  the  time  of  the  adjudication.  First  National  Bank  v.  Aultman,  12 
A.  B.  R.  12  (N.  D.  Ohio).  See  New  Jersey  v.  Anderson,  203  U.  S.  483,  494; 
In  re  Shanvoods,  210  Fed.  754,  758  (2d  Circ).  The  principal  case  does  not 
satisfy  this  requirement.  Nor  is  it  aided  by  the  interpretation  that  it  is  suf- 
ficient if  a  tax  is  assessed  though  it  is  not  yet  collectible.  See  In  re  William 
P.  Fisher  &•  Co.,  148  Fed.  907,  912  (D.  N.  ].);  Matter  of  Ramirez,  39  A.  B.  R. 
320, 323  (D.  P.  R.)-  It  is  true  that  a  trustee  in  bankruptcy  is  liable  for  current 
taxes  on  property  in  his  possession.  Swarts  v.  Hammer y  120  Fed.  256  (8th 
Circ.).  This  liability  is  generally  treated  as  governed  by  the  provision  of  the 
Bankruptcy  Act  relating  to  the  payment  of  taxes.  In  re  Sims,  118  Fed.  356 
(W.  D.  Ga.)*  But  it  would  seem  better  to  treat  it  not  as  a  tax  but  as  an  ex- 
pense of  administration.  So  treated  it  is  clear  that  no  analogy  in  support  of 
the  result  of  the  principal  case  can  be  drawn  from  the  trustee's  liability  for 
current  taxes.  C/.  First  National  Bank  v.  Aultman,  supra;  Matter  of  Emmer- 
man  v.  Ohio  Steel  Specialty  Co,,  13  A.  B.  R.  40  n.  (N.  D.  Ohio). 

Bankruptcy  —  Procedure  and  Practice  —  Claim  for  Federal  Taxes 
Barred  if  not  Filed  witton  a  Year  after  Adjudication.  —  X,  then  owing 
federal  income  taxes  for  the  previous  year,  filed  a  voluntary  petition  in  bank- 
ruptcy and  was  duly  adjudicated  a  bankrupt.    More  than  a  year  after  the 


»  Shaffer  v.  Carter,  supra, 

s^  Maguire  v.  Tax  Commissioneri  supra;  Maguire  v.  Trefiy,  supra. 

*■  Conversely,  in  each  case  the  state  of  the  old  domidl  should  have  jurisdiction 
to  tax  that  part,  or  with  respect  to  that  part,  of  the  income  which  was  acquired  before 
the  change.  If  the  state  of  the  old  domicil  purported  to  affix  the  liabiuty  as  a  tax 
on  the  parent  property  at  the  instant  the  income  was  created,  it  would  in  effect  be 
a  tax  on  the  income.   At  aU  events  it  would  be  unobjectionable.    See  note  23,  supra. 
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adjudication  an  order  was  entered  barring  the  United  States  from  partidpatfng 
in  the  estate.  The  Bankruptcy  Act  provides  that  "  claims  shall  not  be  proved 
subsequent  to  one  year  after  the  adjudication."  Bankruptcy  Act  of  1898, 
§  57  (n-);  30  Stat.  AT  L.  544,  561.  Efeldj  that  the  order  be  affirmed.  UnUed 
Stales  V.  LyUle,  66  N.  Y.  L.  J.  1539  (C.  C.  A.,  2d  Circ). 

In  spite  of  the  mandatory  provision  of  the  statute,  it  has  been  held  that 
claims  due  the  government  need  not  be  proved  within  a  year.    In  re  Stoever, 
127  Fed.  394  (E.  D.  Pa.).    See  also  In  re  Prince  6*  Walter,  131  Fed.  546 
(M.  D.  Pa.);  In  re  WiUiam  P.  Pisher  &  Co.,  148  Fed.  907  (D.  N.  J.);  In  re 
Cleanfast  Hosiery  Co.,  4  A.  B.  R.  702  (S.  D.  N.  Y.).    One  reason  given  is  that 
statutes  of  limitations  ordinarily  do  not  bind  the  state.    See  Magdalen  College 
Case,  II  Rep.  66  b,  74  b;  Wood,  Limitations,  4  ed.,  §  52.    See  also  United 
Stales  v.  Herron,  20  Wall.  (U.  S.)  251,  255.    But  because  of  the  evident  policy 
of  having  estates  woimd  up  speedily,  the  principal  case  properly  disr^ards 
that  argument.    See  In  re  Muskoka  Lumber  Co.,  127  Fed.  886  (W.  D.  N.  Y.); 
In  re  Sanderson,  160  Fed.  278  (D.  Vt.).    Secondly,  it  is  urged  that  the  statute 
of  March  3,  1797,  giving  the  United  States  priority  in  ail  insolvent  estates, 
makes  its  claim  independent  of  the  Bankruptcy  Act.    See  i  Stat,  at  L.  5  i  2 , 5 i  5. 
This  argument  prevailed  under  the  Bankruptcy  Act  of  1867.    Lewis,  Trustee. 
V.  United  States,  92  U.  S.  618.    But  the  Act  of  1898  supersedes  that  statute 
where  the  two  conflict.    Guarantee  Title  &  Trust  Co.  v.  Title  Guaranty  & 
Surety  Co.,  224  U.  S.  152.    The  principal  case  therefore  seems  right,  since  the 
present  statute  provides  that  all  claims  must  be  filed  within  a  year.    A  ques- 
tion remains  as  to  the  liability  of  the  trustee  due  to  the  statute  of  March  2. 
1 799.  See  I  Stat,  at  L.  627, 676.    Under  previous  bankruptcy  acts,  the  United 
States  could  refrain  from  filing  a  claim,  allow  the  assets  to  be  distributed, 
and  then  hold  the  trustee  personally.    United  States  v.  Barnes,  31  Fed.  705 
(Circ.  Ct.,  S.  D.  N.  Y.).    Cf.  United  States  v.  Murphy,  1$  Fed.  589,  593  (Circ 
Ct.,  D.  Ind.).    But  the  trustee  can  hardly  be  held  for  distributing  an  estate 
in  which  the  United  States  has  lost  its  right  to  participate. 

Bills  and  Notes  —  Anoicalous  Indorser  —  Indorsement  by  Cashier 
OF  Bank  after  Delivery  to  Prevent  Stock  Assessment.  —  The  plaintiff 
bank  was  holder  of  a  note  which  the  bank  examiner  ordered  stricken  from 
its  list  of  assets.  This  would  have  impaired  the  bank's  capital  and  resulted 
in  an  assessment  of  stock  and  possibly  receivership.  It  was  agreed  that  the 
note  should  be  retained  as  an  asset  upon  indorsement  by  the  defendant,  the 
bank's  cashier.  The  plaintiff  bank,  which  remained  solvent,  now  sues  upon 
the  indorsement.  Held,  that  the  plaintiff  cannot  recover.  Cripple  Creek 
State  Bank  v.  RoUestone,  202  Pac.  115  (Colo.). 

The  defendant  was  clearly  an  indorser  under  the  Negotiable  Instruments 
Law.  See  N.  I.  L.,  §  63;  1912,  2  Mills  Ann.  Stat.,  §  5113.  Lighlner  v. 
Roach,  126  Md.  474,  95  Atl.  62;  Walker  v.  Dunham,  135  Mo.  App.  396, 
115  S.  W.  1086.  Since  the  indorsement  was  made  after  delivery,  he  is  not 
liable  without  new  consideration.  American  Multigraph  Sales  Co.  v.  Grant, 
135  Minn.  208,  160  N.  W.  676;  Zadek  v.  Porcheimer,  i6  Ala.  App.  347,  77  So. 
941.  See  I  WiLLiSTON,  Contracts,  §  108.  But  consideration  can  be  found 
in  the  requested  non-action  of  the  examiner.  At  least  in  the  case  of  nego- 
tiable instruments,  consideration  need  not  move  from  the  obligee  or  to  the 
obligor.  Gay  v.  MoU,  43  Ga.  252.  See  Wiluston;  ubi  supra.  The  decision 
therefore  is  doubtful.  In  the  first  place,  it  may  be  questioned  whether 
the  defendant's  promise  could  in  fact  be  regarded  as  conditional  upon  the 
bank's  insolvency.  The  purpose  of  the  transaction  was  to  protect  creditois 
by  having  this  note  become  a  collectible  obligation.  This  pnrpose  would  be 
defeated  if  the  defendant's  liability  depended  ujx)n  judicial  speculation  about 
the  bank's  financial  condition  when  the  note  became  due.     Secondly,  the 
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parol  evidence  rule  might  prevent  showing  such  a  condition.  It  is  true  that 
there  may  be  a  contingent  delivery  of  an  instrument.  Burke  v.  Dtdaney, 
153  U.  S.  238.  See  4  WiGiiORE,  Evidence,  §  2409.  But  it  would  be  a  great 
extension  of  this  rule  to  say  that  a  promise  unconnected  with  delivery  could 
be  only  conditionally  operative.  And  it  is  clear  that  if  the  promise  is  opera- 
tive, an  oral  condition  of  performance  is  invalid.  Burns  &  Smith  Lumber  Co. 
V.  Doyle y  71  Conn.  742,  43  Atl.  483;  Northern  Trust  Co,  v.  HUtgeny  62  Minn. 
361,  64  N.  W.  909. 

Constitutional  Law  —  Powers  op  Legislature:  Taxation  —  Taxa- 
tion OF  Income  of  Employers  of  Child  Labor.  —  An  act  of  Congress  im- 
posed an  annual  tax  upon  income  derived  from  industrial  units  in  which  during 
the  year  children  had  been  employed  otherwise  than  according  to  a  schedule 
of  ages  and  hours  incorporated  in  the  act.  The  plaintiff  in  the  first  of  the  cases 
below  sought  to  enjoin  the  collection  of  the  tax.  The  plaintiff  in  the  second 
case  sued  to  recover  a  tax  paid  under  protest.  Held,  for  the  plaintiffs  in  both 
actions.  George  v.  Bailey,  274  Fed.  639  (W.  D.  N.  C.) ;  Drexel  Furniture  Co. 
V.  Bailey,  276  Fed.  452  (W.  D.  N.  C). 

For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  859. 

Constitutional  Law  —  Powers  op  State  Legislature  —  Expulsion 
OP  Foreign  Corporation  which  Resorts  to  Federal  Courts.  —  A  statute 
of  Arkansas  requires  the  Secretary  of  State  to  revoke  the  license  of  any  foreign 
corporation  which  brings  suit  against  a  citizen  of  the  state  in  a  federal  court, 
or  removes  a  suit  brought  by  such  a  citizen  to  a  federal  court,  and  imposes  a 
penalty  for  doing  business  after  such  revocation  (1907  Acts  of  Ark.  744,  §  i ; 
1921  Stat,  of  Ark.,  §§1831,  1832).^  The  plaintiff,  a  foreign  corporation 
licensed  in  Arkansas  and  doing  exclusively  domestic  business  there,  seeks  to 
enjoin  the  revocation  of  its  license  under  the  above  statute.  Held,  that  the 
statute  is  unconstitutional  and  that  the  injimction  be  granted.  Terral,  Sec*y, 
v.  Burke  Construction  Co,,  U.  S.  Sup.  Ct.,  Oct  Term,  192 1,  No.  93. 

State  statutes  forbidding  resort  by  foreign  corporations  to  the  federal  courts 
have  uniformly  been  held  imconstitutionaL  Insurance  Co.  v.  Morse,  20  Wall. 
(U.  S.)  445 ;  Harrison  v.  St.  Louis,  etc.  R.  R.  Co,,  232  U.  S.  318.  And  in  the 
case  of  foreign  corporations  engaged  in  interstate  commerce,  states  have  been 
restrained  from  revoking  a  license  because  the  corporation  did  so  resort.  Hern- 
don  V.  Chicago,  etc.  Ry,  Co.,  218  U.  S.  135;  Wisconsin  v.  Phila.  &  Reading  Coal 
Co.,  241  U.  S.  329.  But  the  states  were  not  thus  restrained  when  the  business 
conducted  was  exclusively  domestia  Doyle  v.  Continental  Ins.  Co.,  94  U.  S. 
535;  Security  Mutual  Life  Ins.  Co.  v.  Prewitt,  202  U.  S.  246.  Abandoning  this 
distinction,  the  court  now  explicitly  overrules  the  latter  cases.  These,  however, 
were  not  clearly  wrong.  A  state  may  absolutely  debar  a  foreign  corporation 
not  engaged  in  interstate  commerce.  Hooper  v.  California,  155  U.  S.  648.  Cf. 
Internal.  Textbook  Co.  v.  Pigg,  217  U.  S.  91.  See  19  Harv.  L.  Rev.  291.  And 
may  subject  it,  when  admitted,  to  special  tax  burdens  and  regulation.  So. 
Bldg.  6*  Loan  Ass'n  v.  Norman,  98  Ky.  294,  32  S.  W.  952.  See  3  Cook,  Cor- 
porations, 7  ed.,  §§  696-700.  A  license,  if  granted,  is  doubtless  a  property 
right  protected  by  the  Fourteenth  Amendment,  yet  its  revocation  because 
of  the  exercise  of  a  right  imder  the  Federal  Constitution  is  not  necessarily  a 
denial  of  due  process.  It  is  not  plainly  imreasonable  for  a  state  to  require  that 
a  foreign  corporation  do  business,  if  at  all,  on  terms  of  absolute  equality  with 
those  organized  imder,  and  fully  amenable  to  domestic  law.  On  the  other  hand, 
the  policy  against  indirect  state  impairment  of  any  constitutional  right  may, 
as  the  court  now  agrees,  forbid  a  leveling  process  of  the  sort  attempted  by  the 
Arkansas  statute.  See  Harrison  v.  St.  Louis,  etc.  R.R.  Co.,  supra,  at  328.  Cf. 
Ex  parte  Young,  209  U.  S.  123. 
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Constitutional  Law  —  Separation  of  Powess  —  Curative  Legis- 
lation AFTER  Judicial  Determination.  —  On  an  information  in  the  nature 
of  quo  warratUo  against  the  members  of  a  local  board  of  education,  judgment 
was  given  for  the  defendants.  The  supreme  court  reversed  this  judgment  on 
the  ground  that  their  election  was  void  because  women,  who  had  participated, 
were  not  entitled  by  law  to  vote,  and  remanded  the  cause  to  the  lower  court 
directing  that  a  judgment  of  ouster  be  entered.  Before  this  was  entered,  the 
l^islature  passed  an  act  providing  that  where  all  inhabitants,  regardless  of 
sex,  had  voted  for  a  board  of  education,  such  election  was  thereby  declared 
valid.  The  judgment  of  ouster  having  nevertheless  been  entered,  an  appeal, 
based  on  the  statute,  was  prosecuted.  Heldy  that  the  judgment  be  affirmed. 
People  V.  Clark f  133  N.  E.  247  (111.). 

Curative  acts  are  usually  valid  if  the  enactment  was  originally  within  the 
power  of  the  legislature.  Stockdale  v.  Ins.  Co.,  20  Wall.  (U.  S.)  323.  See 
Cooley,  Constitutional  Limitations,  7  ed.,  134-139,  330-331,  52&-546. 
Nor  does  the  pendency  of  litigation  affect  this  principle.  Untied  States  v. 
Heinszen  6*  Co.,  206  U.  S.  370;  SkUe  v.  Manning,  14  Tex.  402.  See  34  Harv. 
L.  Rev.  212.  The  intervention  of  a  final  judgment  may,  however,  be  material. 
If  there  has  been  no  judgment,  the  operation  of  the  statute  is  to  clothe  with 
de  jure  authority  officers  who  have  previously  had  an  actual  de  facto  existence. 
See  People  v-  StUt,  280  111.  553,  117  N.  E.  784.  Cf.  Pennsylvania  v.  The 
Wheeling  and  Belmont  Bridge  Co.,  18  How.  (U.  S.)  421 ;  Western  Union  Tel,  Co. 
V.  Louisville  and  N,  R.  R.  Co.,  U.  S.  Sup.  Ct.,  Oct.  Term,  192 1,  No.  259.  But 
if  a  final  judgment  of  ouster  has  been  rendered,  their  existence  even  de  facto 
has  been  terminated,  and  there  is  nothing  upon  which  the  statute  can  operate, 
unless  it  overtiuns  the  judgment.  This  would  be  an  unconstitutional  exerdse 
of  judicial  power  by  the  legislature.  People  v.  Oiven,  286  111.  638,  122  N.  £. 
132.  Cf.  People  V.  Cowen,  233  111.  308, 1 19  N.  E.  335.  See  III.  Const.,  Art  3. 
However,  it  seems  that  the  legislature  originally  had  power  to  make  appoint- 
ments to  the  offices  in  question.  Cf.  People  v.  Morgan^  90  lU.  558;  Peofie 
V.  Hoffman,  116  111.  587,  5  N.  E.  596,  8  N.  E.  788.  It  is  probable  that  the 
present  statute  might  with  propriety  have  been  construed  as  making  appoint- 
ments to  them.  The  court,  however,  apparently  overlooked  this  possibility. 
Despite  the  application  by  the  court  of  the  ordinary  rule  of  presumption 
against  a  legislative  intent  to  make  a  statute  retrospective,  it  is  evident  that 
the  statute  was  intended  to  supply  a  remedy  for  the  situation  in  question. 
The  decision  seems,  therefore,  open  to  criticism. 

Equity  —  Jurisdiction  —  Injunction  by  Cropper  Against  Landlord 
Who  Seeks  Forcibly  to  Oust  Him  trom  the  Premises.  —  The  parties 
entered  into  a  contract  by  which  the  defendant  was  to  furnish  the  land  and 
fertilizer,  and  perhaps  the  seed,  and  the  plaintiff  to  furnish  the  tools  and  to 
perform  the  labor  necessary  to  cultivate  and  harvest  the  crops.  The  crops 
were  to  be  divided  when  harvested,  and  are  now  ready  to  harvest.  The  defend- 
ant, with  others,  attempted  to  kill  the  plaintiff,  and  by  force  to  induce  him 
to  quit  the  contract.  The  plaintiff  fears  bodily  harm  if  he  attempts  to  continue 
the  work,  and  prays  that  the  defendant  be  enjoined  from  molesting  the  plam- 
tiff  and  that  a  receiver  be  appointed  to  harvest  the  crop.  Held,  that  the  prayer 
be  granted.    Bussell  v.  Bishop,  no  S.  E.  174  (Ga.)* 

Assuming,  as  the  court  does,  that  the  plaintiff  was  an  employee  only,  the 
appointment  of  a  receiver  to  carry  out  the  contract  cannot  be  supported. 
The  plaintiff  had  an  action  at  law  for  breach  of  an  implied  promise  not  to 
hinder  performance,  or  for  breach  of  the  defendant's  express  promise  in  the 
event  the  defendant  refused  to  perform.  See  2  Williston,  Contracts,  §  677. 
This  remedy  would  have  adequately  protected  the  plaintiff's  rights  under 
the  contract.   The  crop  was  ready  for  harvesting,  and  damages,  therefore, 


RECENT  CASES  883 

Gould  have  been  accurately  assessed.  Cf.  WhUwood  Chemical  Co.  v.  Hardman, 
[1891]  2  Cb.  416.  With  respect  to  the  interference  with  the  personal  security 
of  the  plaintiff,  the  court,  in  harmony  with  Georgia's  enlightened  attitude 
toward  preventive  relief,  properly  restrained  the  defendant  from  further  acts 
of  violence.  Cf.  Stark  v.  Hamilton,  149  Ga.  227,  99  S.  E.  861;  Pavesich  v. 
New  England  Life  Ins  Co.,  122  Ga.  190,  50  S.  £.  68.  The  justification  for 
such  relief  is  that  money  damages  cannot  be  an  adequate  remedy  for  injuries 
to  the  person.  Unfortunately  many  courts  are  less  enlightened.  C/<  .4  shinsky  v. 
Levenson,  256  Pa.  St.  14,  100  Atl.  491.  See  Roscoe  Poimd,  "Equitable  Relief 
Against  Defamation/'  29  Hasv.  L.  Rev.  640.  This  defect  is  remedied  in  some 
states  by  statutes  giving  protection  to  those  threatened  with  physical  harm. 
See  1920  Oreg.  Laws^§  1819;  1919  Mo.  Rev.  Stat.,  §§  3747, 3748. 

Insxtilance — Accident  Insurance  —  Indemnity  Against  Conseqxtences 
OF  Criminal  Negugence.  —  The  assured  held  a  policy  of  indemnity  against 
loss  from  liability  incurred  on  account  of  accident.  While  in  an  intoxicated  con- 
dition and  driving  his  automobile  at  an  unlawful  rate  of  speed,  he  struck  and 
injured  X,  who  (tied  from  his  injuries.  As  a  result  the  assured  was  convicted 
and  sentenced  to  imprisonment  for  an  offense  under  the  criminal  code.  He 
now  seeks  indemnity  from  the  insurer  to  the  amount  of  a  judgment  recovered 
against  him  by  the  dependents  of  X.  Held,  that  the  plaintiff  may  not  recover. 
O'Hearn  v.  Yorkshire  Ins.  Co.,  21  Ont.  W.  N.  67  (Ont.  Div.  Ct.). 

Public  policy  does  not  necessarily  prohibit  contracts  indemnifying  against 
the  consequences  of  an  illegal  act  unless  made  with  the  deliberate  purpose  of 
accomplishing  the  act.  JeweU  Publishing  Co.  v.  Butler,  159  Mass.  517,  34 
N.  E.  1087 ;  Peterson  v.  Chicago  6* N.  W.  Ry.,  1 19  Wis.  197, 96  N.  W.  532.  See 
3  WrLUSTON,  Contracts,  §1751.  Accordingly,  insurance  of  owners  against 
the  consequences  of  negligence  in  the  maintenance  or  use  of  automobiles  has 
been  generally  upheld  in  the  absence  of  statutory  inhibition.  Gould  v.  Brock, 
221  Pa.  St.  38,  69  Atl.  II 22;  Messer smith  v.  American  Fidelity  Co.,  133  N.  E. 
432  (N.  Y.).  If,  then,  the  contract  of  insurance  is  valid,  the  fact  that  the 
assured's  tort  may  also  amount  to  a  statutory  misdemeanor  or  even  man- 
slaughter is  not  ground  for  denying  him  relief.  Messer  smith  v.  American  Fidel- 
ity Co.,  supra-,  Tinline  v.  White  Cross  Ins.  Ass^n,  [1921]  3  K.  B.  327.  Cf. 
Taxicab  Motor  Co.  v.  Pacific  Coast  Cos.  Co.,  73  Wash.  631,  132  Pac.  393.  If 
denied  in  these  cases,  the  indemnity  dwindles  to  the  vanishing  point,  in  view  of 
statutes  making  criminal  well-nigh  every  negligent  act  of  the  automobile  oper- 
ator. See  Messer  smith  v.  American  Fidelity  Co.,  supra,  at  432.  Further- 
more, the  real  sufferer,  if  the  principal  case  is  followed,  may  often  be  the 
innocent  victim  of  the  accident.  Allowing  relief,  on  the  other  hand,  will 
have  but  a  remote  tendency  to  encourage  violations  of  the  criminal  law.  The 
insurance  affords  no  protection  from  criminal  responsibility.  C/  Patterson  v. 
Standard  Accident  Ins.  Co.,  178  Mich.  288, 144  N.  W.  491.  Secondly,  the  mind 
of  the  man  who  acts  negligently  adverts  to  neither  Ids  civil  nor  his  criminal 
responsibility.  His  case  is  clearly  distinguishable  from  that  of  one  who  acts 
intentionally.  In  the  latter  case  relief  is  properly  denied.  Cf.  Burt  v.  Union, 
etc.  Ins.  Ass'n,  187  U.  S.  362.  See  21  Harv.  L.  Rev.  530.  But  cf.Murphyy. 
Metropolitan  Life  Ins.  Co.,  no  S.  E.  178  (Ga.). 

Interstate  Commerce  —  What  Constitutes  Interstate  Commerce — 
State  Regulation  and  Price-Fixing  in  the  Wheat  Industry.  —  The 
complainant,  and  other  buyers  of  like  character,  are  owners  of  elevators  and 
purchasers  of  grain  bought  in  North  Dakota  to  be  shipped  and  sold  at  terminal 
markets  in  other  states.  The  grain  is  bought  from  the  producer  at  Minne- 
apolis prices  with  a  margin  of  profit  added.  The  elevator  operators  ship  to 
the  highest  bidder,  but  it  is  very  imusual  to  get  an  offer  from  a  point  within 
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the  state.  A  North  Dakota  statute  provides  as  to  sales  between  wheat  pro- 
ducers and  elevator  operators:  (i)  that  each  operator  must  secure  a  license 
as  deputy  inspector;  (3)  that  every  purchase  shall  be  based  upon  the  system 
of  grading  and  inspection  established  by  the  state  inspector;  (3)  that  upon 
complaint  of  a  producer  the  state  inspector  may  set  a  reasonable  margin  of 
profit  in  view  of  the  Minneapolis  prices.  (19 19  Laws  of  Norte  Dakota, 
c.  138.)  In  the  Circuit  Court  of' Appeals,  the  complainant  secured  an  in- 
junction against  the  enforcement  of  this  statute  as  in  violation  of  the  Commerce 
Clause.  Heldf  that  the  decree  be  affirmed.  Lemke  v.  Farmers  Grain  Co., 
U.  S.  Sup.  Ct.,  Oct.  Term,  192 1,  No.  456. 

Wherever  products  move  from  producer  to  consumer  across  state  fines, 
there  is  a  practical  problem  to  determine  the  point  at  which  the  process  be- 
comes interstate  commerce.  The  mere  manufacture  or  production  of  a  com- 
modity for  interstate  trade  is  not  interstate  commerce.  Kidd  v.  Pearson, 
128  U.  S.  i;  Arkadelphia  Milling  Co,  v.  St.  Louis  6*  Southwestern  Ry.,  249 
U.  S.  134,  149;  Crescent  Cotton  Oil  Co.  v.  Mississifpi,  U.  S.  Sup.  Ct.,  Oct. 
Term,  192 1,  No.  41.  But  under  the  particular  circiunstances  of  the  principal 
case,  the  majority  properly  emphasized  the  fact  that  purchasing  grain  prior 
to  a  regular  course  of  interstate  shipment  and  resale  was  closely  connected 
with  activities  conceded  to  be  interstate  commerce.  Dahnke-Walker  Milling 
Co.  V.  Bondurant,  U.  S.  Sup.  Ct.,  Oct.  Term,  192 1,  No.  30;  MacNaughton  Co. 
V.  McGirl,  20  Mont.  124,  49  Pac.  651.  C/.  Oklahoma  v.  Kansas  Natural  Gas 
Co.f  22 1  U.  S.  229.  Since  in  regular  course  of  business  the  wheat  did  arrive  at 
an  interstate  market,  it  is  unimportant  that  the  complainant  might  have 
diverted  any  purchase  to  a  local  market.  The  Eureha  Pipe  Line  Co.  v.  Hallanan, 
U.  S.  Sup.  Ct,  Oct.  Term,  1921,  No.  255;  Dahnke-Walker  Milling  Co.  v.  Bon- 
durant,  supra.  The  margin  of  poofit  section,  then,  constitutes  a  direct  burden 
on  interstate  commerce  by  limiting  possible  returns.  But  though  the  sales 
are  treated  as  a  step  in  interstate  commerce,  there  is  no  reason  to  condenm 
state  inspection  laws  in  the  absence  of  Congressional  action.  Savage  v.  Jones, 
225  U.  S.  501 ;  McLean  v.  Denver  fir  Rio  Grande  Ry.,  203  U.  S.  38.  The  minority 
rightly  contended  that  the  inspection  and  profit  sections  are  separable  and 
so  the  former  should  stand.  Presser  v.  Illinois,  1 16  U.  S.  252.  C/.  International 
Textbook  Co.  v.  Pigg,  217  U.  S.  91, 113.  That  this  is  a  reasonable  constructioii 
is  emphasized  by  Uie  fact  that  the  legislation  is  directed  at  two  distinct  evils. 

LEGAaES  AND  DeVISES  —  LAPSED  BEQUESTS  —  EFFECT  OF  LaPSE  WHERE 

THE  Estate  is  iNSXJFFiaENT  to  Pay  all  the  LECAaES.  —  The  testatrix  by 
her  will  left  a  fimd  to  be  **  set  apart  in  trust  to  form  an  annual  prize  to  be 
given  to  any  domestic  going  through  the  Hostel  .  .  .  ,"  a  charitable  organi- 
zation.  The  assets  were  insufficient  to  satisfy  all  the  legacies,  which  alxtted 
ratably.  After  the  death  of  the  testatrix  the  Hostel  changed  its  purposes 
and  disclaimed  any  right  to  the  fund.  Held,  that  the  fimd  be  used  to  make 
up  the  deficiency  in  the  other  legacies.  In  re  Fitzgibbon,  21  Ont  W.  N.  319 
(High  Ct.  Div.). 

If  the  legacy  had  lapsed  before  it  vested  in  possession,  the  hpse  should 
not  accrue  to  the  benefit  of  the  residuary  estate  imtil  the  legacies  which 
had  abated  were  paid  in  full.  In  re  TunnOy  45  Ch.  D.  66;  Eales  v.  Drake, 
I  Ch.  D.  217.  See  Theobald,  Wills,  7  ed.,  156  et  seq.  It  seems,  how- 
ever, that  the  legacy  did  vest  in  possession.  On  the  failure  of  the  trust  the 
claim  of  the  legatees  must,  therefore,  arise  by  way  of  "  resulting  trust. "  Cf. 
Hopkins  V.  Grimshaw,  165  U.  S.  342.  And  it  is  important  to  consider  whether 
such  a  trust  would  be  too  remote  because  of  the  Rule  against  Peq[>etuities. 
A  distinction  is  made  between  determinable  charitable  trusts  and  charitable 
trusts  in  perpetuity.  In  the  former  cases  a  resulting  trust  to  the  residuaiy 
legatees  is  allowed  upon  the  termination  of  the  trust.    In  re  Blunfs  Trusts, 
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[1904]  2  Ch.  767;  In  re  Randdl,  38  Ch.  D.  213.  If  there  are  unpaid  legatees 
the  trust  might  well  be  held  to  result  to  them.  The  Rule  against  Perpetuities 
does  not  apply  here  because  the  resulting  trust  is  a  vested  interest.  See 
Geay,  Rule  against  Pekpetuities,  3  ed.,  §§  327  a,  603  i.  But  where  the 
charitable  trust  is  in  perpetuity,  a  gift  over,  even  to  the  residuary  legatees, 
is  void.  In  re  Baweny  [1893]  2  Ch.  491.  See  Gray,  op,  cit.  §§  603-603  i.  The 
gift  in  the  principal  case  was  clearly  in  perpetuity  Though  there  was  no 
gift  over,  it  seems  inconsistent  for  the  court  to  declare  a  resulting  trust  in  favor 
of  the  unpaid  legatees  when  it  would  hold  an  express  gift  over  to  them  void. 
A  resulting  trust,  whether  rightly  or  wrongly,  is  allowed  in  favor  of  the 
testatrix's  heirs  or  next  of  kin.  Jenkins  v.  Jenkins  University ^  17  Wash.  160, 
49  Pac.  247.  See  Hopkins  v.  GrimskaWj  supra,  at  355.  See  Ghay,  0^.  cit., 
§§  327  a,  603  a-603  i.  But  it  is  against  the  spirit  of  the  rule  to  widen  the 
class  to  whom  the  trust  may  result. 

Libel  and  Slander  —  Privileged  Comkunications  —  Refusal  to  Re- 
tract AND  Conditional  Privilege.  —  The  defendant  published  a  partially 
erroneous  article,  criticizing  chiropractors,  who  brought  an  action  therefor. 
Malice  was  not  proved.  Held,  that  judgment  be  entered  for  the  defendant. 
It  was  suggested  that  a  refusal  to  retract  might  have  changed  the  result. 
Palmer  School  v.  Edmonton,  61  D.  L.  R.  93  (Alta.  Sup.  Ct.). 

For  a  discussion  of  the  suggestion,  see  Notes,  supra^  p.  867. 

Liens  —  Attorney's  Lien  —  Compelung  Discharged  Attorney  to 
Give  Up  Papers  Temporarily.  —  A  solicitor,  who  through  no  fault  of  his 
own  was  discharged  from  his  emplo3rment  in  an  action  for  the  dissolution  of 
a  partnership,  claimed  a  lien  on  certain  partnership  papers  in  his  hands.  His 
former  employer  sought  to  compel  the  solicitor  to  turn  them  over  to  hb 
successor.  Heldy  that  he  must  do  so,  '^  subject  to  the  lien,''  the  papers  to  be 
returned  after  use.    Dessau  v.  Peters,  Rushton  6*  Co.,  [1922]  i  Ch.  i. 

A  trustee  in  bankruptcy  desired  the  bankrupt's  charter  and  minute  book, 
held  by  the  bankrupt's  solicitor  imder  claim  of  lien,  and  prayed  that  the 
solicitor  be  compelled  to  give  them  up,  subject  to  the  lien,  and  to  be  returned 
after  use.  Held,  that  the  prayer  be  granted.  Re  Andrew  Motherwell^  Ltd,, 
21  Ont.  W.  N.  108  (High  Ct.  Div.). 

Usually  a  lien  need  not  be  surrendered  until  the  debt  for  which  it  is  security 
is  discharged.  Davis  v.  Davis,  90  Fed.  791  (Circ.  Ct.,  D.  Mass.) ;  In  re  Faith' 
full,  L.  R.  6  Eq.  325;  Lord  v.  Wormleighion,  i  Jac.  580.  Cf.  Matter  of  HoUins, 
197  N.  Y.  361,  90  N.  E.  997;  Leszynsky  v.  Merritt,  9  Fed.  688  (S.  D.  N.  Y.); 
Cunningham  v.  Widing,  5  Abb.  Pr.  (N.  Y.)  413.  See  i  Jones,  Liens,  3  ed., 
§§  113,  122  a,  135,  136.  But  where  the  papers  upon  which  a  solicitor  claims 
a  lien  are  needed  to  facilitate  adjudication  of  the  rights  of  third  (persons,  as 
in  administration  and  winding-up  proceedings,  the  English  courts  subordinate 
the  solicitor's  rights  to  the  interests  of  third-party  litigants  and  compel  him 
to  release  his  lien  temporarily.  In  re  Hawkes,  [1898]  2  Ch.  1;  Inre  Boughton, 
23  Ch.  D.  169;  Belaney  v.  Ffrench,  L.  R.  8  Ch.  918.  Cf,  Newington  Local  Board 
V.  Eldridge,  12  Ch.  D.  349.  This  emasculates  the  lien,  for  use  in  the  imme- 
diate litigation  may  destroy  the  value  of  the  papers  to  the  client,  and  hence 
their  security  value  to  the  solicitor.  See  Davis  v.  Davis,  supra,  at  792;  In 
rePaithfuU,  supra,  at  327;  Batten  v.  Wedgewood  Co.,  28  Ch.  D.  317,  320. 

On  the  other  hand,  the  solicitor  can  have  no  greater  right  than  his  client 
could  give  him,  and  where  the  client  could  be  made  to  produce  papers 
on  subpcena  duces  tecum,  ordinarily  the  solicitor  should  be  compelled  to.  In  re 
Cameron's  Coalhrook,  etc.  R.  Co.,  25  Beav.  i ;  Hope  v.  LiddeU,  7  De  G.,  M.  &  G. 
331;  Jackson  V.  American  Cigar  Box  Co.,  141  App.  Div.  195,  126  N.  Y. 
Supp.  58.    See  Vale  v.  Oppert,  L.  R.  10  Ch.  340,  342.    But  where  the  claim 
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of  the  solicitor  is  actually  competing  with  the  unsecured  claims  of  durd 
parties,  as  in  bankruptcy  proceedings,  there  seems  no  ground  for  depriving 
him  of  the  advantage  which  his  lien  gives  him.  The  tendency  of  some  of  the 
English  cases  to  restrict  the  right  to  make  the  solicitor  give  up  papers  for 
use  in  litigation  recognizes  this.  In  re  Rapid  Transit  Co.,  [1909]  i  Ch.  96; 
Boden  v.  Hensby,  [1892]  i  Ch.  loi;  In  re  Capital  Ins.  Ass'n,  24  CL  D.  408. 

Railroads  —  Regxtlahon  op  Rates  —  Power  op  Interstate  Commescx 
Commission  over  Intrastate  Rates. — Section  15a  of  the  Interstate  Com- 
merce Act,  as  amended  by  the  Transportation  Act  of  1920,  requires  the  Interstate 
Commerce  Commission  to  prescribe  rates  so  that  the  carriers  as  a  whole  or  in 
groups  shall  earn  an  aggregate  net  income  equal  to  a  reasonable  return  on  the 
aggregate  value  of  their  properties  engaged  in  transportation.^  (41  Stat,  at 
L.  488.)  Section  13  of  the  Act  empowers  the  commission  to  fix  intrastate  rates 
when  it  finds  such  rates  cause  an  imdue  discrimination  against  interstate  omd- 
merce.  (41  Stat,  at  L.  484.)  In  conformity  with  the  Act,  the  commission 
ordered  increased  passenger  rates  for  the  carriers  in  the  group  of  which  the 
Wisconsin  carriers  were  a  part.  The  Wisconsin  Railroad  Commission  refused 
to  grant  this  increased  intrastate  rate  on  the  ground  that  a  state  statute  pre^ 
scribed  a  lower  maximmn.  The  Interstate  Commerce  Commission  found 
that  there  was  an  imdue  discrimination  against  interstate  commerce,  and 
ordered  the  intrastate  rates  increased.  The  carriers  filed  a  bill  in  equity  to 
enjoin  the  state  commission  from  interfering  with  this  order.  An  interlocu- 
tory injunction  was  granted.  The  state  commission  appealed.  Hdd,  that 
the  decree  be  affirm^.  Railroad  Commission  of  Wisconsin  v.  Chicago,  Bur- 
lington &  Quincy  Railroad  Company,  U.  S.  Sup.  Ct.,  Oct.  Term,  1921,  No.  206. 

For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  864. 

Sales  —  Impued  Warranties  —  Place  at  which  Goods  Must  Be  Sait 
ABLE.  —  The  plaintiffs  bought  mineral  waters  from  the  defendants  f.  o.  b. 
London,  for  resale,  as  the  defendants  knew,  in  Argentine.  There  was  no  rdiance 
on  the  seller's  judgment.  The  goods  were  analyzed  on  their  arrival  in  Argen- 
tine by  the  government  and  found  to  contain  salicylic  acid  and,  therefore,  were 
imsalable  imder  Argentine  laws.  The  plaintiff  sues  for  a  breach  of  the  sdlo's 
implied  warranty  of  merchantability.  Held,  that  the  warranty  of  merchanta- 
bility did  not  embrace  legal  salability.  Sumner,  Permain  6*  Co.  v.  WM, 
[1922]  I  K.  B.  55. 

Goods  merchantable  at  one  place  may  not  be  so  at  another.  If  the  goods 
are  merchantable  at  the  place  where  they  are  when  title  is  taken  there  is  no 
breach  of  the  warranty  of  merchantability.  C(dlins  v.  Tigner,  5  DeL  345, 60  AtL 
978.  C/.  Perkins  v.  Whelan,  1 16  Mass.  542.  See  Wiluston,  Sales,  §  213.  But 
k  the  goods  are  not  merchantable  at  the  place  where  title  passes,  though  mer- 
chantable at  the  place  the  buyer  contemplates  using  them,  there  has  been  a 
breach  of  the  warranty,  since  merchantable  goods  have  not  been  furnished, 
but  goods  that  would  be  merchantable  f/ somewhere  else.  Thus  the  sdler's 
knowledge  of  contemplated  use  elsewhere  is  immaterial.  If  the  buyer  desires 
a  warranty  that  the  goods  be  merchantable  at  a  place  other  than  that  where 
title  is  taken,  he  should  not  only  make  known  to  the  seller  that  the  goods  are 
to  be  used  at  such  other  place,  but  he  should  rdy  upon  the  seller's  jud|^eat 
to  furnish  goods  reasonably  fit  for  such  purpose.  Sale  of  Goods  Act,  56  & 
57  Vict.,  c.  71,  §  14  (i);  Uniform  Sales  Act,  §  15  (i).  Any  such  reliance  on 
the  seller's  judgment  was  negatived  on  the  facts  in  the  principal  case  and  the 
only  question,  therefore,  was  whether  the  goods  were  merchantable  in  London 
where  title  passed.  Congdon  v.  Kendall,  53  Neb.  282,  73  N.  W.  659.  See 
Wiluston,  op.  cit.,  §  280.  Since  no  English  drug  law  was  violated,  the  discu»> 
sion  of  whether  or  not  legal  salability  is  an  element  in  merchantability 
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quite  unnecessary.  When  the  latter  question  is  squarely  raised,  it  is  to  be  hoped 
tiiat  the  English  court  will  renounce  its  present  views  and  return  to  those 
expressed  in  the  Niblett  case.  NihkU  v.  Confectioner* s  Materials  Co,,  125 
L.  T.  R.  552  (C.  A.).    See  35  Hakv.  L.  Rev.  477. 

Sales  —  Rights  and  Remedies  of  Seller  —  Effect  of  Notice  to 
Buyer  of.  Intended  Resale  by  Unpaid  Seller.  —  The  plaintiff  sold  goods 
to  the  defendant,  retaining  a  lien  for  the  purchase  price.  Upon  the  defendant's 
default,  the  plaintiff  gave  him  notice  of  intention  to  resell,  naming  the  time, 
place,  and  terms  of  the  resale.  The  defendant  made  no  objection.  The 
plaintiff  brought  suit  for  the  difference  bettireen  the  resale  price  and  the 
contract  price.  In  answer,  the  defendant  asserted  that  the  dromistances  of 
the  resale  made  it  imreasonable.  Hdd,  that  judgment  be  entered  for  the 
plaintiff  for  the  full  amoimt  claimed.   Pride  v.  Marshall,  15 1  N.  E.  183  (Mass.) . 

For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  870. 

Sales  —  Warranties:  Reicedies  for  Breach  —  Buyer's  Voluntary 
REsassiON  OF  Sub-Contract.  —  The  plaintiff  sold  a  horse  to  the  defendant 
with  warranty  of  age.  The  defendant  resold  it  without  warranty  of  age.  On 
ascertaining  that  the  horse  was  older  than  supposed,  the  sub-purchaser  com- 
plained to  the  defendant,  who  voluntarily  rescinded  the  sub-contract.  In  an 
action  brought  for  the  purchase  price,  the  defendant  counterclaims  for  damages 
in  breach  of  warranty.  HM,  that  the  counterclaim  be  dismissed.  Pointer  v. 
Robinson,  [1922]  i  W.  W.  R.  91  (Aita.). 

The  dismissaJ  of  the  counterclaim  was  wrong.  The  court  seems  curiously 
to  have  confused  direct  and  consequential  damages.  The  defendant  coimter- 
daims  for  damages  directly  sustained  by  reason  of  the  failure  of  the  horse  to 
conform  to  ^e  warranty,  and  the  seller  must  make  good  the  statements  the 
truth  of  which  he  warranted.  See  Wiluston,  Sales,  §  613.  The  defendant 
does  not  claim  consequential  damage,  nor  is  there  any.  The  existence  of  the 
sub-contract  and  the  cause  or  effect  of  its  rescission  are,  therefore,  immaterial 
in  the  present  controversy  between  the  original  buyer  and  seller.  Williams 
v,Agius,  [1914]  A.  C.  510;  Union  Selling  Co,  V.Jones,  128  Fed.  672  (SthCirc.); 
HaUam  v.  Bainton,  60  C.  S.  C.  325,  [1920]  2  W.  W.  R.  296.  The  coimter- 
daim  should  be  aUowed  both  at  common  law  and  imder  the  Sales  Act.  See 
Uniform  Sales  Act,  §  69.   See  Williston,  Sales,  §§  603  et  seq. 

Salvage  —  Recovery  when  Requested  Service  Confers  no  Benefit. 
—  The  steamer  D  answered  the  distress  call  of  the  steamer  M  and  stood  by 
for  two  days,  making  unsuccessful  attempts  to  get  a  towline  aboard.  When 
she  had  finally  succeeded  she  was  dismissed  because  of  the  arrival  of  a  vessel 
sent  by  the  owners  of  the  M  to  do  the  towing.  The  latter  ship  towed  the 
M  to  safety.  Held,  that  the  D  was  entitled  to  a  salvage  award.  The  Man- 
chester Brigade,  276  Fed.  410  (E.  D.  Va.). 

Salvage  awards  for  unsolicited  service  ordinarily  depend  on  benefit  con- 
ferred. The  Huntsville,  12  Fed.  Cas.  No.  6916  (E.  D.  S.  C);  The  City  of 
Puehla,  153  Fed.  925  (N.  D.  Cal,);  The  Edward  Hawkins,  Lush.  Adm.  Rep.  515. 
A  requested  service  stands  differently.  A  request  indicates  immediate  danger, 
or  chance  of  success  not  great  enough  to  call  forth  volunteers.  Or  again,  the 
request  may  be  the  means  of  communication  of  the  danger;  that  is,  in  Uiis 
last  case,  possible  relief  is  not  in  the  immediate  neighborhood  and  capable 
of  judging  for  itself  the  chances  of  success,  but  must  be  called  from  a  dis- 
tance. In  all  these  cases  in  order  that  salvage  will  be  attempted,  and 
promptly  enough,  some  reward  not  contingent  upon  success  must  be  offered. 
The  law  recognizes  this  by  permitting  a  salvage  recovery  when  a  requested 
service  has  not  proved  beneficial,  if  the  property  is  otherwise  saved.    The 
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Undaunted,  Lush.  Adm.  Rep.  90;  The  Melpomene,  L.  R.  4  Adm.  129;  The  Sabine, 
loi  U.  S.  384,  390  (semble).  For  ease  in  administration,  whether  or  not  in 
fact  a  request  indicates  one  of  the  three  situations  above  enumerated,  is  not 
gone  into.  Normally  it  does.  In  the  cases  dted  the  failure  to  succeed  was 
due  to  accident,  storm,  or  the  like.  If  due  to  wilful  abandonment  salvage  is 
not  allowed.  The  Algitha,  17  Fed.  551  (D.  Md.).  C/.  The  Henry  Steers,  Jr.,  1 10 
Fed.  578  (E.  D.  N.  Y.).  The  case  of  dismissal,  if  not  for  misconduct,  seems  as- 
similable to  the  former  rather  than  to  the  latter  class  of  cases.  The  principal 
case,  therefore,  is  sound.  The  Maude,  3  Asp.  Mar.  L.  Cas.  338.  See  Kennedy, 
Civil  Salvage,  3  ed.,  41. 

Specific  Performance  —  Partial  Perforicance  with  Compensation— 
Refusal  of  Wife  to  Join  in  Deed  to  Community  Property.  —  The  plain- 
tiff contracted  to  transfer  land  worth  $15,000  to  the  defendant,  who  in  return 
was  to  assimie  a  mortgage  of  $6000,  and  deliver  notes  to  the  amoimt  of  $4000 
and  a  deed  to  lots  valued  at  $5000.  All  the  land  in  question  was  community 
property,  which  by  statute  the  husband  cannot  convey  unless  the  wife  join 
in  the  deed.  (1919  Idaho  Comp.  Stat.,  c.  184,  §  4666.)  The  plaintiff  tendered 
a  deed  duly  executed  by  himself  and  wife.  The  defendant,  whose  wife  would 
not  join  in  a  deed,  refused  to  accept  the  conveyance.  The  trial  court  ordered 
that  the  defendant  perform  within  thirty  days,  or  that  judgment  for  $9000  be 
entered  against  him.  Held,  that  the  judgment  be  reversed.  Childs  v.  Reed, 
202  Pac.  685  (Ida.). 

The  decision  cannot  be  supported  upon  the  ground  that  there  is  absence 
of  mutuality  of  remedy.  The  defendant  can  be  amply  protected  by  a  decree 
which  is  conditional  on  the  plaintiff's  perfonnance.  Logan  v.  Bidl,  78  Ky. 
607,  617.  Cf.  Mullens  v.  Big  Creek,  etc.  Iron  Co.,  ss  S.  W.  439,  442  (Tenn. 
Ch.  App.).  See  16  Harv.  L.  Rev.  72;  34  Harv.  L.  Rev.  336.  But  the  case 
may  be  supported  upon  another  groimd.  Since  the  sale  was  not  executed,  at 
law  the  plaintiff  can  recover  not  the  value  of  his  land  but  merely  damages  for 
the  breach  of  contract.  Bensinger  v.  Erhardt,  74  App.  Div.  169,  77  N.  Y. 
Supp.  577.  See  3  WiLLiSTON,  Contracts,  §  1399.  Contra,  Gray  v.  Meek, 
199  111.  136,  64  N.  £.  1020.  The  trial  court  must,  then,  have  proceeded  on 
a  theory  of  specific  enforcement  with  compensation.  Such  relief  would  sub- 
ject the  defendant  to  an  affirmative  liability  which  was  never  contemplated; 
it  would  be  a  remaking  of  the  contract  on  a  much  more  elaborate  scale  than 
is  done  in  cases  where  a  vendor  is  compelled  to  remit  a  portion  of  the  purchase 
price.  See  Sternberger  v.  McGovem,  $6  N.  Y.  12.  See  also  25  Harv.  L.  Rev. 
731.  But  see  Mundy  v.  Irwin,  20  N.  Mex.  43,  145  Pac.  1080.  Furthennore, 
the  plaintiff,  to  satisfy  the  judgment  against  the  husband,  might  pevy  execu- 
tion upon  the  very  land  which  the  wife  refused  to  convey.  Holt  v.  Empey,  32 
Ida.  106,  178  Pac.  703.  The  policy  of  the  statute  which  requires  her  consent 
to  a  conveyance  of  commxmity  property  would  seem  to  forbid  that  she  be 
subjected  to  the  strong  indirect  pressure  which  a  money  judgment  would 
involve.    Cf.  Riess^s  Appeal,  73  Pa.  St.  485. 

Statutes  —  Interpretation  —  Enlarging  the  Scope  of  One  Statute 
TO  Conform  with  the  Policy  of  Another.  —  A  mother  sued  imder  a  statute 
for  the  negligent  killing  of  her  illegitimate  child.  ( 191 1  Md.  Ann.  Cods,  Art.  67, 
§2.)  Another  statute  gave  mutual  rights  of  inheritance  to  a  mother  and  her 
^legitimate  children.  (1911  Md.  Ann.  Code,  Art.  46,  §  30.)  The  defendant 
demurred.  Held,  that  the  demurrer  be  sustained.  Smith  v.  HagersUnm  6* 
Frederick  Ry.  Co.,  114  Atl.  729  (Md.). 

The  word  '^  child,"  both  at  common  law  and  as  used  in  death  acts,  is  a 
word  of  art  meaning  "legitimate  child."  Dickinson  v.  Northeastern  Ry  Co., 
2  H.  &  C.  735,  9  L-T.  R.  299;  McDonald  v.  Pittsburgh,  C.  C.  6*  St.  Louis  Ry. 
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Co,y  144  Ind.  459,  43  N.  £.  447;  Alabama  6"  Vicksburg  Ry.  Co,  v.  Williams ^ 
78  Miss.  209,  28  So  853  Some  courts  have  held  that  a  statute  giving 
mutual  rights  of  inheritance  to  an  illegitimate  child  and  its  mother  mani- 
fests a  broad  policy  or  the  legislature  to  abridge  the  legal  distinction  be- 
tween legitimate  and  illegitimate  offspring,  and  have  accordingly  enlarged 
the  sense  of  the  death  statute  to  include  the  case  of  the  illegitimate  cluld. 
Marshall  v.  Wabash  R.  R.  Co.,  120  Mo.  275,  25  S.  W.  179;  Security  Tide 
Co.  V.  West  Chicago  R,  R.  Co.,  91  111.  App.  332.  The  argument  is  that 
statutes  should  be  construed  as  beneficially  as  possible  and  Uiat  the  courts 
should  hesitate  to  restrict  the  scope  of  progressive  legislation.  See  Sedgwick, 
Statutory  Construction,  2  ed.,  308,  311.  See  Roscoe  Poimd,  "Common 
Law  and  Legislation,"  21  Harv.  L.  Rev.  383,  407.  But  incapacity  to  inherit 
is  only  one  consequence  of  illegitimacy.  It  would  not,  therefore,  seem  proper 
to  find  in  a  statute  aimed  at  this  evfl  an  expression  of  general  policy  which 
would  justify  the  court  in  enlarging  the  scope  of  the  death  act.  Atkinson 
v.  Anderson,  21  Ch.  100.  See  Commonwealth  v.  Herrick,  6  Cush.  (Mass.)  465. 
The  harsh  result  of  the  principal  case  is  unavoidable.  Robinson  v.  Georgia 
Railroad,  etc.  Co.,  117  Ga.  168,  43  S.  £.  452. 

Taxation  —  General  Limitations  on  the  Taxing  Power  —  Federal 
Agency:  State  Taxation  of  Income  from  Leases  of  Indian  Lands.  —  By 
statute  Oklahoma  taxes  the  entire  net  income  of  every  person  in  the  state 
from  whatever  source  derived,  except  such  as  is  exempt  by  some  law  of  the 
United  States  or  of  the  state.  (191 5  Okla.  Session  Laws,  c.  164.)  The  de- 
fendant was  an  instrumentality  used  by  the^  United  States  to  carry  out  its 
duties  to  the  Indians.  Proceedings  were  instituted  imder  the  statute  to  hold 
the  defendant  liable  for  the  net  income  which  he  derived  as  lessee  of  restricted 
Indian  lands.  Held^  that  the  tax  is  invalid.  Gillesfie  v.  Oklahoma,  U.  S. 
Sup.  Ct.,  Oct.  Term,  192 1,  No.  322. 

Where  a  state  purports  to  levy  a  tax  on  income  derived  from  interstate 
commerce,  a  distinction  is  taken  between  a  tax  on  gross  and  one  on  net  income. 
The  former  is  in  reality  an  excise  upon  the  act  of  engaging  in  interstate  com- 
merce and  therefore  prohibited.  See  Thomas  R.  Powell,  '^  Indirect  Encroach- 
ment on  Federal  Authority,"  32  Harv.  L.  Rev.  374,  377.  But  a  tax  on  net 
income  may  be  upheld  as  a  property  tax  on  the  net  income  itself.  United 
States  Glue  Co.  v.  Oak  Creek,  247  U.  S.  321.  In  the  principal  case,  it  was 
argued  that  whereas  in  previous  cases  invalidating  taxes  on  income  derived 
horn  Indian  lands,  the  taxes  had  been  on  gross  income,  the  present  tax  should, 
by  analogy,  be  upheld.  But  property  engaged  in  interstate  commerce  is  sub- 
ject to  state  taxation.  Marye  v.  Baltimore  &  0.  R,  R.  Co.,  127  U.  S.  117,  123; 
Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  U.^  S.  18.  On  the  other  hand, 
the  leases  from  which  the  present  income  was  derived  are  not.  Indian  Terri- 
tory Illuminating  Co.  v.  Oklahoma,  340  U.  S.  522.  This  differentiates  the 
cases,  for  where  property  from  which  income  is  derived  is  not  taxable,  the 
income  itself  must  be  exempt.  Opinion  of  the  Justices,  53  N.  H.  634;  State 
Bank  V.  Commonwealth,  9  Bush.  (Ky.)  46.  Cf.  Peck  &•  Co.  v.  Lowe,  247  U.  S. 
165;  Weston  V.  City  Council  of  Charleston,  2  Pet.  (U.  S.)  449.  The  court  was, 
therefore,  correct  in  refusing  to  follow  the  supposed  analogy. 

Taxation  —  Where  Property  May  Be  Taxed  —  Income  —  Effect  of 
Change  of  Domicil.  —  A  was  domiciled  in  New  York  until  January,  19 18, 
when  she  acquired  a  domicil  in  Massachusetts.  An  income  tax  was  assessed 
and  collected  in  Massachusetts  based  on  a  return  showing  the  income  A  had 
received  in  191 7.  She  brings  proceedings  for  abatement  on  the  groimd  that 
it  was  beyond  the  jurisdiction  of  Massachusetts  to  levy  the  tax.    Hdd^  that 
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A  28  entitled  to  the  abatement.    Hart  v.  Tax  Commissioner,  132  N.  £.  631 

(Mass.)* 
For  a  discussion  of  the  principles  involved,  see  Notes,  supra,  p.  876. 

Trover  and  Coi^ersion  —  Misdelivery  by  a  Bailee  —  Involuntary 
Bailment.  —  The  plaintiff,  under  a  contract  to  deliver  the  X  bond  to  the 
defendant,  delivered  the  Y  bond  instead.  The  delivery  was  made  by  a  mes- 
senger, who  dropped  the  bond  through  a  receiving  slot  on  to  the  defendant's 
desk.  The  latter  promptly  opened  an  opaque  window  opening  into  the  cor- 
ridor from  which  the  delivery  was  made,  and  gave  the  bond  to  a  stranger,  who 
answered  when  the  defendant  called  the  name  of  the  plaintiff's  firm.  The 
plaintiff  sued  for  a  conversion.  Held,  that  the  plaintiff  recover.  Cowen  v. 
Pressprick,  192  N.  Y.  Supp.  242  (Sup.  Ct.). 

For  a  disciission  of  the  principles  involved,  see  Notes,  supra,  p.  873. 

Wills  —  Construction  —  Determination  of  Classes. — The  testator 
devised  a  part  of  his  estate  to  M  for  life,  and  then  to  her  issue,  and  if  she  should 
leave  no  issue,  then  to  the  testator's  next  of  kin,  to  be  divided  among  them 
equally,  per  stirpes,  M  was  one  of  three  next  of  kin  at  the  testator's  death. 
Upon  the  death  of  M,  without  issue,  the  trustee  brings  a  bill  for  construction 
of  the  above  will.  Held,  that  although  the  next  of  kin  as  a  class  are  deter- 
mined at  the  death  of  the  testator,  M  is  excluded  therefrom.  Close  v.  Benkam, 
115  Atl.  626  (Conn.). 

Where  there  is  a  gift  over  to  the  testator's  heirs  or  next  of  kin  after  a  life 
estate,  and  no  contrary  intent  appears,  the  class  is  detennined  as  at  the  death 
of  the  testator,  thus  giving  the  words  their  natural  meaning  and  conducing 
to  the  early  vesting  of  estates.  HoUoway  v.  HoUcway,  5  Ves.  399;  Stokes  v. 
Van  Wyck,  83  Va.  724,  3  S.  E.  387.  See  Theobald,  Wills,  7  ed.,  34a  The 
fact  that  the  life  tenant  is  the  sole  heir  or  next  of  kin  does  not  militate  against 
this  rule  of  construction.  Himmd  v.  Himmd,  294  111.  557,  128  N.  £.  641; 
Dove  V.  Torr,  128  Mass.  38.  And  if,  as  in  the  principal  case,  he  is  only  one  of 
several  next  of  kin,  there  is  still  less  reason  for  deducing  from  the  terms  of  the 
devise  an  intent  to  exclude  him  from  the  class.  TuUle  v.  Woolworth,  62  N.  J.  £q. 
532,  50  Atl.  445;  In  re  Winn,  [1910]  i  Ch.  278.  The  testator  may  wdl 
have  desired  to  limit  the  remainder  to  the  life  tenant's  issue,  before  throwing 
open  the  estate  upon  default  of  such  issue,  to  the  general  heirs  of  the  life  tenant 
See  Kales,  Estates,  Future  Interests,  etc.,  2  ed.,  §  572.  In  fact  the 
general  rule  is  sometimes  followed  in  spite  of  speaal  context  suggesting  a  con- 
trary intent.  Brown  v.  Brown,  253  111.  466,  97  N.  £.  680.  See  8  III.  L.  Rev. 
121.  See  also  Kales,  Cases  on  Future  Interests,  372,  n.  It  is  not,  how- 
ever, followed  where  obvious  incongruity  would  result,  e.  g.,  where  the  fiist 
taker  is  given  a  fee,  divested  of  it  by  the  condition,  and  then  as  sole  heir  re- 
vested in  it  by  the  gift  over.  Welch  v.  Brimmer,  169  Mass.  204,  47  N.  E.  699. 
See  1 1  Harv.  L.  Rev.  346.  The  instant  case,  in  excluding  the  Uf  e  tenant  from 
among  the  next  of  kin,  is  an  example  of  the  undesirable  tendency  in  some 
American  courts  to  invent  an  intent  where  none  appears,  instead  of  applying 
a  settled  rule  of  construction.  See  Gray,  Nature  and  Sources  of  Law, 
2  ed.,  173-176.   See  also  30  Harv.  L.  Rev.  372. 
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Stosia  Del  Diritto  Itauano.     By  Giuseppe  Salvioli.     Eighth  edition. 
Turin:  Unione  Tipografico-Editrice  Torinese.    192 1.    pp.  zv,  851. 

This  new  edition  of  a  well-known  work  is  much  more  than  a  new  edition. 
It  is  a  new  book,  recast  and  rewritten  from  end  to  end,  and  in  its  new  form  is 
indeed  a  model  of  what  a  history  of  a  particular  body  of  modem  law  should  be. 
Paraphrasing  the  author's  statement  in  the  preface,  his  design  is  to  keep  always 
in  touch  with  the  social  basis  on  which  Italian  law  has  been  formed,  with  the 
atmosphere  in  which  it  exists  and  with  Italian  society  in  its  economic,  polit- 
ical, religious  and  moral  life.  Hence,  he  tells  us,  he  has  sought  to  write  **  the 
sodal,  economic  and  jiuidical  history  of  the  Italian  people,  at  least  in  its  main 
lines,  as  an  organic  and  indivisible  whole."  To  write  the  history  of  law  in  this 
way,  as  both  a  part  of  jurisprudence  and  a  part  of  sociology,  one  must  be  philos- 
opher and  economist  and  sociologist  as  well  as  historian  and  jurist.  Professor 
Salvioli  rises  entirely  to  the  high  measure  of  the  task  which  he  set  himself. 

He  does  not  tell  the  story  of  Italian  law  merely  as  the  culmination  of  a  long 
development  of  Roman  law  with  some  contaminations  from  Germanic  law 
nor  in  terms  of  a  gradually  Romanized  body  of  Germanic  law  by  which  Roman 
law  was  more  and  more  absorbed  and  assimilated.  Nor  is  his  selection  and 
interpretation  of  materials  governed  consciously  or  subconsciously  by  notions 
of  a  "  juridical  consciousness"  or  the  "spirit  of  the  people"  or  the  "genius  of 
the  race"  or  by  hard  and  fast  laws  of  evolution.  He  is  thoroughly  aware  of  all 
that  has  been  achieved  in  recent  criticism  of  history-writing.  Without  falling 
into  a  mere  chronological  redtal  of  detailed  events  and  doctrinal  phenomena 
as  equally  significant  and  equally  insignificant,  he  avoids  the  "exaggerations 
of  historidsm."  "Historical  method  in  the  moral  sciences,"  he  says,  "is  what 
the  experimental  method  is  in  the  biological  sciences."  Through  it  we  may 
make  jurisprudence  an  inductive  science,  founded  upon  generalizations  of 
past  experience.  Hence  one  aim  in  the  writing  of  legal  history  is  to  show  the 
"bonds  that  unite  the  legal  precepts  of  the  past  to  those  of  today"  and  by 
investigating  the  origins,  the  development  and  the  component  elements  of 
the  legal  precepts  that  have  obtained  among  a  people,  and  the  forces  that  have 
modified  them,  to  enable  us  to  shape  and  apply  legal  materials  intelligently 
and  effectively  in  view  of  the  social,  economic,  political  and  moral  conditions 
of  today.  Legal  history  must  hold  a  chief  place  in  the  prolegomena  to  all 
projects  for  improvement  of  the  law;  and  the  demand  for  improvement  of 
law  is  always  with  us.  The  law  of  the  day,  formed  historically  with  reference 
to  demands  of  the  past,  always  contains  elements  and  precepts  that  are  ill- 
adjusted  to  or  even  run  counter  to  the  social  and  moral  requirements  of  the  time. 
A  merely  analytical  or  rationalist  critique,  of  these  will  not  suffice  for  purposes 
of  law  reform,  as  American  experience  with  codes  of  civil  procedure  has  illus- 
trated abundantly.  Nor  will  an  idealistic  historico-analytical  critique  avail. 
As  a  rule  it  does  no  more  than  intrench  legal  institutions  and  legal  precepts 
by  finding  a  historical  idea  behind  them.  The  broader  historical  method  that 
sees  in  Iq^  institutions  and  rules  and  doctrines,  not  a  simple  picture  of  an 
evolution  of  pre-existing  legal  materials  by  the  inherent  force  of  something 
within  them,  but  a  complex  picture  of  a  diversified  mass  of  historically  given 
legal  materials,  "springing  from  the  social  soil,"  upon  which  jurists  and  law- 
makers work  partly  with  their  inventive  faculties  but  chiefly  with  methods 
of  trial  and  error  acquired  by  experience,  so  that  legal  precepts  conform  on 
the  whole  and  in  the  end  to  "  the  economic  structure  of  a  people,  its  grade  of 
civilization,  its  political  organization  and  its  moral  and  religious  ideas"  — 
this  method  gives  a  solid  foundation  for  a  science  of  law  and  an  assured  basb 
for  doing  things  effectively  in  keeping  the  law  abreast  of  the  requirements  of  a 
continually  changing  social  order. 
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Attention  of  the  future  historian  of  Anglo-American  law  may  be  directed 
particularly  to  the  weight  ^ven  to  religious  influence  (e.  g,,  pp.  12,  631  ff.). 
Under  the  reign  of  rationalism  and  later  under  the  ragn  of  mechanic^  posi- 
tivism it  became  fashionable  to  ignore  this.  The  American  legal  historian 
who  feels,  as  he  must,  Puritan  ideas  at  work  on  every  side  in  the  shaping  of 
American  law  as  it  stood  in  the  nineteenth  century,  will  do  well  to  note  how 
Italian  law  in  its  formative  period  responded  in  so  many  connections  to  the 
pressure  of  religious  ideas.  During  the  ascendency  of  the  ethical  idealistic 
mterpretation  of  legal  history  the  moral  element  was  given  prominence.  But 
it  was  put  in  terms  of  a  narrowly  conceived  idea  of  right  so  that  the  significance 
of  religious  and  moral  ideas  of  the  time  and  place  was  not  brought  out.  Hie 
historian  of  English  equity  also,  when  he  treats  of  the  doctrinal  development 
of  the  subject,  must  reckon  with  the  moral  ideas  of  writers  on  theology,  with 
the  results  worked  out  by  casuists  and  probablists,  and  with  the  iq>pucatk>ns 
of  religious  ideas  to  practical  morals,  which  were  part  of  the  atmosphere  in 
which  equity  was  long  administered,  if  he  is  to  understand  equity  doctrine 
aright.  Here  too  he  may  get  more  than  one  hint  from  Professor  Salvioli's 
story  of  the  effect  of  these  upon  the  development  of  the  Italian  law  of  <^Uga- 
tions. 

In  the  actual  treatment  of  Italian  legal  history.  Professor  Salvioli  has  followed 
a  systematic  rather  than  a  chronological  method;  he  has  not  told  the  story 
century  by  century  nor  '^ period''  by  period,  but  has  set  off  ideological  types, 
as  it  were,  and  has  not  hesitated  to  tell  of  them  as  overlapping  in  point  of 
time.  Thus  in  Part  I,  treating  of  the  sources,  we  have  (i)  the  Genoanic  period 
(A.  D.  568-1100),  (3)  the  feudal  period  (888-1100),  (3)  the  communal  period 
(i  100-1450),  (4)  the  science  of  law,  based  on  the  Roman  law  of  Justinian  (iioo 
to  the  present)  and  (5)  legislation  (1400-1920).  ^  Then  follows  a  history  of 
public  law  (Part  11)  in  which  he  takes  up  successively  (i)  the  political  order- 
ing of  Italy,  imder  three  heads,  namely,  the  '^ Germanic  intermezzo"  between 
Roman  administration  and  the  rise  of  modem  political  ideas  on  Byzantine 
lines  upon  the  basis  of  Justinian's  texts,  the  Itahan  revival,  and  the  rise  and 
development  of  political  theory,  and  (2)  the  social  ordering  of  Italy,  under  four 
heads,  namely,  Germanic  society,  society  in  the  feudal  epoch,  society  in  the 
communal  epoch,  and  modem  society.  ^  The  discussion  of  the  economic  and 
class  organization  of  society  and  its  relation  to  legal  institutions,  under  each  of 
these  heads,  is  most  enlightening.  Next  comes  a  doctrinal  and  institutional 
history  of  private  law  (Part  III)  m  which,  however,  the  story  is  not  told  as  one 
of  the  development  of  each  doctrine  or  of  each  institution  by  force  of  an  inher- 
ent facility  or  as  the  imf olding  of  an  inherent  idea,  nor,  on  the  other  hand,  as  a 
series  of  unique  events  uncoimected  with  each  other  or  with  anything  else.  One 
is  made  to  feel  how  thoroughly  the  doctrinal  and  institutional  legal  history 
of  a  people  is  but  a  part  of  its  whole  history,  and  how  completely  social  and 
economic  and  political  and  legal  history  are  but  ways  of  looking  at  that  history 
from  particular  standpoints  and  for  particular  puiposes.  Finally  there  is  a 
history  of  penal  law  (Part  IV)  and  of  procedure  (Part  V).  There  is  a  full 
general  bibliography  (from  which  Holdsworth's  History  of  Enc^ish  Law  b 
missing)  and  rich  special  bibliographies  on  every  point,  which  of  themsdvcs 
msike  the  book  excq>tionally  valuable  for  general  purposes. 

R06COE  Pound. 


The  Law  of  Sales.    By  John  Barker  Waite.    Chicago:  Callaghan  &  Ca 
192 1,    pp.  xii,  385. 

Owing  to  its  brevity  Professor  Waite's  treatise  on  Sales  will  i4>peal  pri- 
marily to  the  lay  reader  and  to  the  law  student,  rather  than  to  the  trained 
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practitioner,  despite  the  hope  expressed  in  the  preface  that  it  will  be  equally 
useful  to  all  three.  The  opening  chapters  on  general  principles  and  transfer 
of  title  are  admirable  for  this  puipose.  They  wul  be  especially  helpful  in  mak- 
ing it  clear  how  far  the  various  questions  involved  are  of  fact  or  of  law.  But, 
unfortunately,  with  the  more  complex  Questions  raised  by  inspection  and 
warranty  the  discussion  becomes  far  less  clear.  Failure  to  inspect  is  discussed 
in  one  breath  as  a  waiver  of  condition  to  a  suit  by  the  seller,  and  in  the  next 
az  a  factor  in  defending  a  suit  brought  by  the  buyer.  Similarly  on  page  175  we 
are  told  that  a  warranty  is  somethmg  that  'Moes  not  relate  to  title"  and  that 
"  the  goods  could  not  be  rejected  for  breach  of  it."  Yet  on  page  182  the  reader 
is  told  that  **  there  is  rather  hopeless  conflict  as  to  whether  property  purchased 
can  be  returned  for  breach  of  warranty."  It  is  no  answer  that  the  trained 
lawyer  might  detect  Professor  Waiters  meaning  despite  such  apparant  con- 
flicts —  the  student  will  probably  be  quite  at  sea.  As  if  to  make  sure  of  this 
result  the  author,  for  some  imexplained  reason,  has  placed  the  discussion  of 
actions  by  the  buyer  for  damages  for  breach  of  warranty  in  a  section  entitled 
"Title,  but  not  Possession,  Acquired  by  Buyer." 

The  point,  however,  which  will  probably  cause  most  disagreement  with  the 
author  is  his  almost  complete  disregard  of  the  various  Uniform  Acts.  From 
the  beginning  to  the  end  of  the  text  there  is  not  a  single  word  of  comment  on 
the  Sales  Act,  and  with  one  exception  (p.  206)  the  footnotes  are  confined  to  a 
bare  citation  to  the  proper  sections,  ft  is  true  that  the  Act  appears  in  the 
Appendix,  and  that  the  author  in  his  introduction  to  it  states  that  it  is  im- 
necessary  to  comment  on  it,  as  "  the  reader  can  interpret  it  equally  well  for 
himself."  But  this  asstunption,  whether  or  not  it  is  true  for  the  lawyer,  is 
more  than  doubtful  for  the  student  or  layman.  Will  such  readers  notice  that 
Sec.  5  (3)  may  conceivably  have  some  bearing  on  the  doctrine  of  potential 
ownership?  ^  Or  that  Sec.  62  introduces  a  wholly  new  notion  as  to  stoppage  in 
transitu  against  a  bona  fide  purchaser  for  value  of  a  non-negotiable  bill  of  lad- 
ing? Or  that  Sec.  20  (4)  raises  some  veiy  interesting  problems  as  to  the  pos- 
sible "  negotiability  "  imder  certain  circimistances  of  goods  formerly  represented 
by  a  negotiable  bill  of  lading  indorsed  in  blank?  As  for  the  Bills  of  Lading 
Act,  it  is  referred  to  exactly  once  (p.  211  n.),  where  the  reader  is  told  to  see 
"the  related  provisions"  of  that  act  —  a  rather  vague  direction,  as  the  act 
is  seemingly  dted  as^f oimdation  for  the  statement  that  according  to  some  au- 
thority "the  buyer  of  a  bill  of  lading  in  possession  of  the  seller  is  no  better  off 
than  he  would  have  been  had  the  seller  merely  possessed  the  goods  them- 
selves." Not  a  single  reference  is  made  to  the  Warehouse  Receipts  Act  so  as 
to  give  the  reader  notice  of  it  and  enable  him  to  try  his  hand  at  interpreting 
it  for  himself.  But  the  most  surprising  feature  is  probably  the  fact  that  the 
author  is  able  to  pass  through  the  entire  topic  of  conditional  sales  without  any 
hint  of  the  Uniform  Act  on  that  subject.  The  increasing  importance  of  these 
Acts  will  mean  a  sharply  limited  period  of  usefulness  for  Professor  Waite's 
book. 

£.  W.  PUTTKAIOCEK. 

Wnxs,  Estates,  and  Trusts.  A  manual  of  law,  accounting,  and  procedure, 
for  executors,  administrators,  and  trustees.  By  Thomas  Conyngton, 
Harold  C.  Knapp,  and  Paul  W.  Pinkerton.  New  York:  The  Ronald 
Press  Company.    192 1.   Vol.  I,  pp.  xviii-3ss;  Vol.  11,  pp.  xii,  356-825. 

What  Mr.  Newhall  has  done  for  Massachusetts  these  co-authors  have  en- 
deavored to  do  for  all  jurisdictions;  and  they  have  succeeded  in  producing  a 
valuable  practical  manual  of  general  principles  of  the  law  of  Wills,  Estates, 
and  Trusts.  The  two  voliunes  contain  about  seven  himdred  pages  of  text,  and 
in  addition  to  a  collection  of  forms,  between  five  hundred  and  six  hundred 
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judicial  decisions  cited  in  the  appendix.  The  book,  therefore,  brings  the  reader 
in  closer  touch  with  the  trend  of  the  cases  than  most  manuals.  Tlie  first 
volume  in  two  parts  covers  the  making  of  a  will  and  the  settling  of  an  estate, 
and  in  the  last  part  the  diffiadt  questions  of  taxation.  The  second  volume 
discusses  trusts,  banks,  and  trust  companies  as  trustees,  and  contains  a  par- 
ticularly useful  treatment  of  accounting  for  estates  of  decedents  by  Mr.  Hnk- 
erton,  C.  P.  A.  The  forms  in  Part  VII  are  also  to  be  commended.  It  is  a 
book  from  which  to  get  hints  and  good  advice,  practical  and  ethical,  even 
though  larger  treatises  may  have  to  be  resorted  to  for  the  preparation  of  a 
brief.  And  the  lawyer  who  wishes  to  make  sure  that  he  has  overlooked  no 
general  point  of  importance  will  find  these  clearly  written  little  volumes  of 
considerable  assistance.  We  question,  however,  whether  it  would  not  have 
been  better  to  confine  the  scope  of  the  book  to  a  single  jurisdiction  as  Mr. 
Newhall  has  done.   The  price,  eight  dollars,  seems  high.  J.  W. 


BOOKS  RECEIVED 

The  Conferences  of  1899  and  1907.  Index  Volume.  The  Proceedings 
of  the  Hague  Peace  Conferences,  pp.  viii,  272.  New  York:  Ozfofd 
University  Press. 

The  Conscription  System  in  Japan.  By  Gotaro  Ogawa.  Carnegie  Endow- 
ment for  International  Peace,  pp.  xiii,  245.  New  York:  Oxford  Umver- 
sity  Press. 

HisPANiCAE  Advocationis  Libri  Duo.  By  Alberico  Gentili.  Classics  of 
International  Law.  Volmne  I,  pp.  44a,  274;  volume  II,  pp.  XI,  2S4. 
New  York:  Oxford  University  JPress. 

Probleics  of  Peace  and  War.  Transactions  of  the  Grotius  Society.  Volume 
VII.    pp.  xlii,  166.    London:  Sweet  and  Maxwell,  Ltd. 

The  History  and  Natxtre  of  International  Relations.  Georgetown 
Foreign  Service  Series.  Edited  by  Edmimd  A.  Walsh,  pp.  299.  New 
York:  Macmillan  and  Company. 

History  of  Public  Poor  Relief  in  Massachusetts.  By  Robert  W.  Kdso. 
pp.  200.  Boston:  Houghton,  Mifflin  Company. 

General  Theory  of  Law.    By  N.  M.  Korkunov.     Second  edition,    pp. 

xxviii,  524.    New  York:  Macmillan  and  Company. 

1^  Hague  Rules  192  i  Explained.  By  Sanford  D.  Cole.  pp.  xii.  114- 
London:  Effingham  Wilson. 


t    1     - 


■    N 


HARVARD 

LAW  REVIEW 


VOL.  XXXV  JUNE,  1922  No.  8 

EDWARD   BRINLEY  ADAMS 

T7DWAKD  B.  ADAMS,  who  since  September  i,  1913,  has  been 
-■^  Librarian  of  the  Harvard  Law  School,  died  suddenly  in  Cam- 
bridge on  March  24,  1922.  He  was  bom  at  Waltham  May  6,  1871, 
and  was  the  only  son  of  Benjamin  F.  D.  Adams  and  his  wife 
Catherine  Brinley.  Both  his  father  and  his  mother  were  of 
old  New  England  stock,  and  he  coimted  among  his  ancestors 
Peter  Faneuil,  who  gave  his  name  to  Fanenil  Hall,  and  Israel 
Putnam,  whose  vigorous  character  and  daring  exploits  make  him 
one  of  the  most  romantic  figures  of  Revolutionary  times.  His 
ancestors  belonged  to  that  natural  aristocracy  which  was  typical 
of  early  New  England,  and  which  without  great  wealth,  and  with 
no  legal  privilege  or  special  economic  advantage,  took  and  main- 
tained a  position  of  leadership  in  the  aftnmunity  by  sheer  ability 
and  force  of  character.  Originally  chiefly  farmers,  like  most  of  the 
early  New  Englanders,  they  became  clergymen  or  lawyers,  doctors 
or  merchants,  as  occasion  served,  were  soldiers  in  time  of  war, 
active  in  town  meetings  in  peace,  and  maintained  a  persistent 
tradition  of  intellectual  ambition  and  active  public  service. 

B.  F.  D.  Adams,  the  father  of  Edward  Adams,  was  a  physician 
settled  in  Waltham,  and  had  early  become  one  of  the  leading  men 
in  New  England,  known  and  respected  not  only  for  his  medical 
ability,  but  for  his  active  and  energetic  public  spirit.  He  was  a 
leader  not  only  in  private  practice,  but  in  every  form  of  public  work 
connected  with  his  calling,  and  the  breakdown  of  his  health  in  1883 
came  as  the  result  of  too  long-continued  overwork.    He  contracted 
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tuberculosis  of  the  lungs  and  found  himself  compelled  to  move  with 
his  family  to  Colorado  Springs.  His  health  benefited  greatly  by 
the  change  of  climate,  and  until  his  death  in  1895,  although  he 
never  resumed  practice  as  a  physician,  he  led  an  active  thou^ 
necessarily  a  careful  life. 

The  removal  of  his  family  from  Massachusetts  to  Colorado  had 
a  marked  effect  on  Edward  Adams'  development.  His  father  and 
mother  applied  in  their  new  environment  the  traditions  brought 
from  New  England,  and  in  a  young  and  growing  community  sudi 
as  Colorado  was  in  those  days,  they  naturally  took  a  position  of 
leadership.  There  was  nothing  worth  while  going  on  in  which  they 
did  not  have  a  part;  no  one  of  interest  came  to  Colorado  Springs 
who  did  not  visit  their  house.  The  growing  reputation  of  the  place 
as  a  health  resort  brought  people  there  not  only  from  all  parts  of 
the  United  States,  but  from  Europe  as  well,  and  gave  the  social 
life  a  cosmopolitan  character  unusual  in  America.  To  the  New 
England  background  of  the  Adams '  household  was  added  something 
of  the  freedom  of  the  West  and  something  of  the  older  European 
civilization.  The  European  element  no  doubt  was  relatively  small, 
but  its  effect  was  great  on  a  mind  as  sensitive  as  that  of  young 
Adams.  His  culture  always  had  a  cosmopolitan  character.  He 
was  able  hospitably  to  receive  a  new  idea,  no  matter  from  what 
jource  it  came,  and  was  free  throughout  his  life  from  the  tendency 
too  common  to  New  Englanders  of  applying  the  provincial  yard- 
stick to  every  intellectual  or  moral  question. 

The  last  two  years  of  his  preparation  f  orcoUege  were  at  the  Browne 
and  Nichols  School  in  Cambridge,  then  recently  founded  by  two 
young  men,  George  H.  Browne  and  Edgar  H.  Nichols,  each  of 
whom  was  a  gifted  teacher  full  of  that  enthusiasm  for  imparting 
knowledge  which  is  the  first  requisite  of  good  teaching.  The 
number  of  pupils  in  the  school  was  so  small  as  to  allow  full  effect 
to  the  contact  between  the  teachers  and  the  pupih,  and  his  time 
at  this  school  gave  added  stimulus  to  the  intellectual  curiosity 
which  was  part  of  Adams'  inheritance.  He  entered  Harvard  in 
1888,  fitted  to  enjoy  and  to  take  full  advantage  of  every  of^r- 
timity  which  the  college  gave.  His  four  years  there  were  yean 
of  rapid  and  harmonious  development.  He  was  not  only  eager 
to  leam  from  books,  interested  in  music,  in  art,  in  politics,  and 
in  every  form  of  human  activity,  but  he  was  as  keen  in  his  interest 
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in  men  and  women  as  in  his  interest  in  ideas,  and  he  brought 
to  his  friendships  the  same  delighted  zest  that  he  did  to  his  in- 
tellectual activities.  The  outstanding  thing  that  those  who  knew 
him  in  those  days  remember,  was  his  extraordinary  sensitiveness 
to  impressions  of  every  kind,  and  his  keen  and  vigorous  response  to 
every  sort  of  suggestion.  Whether  he  was  riding  horseback,  an 
exercise  in  which  he  delighted  and  excelled,  or  reading  poetry,  or 
going  to  the  opera,  or  merely  walking  with  a  companion,  he  flung 
himself  into  whatever  he  did  with  an  infectious  delight. 

He  was  never  widely  known  in  college,  for  he  was  too  sensitive, 
too  shy,  and  too  deeply  interested  in  what  he  was  about  to  take 
the  necessary  trouble  to  cultivate  a  wide  circle  of  acquaintances  or 
to  convert  many  from  acquaintance  to  friendship,  but  he  was  liked 
and  respected  by  those  who  knew  him,  and  had  an  inner  circle  of 
real  friends  with  whom  he  delighted  to  share  his  life  as  only  a  yoimg 
man  can.  He  graduated  with  honors  in  Jime,  1892,  and  entered  the 
Law  School  in  the  following  autumn. 

In  his  first  year  in  the  Law  School,  Adams  not  only  led  his  class 
in  scholarship  but,  which  by  no  means  invariably  follows,  was  rec- 
ognized by  his  fellow  students  as  a  man  of  brilliant  ability.  In 
those  days  the  Law  School  was  still  small  enough  so  that  substan* 
tially  every  man  in  each  class  knew  something  of  every  other,  and 
the  good  men  were  known  to  practically  every  one  who  was  in  the 
school.  There  was  then  a  imity  of  companionsUp  and  interest 
that  to  some  extent  has  necessarily  ceased  with  the  present  larger 
numbers.  The  student  who  showed  up  well  in  class,  or  who  was 
intelligent  in  the  constant  discussion  that  went  on  outside  the  class- 
room, had  his  ability  generally  recognized  far  more  easily  than  is 
the  case  today.  If  he  had  a  vigorous  personality  and  was  a  pleas- 
ant companion,  as  in  Adams'  case,  he  became  one  of  a  fellowship 
that  not  only  worked  hard  but  found  ample  time  for  the  healthy 
pleasures  of  youth,  which  tasted  all  the  better  for  the  work  with 
which  they  were  intermingled.  It  was  the  time  of  the  great  faculty. 
Ames,  Gray,  and  Thayer  were  in  their  prime;  Judge  Smith  had  just 
brought  to  the  school  a  living  example  of  the  highest  tradition  of 
the  American  bench;  Williston  and  Beale,  as  young  and  eager 
disciples,  were  just  beginning  their  work  as  professors.  The  hard- 
fought  battle  of  the  partisans  of  the  case  system  with  its  opponents 
was  still  fresh  in  men's  minds,  and  this  faculty  were  imited  by 
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common  beliefs  and  the  remembrance  of  a  common  victory.  And 
because  the  place  was  still  smaU  the  students  not  only  knew  each 
other,  but  knew  the  professors  to  a  degree  which  has  now  become 
impossible.  Students  and  professors  alike  were  imited  in  a  common 
intellectual  activity  and  a  common  point  of  view.  Those  questions 
of  the  ultimate  wisdom  of  the  common  law,  and  of  the  ultimate 
value  of  the  American  Constitutional  system,  which  as  a  result  of 
the  economic  and  class  conflicts  of  the  present  time  are  today 
vexing  the  souls  of  student  and  professor  alike,  had  not  yet  begun 
to  make  themselves  felt.  There  was  complete  intellectual  freedom; 
there  were  even  keen  differences  of  opinion  between  student  and 
student  and  professor  and  professor.  The  boast  of  the  school  was 
that  it  taught  men  to  think  and  to  reverence  nothing  but  truth. 
But  the  differences  related  to  comparatively  minor  points  and  did 
not  affect  the  fundamental  harmony  of  the  school.  One  must  allow 
something  for  the  pleasant  afterglow  in  which  every  man  views 
the  things  of  his  youth;  but  when  such  allowance  has  been  made 
I  believe  it  must  be  admitted  that  to  have  been  a  student  in  the 
Harvard  Law  School  in  the  nineties  was  a  great  and  rare  oppor- 
tunity. We  were  learning  from  teachers  of  imusual  vigor  and 
imusual  personal  charm  doctrines,  of  the  truth  and  inteUectual 
value  of  which  we  had  no  doubts;  we  believed  that  the  knowledge 
we  were  acquiring  would  be  a  weapon  with  which  we  could  win  our 
places  in  the  world,  and  we  were  getting  this  training  in  a  group  of 
men  whose  common  purpose  and  common  characteristics  made 
friendship  between  them  easy  and  delightful. 

Adams  threw  himself  into  the  life  of  the  school  with  the  en- 
thusiasm natural  to  his  character.  He  learned  all  it  had  to  teach, 
either  from  books  or  men.  He  gained  friends,  and  he  took  his  part 
in  all  the  school  activities.  He  was  a  member  of  the  Pow-Wow 
Club,  then  the  leading  law  dub  of  the  place;  was  an  editor  of 
the  Law  Review,  and  a  member  of  the  Phi  Delta  Phi,  which  in 
those  days  at  least  was  a  social  organization,  giving  dinners 
that  were  more  gay  than  serious  over  which  the  Eighteenth 
Amendment  had  as  yet  cast  no  blighting  shadow.  More  im- 
portant than  these  formal  organizations,  he  was  always  a 
welcome  member  in  the  informal  and  shifting  groups  that  met 
daily  for  work  or  for  play.  No  one  who  was  then  in  the  school 
will  fail  to  remember  his  lithe  and  wiry  figure  and  his  eager  and 
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vivid  personality;  and  among  these  few  would  have  doubted 
that  he  would  be  one  of  those  who  in  future  life  would  naturally 
seek  out  the  more  combative  side  of  his  chosen  profession  and 
become  a  great  and  successful  advocate  and  perhaps  a  leader  in 
public  affairs.  What  seemed  to  be  his  natural  pathway  was 
the  Colorado  bar,  where  his  family's  wide  acquaintance  would 
have  made  a  start  comparatively  easy.  Then  in  the  simmier  of 
1894  came  one  of  those  accidents  which  alter  the  whole  course  of 
a  man's  life. 

While  spending  his  vacation  in  Colorado  Springs  he  was  riding 
in  the  evening  with  some  friends,  and  at  a  gallop  turned  in  at  the 
gateway  of  the  Country  Club  across  which  a  careless  steward  had 
stretched  a  piece  of  wire  to  bar  out  intruding  cattle.  His  horse 
fell  with  him,  and  he  sustained  injuries  from  which  he  lay  im- 
conscious  for  nearly  a  month,  and  which  kept  him  a  helpless 
invaUd  for  dose  upon  a  year.  He  was  imable  to  retiun  to  the 
Law  School  until  the  autumn  of  1896,  and  he  graduated  with  the 
class  of  1897.  It  was  years  before  he  was  able  to  lead  a  normal, 
active  life.  Indeed  he  never  fully  recovered  from  the  effects  of 
the  injury.  His  mind  was  as  dear  as  ever  and  his  grasp  of  ideas 
as  firm  as  it  had  been  before,  as  was  shown  by  his  work  in  the  school, 
where  he  continued  to  maintain  a  high  scholastic  position;  but 
he  never  regained  his  old  power  of  rapid  and  fordble  expression, 
and  something  of  the  old  self-confidence  and  combativeness  had 
permanently  left  him.  His  sensitive  and  delicate  organization 
had  sustained  a  shock  that  made  it  unfit  to  stand  rough  usage 
or  to  deal  with  the  rougher  sort  of  professional  work.  It  is  probable 
that  the  effect  of  the  injury  was  ultimately  the  cause  of  his  sudden 
and  untimely  death. 

Adams  would  not  have  been  Adams  if  he  had  yielded  without  a 
struggle.  He  tried  active  practice,  first  in  Colorado,  and  later  in 
Boston,  where  he  was  for  a  time  coimsel  to  the  Police  Commission 
and  later  to  the  Metropolitan  Park  Commission,  and  where  he  also 
carried  on  his  private  practice.  He  tried  for  a  year  the  experiment 
of  teaching  in  the  Harvard  Law  School,  where  in  1902-1903  he 
conducted  the  course  in  Real  Property.  But  it  was  manifest  to 
his  medical  advisers,  and  ultimately  even  to  himself,  that  he  could 
not  stand  the  physical  strain  of  practice  or  of  teaching.  It  seemed 
for  a  time  as  if  his  imusual  character  and  great  ability  were  likely 
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to  be  without  adequate  expression  in  his  profession.  In  1909 
an  opportunity  came.  There  was  a  vacancy  in  the  office  of  Li- 
brarian of  the  Social  Law  Library.  That  library  occupies  a  room 
in  the  Court  House  in  Boston  and  is  used  both  by  the  Bench  and  by 
the  Bar  in  such  a  way  as  to  make  it  in  effect,  though  not  in  form, 
a  pubUc  institution.  The  managing  committee  is  made  up  from 
amoilg  the  leading  lawyers  of  the  city.  To  these  Adams  was  weO 
known,  and  there  was  no  hesitation  in  his  choice  when  they  learned 
that  he  would  accept  the  position.  Four  years  of  successful  ad- 
ministration made  him  equally  the  obvious  person  to  succeed 
Mr.  Arnold  as  Librarian  of  the  Harvard  Law  School  when  the  latter 
resigned.  Indeed  the  only  doubt  as  to  his  appointment  arose  from 
the  characteristic  over-conscientiousness,  which  made  the  then  Dean 
Thayer  hesitate  whether  he  was  justified  in  yielding  to  his  own 
judgment  of  Adams'  superior  fitness  for  the  position,  in  view  of  the 
deep  regard  and  affection  in  which  he  held  him.  He  was  appointed 
Librarian  September  i,  1913,  and  from  then  until  his  death  gave 
constant  and  devoted  service  to  the  library  of  the  school.  How 
valuable  that  service  was,  only  those  intimate  with  the  Law  School 
can  easily  realize.  The  library  is  an  essential  part  of  the  machinery 
of  the  school;  the  amoimt  required  for  its  upkeep  and  necessary 
growth  constitutes,  after  the  salaries  of  the  professors,  the  largest 
single  item  in  its  budget.  The  care  and  arrangement  of  its  contents, 
and  the  wise  selection  of  what  additions  should  be  made,  call  for 
the  exercise  of  the  greatest  judgment  and  discretion.  This  judg- 
ment and  discretion  Adams  possessed  to  a  high  degree.  He  had 
a  wide  and  discriminating  knowledge  of  legal  literature.  He  was 
tireless  in  his  efforts  to  acquire  the  technical  knowledge  that  at 
first  he  lacked,  and  he  brought  to  his  work  a  legal  ability  and  a 
breadth  of  culture  far  exceeding  that  of  the  average  librarian. 
Before  all,  he  gave  to  his  work  a  zeal  and  enthusiasm  for  the  Law 
School  which  inspired  everything  he  did.  Of  him  it  could  be  said 
without  a  tinge  of  exaggeration  that  he  loved  the  Law  School  with 
complete  devotion,  and  that  he  would  willingly  have  given  his  life  if 
by  so  doing  he  could  have  better  served  it.  It  is  probable  that  his 
constant  exertion  strained  to  the  utmost  his  slender  physical 
strength  and  that  he  would  have  lived  longer  if  he  had  been  contait 
to  work  less.  He  had  the  capacity  to  sink  his  personal  ambition  in 
the  work  which  he  was  doing,  and  to  give  himself  to  the  school 
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without  hope  of  personal  reward  or  desire  for  personal  distinction. 
It  has  been  the  glory  of  Harvard  that  it  has  always  been  able  to 
inspire  in  some  rare  souls  that  complete  and  generous  self-devotion. 
Adams  is  typical  in  this  of  what  is  noblest  in  the  University,  and 
he  would  have  asked  nothing  more  than  to  merge  his  personality 
in  the  greater  life  of  the  institution. 

Arthur  D.  Hill. 
Boston,  Mass. 
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REVIEW    IN    THE    SUPREME    COURT    OF    THE 

UNITED   STATES  OF  THE  DISTRICT  COURT 

AND   CIRCUIT  COURT  OF  APPEALS 

^T^HE  jurisdiction  of  the  Supreme  Court  of  the  United  States  to 
^  review  judgments  of  the  District  Court  and  Circuit  Court  of  Ap- 
peals should  be  easy  to  detennine  and  free  from  doubt.  In  many 
cases  it  is  very  far  from  that.  Confusion  has  resulted  from  reading 
into  the  statute  words  which  are  not  there. 

The  act  of  Congress  gives  the  Supreme  Coiut  jurisdiction  of 
appeals  and  writs  of  error  (a)  to  review  certain  judgments  of  the 
District  Coiul/  and  (b)  to  review  certain  judgments  of  the  Circuit 
Court  of  Appeals.' 

To  state  these  statutes  without  quoting  them,  they  define  the 
jurisdiction  as  follows  (iising  the  word  '^ appeal"  to  include  both 
appeals  and  writs  of  error) : 

By  section  238  of  the  Judicial  Code,  direct  appeals  to  the  Su- 
preme Court  from  the  district  courts  may  be  taken  (i)  in  any  case 
in  which  the  jurisdiction  of  the  District  Court  is  in  issue  where  the 
jurisdictional  question  alone  is  certified  to  the  Supreme  Court; 
(2)  from  final  sentences  and  decrees  in  prize  causes;  (3)  in  any  case 
that  involves  the  construction  or  application  of  the  Constitution  of 
the  United  States,  or  in  which  the  constitutionality  of  any  law  of 
the  United  States,  or  the  validity  or  construction  of  any  treaty 
made  imder  its  authority  is  drawn  in  question,  or  in  which  the 
constitution  or  law  of  a  state  is  claimed  to  be  in  contravention  of  the 
Constitution  of  the  United  States. 

By  section  1 28  of  the  Judicial  Code,  the  Circuit  Court  of  Appeals 
is  given  appellate  jurisdiction  over  the  district  courts  "in  all 
cases  other  than  those  in  which  appeals  and  writs  of  error  may  be 
taken  direct  to  the  Supreme  Court,  as  provided  in  section  two 
hundred  and  thirty-eight,  xmless  otherwise  provided  by  law";  and, 
except  as  provided  in  sections  239  and  240  (which  sections  pro\'ide 
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for  certiorari),  the  judgments  and  decrees  of  the  Circuit  Court  of 
Appeals  are  made  final  ''in  all  cases  in  which  the  jurisdiction  (i.  e., 
of  the  District  Court)  is  dependent  entirely  upon  the  opposite 
parties  to  the  suit  or  controversy  being  aliens  and  citizens  of  the 
United  States  or  citizens  of  different  States";  excepting  cases 
arising  under  the  patent,  copyright,  revenue,  and  criminal  laws, 
and  admiralty  cases. 

By  section  241  of  the  Judicial  Code,  all  judgments  or  decrees 
of  the  Circuit  Court  of  Appeals  not  made  final  by  section  128  are 
reviewable  i^  the  Supreme  Court  by  appeal  or  writ  of  error  where 
the  matter  in  controversy  exceeds  one  thousand  dollars,  besides 
costs. 

No  appeal  from  the  District  Coiurt  to  either  appellate  court 
depends  on  the  amount  involved. 

The  first  inquiry  is  to  determine  what  cases  may  or  must  go  direct 
from  the  district  courts  to  the  Supreme  Court.  Passing  questions 
of  the  jurisdiction  of  the  District  Court  and  prize  causes,  section 
238  says  that  a  case  may  go  (the  act  does  not  say  must  go)  direct  to 
the  Supreme  Comt  which  involves  "  the  construction  or  application 
of  the  Constitution  of  the  United  States."  The  word  "involves" 
is  that  used  in  the  first  clause,  "is  drawn  in  question"  is  the  equiva- 
lent expression  in  the  second  clause,  and  "claimed  to  be  in  contra- 
vention of  the  Constitution"  is  the  equivalent  expression  in  the 
third  clause.  The  act  requires  for  direct  appeal  that  there  must  be 
acttujUy  involved  or  actually  drawn  in  question  the  Constitution  or 
the  validity  or  construction  of  a  treaty.  By  the  plain  terms  of  the 
statute  that  is  the  test,  and  the  ground  on  which  the  pleader  rested 
the  jurisdiction  of  the  District  Court  is  immaterial.  The  case  may 
go  direct  if  it  actually  involves  the  construction  or  application  of 
the  Constitution  of  the  United  States,  no  matter  what  was  the 
ground  of  jurisdiction,  and,  no  matter  what  the  ground  of  juris- 
diction, it  cannot  go  direct  if  the  Constitution  of  the  United  States 
or  the  construction  or  validity  of  a  treaty  is  not  actually  involved.* 
Direct  appeal  lies  where,  to  use  the  language  of  Mr.  Justice 
Brandeis,  "the  writ  of  error  presents  a  constitutional  question 
substantial  in  character  and  properly  raised  below."  * 

'  Ansbro  v.  United  States,  159  U.  S.  695,  697  (1895);  Lampasas  v.  Bell,  180  U.  S., 
376,  282  (1901). 

*  Sugarman  9.  United  States,  349  U.  S.  182,  and  cases  dted  p.  184  (1919). 
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Nor  does  the  act  make  it  material  whether  the  Constitution  is 
the  sole  question  involved  or  not.  It  is  not  required  to  be  the  sole 
question.  Notwithstanding  it  is  only  one  of  a  niunber  of  questions, 
the  case  with  all  its  questions  may  be  taken  direct  to  the  Supreme 
Court  provided,  and  only  provided,  a  constitutional  or  treaty 
question  is  involved.^ 

The  language  of  the  statute  and  the  decisions  of  the  Supreme 
Court  establish  these  propositions : 

1.  A  case  grounded  as  to  jurisdiction  entirely  on  diverse  citizen- 
ship, or  entirely  on  an  act  of  Congress,  may  nevertheless  invoke 
a  constitutional  question,  and  if  so  is  appealable  direct  to  the 
Supreme  Court. 

2.  A  case  grounded  as  to  jurisdiction  entirely  on  the  Constitu- 
tion may  be  found  to  turn  wholly  on  other  questions  and  not  really 
to  involve  the  Constitution,  and  if  so  it  cannot  be  appealed  direct 
to  the  Supreme  Court. 

3.  A  case  grounded  as  to  jurisdiction  upon  the  Constitution 
and  also  upon  another  ground  is  similarly  appealable  direct  where 
it  involves  the  Constitution  of  the  United  States;  and  otherwise  it 
cannot  be  appealed  direct  regardless  of  the  ground  upon  which  the 
District  Court  took  jurisdiction. 

The  second  inquiry  is  to  determine  what  cases  may  or  must  go 
from  the  district  courts  to  the  Circuit  Court  of  Appeals,  and  this 
is  to  be  determined  by  sedton  128  of  the  Judicial  Code,  which 
replaces  section  6  of  the  act  of  March  3,  1891. 

The  language  of  this  section  providing  for  appeals  to  the  Circuit 
Court  of  Appeals  ''in  all  cases  other  than  those  in  which  appeab 
and  writs  of  error  may  be  taken  direct  to  the  Supreme  Court,  as 
provided  in  section  two  hundred  and  thirty-eight,"  is  open  to  two 
interpretations.  It  might  have  been  contended  that  the  words 
''cases  other  than  those  in  which  appeals  and  writs  of  error  may  be 
taken  direct  to  the  Supreme  Court"  had  the  effect  to  divide  cases 
into  two  distinct  classes,  not  overlapping  each  other:  one  class 
which  must  be  taken  by  direct  appeal  to  the  Supreme  Court,  and 
another  class  which  must  be  taken  to  the  Circuit  Court  of  Appeals. 
But  that  interpretation  has  been  conclusively  rejected,  and  it  is 
now  well  settled  that,  generally  speaking,  cases  which  involve 

*  Sugarman  v.  United  States,  249  U.  S.  182  (1919). 


REVIEW  IN   THE  SUPREME  COURT  905 

constitutional  questions  are  app>ealable  at  the  option  of  the  appel- 
lant either  direct  to  the  Supreme  Court  or  to  the  Circuit  Court  of 
Appeals.*  This  has  been  decided  in  several  cases  where  it  has  been 
held  that  two  appeals  or  writs  of  error,  one  to  the  Supreme  Court 
and  the  other  to  the  Circuit  Court  of  Appeals,  cannot  be  pros- 
ecuted at  the  same  time.^  In  the  well-considered  case  of  Mac- 
fadden  v.  United  Stales,^  which  involved  constitutional  as  well  as 
other  questions  and  which  had  been  taken  to  the  Circuit  Court 
of  Appeals  and  appealed  from  that  court  to  the  Supreme  Court, 
the  court  said:  • 

''Assuming,  without  decision,  that  the  constitutional  questions  were 
real  and  substantial,  it  is  clear  that  a  writ  of  error  might  have  been  sued 
out  originally  directly  from  this  court  under  clause  5.^®  But  this  was 
not  done,  and  by  the  appeal  to  the  Circuit  Court  of  Appeals  the  right  of 
direct  appeal  here  was  lost." 

"Section  6  of  the  act  provides  that  the  Circuit  Courts  of  Appeal 
shall  exercise  appellate  jurisdiction  'in  all  cases  other  than  those  provided 
for  in  the  preceding  section  of  this  act,'  and  the  fact  that  there  were  in 
the  case  questions  which  would  have  warranted  a  direct  appeal  to  this 
court  does  not  deprive  the  Circuit  Court  of  Appeals  of  its  jurisdiction." 
In  the  case  at  bar  the  Circuit  Court  of  Appeals  has  assimied  jurisdiction 
and  rendered  judgment.  May  the  petitioner  have  a  writ  of  error  directed 
to  that  judgment?  The  answer  to  this  question  depends  upon  whether 
the  judgment  of  the  Circuit  Court  of  Appeals  was  final.  The  act  con- 
templated that  certain  judgments  of  the  Circuit  Court  of  Appeals  might 
be  reviewed  on  writ  of  error  in  this  court,  and  that  certain  other  judg- 
ments could  not  be  so  reviewed.  The  line  of  division  is  marked  in  §  6 
of  the  act.  It  is  to  be  observed  that  the  line  of  division  between  cases 
appealable  directly  to  this  court  and  those  appealable  to  the  Circuit 
Court  of  Appeals,  made  by  §  5  of  the  act,  is  based  upon  the  nature  of 

•  Macfadden  v.  United  States,  213  U.  S.  288  (1909);  Lemke  v.  Farmers  Grain  Co. 
42  Sup.  Ct.  Rep.  244  (1922). 

^  Macfadden  v.  United  States,  213  U.  S.  288  (1909);  United  States  v.  Jahn,  155 
U.  S.  109  (1894);  Robinson  v.  Caldwell,  165  U.  S.  359  (1897);  Carter  v.  Roberts,  177 
U.  S.  496  (1900);  Loeb  V.  Columbia  Township  Trustees,  179  U.  S.  472  (1900);  Boise 
Water  Co.  v.  Boise  City,  230  U.  S.  84  (1913). 

•  213  U.  S.  288  (1909). 

•  Ibid.f  p.  293. 

"  Loeb  V.  Columbia  Township  Trustees,  179  U.  S.  472  (1900). 

"  Robinson  v.  Caldwell,  165  U.  S.  359  (1897). 

"  American  Sugar  Co.  v.  New  Orleans,  181  U.  S.  277  (1901). 
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the  case  or  of  the  questions  of  law  raised.  But  the  line  of  division  be- 
tween cases  appealable  from  the  Circuit  Court  of  Appeals  to  this  court 
and  those  not  so  appealable,  drawn  by  §  6,  is  different,  and  is  detennined, 
not  by  the  nature  of  the  case  or  of  the  questions  of  law  raised,  but  by 
the  sources  of  jurisdiction  of  the  trial  court,  namely,  the  Circuit  Court 
or  the  District  Court,  whether  the  jurisdiction  rests  upon  the  character 
of  the  parties  or  the  nature  of  the  case.  Huguley  Mfg.  Co.  v.  GaUton 
CoUon  MillSf^  where  it  was  said  by  the  Chief  Justice,  citing  cases, 
'The  jurisdiction  referred  to  is  the  jurisdiction  of  the  Circuit  Court  as 
originally  invoked.'  The  difference  in  the  test  for  determining  whether 
a  case  is  appealable  from  the  trial  court  directly  to  this  court,  and  the 
test  for  determining  whether  a  case  is  appealable  from  the  Circuit  Court 
of  Appeals  to  this  court,  is  important,  and  a  n^lect  to  observe  it  leads 
to  confusion." 

The  same  ruling  was  made  in  the  latest  case  on  the  subject.^^ 
The  third  inquiry  is  to  determine  what  cases  are  appealable  from 
the  Circxiit  Court  of  Appeals  to  the  Supreme  Court.  This  is  deter- 
mined by  sections  128  and  241  of  the  Judicial  Code.  Section  128 
says  that  (excepting  the  remedy  by  certiorari)  "the  judgments  and 
decrees  of  the  circuit  courts  of  appeals  shall  be  final  in  all  cases  in 
which  the  jurisdiction  is  dependent  entirely  upon  the  opposite 
parties  to  the  suit  or  controversy  being  aliens  and  dtizens  of  the 
United  States,  or  citizens  of  different  States."  Section  241  gives 
an  appeal  from  the  Circuit  Court  of  Appeals  to  the  Supreme  Coiut 
in  all  cases  in  which  the  judgment  of  the  Circuit  Court  of  Appeals 
is  not  made  final  by  the  act,  where  the  matter  in  controversy  shall 
exceed  one  thousand  dollars,  besides  costs.  By  the  language  of 
the  statute  and  by  well-considered  decisions  ^  the  groimd  of  juris- 
diction of  the  District  Court  is  immaterial  as  a  test  of  appeal  from 
that  court,  either  direct  to  the  Supreme  Court  or  to  the  Circuit 
Court  of  Appeals.  By  the  terms  of  the  statute  the  test  there  is 
not  the  sources  of  jurisdiction  of  the  trial  court,  but  the  nature  of 
the  questions  actually  involved  in  the  case.  If  constitutional  or 
treaty  questions  as  defined  in  section  238  are  actually  involved, 
the  case  may  go  direct  to  the  Supreme  Court.  But  if  it  is  appealed 
to  the  Circuit  Court  of  Appeals,  section  1 28  makes  the  judgment 

»  184  U.  S.  290  {1902). 

^  Lemke  v.  Farmers  Grain  Co.,  42  Sup.  Ct.  Rq>.  244  (1922). 

u  Macfadden  v.  United  States,  213  U.  S.  288  (1909). 
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of  that  court  final  where  the  jurisdiction  of  the  District  Court  de- 
pended entirely  upon  citizenship  of  the  parties.  It  will  be  observed 
that  cases  are  appealable  from  the  Circuit  Court  of  Appeals  to  the 
Supreme  Court  if  the  jurisdiction  of  the  District  Court  depended 
wholly  or  in  part  upon  any  federal  question.  It  need  not  have 
been  a  constitutional  question. 

In  spite  of  the  caution  of  the  court  in  Macfadden  v.  United  States  ^^ 
that  the  difference  between  the  test  for  determining  whether  a 
case  is  appealable  from  the  trial  court  direct  to  the  Supreme  Court 
and  the  test  for  determining  whether  a  case  is  appealable  from  the 
Circuit  Court  of  Appeals  to  the  Supreme  Court  is  important  and 
that  neglect  to  observe  it  leads  to  confusion,  the  court  itself  in  at 
least  three  cases  seems  to  have  been  guilty  of  precisely  this  neglect 
and  to  have  introduced  the  very  confusion  which  it  cautioned 
against  in  Macfadden  v.  United  StatesP 

In  Union  6*  Planters^  Bank  v.  Memphis ^^^  a  case  where  jurisdic- 
tion of  the  Circuit  Court  was  groimded  entirely  on  the  Constitu- 
tion but  which  had  been  appealed  to  the  Circuit  Court  of  Appeals 
and  came  from  that  court  to  the  Supreme  Court,  Chief  Justice 
Fuller  said: 

''  Diversity  of  citizenship  did  not  exist,  and  the  jurisdiction  of  the  Cir- 
cuit Court  rested  solely  on  the  ground  that  the  cause  of  action  arose 
under  the  Constitution  of  the  United  States.  The  appeal  lay  directly 
to  this  court  under  section  five  of  the  Judiciary  Act  of  March  3,  1891, 
and  not  to  the  Circuit  Court  of  Appeals." 

Substantially  the  same  language  was  repeated  by  Chief  Justice 
White  in  Raton  Water  Works  Co.  v.  City  of  Ratony^^  and  similar 
expressions  were  used  by  Mr.  Justice  Day  in  Lemke  v.  Farmers 
Grain  CoJ^ 

In  Lemke  v.  Farmers  Grain  Co?^  Mr.  Justice  Day  says  that  when 
iht  jurisdiction  oj  the  District  Court  rests  solely  upon  attack  upon  a 
state  statute  because  of  its  alleged  violation  of  the  federal  Consti- 
tution, a  direct  appeal  to  the  Supreme  Court  is  the  only  method  of 
review;  and  that  where  the  jurisdiction  of  the  District  Court  is 
invoked  upon  other  federal  groimds  as  well  as  attack  on  the  consti- 

"  213  U.  S.  288  (1909).  "  Ibid, 

»  189  U.  S.  71,  73  (1903).  *•  249  U.  S.  SS2  (1919)- 

»  42  Sup.  Ct.  Rep.  244  (1922).  a  Ihid, 
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• 

tutionality  of  a  state  statute,  an  appeal  may  be  taken  to  the  Circuit 
Court  of  App>eals.  The  court  there  took  jurisdiction  to  review  the 
judgment  of  the  Circuit  Court  of  Appeals  in  a  case  which  involved 
a  constitutional  question,  assigning  as  a  reason  that  tlie  jurisdic- 
Hon  of  the  District  Court  was  rested  on  other  grounds  as  well  as  the 
Constitution. 

As  before  shown,  the  language  of  the  statute  is  that  a  direct 
appeal  to  the  Supreme  Court  lies  in  all  cases  which  involve  the 
construction  or  application  of  the  Constitution,  and  these  cases 
are  those  which  actually  present  a  constitutional  question.  The 
grounds  of  jurisdiction  of  the  District  Court  are  not  made  a  test 
by  the  statute  and  are  immaterial. 

Nor  does  the  statute  distinguish  between  cases  where  the  sole 
question  is  one  of  the  Constitution  and  cases  involving  other 
questions  as  well.  For  direct  appeal  what  the  statute  requires  is 
that  the  case  shall  involve  some  constitutional  question. 

Mr.  Justice  Day's  statement  in  the  next  sentence,  that  where 
jurisdiction  is  invoked  upon  other  federal  grounds  as  well  as  consti- 
tutional grounds  an  appeal  may  be  taken  to  the  Circuit  Court  of 
Appeals  with  ultimate  review  in  the  Supreme  Court,  involves  the 
same  inaccuracy,  i.  e.,  that  the  question  of  direct  appeal  to  the  Su- 
preme Court,  or  appeal  to  the  Circuit  Court  of  Appeals,  depends  in 
any  respect  on  the  grounds  on  which  the  jurisdiction  of  the  District 
Court  was  invoked.  It  is  well  settled  that  the  federal  courts  are 
not  confined  in  deciding  cases  to  the  groimds  of  jurisdiction  allied 
in  the  bill.  For  example,  in  a  suit  which  plaintiff  has  grounded  as 
to  jurisdiction  on  the  Constitution  of  the  United  States  every  other 
question  arising  in  the  case,  although  not  growing  out  of  the  Con- 
stitution, may  nevertheless  be  decided.**  Accurate  statement  is 
that  where  a  case  involves  a  constitutional  question  and  also  other 
questions,  appeal  will  lie  either  to  the  Supreme  Court  or  to  the  Cir- 
cuit Court  of  Appeals  regardless  of  the  grounds  of  jurisdiction  of 
the  District  Court;  with  an  appeal  from  the  Circuit  Court  of  Ap- 
peals provided  the  jurisdiction  of  the  District  Court  was  invoked 
wholly  or  in  part  because  of  a  federal  question,  constitutional  or 

^  Davis  V.  Wallace,  42  Sup.  Ct.  Rep.  164  (1923);  Field  v.  Barber  A^halt  Paving 
Co.,  194  U.  S.  618,  620  (1904);  Siler  v.  Louisville  &  Nashville  R.  R.  Co.,  213  U.  S.  175, 
191  (1909);  Louisville  &  Nashville  R.  R.  Co.  r.  Garrett,  231  U.  S.  298,  303  (1913); 
Greene  ».  Louisville  &  Interurban  R.  R.  Co.,  244  U.  S.  499,  508  (191 7). 
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otherwise.  Why  is  this  principle  less  applicable  to  a  case  itivolving 
a  sole  constitutional  question  than  to  cases  involving  that  question 
plus  others?  If  cases  involving  a  constitutional  question  plus 
other  questions  are  appealable  to  either  court  but  not  to  both, 
why  is  this  less  true  of  cases  involving  a  constitutional  question 
alone?  Nothing  in  the  statute  suggests  any  such  distinction.  Both 
kinds  of  cases  are  appealable  solely  because  a  constitutional  ques- 
tion is  involved.  The  distinction  made  by  Chief  Justice  Fuller  in 
Union  6*  Planters'  Bank  v.  Memphis,^  by  Chief  Justice  White 
in  RaUm  Water  Works  Co.  v.  CUy  of  Raton,^  and  by  Mr.  Justice 
Day  in  Lemke  v.  Farmers  Grain  Co.,^  is  between  cases  where  the 
jurisdiction  of  the  District  Court  was  invoked  solely  on  a  consti- 
tutional ground  and  cases  where  it  was  invoked  on  such  a  ground 
plus  others,  or  solely  on  other  groimds.  But  this  is  a  bad  distinc- 
tion, for  according  to  the  language  of  the  statute  the  ground  of 
jurisdiction  of  the  District  Court  has  nothing  to  do  with  the  case, 
being  material  only  to  determine  what  appeals  will  lie  from  the 
Circuit  Court  of  Appeals  to  the  Supreme  Court. 

In  the  three  cases  last  cited  the  court  seems  to  have  applied  as 
the  test  to  determine  appealability  from  the  District  Court  a  test 
not  contained  in  the  statute  touching  that  subject,  a  test  borrowed 
from  a  statute  touching  an  entirely  different  subject,  viz.y  deter- 
mining what  cases  are  appealable  from  the  Circuit  Court  of  Appeals 
to  the  Supreme  Court;  the  very  fallacy  the  court  so  clearly  pointed 
out  in  Macfadden  v.  United  States.  The  grounds  of  jurisdiction  of 
the  District  Court  are  nowhere  referred  to  in  the  relevant  statutes 
otherwise  than  as  determining  what  judgments  of  the  Circuit 
Court  of  Appeals  are  final. 

Charles  W.  Bunn. 
St.  Paul,  Minnesota. 

"  189  U.  S.  71  (1903). 

•*  249  U.  S.  552  (1919). 

**  42.  Sup.  Ct.  Rep.  244  (1922). 
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LABOR  COPARTNERSHIP  IN  INDUSTRY 

^  I  ^HOUGH  the  courts  often  dislike  it^  business  men  will  continue 
-**  to  experiment  with  new  forms  of  business  organization  de- 
signed to  suit  their  particular  needs.  At  present  perhaps  the  most 
insistent  need  of  industry,  a  matter  indeed  of  world-wide  concem, 
is  the  achieving  of  an  orderly  adjustment  of  the  respective 
functions  of  capital  and  labor.  American  lawyers,  especially  those 
whose  practice  lies  in  the  field  of  corporate  organization,  should, 
therefore,  follow  with  interest  experiments  which  are  being  under- 
taken in  the  solution  of  this  problem. 

In  the  commercial  and  industrial  development  of  the  past  cen- 
tury the  corporation  has  proved  its  immense  utility  as  a  device  for 
imiting  in  common  enterprise  the  capital  of  many  investors,  large 
and  small.  It  is  needless  to  restate  here  the  advantage  of  doing  busi- 
ness under  the  corporate  form.  At  the  same  time  experience  has 
disclosed  certain  weaknesses  in  the  corporation,  especially  the  large 
industrial  corporation,  organized  with  the  traditional  charter  pro- 
visions. As  a  business  grows  older  and  expands  it  is  likely  that  an 
increasing  proportion  of  its  capital  stock  will  come  to  be  held  by 
utter  strangers,  who  are  unacquainted  with  its  processes  and  have 
no  appreciation  of  its  problems.  The  permanent  welfare  of  the 
company  will  not  receive  its  surest  promotion  with  the  voting  power 
lodged  in  such  an  electorate. 

Furthermore,  the  general  incorporation  laws  were  passed  to 
enable  investors  in  business  enterprise  to  reap  the  profits  without 
being  subjected  to  imlimited  liability  and  without,  necessarily, 
participating  personally  in  the  conduct  of  the  business.  The  recog- 
nition of  the  interest  and  proper  position  of  labor  in  the  enterprise  — 
and  by  labor  is  meant  for  present  purposes  not  merely  the  manual 
workers,  but  the  whole  clerical,  technical,  and  managerial  force  as 
well  —  was  not  one  of  the  objects  of  the  legislation.  Naturally 
enough,  labor  (in  this  broad  sense)  would  have  little  incentive  to 
put  forth  extraordinary  efforts  merely  to  increase  the  corporate 
dividends.    Hence,  with  industry  organized  on  a  corporate  basis 


^ 
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innumerable  schemes  for  "bonuses"  and  "profit  sharing"*  have 
been  devised,  somewhat  fitfully  and  sporadically,  to  supply  this 
incentive.* 

Some  of  these  profit-sharing  experiments  have  met  with  fair 
success,  others  not;  but  in  general,  profit  sharing,  without  tnare,  has 
neither  satisfied  labor  with  its  position  in  industry  nor  demon- 
strated to  capital  that  the  results  obtained  justified  a  continuance 
of  the  scheme.  After  an  exhaustive  review  of  a  variety  of  profit- 
sharing  plans  under  trial  throughout  the  United  Kingdom,  the 
report  of  the  British  Ministry  of  Labour  states  in  summary: 

"On  the  whole,  it  must  be  concluded  that,  if  the  employer  looks  to  a 
scheme  of  profit-sharing  to  stimulate  his  workpeople  to  increased  exertion, 
and  to  maintain  the  stimulus  for  a  period  of  years ^  he  is  not  unlikely  to  be 
disappointed,"  • 

Profit  sharing  is  not  the  ultimate  solution  of  the  difficulty  be- 
cause, more  fundamentally,  the  demand  of  labor  is  for  a  definite 
participation  in  the  management.  In  the  growth  of  large  corpora- 
tions managerial  employees  and  workmen  alike  have  been  reduced 
too  much  to  the  position  of  mere  hirelings,  with  no  personal  interest 


1  See  Report  on  Pkofit-shaking  and  Labour  Co-partnership  in  the 
United  Kingdom,  [Cmd.  544]  1920,  issued  by  Ministry  of  Labour;  Propit  Shar- 
ing IN  THE  United  States:  Bulletin  of  the  United  States  Bureau  of 
Labor  Statistics,  19 17,  whole  No.  208,  containing  a  full  bibliography. 

*  The  case  for  profit  sharing  is  put  in  a  most  arresting  fashion  by  Mr.  A.  Hop- 
kinson,  M.P.,  an  English  employer  of  labor,  speaking  in  the  House  of  Commons. 
Hansard's  Parliamentary  Debates  (Commons),  21  October,  1920.  The  follow- 
ing extract  may  be  given  here.  "  I  know  very  well,  from  experience  in  the 
aimy,  both  as  an  officer  and  in  the  ranks,  that  you  cannot  get  men,  and  particu- 
larly any  Englishmen  or  Scotsmen,  to  obey  orders  imless  they  have  the  firm  con- 
viction that  the  man  who  gives  those  orders  is  in  some  way  better  than  themselves. 
I  will  give  just  a  little  example,  rather  an  amusing  one,  of  what  I  mean.  I  was 
serving  in  the  ranks  in  France,  and  my  corporal  came  to  me  once  and  said,  '  You 
know,  when  an  officer  comes  from  a  good  family,  or  knows  his  work,  or  is  a  gallant 
fellow,  or  is  even  good-looking,  it 's  all  right,  but  when  he  is  none  of  these  things 
it  is  perhaps  a  little  bit  hard  upon  us.'  It  was  that  remark  of  my  corporal  that 
made  me  think  out  what  is  the  justification  in  industry  for  the  position  of  the 
employer,  and  as  a  result  of  those  thoughts — I  may  be  wrong — I  have  come  to 
the  conclusion  that  the  only  thing  that  can  put  the  employer  on  that  pedestal 
from  which  he  can  give  commands  with  full  justification  is  that  he,  unlike  his 
men,  should  not  take  all  that  he  might." 

*  Report  on  Profit-sharing  and  Labour  Co-partnership  in  the  United 
Kingdom,  [Cmd.  544]  1920,  pp.  27-28 
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in  the  business .  Profit  sharing  alone  cannot  remedy  this  detach- 
ment; more  basic  measures  must  be  discovered  to  bring  to  the 
industrial  corporation  and  to  its  employees  the  benefits  oi  sl  de 
facto  copartnership  from  the  lack  of  which  both  are  suffering.  "As 
the  workmen  saw  it,  good  wages,  short  hours,  welfare  and  consid- 
erate treatment  were  no  better  than  the  good  treatment  of  a  horse, 
so  long  as  they  were  denied  a  status  in  the  direction  of  their  own 
labor."*  The  Whitley  Reconstruction  Committee  appointed  in 
October,  1916,  by  the  British  Prime  Minister  "to  make  and  con- 
sider suggestions  for  securing  a  permanent  improvement  in  the 
relation  between  employers  and  workmen,"  reported: 

"We  are  convinced,  moreover,  that  a  permanent  improvement  in  the 
relations  between  employers  and  employed  must  be  founded  upon  some- 
thing other  than  a  cash  basis.  What  is  wanted  is  that  the  workpeople 
should  have  a  greater  opportunity  of  participating  in  the  discussion  about 
and  adjustment  of  those  parts  of  industry  by  which  they  are  most 
affected."  » 

It  is  worth  while  to  quote  an  extract  from  the  report  of  a  "  Con- 
ference of  Operatives  and  Manufacturers  on  the  Pottery  Industry"  • 
(England),  which  considered  the  industrial  situation  after  the  war. 
Commenting  on  the  topic  of  "Defects  in  the  Industry  from  the 
Point  of  View  of  the  Operatives"  the  report  states: 

"Even  where  these  specific  grievances  are  absent,  many  of  the  opera- 
tives feel  that  the  conduct  of  the  industry  is  inconsistent  with  the  demo- 
cratic principles  which  are  widely  and  passionately  held  in  the  district 
They  are  denied  the  right  of  self-government  since  they  have  no  control 
of  the  conditions  under  which  they  work;  they  claim  not  to  be  'hands,' 
instnunents  under  the  control  of  a  superior,  but  partners  in  an  important 
social  task,  with  a  different  but  not  an  inferior  social  status  to  their 
employers." 


^  Frank  Watts,  An  Introduction  to  ths  Psychological  Problems  in  Indits- 
TRY.  George  Allen  &  Unwin,  Ltd. ,  19 3 1 ,  p.  148.  This  book  may  be  consulted  generally 
for  a  consideration  of  the  psychological  factors  involved. 

»  Interim  Report  on  Joint  Standing  Industrial  Councils,  March  8, 1917. 
The  various  reports  of  this  committee^  and  related  documents,  may  be  conveniently 
obtained  in  a  pamphlet  entitled  The  Industrial  Council  Plan  in  Great 
Britain,  compiled  by  the  Bureau  of  Industrial  Research,  289  4th  Avenue,  New 
York  City. 

*  Contained  in  the  compilation  dted  in  the  previous  note. 
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While  this  demand  for  a  voice  in  management  has  imdoubtedly 
a  psychological  prompting,  as  indicated  in  the  foregoing  quotations, 
it  is  defended,  also,  on  groimds  of  practical  business  efficiency. 
Thus: 

"It  is  not  merely  a  vulgar  desire  to  be  masters  of  the  situation  rather 
than  somebody  else.  It  is  at  root  based  on  the  conviction  that  the 
workers  in  a  trade  are  likely  to  arrive  at  sounder  decisions  on  manage- 
ment than  those  which  at  present  emerge  from  the  decisions  of  share- 
holders' meetings,  where  the  choice  of  directors  may  easily  result  in  the 
election  of  a  group  of  amateurs."  ^ 

Why  are  the  non-voting  preferred  shareholders  willing  that  control 
should  be  vested  in  the  common  shareholders?  The  argument  is 
that  the  conunon  shareholders  will  be  the  first  to  suffer  from  bad 
management;  therefore  their  efforts  will  be  redoubled  to  promote 
the  success  of  the  business,  and  thus,  consequentially,  to  promote 
the  interests  o£  the  preferred  shareholders.  Now  it  is  urged  that  this 
logic  should  be  carried  a  step  further;  that  more  satisfactory  results 
in  the  large  may  be  anticipated  if  all  those  whose  cooperation  is 
essential  to  success  are  directly  identified  with  the  fortunes  of  the 
business,  and  are  vested  with  a  responsibility  lor  its  good  manage- 
ment.^ But  in  this  country  there  has  been  little  disposition  in 
industry  to  experiment  along  these  Unes  beyond  the  constitution 
of  advisory  committees  of  workers,  and  the  encouragement  of  em- 
ployees to  become  holders  of  stock,  thus  offering  them  the  minority 
stockholders'  theoretical  participation  in  the  management.  And 
a  recent  writer  •  has  said  of  the  situation  in  England,  that  "  there 
seem  to  be  no  important  industrial  businesses  in  this  country  where 
the  workers  have  any  control  which  is  effective  against  the  general 
body  of  share-holders;  the  former  are  merely  a  permanent  minority, 
which  may  satisfy  the  theory  of  co-management,  but  which  is 
immaterial  in  practice/'  ^® 

'  G.  R.  Stirling  Taylor,  ''A  New  Basis  for  Industrial  Corporations/'  2  Jouk.  See 
Coicp.  Leg.,  3d  Series  (1920),  p.  210. 

»  "The  Abdication  of  the  Capitalist,"  24  The  New  Refubuc,  112  (Sept.  29, 1920). 

*  G.  R.  Stirling  Taylor,  2  Jour.  Soc.  Coup.  Leg.,  3d  Series  (1920),  p.  213,  supra^ 
note  7. 

^^  I  have  not  referred  to  the  various  cooperative  societies  in  all  parts  of  the  world, 
many  of  which  have  had  local  successes.  They  have  had  little  influence  >ipon  the 
gene*^  pK>sition  of  labor  in  industry.   In  many  of  the  cooperative  societies,  especially 
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In  France  a  notable  instance  of  labor  copartnership  in  industry 
is  found  in  the  fascinating  history  of  the  Godin  establishment,^  a 
"Cooperative  Association  of  Capital  and  Labor"  at  Guise,  em- 
ploying over  two  thousand  workers  in  the  manufacture  of  stoves 
and  cooking  utensils.  Jean-Baptiste  Andrfi  Godin  started  his  busi- 
ness in  1846.  In  1880,  he  reorganized  it  on  the  basis  of  a  limited 
liability  society  "en  commandite  simple"  and  gradually  the  workers, 
from  their  share  of  the  profits,  bought  out  Godin's  interest,  re- 
ceiving in  exchange  share  certificates  entitling  the  holders  to  a 
fixed  return  of  five  per  cent  per  annum.  The  governing  body  of 
the  society,  called  the  General  Assembly,  elects  a  manager  with 
plenary  powers,  who  holds  office  during  good  behavior;  that  is,  he 
can  be  dismissed  by  the  Assembly  if  he  involves  the  society  in 
certain  losses,  or  violates  the  statutes  of  the  society.  This  General 
Assembly  is  composed  of  those  workers  {associis)  who  hold  a  cer- 
tain minimum  of  capital  stock,  and  who  for  five  years  have  lived  in 
the  *^familisterej"  the  society's  community  center,  consisting  of 
dwellings,  theater,  schools,  stores,  and  library.  The  Assembly  also 
elects  a  Council  of  Management,  which  administers  the  internal 
affairs  of  the  familisUre^  and  assists  in  an  advisory  capacity  the 
elected  manager  of  the  business.  The  yearly  profits,  after  deduc- 
tions to  cover  tjie  fixed  five  per  cent  interest  on  capital,  paid  in 
cash,  and  allowance  for  maintenance  of  various  mutual  insurance 
funds,  and  of  the  schools,  are  distributed  among  the  workers,  in 
proportion  to  their  earnings,  in  savings  certificates,  which  become 
payable  in  cash  when  a  worker  retires.  The  company,  as  thus 
organized,  has  amply  justified  the  faith  of  its  foimder." 

• 

of  consumers,  the  employees  stand  in  about  the  same  position  as  do  the  employees  of 
a  corporation  or  joint  stock  company,  so  far  as  participation  in  profits  and  control  is 
concerned.  See  generally,  Co5p£RATion  in  Many  Lands,  L.  Sioth-Gordon  and 
C. O'Brien,  Cooperative  Union, Ltd., Manchester  (19 19);  see  also  Report  on  Profit- 
sharing  AND  Labour  Co-partnership  in  the  United  Ejngdom,  [Cmd.6496]  191 2, 
which  states  (p.  84)  that  even  among  the  productive  associations  of  workers,  for  whkh 
figures  were  available,  ''not  quite  three  out  of  five  of  the  employees  were,  in  1910^ 
members  of  the  association  for  which  they  worked."  Figures  for  1918  showed  that  68. 2 
per  cent  of  such  employees  were  members.  See  Report  on  Profit-sharing  and 
Labour  Co-partnership  in  the  United  Kingdom,  [Cmd.  544]  1930,  pp.  122-137. 

u  For  a  fiiller  account,  and  for  further  references,  see  C.  R.  Fay,  Copaxtnershi? 
IN  Industry,  Cambridge  Univ.  Press  (19 13),  pp.  38  ti  seq.;  Twenty-Eight  Years  or 
Co-Partnership  at  Guise,  Translation  from  the  French  of  Madame  Ballet,  M.  Fahit, 
and  M.  and  Madame  Prudhommeaux,  by  Aneuiin  Williams,  London,  1908. 

^  Maison  Ledaire  should  also  be  mentioned  as  another  French  success  in  the  field 
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The  influence  of  Godin  is  discernible  in  the  French  legislation  of 
1917,  authorizing  a  new  form  of  limited  company,  called  Sodet6 
Anonyme  i  Participation  Ouvri^re.*'  Provision  is  made  for 
capital  shares  and  labor  shares.  The  labor  shares  are  to  be  held 
by  a  separate  incorporated  association  representing  all  the  work- 
ing staff  for  the  time  being.  Dividends  on  these  shares  are  paid 
to  all  the  members  of  the  association  in  accordance  with  its  rules. 
As  soon  as  an  employee  quits,  he  ceases  also  to  be  a  member  of 
the  cooperative  association  holding  the  labor  shares.  In  the 
General  Assembly,  the  voting  strength  of  the  labor  shares  and 
of  the  capital  shares  is  in  the  same  proportion  that  each  class 
of  shares  bears  to  the  whole  capital  stock;  and  labor  and  capital 
are  represented  on  "Le  Conseil  d'Administration"  in  the  same 
ratio.** 

The  Dennison  Manufacturing  Company  at  Framingham,  Massa- 
chusetts,** an  industrial  plant  with  over  three  thousand  employees, 
represents  a  pioneer  American  effort  to  meet  the  problem  of  enlist- 
ing both  from  managerial  and  non-managerial  employees  a  pro- 
prietory interest  in  the  welfare  of  the  business,  and  of  utilizing  to 
the  utmost  their  accumulated  knowledge  and  business  experience. 
In  its  essential  aspects,  the  organization  calls  to  mind  the  work  of 
Godin  at  Guise.  Here,  as  in  the  case  of  the  Godin  factory,  the 
transformation  into  an  industrial  copartnership  was  a  gradual 
development  over  a  considerable  period  of  years.  At  its  very 
start,  in  1844,  Aaron  L.  Dennison  was  the  sole  proprietor  and, 
indeed,  literally,  "the  whole  works."  In  1855,  E.  W.  Dennison, 
who  had  succeeded  him,  formed  a  partnership  with  Albert  Metcalf , 
under  the  name  of  "Dennison  &  Company."  At  this  stage  the 
two  partners  had  the  sole  ownership  and  control  of  the  business, 

of  industrial  copartnership.  Its  organization  differs  in  detail  from  the  Godin  factory, 
but  its  basic  principles  are  similar.  See  C.  R.  Fay,  Copa&tnebship  in  Industry 
pp.  58  e$  seq, 

"  Annuaire  DE  Leg.  Fran.  (1917),  pp.  107-112. 

^^  Reference  may  also  be  had  to  other  French  and  Italian  legislation  along  related 
lines  commented  upon  in  G.  R.  Stirling  Taylor, ''  A  New  Basis  for  Industrial  Corpora- 
tions," 2  Jour.  See.  Comp.  Leg.,  3d  ser.  (1920),  pp.  215-219,  supra. 

^'  I  am  indebted  to  Mr.  Elliott  D.  South  of  the  Dennison  Mfg.  Co.  for  explanations 
of  the  organization^  and  for  copies  of  the  various  docimients  relating  thereto.  The 
organization  is  described  in  John  R.  Commons,  Industrial  Government,  The  Mac- 
millan  Co.  (1921),  chap.  vi. 
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and  the  profits  were  theirs.  In  1878  the  concern  was  organized  as 
a  normal  business  corporation  with  a  single  class  of  common  stock- 
holders who  had  all  the  voting  power,  and  among  whom  all  the 
profits  were  divided.  To  some  extent  employees  were  oflFered  in- 
ducement to  become  stockholders,  but  the  character  of  the  organi- 
zation was  in  nowise  afifected  thereby.  When  the  company  was 
reorganized  in  191 1 ,  the  business  was  on  a  soimd  basis;  money  could 
be  borrowed  at  ordinary  rates  to  finance  its  development;  and  hence 
it  was  considered  fair  to  limit  to  the  ordinary  interest  rate  the 
return  of  those  who  were  connected  with  the  business  solely  as 
investors.  The  common  stock  formerly  held  by  investors  was 
exchanged  at  its  fair  market  value  (which  was  many  times  its  par 
value)  for  first  preferred  stock  carrying  a  preferential  cumula- 
tive dividend  of  eight  per  cent,  payable  quarterly  as  declared. 
This  transaction  was  thus  a  fair  business  bargain,  not  an  altruistic 
sacrifice,  for  the  investors  exchanged  at  its  market  value  conmion 
stock  with  an  indeterminate  dividend  for  preferred  stock  with  a 
fixed  dividend.  All  further  profits,  after  the  pajrment  of  dividends 
on  all  the  capital  stock,  were  to  be  invested  in  the  business,  and 
against  them  were  to  be  issued  so-called  '^  managerial  industrial 
partnership  stock,"  to  the  managerial  employees,  proportionate  to 
their  salaries.  "Managerial  employees"  include  directors,  and  all 
those  who  have  served  with  the  Company  for  an  aggregate  period 
of  five  years;  "and  whose  position  with  the  Company  .  .  .  requires 
the  exercise  of  managing  ability  and  control  over  methods  of  manu- 
facturing or  marketing,  such  as  any  executive,  department-head, 
principal  foreman,  chief-clerk,  branch-manager,  or  principal  sales- 
man; or  whose  work  shows  the  use  of  a  high  degree  of  imagination, 
tact  or  business  judgment,  and  who  shall  have  contracted  in  writing 
with  this  company  for  extra  renumeration.''  *• 

As  soon  as  the  outstanding  managerial  industrial  partnership 
stock,  so  issued,  amounted  to  one  million  dollars,  it  was  provided 
that  the  whole  voting  power  should  vest  in  this  class  of  stockhold- 
ers, where  it  now  lies.*^     This  managerial  industrial  partnership 

^*  The  application  of  this  provision  in  determining  who  are  "managerial  employees" 
is  left  to  the  directors  subject  to  revision  at  the  annual  meeting  of  the  industrial  part- 
nership stockholders. 

"  The  preferred  stockholders  are  safeguarded,  however,  by  a  provision  revesdng 
the  control  in  them  if  their  dividend  becomes  in  arrears  for  a  specified  period. 
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stock  is  entitied  to  a  cash  dividend  not  to  exceed  twenty  per  cent 
(the  average  has  been  about  ten  per  cent  since  the  plan  went  into 
effect) ;  it  is  expressly  non-assignable,  and  when  one  of  the  holders 
leaves  the  employ  of  the  company  it  must  be  exchanged  for  non- 
voting, transferable,  "second  preferred  stock,"  of  equal  face  value, 
entitled,  after  the  payment  of  the  first  preferred  dividends,  to  a 
preferential  cumulative  dividend  of  seven  per  cent  per  annum,  as 
provided  in  the  by-laws. 

Thus  far,  in  the  development  of  the  organization,  no  provision 
was  made  for  participation  in  profits  and  management  by  the 
larger  group  of  non-managerial  employees.  The  next  step  was  taken 
in  1 91 9,  when  a  committee  elected  by  these  employees  drafted  a 
plan,  which  was  accepted,  of  a  "general  works  committee," "con- 
sisting of  about  sixty  representatives  of  the  employees,  elected 
by  departments.  This  works  conmiittee  is  competent  to  discuss 
any  factory  problem  or  policy,  and  its  reconunendations  are  referred 
to  various  small  standing  conference  committees,  composed  of  an 
equal  number  of  representatives  from  the  management  and  from 
the  employees.  The  reconunendations  of  these  conference  com- 
mittees,  in  turn,  are  referred  back  to  the  works  committee  and  to 
the  management  for  final  approval.  Although  from  a  legal  stand- 
point the  powers  of  this  works  committee  are  merely  advisory,  in 
practice  the  committee  exercises  an  important  and  effective  in- 
fluence in  factory  management.  In  general  it  fulfills  the  function 
described  by  the  Whitley  Reconstruction  Committee,  as  follows: 

''  Work  conunittees,  in  our  opinion,  should  have  regular  meetings  at  fixed 
times,  and,  as  a  general  rule,  not  less  frequently  than  once  a  fortnight. 
They  should  always  keep  in  the  forefront  the  idea  of  constructive  cooper- 
ation in  the  improvement  of  the  industry  to  which  they  belong.  Sugges- 
tions of  all  kinds  tending  to  improvement  should  be  frankly  welcomed 
and  freely  discussed.  Practical  proposals  should  be  examined  from  all 
points  of  view.  There  is  an  undeveloped  asset  of  constructive  ability  — 
valuable  alike  to  the  industry  and  to  the  State  —  awaiting  the  means  of 
realization;  problems,  old  and  new,  will  find  their  solution  in  a  frank 
partnership  of  knowledge,  experience  and  goodwill.  Works  committees 
would  fail  in  their  main  purpose  if  they  existed  only  to  smooth  over 
grievances."  " 

^'  For  a  discussion  of  similar  shop  organizations  of  employees,  in  various  industries, 
see  John  R.  Commons,  Industrial  Government,  su^a,  chap.  xxii. 

^*  Supplemental  Report  on  Works  CoMMiTTE£S,contaiQed  in  compilation  cited 
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Last  year,  a  further  important  feature  was  introduced  into  the 
Dennison  organization.  The  works  committee  drafted  a  plan,  which 
has  been  put  into  operation  provisionally  for  a  period  of  five  years, 
for  the  issue  of  stock  to  the  non-managerial  employees  out  of  sur- 
plus earnings.  This  so-called  ''employee  industrial  partnership 
stock"  is  issued  to  all  non-managerial  employees  of  over  two  years' 
service,  in  proportion  to  their  length  of  service;  it  is  non-voting 
because,  in  the  language  of  the  conmiittee  that  drafted  the  plan, 
''  the  Works  Committee  gives  the  employees  a  just  share  in  the 
management  of  the  problems  which  affect  the  employees";  it  is 
entitled  to  a  cash  dividend,  equivalent  in  amoimt  to  that  declared  on 
the  managerial  industrial  partnership  stock;  it  too  is  non-assignable, 
and  when  an  employee  leaves  the  company  it  must  be  exchanged 
for  non-voting  transferable  "second  preferred  stock"  drawing  a 
dividend  of  seven  per  cent  per  annum.  The  foregoing  are  the 
main  features  of  the  present  Dennison  organization,  though,  for 
the  sake  of  brevity,  important  details  of  the  carefully  drafted  in- 
strument have  been  omitted  here.*® 

In  essence  then  the  plan  is: 

1.  Return  on  invested  capital:  A  fixed  rate,  not  to  be  exceeded, 
on  both  classes  of  preferred  stock,  held  by  persons  who  are  simply 
investors  in  the  business;  a  variable  rate  not  to  exceed  twenty  per 
cent  on  industrial  partnership  stock  held  by  those  whose  personal 
services  are  devoted  to  the  conduct  of  the  business. 

2.  Distribution  of  profits:  After  payment  of  the  fixed  dividend 
on  the  first  and  second  preferred  stock,  one-half  of  the  remaining  net 

in  note  5,  supra.  The  committee  recommended  the  constitution  of  woAa  committees 
in  each  factory,  as  part  of  a  triple  form  of  organization,  representative  of  employers 
and  employed,  consisting  of  national  Joint  Industrial  Councils,  Joint  District  Coundk 
and  Works  Committees,  **  each  of  the  three  forms  of  organization  being  linked  up  with 
the  others  so  as  to  constitute  an  organization  covering  the  whole  of  the  trade,  capable 
of  considering  and  advising  upon  matters  affecting  the  welfare  of  the  industry,  and 
giving  to  labour  a  definite  and  enlarged  share  in  the  discussion  and  settlement  of 
industrial  matters  with  which  employers  and  employed  are  jointly  concerned."  See 
Final  Report,  July  i,  1918. 

^  For  instance,  provisions  as  to  dissolution;  provisions  as  to  the  <^tion  in  the 
company  to  buy  up  and  retire  at  any  time  the  first  and  second  preferred  stock,  thus 
enabling  the  company  to  cease  expanding  its  capitalization  at  any  time  this  maybe  de- 
sirable, by  buying  in  each  year  the  same  amount  in  preferred  stock  that  is  issued 
each  year  in  industrial  partnership  stock;  provisions  for  holding  part  of  the  profits 
as  a  .temporary  surplus,  If  it  is  undesirable  in  any  particular  year  to  issue  any  most 
industrial  partnership  stock. 
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profits  may  be  used  in  the  payment  of  cash  dividends  on  the  indus- 
trial partnership  stock,  as  above  provided.  The  balance  of  the  net 
profits  is  then  distributed  in  the  form  of  industrial  partnership  stock, 
two-thirds  to  managerial  employees,  and  one-third  to  the  non- 
managerial  employees,  as  extra  remimeration  for  their  services.^ 

3.  Control  of  management:  Legal  control  of  the  corporation 
through  ownership  of  the  voting  stock  at  all  times  remains  in  the 
hands  of  the  active  body  of  managerial  employees  (at  present  368 
in  nimiber)  who  are  most  conversant  with  the  business,  and  most 
responsible  for  its  success.  Actual  participation  in  the  management 
is  shared  also,  to  a  limited  degree,  by  the  other  employees  through 
their  general  works  committee. 

Thus,  it  may  be  said  that  the  preferred  shareholders  are  somewhat 
in  the  position  of  deferred  creditors  of  the  business,  the  proportion 
of  the  preferred  stock  to  the  whole  capital  stock  being  a  steadily 
decreasing  ratio;  that  the  business  is  owned  and  the  profits  divided 
by  the  employees,  the  managerial  employees  being  in  effect  senior 
partners,  the  rest  of  the  employees  being  junior  partners  with  an 
interest  in  the  business  and  with  responsibilities  commensurate 
with  their  importance.  The  corporate  form  carries  with  it  corporate 
advantages  as  to  limited  liability,  the  holding  of  property,  perpetual 
existence,  suing  and  being  sued,  etc.  But  psychologically  and  sub- 
stantially, the  Dennison  Maniifacturing  Company  is  an  industrial 
copartnership  with  limited  liability.  There  is  even  the  "delechis 
personae,^'  one  of  the  features  ordinarily  distinguishing  a  partner- 
ship from  a  corporation;  for  the  industrial  partnership  stock  is 
non-assignable,  and  the  holders  of  it  cannot  by  transfer  introduce 
strangers  into  the  active  body  of  associates  who  control  the  business 
and  reap  its  profits.  A  further  advantage  of  the  organization  is 
the  assurance  of  continuity  in  management  and  policy,  because  the 
voting  control  is  exercised  by  a  conscious  entity  of  the  older  and 
more  responsible  employees,  the  group  personality  of  which  will 
survive  the  slow  changes  in  personnel.  One  of  the  suggested  advan- 
tages of  doing  business  imder  the  form  of  a  declaration  of  trust, 
with  transferable  certificates  representing  the  beneficial  interest, 
is  that  the  declaration  may  provide  a  self-perpetuating  body  of 
trustees,  thus  securing  the  permanancy  of  management  which  is 

"  Incidentally,  the  corporation  thus  escapes  paying  the  higher  surtaxes  on  corporate 
income. 
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often  impossible  in  a  corporation  whose  stock  is  rapidly  changing 
hands.^  It  appears  that  the  Dennison  company  achieves  this 
end  while  still  retaining  the  corporate  shell. 

Might  the  salient  features  of  this  'industrial  copartnership"  in 
corporate  form  be  introduced  into  a  business  conducted  under  a 
different  type  of  organization;  for  instance,  a  factory  organized  as 
a  limited  partnership  imder  the  conmion  statutory  provisions,  the 
invested  capital  being  contributed  by  A  and  B,  general  partners, 
who  are  unlimitedly  liable  and  manage  the  business,  and  by  C,  D, 
E,  and  F,  registered  as  limited  partners?  Of  course  it  would  be  simple 
enough  to  introduce  a  plan  of  profit  sharing  by  contract  between  the 
owners  and  the  employees,  but  under  the  usual  strict  statutory  pro- 
visions for  registry  of  the  names  of  the  partners,  and  of  their  capital 
contributions,  it  would  seem  impossible  to  take  the  employees 
gradually  into  coownership  of  the  business.  The  statutory  limited 
partnership  is  not  adapted  to  a  business  with  a  constantly  fluctu- 
ating group  of  proprietors  » 

It  is  true  that  statutes  in  some  states,  and  the  Uniform  Limited 
Partnership  Act  adopted  in  several  states,^  provide  for  the  admis- 
sion of  additional  limited  partners,  but  the  requirements  for  an 
amendment  of  the  certificate  upon  every  change  of  membership,  or 
in  the  amount  of  the  capital  contribution  of  a  limited  partner,  must 
be  strictly  observed,  else  all  the  associates  wiU  be  visited  with  the 
liability  of  general  partners.  Fmrthermore,  even  with  this  difficulty 
out  of  the  way,  the  statutes  forbid  limited  partners  to  take  any  part 
in  the  management;^  and  associates  with  the  power  of  control 
accorded  to  the  managerial  employees  of  the  Dennison  Manufac- 
turing Company  would  automatically  become  general  partners. 
In  this  connection  the  use  of  the  limited  partnership  device  which 
was  made  by  Messrs,  Gilbert  Brothers,  boot  manufacturers  of  Nant- 
wich,  England,  is  worthy  of  note.*  The  employees  constituted  a 
society  registered  under  the  Industrial  and  Provident  Societies 
Act,  tmder  the  name  of  "Gilbert  Bros.*  Employees,  Ltd."    This 

»  Sears,  Trust  Estates  as  Business  Companies,  2  ed.,  §§  7  and  8. 

**  See  Rowley,  Modern  Law  of  Partnership,  §§  1000  ei  seq, 

**  See  Terry,  Uniform  State  Laws,  p.  533;  Busdick,  Partnership,  3  ed.,  p.  4x2. 

**  BuRDiCK,  Partnership,  3  ed.,  411. 

*^  See  an  account  in  the  Report  on  Profit-Sharing  and  Labour  Co-partnessbip 
IN  the  United  Kingdom,  [Cmd.  544]  1920,  supra,  pp.  109-113.  The  scheme  has 
now  been  abandoned,  and  the  factoiy  transferred  to  other  owners. 
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society,  as  a  body  corporate,  became  a  limited  partner  with 
Messrs.  Gilbert,  as  general  partners,  under  the  provisions  of  the 
Limited  Partnership  Act  of  1907.  After  the  payment  of  salaries 
to  the  general  partners,  and  five  per  cent  on  their  invested  capi- 
tal, the  remainder  of  the  profits  were  paid  to  the  society  for  the 
account  of  its  members.  The  capital  thus  received,  after  the 
payment  of  five  per  cent  to  the  members  on  their  respective 
shares,  and  of  certain  other  expenses,  was  applied  by  the  society 
to  increase  its  capital  as  a  limited  partner  in  Gilbert  Brothers, 
Ltd.  An  elected  conmuttee  of  the  society  was  empowered  to 
examine  into  the  state  and  prospect  of  the  partnership  business, 
and  to  advise  with  the  general  partners  thereon  and  (in  so  far 
as  the  same  is  permitted  by  the  Limited  Partnership  Act,  1907) 
to  meet  and  confer  with  the  general  partners,  whenever  occasion 
required,  upon  all  differences  and  questions  concerning  the  capital 
of  the  partnership,  and  the  managers'  salaries.  Thus  the  employees 
indirectly  acquired  an  interest  in  the  business  and  divided  its 
profits  as  in  the  Dennison  plan,  but  necessarily  their  participation 
in  the  management  was  of  a  limited  advisory  character. 

Another  type  of  organization,  which  perhaps  is  susceptible  of 
being  molded  to  effectuate  an  *' industrial  copartnership,"  is  the 
much  discussed  business  trust.  Some  enthusiasts  for  this  modem 
device  (or  rather,  modem  adaptation  of  an  old  device)  profess  to 
believe  that  the  business  trust  at  no  remote  date  is  destined  to 
crowd  out  the  corporation  ''as  a  business  instrumentality  for 
ordinary  enterprises."  ^^  Constitutional  advantages  in  the  matter 
of  doing  business  in  foreign  jurisdictions,^^  supposed  advantages  re- 
garding taxation,^®  freedom  from  inquisitorial  legislation  applicable 
to  corporations,*®  continuity  of  management,*^  and  other  consid- 

"  R.  J.  Powell,  "The  Passing  of  the  Coiporation  in  Business/'  2  Minn.  L.  Rev.  401. 

^  R.  J.  Powell,  supra^  2  Minn.  L.  Rev.  401,  412;  Guy  A.  Thompson,  Business 
Trusts  as  Substitutes  jor  Business  Cospokations,  §  14;  Seass,  T&xtst  Estates 
AS  Business  Companies,  2  ed.,  §§  176-178. 

**  Cf.  under  the  federal  revenue  laws,  Crocker  v.  Malley,  249  U.  S.  223  (1919); 
Chicago  Title  Co.  v.  Smietanka,  275  Fed.  60  (19 21);  Hecht  v.  Malley,  276  Fed.  830 
(1921);  Malley  ».  Bowditch,  259  Fed.  809  (1919). 

*°  This  would  be  likely  to  prove  a  fleeting  advantage  if  the  use  of  business  trusts 
ever  became  so  common  as  to  crowd  out  the  corporation.  See  Home  Lumber  Co.  v. 
State  Charter  Board,  107  Kan.  153,  190  Pac.  6x0  (1920),  holding  a  businesa  trust 
subject  to  corporate  restrictions  on  selling  stock  and  securities. 

*^  Sears,  Trust  Estates  as  Business  Companies,  2  ed.,  §  7. 
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erations,  have  all  been  urged  in  favor  of  the  business  trust**  On 
the  other  hand,  it  has  been  doubted  whether  the  business  trust  is 
readily  adaptable  to  conducting  an  active  and  expanding  industrial 
enterprise.^  Certainly,  so  far,  the  device  has  been  used  more  for 
holding  and  investment  companies,*^  and  for  the  management  of 
real  estate,**  than  for  the  conduct  of  industrial  ventures.  Its  use  in 
this  field  is  not  uncommon,  however,  and  some  large  manufacturing 
plants  are  conducted  as  business  trusts.**  It  is  frequently  made 
use  of  in  some  parts  of  the  country  in  the  organization  of  oil  com- 
panies.*^ 

Assuming,  then,  that  the  promoters  of  an  industrial  enterprise, 
after  weighing  all  the  advantages  and  disadvantages,  decide  to 
organize  as  a  business  trust,  may.  the  main  features  of  industrial 
copartnership  be  incorporated  in  the  formal  declaration  of  trust?  It 
is  not  xmcommon  for  a  declaration  of  trust  to  provide  for  the  issue  of 
different  classes  of  beneficial  certificates,  preferred  and  common, 
with  varying  powers  in  the  holders  thereof.**  The  declaration  could 
therefore  provide  for  first  preferred  certificates,  second  preferred 
certificates,  managerial  industrial  partnership  certificates,  and  em- 
ployee industrial  partnership  certificates,  with  the  respective  powers 
and  privileges  accorded  to  the  corresponding  shares  of  stock  in 
the  Dennison  Manufacturing  Company.  Care  would  be  necessary 
in  delimiting  the  powers  of  the  voting  certificate  holders,  the  prin- 
cipal employees,  to  whom  the  managerial  industrial  partnership 
certificates  would  be  issued,  because  the  courts  will  look  behind  the 
form  of  the  trust  and  see  the  substance  of  a  partnership  wherever 
the  effective  control  and  direction  of  the  business  is  lodged  in  the 
association  of  beneficiaries.  Thus,  in  one  of  the  leading  cases,  where 
the  beneficiaries  of  a  business  trust  were  empowered  to  meet  at 

"  See  especially,  the  careful  discussion  by  H.  L.  Wilgus, "  Corporations  and  Express 
Trusts  as  Business  Organizations,"  13  Mich.  L.  Rev.  71,  205. 

**  See  "The  Massachusetts  Trust  as  a  Substitute  for  Incorporation,"  89  Cent.  L. 
J.  275;  Thompson,  Business  Trusts  as  Substitutes  tor  Business  Cokpokations» 
§16. 

■*  Kimball  v.  Whitney,  233  Mass.  321,  123  N.  E.  665  (19 19);  Wrightinotok, 
Unincosforated  Associations,  §  18. 

**  Sears,  Trust  Estates  as  Business  Companies,  §  179. 

"  See  Sears,  Trust  Estates  as  Business  Companies,  2  ed.,  v  to  vii;  also  {  184. 

•^  Davis  V.  Hudgins,  224  S.  W.  73  (Tex.  Civ.  App.,  1920). 

*'  Rhode  Island  Ho^ital  Trust  Co.  v.  Copeland,  39  R.  I.  193,  98  Atl.  273  (1916); 
Sears,  Trust  Estates  as  Business  Companies,  2  ed.,  §  197. 
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any  time  upon  the  written  petition  of  holders  of  one-tenth  of  the 
certificates,  and  at  such  meetings  to  authorize  or  instruct  the  trus- 
tees in  any  matter,  to  remove  any  trustee  and  appoint  another 
in  his  place,  and  to  alter  or  amend  the  declaration  of  trust,  such 
beneficiaries  were  held  to  be,  in  fact  and  in  law,  partners.** 

This  is  a  clear  case  on  one  side  of  the  line.  On  the  other  side  are 
clear  cases  like  Williams  v.  Milton,^  and  Cracker  v.  MaUey,^  where 
the  beneficiaries  simply  draw  their  dividends,  are  not  associated 
together  for  collective  action,  and  have  no  power  in  the  selection 
or  control  of  the  trustees.  Between  these  two  extremes  it  cannot 
be  said  that  the  cases  thus  far  have  marked  out  a  definite  dividing 
Une.  Where  under  the  declaration  the  trustees  are  given  full  powers 
of  management,  it  has  been  urged  that  the  mere  latent  power  in  the 
certificate  holders  to  alter  or  amend  the  trust,  and  thus  in  the  future 
to  vest  the  conduct  of  affairs  in  themselves,  should  not  constitute 
the  beneficiaries  partners.**  The  contrary  view  has  been  taken, 
however.**  A  power  in  the  certificate  holders  by  a  vote  to  terminate 
the  trust  is  not  significant.**  Certainly  the  bare  power  to  fill  vacan- 
cies among  trustees  caused  by  death  or  resignation  is  not  sufficient 
to  turn  the  beneficiaries  into  partners.**^  Further,  it  seems  that  the 
power  in  the  certificate  holders  to  elect  trustees  periodically  for 
substantial  terms  should  not  make  them  partners,  if  the  trustees, 
during  their  terms  of  office,  have  full  discretion  and  control;  and  it 
has  been  so  held.*^  This  point,  however,  cannot  be  said  to  be  finally 

'*  Williams  v.  Boston,  208  Mass.  497, 94  N.  E.  808  (191 1)  (see  the  original  papers); 
Frost  V.  Thompson,  219  Mass.  360,  106  N.  £.  1009  (1914).  But  cf.  Cox  v.  Hickman, 
18  C.  B.  617,  624  (1856),  3  C.  B.  (n.  s.)  523  (1857),  8  H.  L.  C.  268  (i860);  Seaks, 
Trust  Estates  as  Business  Companies,  2  ed.,  §}  67,  79;  Hart  v.  Seymour,  147 
111.  598.  35  N.  E.  246  (1893). 

*"  215  Mass.  I,  102  N.  E.  355  (1913). 

*  249  U.  S.  223  (1919). 

«  WwGHTiNGTON,  Unincosporated  ASSOCIATIONS,  p.  58.  Sce  Bingham  v.  Graham, 
220  S.  W.  105  (Tex.  Civ.  App.,  1920).  Cf.  a  case  under  the  Federal  Bankruptcy  Act. 
/n  re  Associated  Trust,  222  Fed.  1012  (1914). 

^  Simson  v.  Klipstein,  262  Fed.  823  (1920).  Criticized  in  Seass,  Trust  Estates 
AS  Business  Companies,  2  ed.,  {  94. 

*•  Davis  V.  Hudgins,  225  S.  W.  73  (Tex.  Civ.  App.,  1920).  But  see  Sears,  Trust 
Estates  as  Business  Companies,  2  ed.,  §  91. 

^  Smith  V.  Anderson,  15  Ch.  D.  247,  284  (1880).  Cf,  Malloiy  v.  Russell,  71  Iowa, 
63,  32  N.  W.  102  (1887). 

^  Home  Lumber  Co.  v.  State  Charter  Board,  107  Kan.  153,  190  Pac.  610  (1920); 
Wrightington,  Unincorporated  Associations,  p.  57. 
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settled  in  Massachusetts.*^  In  Dana  v.  Treasurer f^  the  certifi- 
cate holders  were  held  to  constitute  a  partnership  where  the 
declaration  of  trust  empowered  them  to  elect  four  trustees  at 
each  annual  meeting  to  serve  three-year  terms,  and  by  a  two- 
third  vote  to  alter,  amend,  or  terminate  the  trust  at  any  regular 
or  special  meeting.  It  does  not  appear  what  would  have  been 
held  if  only  the  power  to  elect  trustees  for  three-year  terms  had 
been  given.  In  Kimball  v.  Whitney, ^^  where  the  powers  conferred 
were  essentially  the  same  as  in  the  Dana  case,  the  court  expressly 
left  the  question  open.  Until  the  law  of  business  trusts  is  more 
clearly  defined  it  cannot  be  afiirmed  with  confidence,  therefore, 
that  trust  certificate  holders  with  powers  equal  to  those  conferred 
on  the  holders  of  the  managerial  industrial  partnership  stock  in 
the  Dennison  Manufacturing  Company  would  not,  in  some  jurisdic- 
tions, at  least,  be  held  to  be  partners.^^ 
It  is  not  to  be  supposed  that  any  one  plan  of  organization  woiild 

^  In  Hoadley  v.  County  Commissioneis,  105  Mass.  519  (1870),  legal  title  to  the 
property  was  held  by  a  trustee,  but  the  management  of  the  business  was  vested  in  an 
executive  committee  of  shareholders  elected  by  the  whole  body  of  shareholders  and 
apparenUy  removable  at  any  time.  Whitman  v.  Porter,  107  Mass.  522  (187 1),  b 
meagerly  reported  and  cannot  be  taken  as  decisive.  In  Phillips  v.  Blatchf  ord,  13  7  Mass. 
510  (1884),  a  trustee  held  legal  title,  but  the  business  was  conducted  by  a  board  of 
managers  elected  by  the  certificate  holders  from  among  their  number;  the  certificate 
holders,  in  special  meeting  which  might  be  called  at  any  time,  were  empowered  to  give 
detailed  instructions  to  such  managers.  See  original  papers  in  the  case.  In  Ricker  t. 
American  Loan  &  Trust  Co.,  140  Mass.  346, 5  N.  £.  384  (1885),  the  shardioklers  cookl 
remove  the  board  of  managers  at  any  time.  In  Sleeper  v.  Park,  232  Mass.  392, 122 
N.  E.  315  (1919),  the  original  papers  disclose  that  the  trustees  were  removable  at  any 
time,  and  subject  to  the  instructions  of  the  shareholders,  given  by  a  two-third  vote, "  in 
all  particulars." 

«  227  Mass.  562,  565, 116  N.  E.  941  (1917). 

•  233  Mass.  321,  123  N.  E.  665  (1919). 

^  Even  though  held  to  be  partners,  however,  they  would  probably  not  run  any  risk 
of  contractual  liability,  for  the  usual  trust  agreement  requires  the  trustees  ezpiessiy 
to  stipulate  in  all  contracts  that  the  beneficiaries  shall  not  be  personally  liable.  It 
seems  that  such  a  stipulation  is  valid.  Bank  of  Topeka  v.  Eaton,  100  Fed.  8  (1900), 
107  Fed.  1003  (1901);  BusDiCK,  Partnesship,  3  ed.,  pp.  40-41,  Seabs,  Trxtst  Es- 
tates AS  Business  Companies,  2  ed.,  §§  77-88;  Wrightington,  "Modem  Business 
Organizations,"  24  Case  &  Coiqcbnt,  184;  Wrightington,  "Voluntary  Associations  in 
Massachusetts/*  21  Yale  L.  J.  311,  313-321. 

Of  course  if  partners,  they  could  not  escape  direct  tort  liability,  though  they  cotdd 
be  indemnified  by  insurance.  In  Sleeper  v.  Park,  232  Mass.  292, 122  N.  E.  315  (1919), 
as  the  benefidaiies  were  held  to  be  partners,  it  seems  they  would  have  been  JiaUe  to 
the  plaintiff  for  personal  injuries,  but  suit  was  brought  only  against  the  trustees* 
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be  fitted  in  all  its  details  to  every  industrial  undertaking.  This 
much  may  be  said,  however,  that  the  Dennison  experiment  demon- 
strates the  great  adaptability  of  the  corporate  form  in  the  hands 
of  resourceful  men.  No  doubt  other  resourceful  men,  interested 
in  the  problem  and  not  constitutionally  averse  to  trying  something 
which  has  not  been  done  before,  will  adapt  and  improve  upon  the 
methods  outlined,  or  perhaps  devise  some  new  method  yet  im- 
thought  of,  for  introducing  into  industry  an  adjustment  to  the 
immediate  advantage  of  the  workers,  both  with  brain  and  hand, 
by  whom  the  invested  capital  is  utilized,  and  which,  by  reason  of 
the  hoped-for  by-product  of  industrial  peace  and  efficiency,  may 
prove  to  be  to  the  ultimate  interest  of  the  investors  themselves. 

Calvert  Magruder, 
Harvard  Law  School. 
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THE   CHANGE   IN  TRUST  POLICY  — H* 


WE  have  seen  that  there  exists  no  sound  legal  basis  for  the 
judicial  policy  of  distinguishing  between  "good"  and  "bad" 
trusts.  It  remains  to  inquire  whether  this  new  public  policy  may 
not,  however,  be  industrially  soimd.  If  there  is  an  economic  basis 
for  the  changed  attitude  toward  business  enterprise,  we  may  very 
well  overlook  the  lack  of  legal  precedent  and  find  satisfaction  in 
the  ease  with  which  our  legislative  wants  are  recognized  and  filled 
by  the  courts.  The  question  is,  therefore,  whether  the  law  as  in- 
terpreted in  the  Steel  Corporation  case  is  likely  to  promote  "pros- 
perity" not  only  in  the  narrow  sense  of  profit-making  but  also  in 
the  sense  of  the  general  welfare  of  society.  During  the  last  twenty 
years  this  question  has  been  much  discussed  both  pro  and  con,  and 
the  defenders  of  the  economic  expediency  and  social  legitimacy  of 
good  industrial  trusts  have  not  been  confined  to  the  business  com- 
munity. They  may  be  foimd  in  plenty  among  professional  econ- 
omists,  supposedly  disinterested.  It  will  not  do  in  this  place  to 
recount  all  the  arguments  for  either  side,  but  it  may  nevertheless 
be  worth  while  to  examine  specifically  the  records  of  two  important 
combinations,  —  The  United  States  Steel  Corporation  and  the 
International  Harvester  Company,  the  continuance  of  which  has 
been  sanctioned  ^  by  the  courts  under  the  new  policy.    What  is 

*  The  first  installment  of  this  article  appeared  in  35  Hakv.  L.  Rev.  815. 

^  The  International  Harvester  Company,  it  is  true,  was  found  by  the  lower  court 
to  be  an  imlawful  combination  imder  the  Sherman  Act  (214  Fed.  987  (1914))-  This 
was  in  19 14,  and  an  appeal  was  then  taken  to  the  Supreme  Court  The  case  was  twice 
ai^ued,  and  then  continued  on  motion  of  the  government,  which  feared  the  oonsfr- 
quences  of  dissolution  and  extensive  financial  reoi^ganization  during  the  war.  Finally 
the  Attcmey-General  was  induced  under  these  circumstances  to  enter  into  an  agree- 
ment Quly,  19 1 8).  by  which  consent  was  given  to  a  modification  of  the  dissoludon 
decree  of  the  dbtrict  court  and  upon  motion  of  the  Harvester  Company  the  appeal 
was  dismissed  by  the  Supreme  Court  (248  U.  S.  587  (1918)).  The  effect  of  the  substi- 
tute decree  is  to  leave  the  Harvester  Company  practically  untouched  in  its  position 
of  dominance  in  the  industry.  See  Report  of  Federal  Trade  Commission  on  Tbb 
Causes  of  High  Prices  of  Fakm  Implements  (1920),  pp.  653-680. 
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there  in  the  history  of  the  United  States  Steel  Corporation  and  the 
International  Harvester  Company  to  support  the  view  that  a  con- 
tinuation of  their  concentrated  power  works  in  the  public  interest? 
Has  the  carrying  on  of  fifty  to  seventy  per  cent  of  the  productive 
operations  in  their  respective  industries  by  these  corporations  re- 
sulted in  a  greater  benefit  to  our  industrial  society  than  would 
have  resulted  from  the  early  restoration  of  their  constituent  ele- 
ments to  their  original  competitive  status?  This  will  be  a  test  upon 
the  results  of  which  we  may  base  some  conclusion  relative  to  the 
wider  question  stated  above. 

There  are  three  sets  of  facts  that  seem  worthy  of  examination  in 
applying  this  test.  They  are:  (I)  the  facts  concerning  the  origin 
of  these  corporations;  (II)  the  facts  concerning  their  growth;  (III) 
the  facts  concerning  their  consequences.  These  same  classes  of  facts 
might  be  otherwise  described  as:  (I)  facts  about  the  constitution 
of  these  corporations;  (II)  facts  about  their  relations  to  other  busi- 
ness imits  in  their  respective  industries;  (III)  facts  about  their  rela- 
tion to  the  public  whom  their  operations  concern.  The  first  two 
sets  of  facts  bear  indirectly  upon  the  primary  issue.  The  last  bears 
directly  upon  it.  The  evidence  to  be  gained  from  the  first  set  of 
facts  is  negative  and  inferential.  The  evidence  offered  by  the  last 
two  sets  of  facts  is  positive  and  iuductive. .  We  shall  examine  them 
in  order. 

VI 

The  United  States  Steel  Corporation  was  formed  by  the  con- 
solidation of  twelve  *  previously  independently  organized  concerns. 
Although  these  concerns  ostensibly  operated  independently,  there 
were  three  large  groups  of  "interests"  brought  ioto  the  corpora- 
tion, —  the  Carnegie  interests,  the  Moore  interests,  the  Morgan 
interests.  Each  of  these  comprised  units  (at  one  stage  or  another  of 
the  whole  productive  process  of  the  industry)  which  were  in  direct 
competition  with  units  (engaged  in  similar  stages  of  the  process) 
controlled  by  the  other  groups.  The  extent  of  the  integration  pre- 
viously accomplished  within  the  several  groups  varied,  but  all  the 
groups  were  to  some  degree  integrated  **from  the  ground  up." 

*  This  includes  three  concerns  taken  in  almost  immediately  following  the  organiza- 
tion of  the  corporation  and  a  fourth  acquired  shortly  afterwards. 
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That  is  to  say,  each  interest  controlled  units  which  furnished  other 
units  with  at  least  a  part  of  their  raw  materials,  and  also  contained 
certain  units  which  were  in  some  part  engaged  in  making  finished 
steel  products  and  selling  them  directly  to  final  users  or  distributors. 
If  we  divide  up  the  complete  productive  process  of  the  industry 
roughly  into  three  stages:  (a)  the  extraction  and  transportation  of 
raw  materials,  (b)  the  production  of  pig  iron  and  its  conversion  into 
steel,  (c)  the  forming  of  these  materials  into  finished  and  semi- 
finished products,  we  find  that  the  different  interests  stood  in 
different  relations  to  the  several  stages.'  The  Carnegie  interests 
had  largely  been  devoted  to  the  first  two  stages  and  had  carried 
their  integration  to  a  high  degree,  %.€.,  had  coordinated  their  <^>era- 
tions  in*  these  two  branches  of  the  industry  fairly  closely.  The 
Moore  interests  included  a  group  of  properties  very  largely  devoted 
to  the  last  two  stages  and  chiefly  to  the  last  one*  In  other  words, 
the  degree  of  codrdination  between  the  operations  of  the  Moore 
units  in  the  third  stage  and  in  the  second  stage  was  not  so  high  as 
between  the  first  and  second  stages  in  the  case  of  the  Carnegie 
iDterests.  The  Morgan  interests  represented  a  somewhat  better 
balanced  integration  of  the  three  stages  than  either  of  the  other 
groups.  They  were  not  in  the  (then)  center  of  the  steel  industry, 
however,  and  the  magnitude  of  their  operations  in  all  branches 
combined  was  not  so  great  as  that  of  either  of  the  other  two 
interests. 

It  thus  appears  that  the  formation  of  the  United  States  Steel 
Corporation  did  not  involve  in  essence  an  economic  integration  of 
the  industry,  for  that  had  already  been  marked  out  as  the  pathway 
of  development  and  had  been  partially  achieved.  The  formation 
of  the  corporation  involved  rather  a  combination  of  intimations. 
These  integrations  were  themselves  the  product  in  some  instances 
of  consolidations  of  competing  units,  notably  so  in  the  case  of  the 
Moore  group.^  In  other  instances  the  integration  had  come  about 
as  the  result  of  a  ^'natural"  process  of  industrial  evolution,  f.e., 
eiq>ansion  by  aggressive  business  competition,  as  in  the  case  of  the 


*  United  States  Bureau  of  Coipozations,  Rsfoxt  on  the  Stekl  Imdustet  (1911), 
p.  xoo. 

<  Ibid,,  p.  89:  "The  National  Steel  Gwnpany  .  .  .  was  distkictKy  a  oomhtnafian 
of  previously  competing  concerns." 
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Carnegie  interests.*  That  economic  integration  •  was  not  greatly 
furthered  by  the  consolidation  ^  of  these  groups  of  interests  must 
be  manifest  from  a  consideration  of  their  situation.  They  were 
geographically  so  far  separated  from  one  another  that  neither  in  the 
transportation  of  ore  nor  in  the  transformation  of  raw  materials 
into  pig,  nor  in  the  conversion  of  pig  into  steel,  nor  in  the  manu- 
facture of  the  steel  into  finished  forms  could  considerable  econo- 
mies have  been  anticipated  from  joint  ownership.  There  was  no 
possibility  ^  of  the  operations  of  one  supplementing  or  permitting 
the  closer  time  coordination  of  the  operations  of  another  to  any 
important  degree.  The  plants  of  the  Chicago  district  continued 
to  receive  their  raw  material  in  the  same  way  from  the  same  sources, 
produce  the  same  grades  of  iron  and  steel,  and  roll  the  same  varie- 
ties of  finished  and  semi-finished  products  as  they  had  theretofore. 
And  the  same  holds  true  substantially  of  the  corporation's  proper- 

*  Bureau  Report  (191  i),  p.  85-86:  "The  Carnegie  Company  was  the  laigest 
single  unit  in  the  steel  industry.  ...  All  of  its  manufacturing  properties  were  con- 
centrated in  or  near  Pittsbuig,  this  compactness  of  plant  being  a  conspicuous  feature 
of  its  organization.  Its  great  size  had  been  attained  chiefly  by  the  expansion  of  its 
own  plants,  or  by  the  addition  of  concerns  in  correlated  industries,  such  as  coal  and 
transportation,  rather  than  by  the  absorption  of  competitors.'* 

*  Meaning  the  linking  up  of  successive  processes  of  production  whereby  real  costs 
are  reduced,  usually  at  least  in  part  through  the  elimination  of  certain  time  losses. 

'  Some  evidence  in  point  is  furnished  by  the  Census  of  Manufactures  for  1914, 
which  shows  that  the  i)ercentage  of  all  classified  iron  and  steel  products  (from  steel 
works  and  rolling  mills)  which  in  the  form  of  ingots,  blooms,  billets^  slabs,  and  bars 
(partly  finished  products)  were  not  produced  in  the  works  where  consumed,  and  con- 
sequently required  reheating,  has  remained  stationary  for  every  census  since  1899 
(two  years  prior  to  the  organization  of  the  Steel  Corporation).  The  percentage  has 
fluctuated  within  a  three-point  range  close  to  25  per  cent:  1899  —  25.7;  1904  —  27; 
1909  —  24.1 ;  r9i4  —  25.3.  Integration  between  the  mines  and  the  blast  furnaces  and 
between  the  blast  furnaces  and  steel  mills  may  have  been  advanced,  but  the  census 
contains  no  data  ^posite. 

*  Bureau  Report  (i9ri),  p.  83:  "It  is  worth  pointing  out  that  the  technical 
economies  of  integration  were  chiefly  cormected  with  combining  and  coordinating 
the  successive  stages  of  ffMntt/ac<f4r«."  (Italics  mine.)  Page  ro8:  ''So  far.  however, 
as  the  integration  of  manufacturing  processes  themselves  were  [sic\  concerned,  the 
advantages  of  such  a  system  were  probably  about  as  fully  realized  by  the  larger  and 
better  equipped  plants  of  some  of  the  constituent  concerns  [as  was  possible  of  realiza- 
tion under  the  consolidation]/*  The  Bureau  Report  immediately  following  the  first 
of  the  above  quotations  mentions  as  a  distinct  dass  of  econondes  from  integration 
the  savings  of  "  profits "  previously  paid  to  others  on  materials  purchased.  Later  the 
Bureau  declares  that  the  "economies'*  derived  from  this  last  source  were  the  chief 
socio-economic  advantages  gained  by  the  combination.  It  grants  that  the  savings 
affected  in  this  direction  must  have  been  considerable.  The  argument  involves  a  kind 
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ties  in  the  Pittsburgh  district  and  in  eastern  Ohio,'  though  here 
some  operative  economies  were  made  possible  by  a  rearrangement 
of  plant  facilities.  What  joint  ownership  did  produce  and  un- 
doubtedly was  expected  to  produce  was,  not  economies  in  opera- 
tion through  closer  integration  to  any  substantial  degree,  but 
advantages  in  the  marketing  of  products  as  the  result  of  the 
dinunution  of  the  competition  ^^  confronting  each  constituent  in  its 
particular  market  area.  In  short,  the  corporation  was  expected  to 
succeed  not  so  much  from  the  power  which  consolidation  might 
give  it  to  reduce  costs  as  from  the  power  which  consolidation  might 
give  it  to  raise  or  maintain  prices. 

.  The  International  Harvester  Company  was  not,  like  the  Steel  Cor- 
poration, a  combination  either  of  combinations  or  of  integrations. 
It  was  a  combination  of  five  of  the  leading  manufacturers  of  har- 
vesting machinery  ^^  in  1902.  Each  of  the  constituent  concerns 
had  built  up  its  own  trade  under  conditions  of  rigorous  competi- 
tion.   Though  each  possessed  patent  rights  of  more  or  less  value, 

of  specious  reasoning  that  has  become  familiar  of  recent  years  in  the  attack  on  the 
existing  distributive  organization  (particularly  on  middlemen).  Either  the  raw  ma- 
terials were  sold  to  the  blast  furnace  operators  at  a  fair  competitive  price  prior  to 
the  organization  of  the  corporation  or  they  were  disposed  of  under  monopolistic  con- 
ditions. If  the  former,  it  is  not  apparent  how  the  combine  could  have  reduced  the 
costs  of  its  materials  to  its  blast  furnaces  without  sacrificing  something  on  the  capital 
and  managerial  ability  donated  to  getting  out  and  tranqwrting  the  raw  naaterials, 
unless  indeed  the  larger  scale  of  these  operations  reduced  somewhat  the  insurance 
costs  or  risk-profits  incident  thereto.  If,  on  the  other  hand,  the  latter  ^«gitmprinn 
be  correct,  which  is  very  doubtful,  it  follows  just  as  certainly  that  the  aoquisitioaor 
lease  of  these  iron  and  coal  mines  and  limestone  quarries  and  shipping  facilities  could 
not  have  been  made  save  upon  terms  that  gave  their  prior  owners  the  full  discounted 
value  of  the  calculable  returns  from  these  properties  operated  as  a  monopoly.  Con- 
sequently the  "profits"  saved  from  the  hands  of  the  security  holders  of  these  mining 
companies  became  essential  for  meeting  the  demands  for  income  from  the  hokiets  of 
the  securities  of  the  combination.  In  whatever  way  they  are  rq[;arded  these  particular 
"commercial  economies"  of  integration  evaporate  in  the  rays  of  economic  analysis. 

9    BxTSEAU  Repobt  (xqix),  pp.  273-275. 

^^  Ibid.f  p.  12:  "A  more  important  matter  is  that  a  period  of  violent  competition 
among  all  of  these  concerns  was  imminent  .  •  .  and  that  the  United  States  Sted 
Corporation  was  organized  for  the  specific  purpose  of  preventing  the  new  competition 
thus  threatened  as  well  as  eliminating  that  already  existing  among  these  concerns." 

u  Report  of  the  Bureau  of  Corporations  on  th£  International  Harvestes 
Company  (191  i),  pp.  46-50.  These  included  all  of  the  largest  concerns  favoiahiy 
located  for  marketing  their  product  in  the  Western  and  Middle  Western  states.  Tbe 
only  competitor  of  formidable  size  was  D.  M.  Osborne  &  Company,  located  in  Aubun, 
New  York.    The  plants  of  this  company  were  purchased  in  1903. 


THE   CHANGE   IN    TRUST   POUCY  931 

these  were  incidental  advantages  in  the  competition  with  the  other 
manufacturers  rather  than  the  foundation  of  substantial  monopoly 
for  any  single  imit  in  the  production  of  this  class  of  machinery. 
After  the  expiration  of  the  basic  patents  of  the  seventies,  at  least, 
no  particular  concern  was  especially  favored  by  the  exclusive  right 
to  use  any  special  device  or  method. 

The  question  of  economic  integration,  therefore,  was  only  of 
secondary  significance  in  the  formation  of  the  combination.  Only 
as  the  larger-scale  purchasing  of  raw  materials  made  feasible  the 
acquisition  of  sources  of  these  materials  and  the  undertaking  of 
their  transformation  through  prior  stages  could  economic  integra- 
tion have  influenced  the  consolidation.  To  some  extent  this  was 
done.  But  the  company  has  not  contended,  nor  do  the  facts  indi- 
cate, that  its  position  was  made  greatly  more  secure  or  that  very 
considerable  savings  were  effected  in  this  direction.  Its  subsidi- 
ary iron  and  steel  company,  the  Wisconsin  Steel  Company,  has 
proved  a  profitable  venture,"  but  this  may  fairly  be  attributed  in 
part  to  fortimate  ore  investments,  whence  came  considerable  im- 
eamed  increment,  and  in  part  also  to  the  favorable  situation  created 
in  the  iron  and  steel  industry  by  the  formation  of  the  United  States 
Steel  Corporation  by  the  same  banking  interests  responsible  for  the 
organization  of  the  Harvester  Company. 

On  the  other  hand,  the  Wisconsin  Lumber  Company,  which  is 
the  subsidiary  furnishing  the  other  principal  raw  material  of  the 
implement  industry,  has  not  proven  capable  even  of  "paying  its 
way  "  ^'  for  most  of  the  period  since  its  organization.  So  far  as 
yielding  technical  economies  in  the  manufacture  of  iron,  steel,  and 
wood  into  finished  farm  implements  is  concerned,  however,  there 
is  not  one  bit  of  evidence  that  the  use  of  these  subsidiary  companies 
has  been  an  advantage  to  the  International  Harvester  Company. 
Its  process  of  production  is  just  as  long  (in  time)  and  requires  as 
many  steps  as  it  would  were  it  to  supply  itself  with  its  requirements 
for  these  raw  materials  entirely  from  the  general  market,  as  it  is 

"  Bureau  Report,  pp.  26^-269.  Report  op  Fed.  Trade  Com.  (1920) ,  pp.  670-673. 
Assuming  the  quasi-monopolistic  condition  in  the  iron  and  steel  industry  to  exist,  as  we 
shall  attempt  in  this  paper  to  demonstrate  that  it  does,  it  is  obvious  that  an  industry 
which  frees  itself  from  the  exactions  of  those  in  control  of  the  supply  of  its  primary 
raw  material  will  benefit  thereby. 

^  Bureau  Report,  p.  270,  and  Report  of  Fed.  Trade  Com.  (1920),  p.  673. 
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actually  forced  to  do  in  part  by  technical  considerations."  There 
remain  the  possible  economies  in  production  through  the  inter- 
change of  methods  and  designs,  and  the  specialization  of  plant. 
The  former,  it  must  be  admitted,  could  hardly  fail  to  constitute 
somewhat  of  an  economic  gain  wherever  rival  producers  join  forces. 
But  manifestly  the  gain  is  temporary.  And  here,  at  least,  the 
short-run  gain  is  the  long-run  loss.  Moreover,  in  an  industry  even 
so  far  stabilized  as  was  the  harvesting  machinery  industry  in  1902, 
these  advantages  would  hardly  be  sufficient  to  warrant  the  mere 
organization  expenses  of  such  a  consolidation.  The  latter  sort  of 
productive  economies,  namely  those  arising  from  specialization  of 
plant,  are  contingent  upon  the  degree  to  which  the  limit  of  economy 
from  large-scale  production  has  been  approached  under  competi- 
tive conditions.  Considering  the  length  of  the  period  in  which  the 
tendency  toward  concentration  of  ownership  had  been  manifesting 
itself  in  this  industry,  considering  the  size  of  the  constituent  con- 
cerns, and  considering  finally  the  extent  to  which  this  industry  is 
affected  by  transportation  costs,  the  principal  factor  determining 
the  economic  limit  to  large-scale  production,  it  can  scarcely  be 
doubted  that  there  was  little  to  be  gained  in  this  direction  from 
combination.  This  inference  is  confirmed  by  the  actual  course  of 
events."  The  substantial  gains  sought  by  consolidation  conse- 
quently could  only  have  been  anticipated  from  the  elimination  of 
competition  in  the  marketing  of  the  product "  of  the  industry. 

It  is  significant  that  while  the  opinion  of  the  leading  executives 
in  the  several  constituent  concerns  was  unanimous  that  the  com- 
petition preceding  the  consolidation  was  "fierce,"  "ruinous,"" 
et  cetera,  it  was  not  producing  any  marked  change  in  the  relative 
standing  "  of  these  five  largest  manufacturers,  nor  was  there  ap- 
parent any  distinct  tendency  for  new  investments  to  shim  the 
field.  It  would  seem  rather  difficult  to  explain  why,  in  an  industry 
so  hampered  by  the  "  excess  "  of  competition,  the  capital  investment 
as  appraised  by  promoters  actively  engaged  in  the  business,  who 

"  BxTREAU  Report,  pp.  253-254,  268. 

^*  Ihtd.f  pp.  145-146.  Three  of  the  original  five  plants  have  continued  their  fonner 
line  and  in  two  the  manufacture  of  harvesters  was  discontinued,  but  only  upon  the 
entrance  into  new  lines  of  production  some  years  after  the  consolidation.  If  an>thing, 
the  tendency  has  been  away  from  rather  than  toward  a  ^)eda]]zation  of  the  use  of 
plant  equipment. 

"  Ibid.f  pp.  3,  70.  "  Ihid.,  pp.  3,  59-62.  *•  Ibid.,  pp.  63-66. 
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were  attempting  to  launch  a  harvester  trust  a  decade  before,  should 
have  increased  from  $35,000,000  in  1890  to  $132,000,000  in  1902. 
While  $72,000,000  of  this  latter  figure  is  mainly  composed  of 
good  will  and  patent  values,^®  the  capitalization  of  the  abortive 
American  Harvester  Company  must  have  included  something  of 
these  elements.  Moreover,  the  1890  valuation  covers  a  much  more 
comprehensive  list  of  plants  engaged  in  the  industry  than  were 
brought  within  the  consolidation  in  1902.  Of  course  the  number  of 
companies  engaged  in  the  manufacture  of  harvesting  machines 
declined  in  the  decade  1890-1900,  as  did  the  number  of  companies 
engaged  in  most  other  lines  of  manufacture.  This  tendency  is 
generally  attributed  to  the  economy  of  large-scale  manufacture 
and  there  seems  no  reason  to  differentiate  the  process  qualita- 
tively in  this  industry  ^^  from  the  same  process  manifesting  itself 
elsewhere.  In  short,  there  is  nothing  in  the  experience  of  the  con- 
cerns forming  the  harvester  trust  prior  to  the  combination  that 
demonstrates  the  failure  of  competition  to  do  aught  but  what  is 
expected  of  it  by  society,  namely,  maintain  an  expanding  supply 
of  product  adjusted  to  the  demand,  reduce  costs,  and  transmit  the 
benefit  of  industrial  action  to  the  purchasing  public  at  prices  free 
of  monopolistic  elements. 

The  significant  fact  about  the  origin  of  these  two  trusts  is  that 
they  were  both  formed  by  combination,  not  by  independent, 
normal  growth.  At  least  in  these  industries  there  is  no  proof  that 
a  single  competitor  could  win  control  of  the  market  by  his  indus- 
trial superiority  in  an  outright  contest.  Even  Mr.  Carnegie,  whose 
visits  to  Pittsburgh  it  is  said  never  failed  to  throw  a  chill  into  his 
competitors,  was  only  the  most  formidable  figure  in  the  trade.  In 
1900  he  controlled  less  than  twenty  per  cent "  of  the  steel  output 
of  the  United  States.    The  same  was  true  ^  of  the  McCormick  in- 


^*  These  were  not  included  in  the  ultimate  capitalization  of  the  International  Har- 
vester Company. 

^  The  fact  that  there  were  but  few  failures  of  firms  engaged  in  the  manufacture  of 
^harvesters  in  a  decade  (Bur.  Rzf.,  p.  62),  which  witnessed  an  almost  unexampled  de- 
pression in  the  agricultural  industry  upon  which  the  harvester  industry  is  wholly 
based,  is  fairly  conclusive  evidence  that  the  competition  was  not  so  ''destructive"  but 
that  enterprises  fairly  well  located  and  managed  could  survive. 

"  Btjseau  Report,  Steel  Industry,  p.  87. 

**  Bureau  Report,  International  Harvester  Company,  p.  65.  The  McCor- 
micks  controlled  about  37  per  cent  of  the  coimtry's  output  of  binders  in  1902. 
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terests  in  the  harvesting  mdustry.  Whatever  may  have  been  the 
motive  of  those  responsible  for  the  organization  of  these  dominant 
concerns  it  is  clear  that  they  were  "made";  they  did  not  "grow." 

vn 

The  facts  concerning  the  relations  of  these  two  trusts  to  other 
establishments  in  their  respective  industries  are  especially  enlight- 
ening. There  can  be  little  doubt  that  they  are  the  best  exanq>Ies 
which  our  experience  affords  of  trusts  endeavoring  to  maintain  and 
advance  their  position  by  the  fullest  utilization  of  the  legitimate 
advantages  gained  through  combination,  rather  than  by  aggres- 
sive elimination  of  outside  firms  through  uncompromising  trade 
warfare.  The  latter  policy  was  without  an  exception,  so  far  as  the 
writer  has  been  able  to  discover,  the  policy  embraced  by  the  in- 
dustrial combinations  organized  in  the  nineteenth  century.  Cer- 
tainly it  was  the  characteristic  policy  of  all  the  older  trusts."  But 
with  the  beginning  of  the  new  century  we  are  introduced  to  the 
new  policy  of  "  live  and  let  live  —  who  can."  The  old  policy  toward 
so-called  "independents"  seems  to  have  lost  favor,  if  indeed  it 
may  not  be  conjectured  that  for  certain  farsighted  financiers  its 
futility  in  face  of  the  public  attitude  had  not  already  been  proven. 
Certain  it  is  that  the  United  States  Steel  Coiporation  from  its 
start  and  the  International  Harvester  Company  after  a  short 
period  of  experimenting  have  refrained  from  those  bullying,  bludg- 
eoning tactics  toward  the  smaller  concerns  in  their  industries 
which  brought  such  opprobrimn  upon  the  tobacco  trust  and  the 
cash-register  trust.  The  government  in  its  brief  in  the  Harvester 
case  ^  could  establish  no  general  malfeasance  along  this  line.  Aside 
from  a  few  tentative  efforts  at  suppression  by  local  price-cutting, 
isolated  instances  of  dealer-threatening,  etc.,  in  1902-1904  the  only 
evidence  adduced  of  unfair  competitive  methods  was  that  the 
trust  had  retained  the  five  distinct  selling  organizations  of  its  con- 

**  After  the  disclosures  made  by  the  Industrial  Commissioii  and  by  the  courts  in' 
prosecutions  under  the  Sherman  Act  it  requires  no  more  than  a  mention  of  such  trusts 
as  the  following  to  call  to  mind  the  nefarious  practices  which  place  them  within  thb 
class:  The  American  Tobacco  Co.,  The  Standard  OU  Co.,  Distilleis'  &  Cattle-feedeis' 
Trust,  Addystone  Pipe  Combination,  American  Sugar  Refining  Co.,  National  Wall 
Paper  Company,  and  National  Cash  Register  Company. 

^  Parts  IX  and  X,  Sen.  Doc.,  No.  558, 63d  Congress,  2d  Session. 
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stituents  and  adhered  more  closely  than  had  formerly  been  the 
custom  to  the  policy  of  making  agency  contracts  exclusive.  With 
respect  to  the  first  of  these  contentions,  both  of  which  had  undoubt- 
edly a  factual  basis,  it  may  be  strongly  questioned  that  it  consti- 
tuted a  ground  of  complaint  for  anyone.  It  is  hard  to  understand 
how  it  prejudices  the  competitive  opportimity  of  an  "outsider'* 
for  a  trust  to  employ  ten  salesmen  instead  of  six.  If  ten  is  no  more 
than  can  economically  be  employed  to  transact  the  business  done, 
must  the  trust  cripple  itself  in  order  to  show  its  benevolence  and 
fairness  toward  its  small  competitor?  If  ten  is  more  than  can 
economically  be  employed  in  transacting  the  business  secured, 
how  can  their  employment  be  other  than  a  tremendous  competi- 
tive opportunity  to  the  small  outsider?  But  the  government  hints 
that  by  this  means  all  the  best  selling  agents  throughout  the  coimtry 
were,  so  to  speak,  *' monopolized"  by  the  Harvester  Company, 
thus  depriving  small  competitors  of  good  local  representation.^ 
Since  when,  it  may  be  asked,  have  salesmen  for  agricultural  machin- 
ery become  so  rare  and  so  difficult  to  train?  The  existing  supply 
of  implement  dealers  in  any  year  is  not  inelastic  and  certainly  not 
irreplaceable.  One  might  think  from  the  argument  of  the  govern- 
ment that  farm  machinery  dealers  were  "bom"  and  not  "made," 
and  "bom'.'  at  that  only  at  comparatively  long  intervals. 

With  regard  to  the  other  contention  it  is  true  that  for  certain 
goods,  only  to  be  marketed  economically  in  conjimction  with  many 
other  wares,  the  preemption  of  the  established  channels  of  trade 
by  exclusive  factor  agreements  may  constitute  a  serious  aggres- 
sion upon  independent  producers.  It  is  difficult  to  imderstand, 
however,  what  objection  there  can  be  to  local  retail  distributors  of 
heavy,  intricate,  and  expensive  machinery  of  slow  turnover  agree- 
ing to  represent  only  a  single  manufacturer,  or  in  this  case  only  a 
single  line  of  implements.  The  cost  of  distribution  is  boimd  to  be 
large  and  the  manufacturer  would  seem  to  be  justified  in  taking 
the  greatest  precaution  (as  the  exclusive  agency  contract  does)  to 

**  It  is  to  be  granted,  of  course,  that  the  company  would  have  created  a  very 
severe  test  for  itself  in  its  ^' trial  period"  by  abruptly  severing  its  connections  with, 
say,  65  per  cent  or  70  per  cent  of  the  dealers  previously  engaged  in  distributing  the 
products  of  its  members.  A  great  many  of  these  would  have  made  strong  efforts  to 
establish  connections  with  outside  manufacturers  and  could  unquestionably  have 
carried  with  them  a  large  part  of  the  trade  they  had  previously  enjoyed. 
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assure  that  every  ''outlet"  for  his  product  is  fully  cultivated. 
This  method  of  distribution  is  ahnost  universal  for  this  dass  of 
goods,  it  had  been  the  common  practice  in  the  marketing  of 
harvesting  machinery  before  the  consolidation,  and  there  appears 
no  reason  for  believing  that  it  operated  to  cripple  the  ''outside" 
manufacturers  in  efforts  to  extend  their  market  and  increase  their 
sales.** 

We  come,  then,  to  the  question:  What  has  been  the  record  of 
trust  accomplishment  under  the  "live  and  let  live  —  who  can" 
I)olicy  ?  Have  these  trusts,  conducted  we  may  assume  with  modera- 
tion and  fairness  toward  the  "independent"  competitors,  proved 
their  "fitness  to  survive"  and  justified  their  sponsors?  ITie  an- 
swer is  yes,  and  no.  They  have  not  been  reduced  to  bankruptcy. 
They  have  made  profits.*^  They  continue  to  "lead  the  field"  in 
their  respective  industries.  Nevertheless  they  have  not  been  able 
to  "hold  their  own"  in  the  trade.  Both  have  "lost  ground"  to 
outside  competition,  notwithstanding  what  may  be  deemed  fairly 
able  management;  this  despite  their  vaimted  economies  in  manu- 
facture and  marketing. 

The  tendency  for  the  trusts  to  fall  behind  the  small  competitors 
in  the  rate  of  increase  of  production  and  of  sales  is  not  equally 
manifest  in  both  industries,  nor  is  the  same  tale  to  be  told  in  both 
domestic  and  foreign  trade,  nor  in  relation  to  all  of  the  products 
in  the  two  industries.  Some  of  these  differences  and  the  reserva- 
tions they  require  will  be  made  dear  by  an  examination  of  the  sub- 
joined tables.  The  general  condusion  reached  above,  however, 
is  also  well  supported. 

Percentages  of  total  United  States  production  made  by  The  Inter- 
national Harvester  Company  and  by  other  companies  of  three  repre- 
sentative products  of  the  original  line  of  International  Harvester 

>*  Nevertheless  this  is  made  one  of  the  prominent  "concessions"  secured  by  the 
Attorney-General  in  the  consent  decree  of  November,  1918.  The  manifest  ease  of 
evading  this  requirement,  coupled  with  its  insignificance  in  this  industry,  only  help 
along  the  conviction  one  gains  from  studying  the  other  provisions  of  the  decree  that 
the  whole  deal  was  a  fiasco. 

^  For  a  survey  of  the  profitableness  of  industrial  trusts,  see  artide,  "A  Statistical 
Test  of  the  Success  of  Consolidations,"  by  A.  S.  Dewing,  36  Quast.  Jour,  qf  Eco- 
nomics, p.  84.  The  lack  of  "succeat"  of  trusts  there  exhibited  tends  to  coofinn  the 
aigument  in  this  section. 
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Company  for  the  first  full  year  of  operation  of  the  International 
Harvester  Company,  and  for  certain  subsequent  years: 


(Flom  Bureau  Report  on  Intematioiial  Harvester  Company  and 
Federal  Trade  Commission  Report  on  Farm  Machinexy.) 


Binders 
Mowers 
Rakes  . 


1903 


Int. 


94.« 

87.7 
80. 


Ind. 


5.8 
12.3 
20. 


X909 


Int. 


87.x 

80.7 
69.1 


Ind. 


Z3.9 

19.3 
30.9 


19x8 


Int. 


65.3 
59-5 
575 


Ind. 


34.7 
40.S 
43-5 


Percentages  of  total  United  States  production  of  certain  selected 
products  produced  by  the  United  States  Steel  Corporation  and  by 
other  companies  for  specified  years: 

(From  Annual  Statistical  Reports  of  American  Iron  and  Steel  Inst.) 


Pig  iron 

Steel  ingots  and  cast- 
ings     

Bess  steel  rails  .   .   . 
Plates  and  sheets 
Wire  rods 


U.  S.  S. 


T903 


44-3 
65.7 


Ind. 


55-7 

34.3 
34.6 
40.6 
38.5 


1910 


u.  s.  s. 


43- 

54.7 
60.3 

48. 
67.3 


Ind. 


57. 

45.3 
39.8 
52. 
32.7 


19x4 


U.  S.  S. 


43. 

50.3 
50.6* 

42.8 
56.9 


•  Ind. 


57. 

49.7 
49.4 
57.2 

431 


X930 


u.  s.  s. 


39-3 

457 
58.* 
39.8 
56. 


Ind. 


60.7 

S4.3 

43. 

60.3 
44. 


*  Percentage  of  total  production  of  steel  rails  by  all  processes. 


The  persistent  tendency  which  these  figures  disclose  strongly 
indicates,  when  taken  in  conjunction  with  the  "live  and  let  live 
—  who  can"  policy  pursued  toward  independent  competitors,  that 
the  size  and  power  of  these  combinations  rest  upon  something 
different  from  economic  superiority.  It  shows  that  the  outside 
companies  have  been  either  taking  away  from  the  combination 
the  business  that  formerly  went  to  it,  or  in  the  case  of  the  steel  in- 


938  HARVARD  LAW  REVIEW 

dustry  getting  more  of  the  new  business  than  the  combination  could 
attract,  and  there  is  no  reason  for  believing  that  this  has  been 
brought  about  by  other  than  economic  causes.  We  have  seen  that 
the  circumstances  of  their  origin  support  the  conclusion  that  they 
were  not  the  products  of  natural  indiistrial  develc^iment.  But 
even  if  this  be  not  granted,*'  certainly  their  histories  as  producers 
point  to  the  view  that  they  were  both  the  result  of  finanrial  con- 
spiracy. 

vm 

In  endeavoring  to  measure  the  economic  effect  of  these  combina- 
tions upon  the  consuming  public  who  directly  or  indirectly  con- 
tribute to  the  purchase  of  their  products  one  is  confronted  at  the 
outset  with  a  most  difficult  problem.  How  are  their  economic 
consequences  to  be  gauged?  What  method,  if  any,  will  lead  us  to 
an  unassailable  verdict  on  this  most  crucial  issue  of  all, —  the 
course  of  prices  for  their  products?  But  if  they  have  risen,  so  have 
prices  in  general;  and  if  they  have  risen  more  or  less  than  prices  in 
general,  either  result  may  be  explained  by  hypotheses  about  rela- 
tive changes  in  demand  or  conditions  of  supply,  the  legitimate 
effects  of  which  it  is  impossible  even  approximately  to  ascertain. 
May  the  verdict  then  be  rested  on  their  rates  *•  of  profit?  But 
high  profitableness  is  not  per  se  condemnable.  An  active,  ex- 
panding enterprise  imder  freest  competition  may  be  making  profits 
much  above  the  ordinary,  and  yet  from  the  social  point  of  view 
no  less  than  the  private  be  clearly  entitled  to  them.*®  High 
profits  may  be  either  earned  '^  or  imeamed.  On  the  other  hand, 
low  profits  may  accompany  the  most  favored  monopoly,  if  it  be 
managed  with  ineptitude  or  carelessness,  as  the  history  of  more 

**  There  is  not  the  slightest  inclination,  however,  to  ynmimiyj*  the  evidenoe  here 
reviewed  as  to  the  nature  of  the  motives  which  induced  their  organization. 

**  ** Rate  of  profit"  is  here  and  in  following  pages  used  in  accordance  with  market 
terminology,  viz.,  the  rate  of  return  upon  both  risk-bearing  and  risk-exempt  capital 
considered  together,  i.e.,  the  ratio  of  net  earnings  to  total  o^ital  investment. 

"^  A  good  example  of  what  the  present  writer  feels  to  be  a  rather  uncritical  use  of 
price  and  profits  data  is  furnished  by  a  chapter  on  the  International  Harvester  Com- 
pany in  Jones,  The  Trxtst  Probleic  in  the  United  States. 

"^  As  Mr.,  now  Justice,  Brandeis  declared  in  1911  before  the  Senate  Committee  on 
Interstate  Commerce  (Heaking,p.  1245) :  "There  is  no  profit  too  great  to  be  a{q>roved, 
if  it  is  the  result  of  the  exercise  of  brains  and  character,  imder  conditiona  oft  industrial 
liberty.''    Quoted  by  A.  M.  Kales,  30  Harv.  L.  Rev.  863* 
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than  one  patented  monopoly  attests.      Moderate  profits  are  no 
unfailing  criterion  of  reasonable  sodal  service  in  industry. 

There  is,  indeed,  no  well-defined  and  reliable  method  of  de- 
termining the  social  effects  of  industrial  combination.  Even  more, 
the  writer  after  some  years  of  experience  in  pursuing  and  studying 
such  inquiries  is  not  only  wary  but  skeptical  of  the  "inductive 
proof"  of  the  workings  of  social  arrangements.^*  These  problems 
are  far  too  complex,  certainly,  to  be  solved  by  any  such  facile  and 
simple  expedients  as  were  projected  above  and  as  are  commonly 
employed.  The  provision  of  a  technique  for  this  sort  of  study  is 
one  of  the  pressing  needs  ^  yet  imfilled  by  professional  economists. 
What  is  needed  is  an  exhaustive  survey  of  alternative  methods, 
and  an  analysis  of  their  assumptions,  their  range  of  applicability, 
and  their  legitimate  objectives.  All  this  is  quite  beyond  the  scope 
of  the  present  paper.  But  in  attempting  to  get  at  a  serviceable 
test  of  the  direct  economic  consequences  of  the  organization  of  the 
two  combinations  under  review  it  is  hoped  to  exhibit  some  of 
the  pitfalls  that  must  be  avoided  as  well  as  some  of  the  means  of 
circumventing  them. 

There  are  two  main  lines  of  procedure  from  which  to  choose  in 
any  given  instance.  One  may  be  styled  direct,  inasmuch  as  the 
record  of  the  industrial  combination  itself  is  examined  with  a  view 
to  determine  its  service  from  its  prices  or  its  profits.  The  other 
may  be  termed  indirect,  since  the  effort  is  made  to  determine  the 
status  of  the  combination  by  comparing  the  condition  of  the  in- 
dustry as  a  whole  in  different  periods  and  with  other  industries. 
The  first  mode  of  procedure  requires  the  determination  of  {a)  the 
extent  of  the  capital  investment  employed  by  the  combination; 
(6)  the  amoimt  of  earnings  for  successive  periods;  (c)  the  grade  of 
executive  ability  engaged  in  the  conduct  of  the  business;  (d)  the 
degree  of  risk  in  the  industry  (e.g.,  susceptibility  to  sudden  changes 
in  productive  processes  or  in  relative  demand  for  products).  The 
second  mode  of  procedure  requires  the  determination  of  {a)  the 
gross  peamiary  productivity  of  the  industry  duiing  a  series  of 
years;  (b)  the  proportion  of  earnings  of  capital  to  gross  pecuniary 

^  For  example,  what  have  been  the  effects  of  prohibition?  the  Versailles  Treaty? 
the  federal  operation  of  the  railroads? 

*>  The  want,  moreover,  is  not  confined  to  our  own  coontiy.  No  more  has  been  done 
elsewhere.    C/.  Marshall,  Industry  and  Trade,  chaps.   II,  VII,  et  passim. 
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productivity,  also  during  a  series  of  years;  (c)  like  data  for  other 
representative  industries;  (d)  the  specific  causes  for  the  changes  of 
proportion  out  of  the  many  conditions  potentially  effective.  The 
International  Harvester  Company,  for  reasons  that  will  become 
evident,  appeared  more  amenable  to  the  first  method  of  treatment, 
whereas  this  procedure  was  dearly  ill  adapted  for  the  United  States 
Steel  Coiporation  and  resort  was  consequently  had  to  the  indirect 
method. 


For  the  value  of  the  properties  transferred  to  the  International 
Harvester  Company,  we  may  rely  on  the  Biu'eau  of  Corporations 
Report  (191 1)  and  the  accounts  of  the  company.  The  determina- 
tion of  the  capital  investment  of  the  concerns  entering  the  harvester 
trust  was  relatively  an  easy  matter,  since  the  assets  consisted  chiefly 
of  replaceable  plants  and  good  will  was  excluded  ^  in  the  actual 
capitalization  of  the  company.  Consequently  the  discrepancies 
between  the  valuation  of  the  properties  of  the  company  by  the 
Biureau  and  by  the  company  itself  were  minor.  The  same  may  be 
said  of  the  net  profits  of  the  company.^  The  Biu-eau  found  no 
substantial  understatement  of  earnings;  in  fact,  for  the  period 
covered  by  the  Report  of  the  Biureau  (the  first  nine  and  one-fourth 
years  of  operation),  the  statement  of  earnings  published  by  the 
company  was  only  0.57  per  cent  less  than  the  computation  made 
by  the  Bureau.  Such  discrepancy  as  results  in  the  raie  of  earnings 
of  the  company  as  computed  by  itself  and  by  the  Biureau  would  be 
practically  eliminated,  moreover,  if  proper  accoimt  were  taken  of 
the  change  in  the  'Walue  of  the  dollar."  There  is  no  defense  for 
continuing  to  use  original  investment  rather  than  replacement 
value  (minus  depreciation,  plus  betterments)  as  the  basis  for  de- 
termining the  rate  of  profits.  Under  the  pecuniary  organization 
of  a  private-enterprise  system  there  is  no  ground  either  in  equity 
or  expediency  for  the  reckoning  of  the  investment  in  replaceable 
capital  in  191 1  in  terms  of  the '' larger"  1902  dollar  while  the  earn- 
ings in  the  later  years  are  in  terms  of  the  '^ smaller"  dollar  of  those 
years.  , 

**  This,  it  may  be  noted,  is  not  inconsistent  with  the  statement,  supra^  in 
xef erence  was  made  to  the  proposed  valuation  of  good  will  by  the  promoteis. 
**  BusEAU  Report,  chaps.  Ill  and  V. 
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Consequently  there  is  little  reason  for  believing  that  the  picture 
of  the  profitableness  of  the  International  Harvester  Company  pre- 
sented in  the  following  table  is  other  than  a  reasonably  true  repre- 
sentation of  actual  conditions. 

1903— ••  1909 -—13.4  1915—  7.8 

1904  —  5.3  1910 — 12.7  1916 — 10.6 

1905  —  70  19"  —  "S  1917  —  18.S 
1906 — 6.7  191 2  — 10.5  "^  1918 — 19.5 
1907  —  7.3                  1913  — 10.6 

1908 — 8.7  1914 —  7.6 

It  is  evident  that  the  profits  of  the  company  have  been  moderate, 
x.e.,  substantially  on  a  competitive  level.  But  this  fact  means 
nothing  at  all  xmless  considered  with  reference  to  the  degree  of  risk 
involved  in  the  manufacturing  operations  of  this  industry,  and  with 
reference  to  the  grade  of  executive  capacity  evinced  by  the  responsi- 
ble management  of  the  enterprise.  We  have  had  very  little  investi- 
gation of  the  risks  connected  with  various  industries,  but  a  cursory 
examination  of  the  salient  facts  about  the  farm  machinery'^  in- 
dustry will  convince  anyone  that  the  hazards  of  the  industry  are 
relatively  small.  Its  products  are  non-perishable.  Their  demand 
is  not  subject  to  fashion  or  style  influences.  Their  market  is 
extremely  broad,  being  in  fact,  even  for  relatively  small  concerns, 
international.  And  most  important  of  all,  the  principal  kinds  of 
machines  have  been  free  from  radical  improvements  for  over  a 
quarter  of  a  century  now.  Indeed,  it  may  be  said  to  be  rather 
singular  that  a  group  of  products  of  this  character — fairly  intricate 
machinery  (many  traversing  parts),  fairly  bulky,  indelicate,  and 
requiring  only  approximate  precision,  and  thus  well-adapted  to 
mass  production  by  machine  methods  —  should  have  become  so 
stabilized  both  in  structure  and  in  processes  of  production. 

>•  For  reasons  for  omitting  the  first  fifteen  months  of  operation  from  this  table, 
see  Bureau  Report,  p.  233. 

*^  The  figure  for  191 2  was  taken  from  the  report  of  the  company  after  making 
certain  corrections  corresponding  to  those  made  by  the  Bureau  in  prior  years.  The 
rates  shown  for  the  years  1913-1918  are  those  given  by  the  Federal  Trade  Commission 
in  its  Report  on  The  Causes  of  High  Prices  of  Farm  Implements,  p.  103.  The 
foreign  business  was  in  the  hands  of  the  International  Harvester  Corporation  after 
19 13,  but  the  results  of  the  operations  of  both  companies  are  here  consolidated. 

**  The  business  of  the  International  Harvester  Company  has  expanded  into  this 
complete  line  since  its  organization,  and  this  fact  will  be  referred  to  again  later  oil 
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In  regard  to  the  executive  ability  of  the  management  of  the 
Harvester  Company,  it  seems  permissible  to  base  a  judgment  upon 
an  examination  of  the  record  of  its  component  elements  imder  the 
preceding  period  of  competition.  This  is  legitimate  here,  since 
no  considerable  changes  occurred  in  management  personnel  or 
organization  by  the  formation  of  the  Harvester  Company.**  Its 
legitimacy  is  still  further  strengthened  by  the  fact  that  in  this  case 
the  owners  of  the  constituent  properties  forming  the  combination 
retained  as  a  group  the  financial  control,^  which  has  enabled  them 
to  continue  to  exercise  the  essential  entrepreneurial  function  of 
choosing  the  responsible  executive  heads.  For  present  purposes 
and  considering  the  available  data,  the  varying  grades  of  admin- 
istrative ability  may  be  arranged  in  the  simple  scale  —  inferior, 
normal,  superior. 

Of  the  several  organizations  brought  into  the  International 
Harvester  Company,  there  can  be  little  doubt  that  the  most  effi- 
cient^ was  the  McCormick  organization.  But  the  Deering  con- 
cern was  also  aggressively  and  successfully  managed.  These  two 
had  been  steadily  growing  and  improving  their  position  in  the  in- 
dustry relative  to  all  other  units.  Their  executive  heads  had  evinced 
an  administrative  capacity  that  may  reasonably  be  classed  as  of  a 
superior  order.  But  the  experience  of  the  Champion,  Milwaukee, 
and  Piano  organizations  ^  imder  severe  competition  had  not  been 
such  as  to  indicate  high  managerial  efficiency.  If  then  it  be  con- 
cluded that  the  combination  included  elements  of  supra-normal 
and  inferior  executive  capacity,  as  the  available  facts  seem  to  in- 
dicate,^ it  is  clear  that  the  company  as  a  whole  was  not  blessed  by 
an  exceptional  management  at  the  start.  This  fact  must  be  con- 
sidered, also,  in  conjunction  with  the  further  fact  of  the  handicap 
suffered  by  the  company  in  early  years  from  petty  jealousies,  family 
pride,  nepotism,  and  such  influences  inimical  to  efficiency.    Later, 

"•  Report  of  Bureau  of  Corporations  (191  i),  pp.  87-88. 

^  It  may  be  noted  that  neither  of  these  conditions  obtained  in  the  organiatioo  of 
the  United  States  Steel  Cozporation. 

^  Most  efficient,  that  is,  for  profit-making.  That  is  the  only  sensible  standard  to 
apply  in  our  sodety. 

^  The  subsequent  purchase  of  the  properties  of  D.  M.  Osborne  &  Company  was 
made  on  terms  which  changed  the  responsible  management,  and  also  gave  the  foraief 
stockholders  no  interest  in  the  Harvester  Company.   Report  of  Bureau,  pp.  i57-i39» 

<•  Ibid.,  pp.  156-160. 
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however,  this  seems  to  have  been  overcome  to  a  degree  through 
insistence  from  the  financial  control,  referred  to  in  the  preceding 
paragraph. 

From  the  foregoing  it  may  be  concluded  that  the  moderate  but 
growing  profits  obtained  by  the  International  Harvester  Company 
have  been  made  possible  by  a  fair  average  grade  of  administrative 
efficiency  in  its  management.  Accordingly  it  would  seem  that  no 
great  influence  detrimental  to  the  public  interest  has  been  made 
out,  so  far  as  the  character  of  the  price  poUcy  of  the  company  is 
deducible  from  its  profits  record.  Such  is  indeed  the  case.  But  it 
was  not  to  have  been  expected  that  the  rate  of  profits  for  either  of 
these  combinations  pursuing  the  "Hve  and  let  live  —  who  can" 
policy  would  be  extremely  high.  Moreover,  this  company  since 
its  formation  has  sought  to  expand  its  control  over  the  entire  agri- 
cultural implement  industry,  rather  than  exploit  to  the  full  the 
advantages  of  its  commanding  position  in  that  section  of  the  in- 
dustry which  gave  birth  to  it.  Thus  it  has  from  the  first  main- 
tained a  vigorous  competition  in  one  branch  of  the  industry  after 
another,  and  often  in  several  at  once,  as  it  extended  the  scope  of  its 
operations.  In  these  new  lines  of  production  it  has  been  content, 
and  sometimes  for  long  periods  has  been  forced,  to  accept  extremely 
low  profits  in  order  to  push  ahead  toward  its  ultimate  goal.  This 
policy  of  expansion,  though,  has  not  by  any  means  necessitated  the 
sacrifice  of  the  possibility  of  securing  high  profits  on  the  original  lines. 
It  may  well  have  served,  on  the  other  hand,  to  cover  up  such  pos- 
sibly high  profits,  since  the  figures  given  above  make  no  differentia- 
tion between  the  results  of  its  activities  in  what  may  be  tentatively 
termed  the  "controlled  lines"  and  the  "competitive  lines."  It  is 
extremely  doubtfid  whether  such  differentiation  could  accxirately 
be  made,**  for  the  elements  of  cost  jointly  incurred  are  considerable 
in  view  of  the  poUcy  pursued  of  maintaining  several  distinct  com- 
plete-line organizations  and  non-specialization  of  plants.*^ 

On  account  of  the  large  proportion  of  irreplaceable  and  non- 
duplicable  mineral  rights  and  site  values  in  the  property  invest- 

^  Though  the  company  attempts  it  for  its  own  administrative  ptiixx)ses. 

^  Different  implements  of  each  line  are  made  in  a  single  plant,  as  a  rule.  The 
Milwaukee  plant  is ''  specialized  "  only  in  so  far  as  its  output  is  confined  to  gas  engines, 
cream  separators,  etc.,  which  have  no  relation  to  field  crops. 
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ment  of  the  United  States  Steel  Coiporation  it  is  not  practicable  * 
to  attempt  any  calculation  of  the  rate  of  profit  of  this  concern.  But 
if  the  course  of  development  of  this  industry  as  a  whole  exhibits 
signs  of  the  repressive  effect  of  monopolistic  influences,  there  wiU 
be  no  need  of  searching  far  for  their  source.  For  data  upon  the 
progress  of  the  entire  industry,  the  reports  of  the  Census  of  Manu- 
factures will  be  depended  upon.  The  invested  capital  figures  given 
in  these  reports  are  wholly  imserviceable  for  any  purpose,  as  the 
Bureau  of  the  Census  itself  warns.  The  figures  for  "value  added 
to  product"  are  fairly  accurate,  and  for  the  successive  census 
years  since  1899,  at  least,  are  fairly  comparable,  while  those  of  1889 
have  f ortimately  been  adjusted  to  correspond  with  the  later  figures. 
The  figures  upon  "wages  paid"  are  also  fairly  dependable.  A 
major  difficulty,  however,  is  that  the  classification  of  industries 
adopted  by  the  Census  Bureau  does  not  coincide  and  cannot  be 
arranged  to  coincide  with  the  full  range  of  activities  of  the  Steel 
Corporation.  It  is  only  on  an  arbitrary  basis  that  different  branches 
of  the  business  of  the  corporation  may  be  divided  and  separately 
treated;  and  consequently  the  returns  compiled  by  the  Census 
Bureau  rest  in  part  only  on  objective  market  facts.  Two  branches 
only  of  the  iron  and  steel  industry  will  be  analyzed. 

K  from  the  "value  added  to  product"  (which  is  comparable  to 
the  "gross  income  "  of  a  single  enterprise,  less  all "  expenses "  except 
wages)  there  be  deducted  the  wages  paid,  the  remainder  consti- 
tutes the  income  upon  capital,  save  for  deductions  for  taxes.  Now, 
it  is  clear  that  in  any  advancing  industry,  the  percentage  which 
return  to  capital  forms  of  "value  added"  will  be  steadily  moimt- 
ing,  assuming  no  change  in  relative  tax  biurden  or  in  the  normal 
rate  of  interest  upon  capital.  The  reason  is  that  technological  im- 
provements "save  labor,"  *^  and  thus  reduce  the  share  of  the 
joint  product  attributable  to  its  cooperation.  The  tendency  set 
up  by  this  influence  might  be  accelerated  by  the  establishment  of 
a  monopoly  and  its  vigorous,  xmbridled  exploitation.    But  such  an 


^  The  discrq)ancy  between  the  Bureau's  figures  for  this  essential  item  in  1902 
and  the  cozporation's  figures  amounted  to  nearly  half  of  the  total  capitalizatioa  ci. 
the  corporation,  namely  $600,000,000. 

*^  It  is  sometimes  said  that  technological  improvements  of  a  certain  kind  "save 
time";  but  that  is  only  another  way  of  expressing  the  same  thing.  .  .  .  It  is  ultimately 
reducible  to  ''labor  saving/'  taking  the  industrial  process  as  a  whole. 
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influence  could  not  in  any  case  be  of  more  than  secondary  signifi- 
cance as  compared  to  such  a  decisive  influence  as  the  state  of  tech- 
nology, much  less  if  the  "live  and  let  live  —  who  can"  policy  be 
the  one  pursued  by  a  combination  that  is  only  jwaw-monopolistic 
in  point  of  ultimate  and  possibly,  also,  actual  power.  Likewise  the 
tendency  toward  an  increase  in  the  percentage  consequent  upon 
improving  technology  might  be  offset  by  the  growth  of  a  powerful 
labor  organization  within  the  industry.  At  best  this  influence 
could  only  affect  the  percentage  decimally,  and  no  one  conversant 
with  labor  conditions  in  the  steel  industry  would  assign  to  the 
influence  any  potency  whatever  there. 

The  following  table  gives  the  percentages  of  return  to  capital  to 
value  added  to  product  in  several  different  industries  for  certain 
census  years: 


-tr 

Blast 

Steel 

Auto- 

Boots and 

Flour 

Year 

Furnaces 

Mills 

mobile 

Shoes 

Mills 

1889 

589 

35.6 

•  •  • 

«  •  • 

•  ■  • 

1899 

75-6 

50.S 

39.0 

35-4 

77.8 

1904 

64.3 

47.4 

58.8 

43.8 

78.8 

1909 

65.3 

50-3 

61.5 

44.1 

81.5 

1914 

57.2 

42.7 

68.3 

44.8 

80.4 

1919 

•  •  • 

•  •  • 

•  ■  ■ 

»   •  • 

•  •  • 

The  large  increase  of  the  percentages  in  two  branches  of  the  steel 
industry  in  the  decade  1 889-1 899  stands  in  sharp  contrast  to  the 
decline  since  the  organization  of  the  Steel  Corporation.  The  effect 
of  free  competition  in  a  new  industry  is  strikingly  brought  out  by 
the  course  of  the  percentage  in  the  automobile  industry.  The  de- 
velopment and  refinement  of  the  machine  process  in  this  industry 
is  well  known.  The  data  for  flour-milling  indicate  a  steady  though 
not  considerable  or  uninterrupted  improvement  in  this  industry 
which  has  long  been  practically  automatic.  The  technological 
progress  in  the  boot  and  shoe  industry  which  made  it  one  of  the 
notable  examples  of  the  transformation  of  American  industries  in 
the  latter  part  of  the  nineteenth  century  appears  to  have  slowed 
down  markedly  shortly  after  the  organization  of  the  United  Shoe 
Machinery  Company. 

Concerning  the  influences  responsible  for  the  decline  in  the  per- 
centages, which  are  either  not  observable  or  not  appreciable  in  the 
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industries  other  than  iron  and  steel,  there  is  matter  for  interesting 
speculation.  The  decline  can  hardly  be  assigned  to  technological 
retrogression.  Modem  industry  has  no  "lost  arts,"  though  it  un- 
doubtedly has  a  few  suppressed  patents.  The  business  cycle,  how- 
ever, may  be  held  accountable  for  some  part  of  the  declines.  It  is 
beyond  question  that  wages  constitute  a  greater  share  of  the  gross 
income  of  a  manufacturing  enterprise  during  depression  than  dur- 
ing prosperity,  other  things  being  equal.  This  is  due  to  the  fact 
that  wages  "resist"  liquidation  more  tenaciously  than  other  price 
categories.^  A  more  important  factor  would  seem  to  be  the  ar- 
bitrary manner  in  which  the  value  of  materials  used  is  determined 
upon  in  a  large  section  of  both  of  the  given  branches  of  the  iron  and 
steel  industry.  When  materials  used  are  not  purchased  in  the  open 
market  but  are  taken  over  from  a  preceding  process,  representing 
a  separate  industry  in  the  census  classification,  but  only  another 
department  of  the  operations  of  an  integrated  enterprise,  their 
price  is  determined  solely  by  the  accoimting  policy  of  the  concern, 
and  that  is  a  shifting,  arbitrary  thing.  Consequently  the  change 
in  "value  added  to  product"  may  be  taken  out  of  all  its  fimda- 
mental  economic  relation  to  change  in  the  wages  paid  by  the  simple 
device  of  making  the  "value  of  materials  used  "  either  a  greater  or 
a  less  proportion  of  "total  value  of  products."  There  are  good 
grounds  for  believing  that  the  Steel  Corporation  which  represents 
a  large  section  of  both  these  branches  of  the  industry  has  chosen  to 
make  its  principal  profits  appear  in  the  operation  of  its  raw  material 
properties.  The  concentrated  holding  of  mines,  ore  leases,  coking 
coal  lands,  etc.,  coupled  with  the  natural  limitation  upon  the  supply 
(which  in  any  case  with  the  progressive  using  up  of  exhaustible 
resources  would  have  persistently  forced  up  their  prices),  have 
enabled  the  prices  of  iron  ore  and  coking  coal  to  be  advanced,  it 
may  be  presumed,  to  levels  which  would  make  the  return  upon 
capital  invested  in  the  blast  furnace  and  steel  works  and  rolling 
mills  below  the  competitive  rate  were  it  not  for  the  fact  that  a 
large  section  of  these  branches  of  the  industry  is  "supported"  by 
the  more  lucrative  returns  elsewhere  gained  by  the  same  enter- 
prises.   There  is  a  clear  presumption  of  this  from  the  fact  of  the 

^  It  would  stni  remain  to  be  explained,  however,  why  the  countervailing  forces 
were  so  much  stronger  than  this  in  the  automobile  and  shoe  industries  and  so  miidi 
weaker  in  the  iron  and  steel  industry* 
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decline  in  percentages  noted  above,  in  the  absence  of  any  evidence 
of  such  a  technological  improvement  as  dispenses  with  the  need 
of  considerable  capital  equipment  in  these  particular  branches  of 
the  industry.  The  foregoing  argument  presents  the  most  plausible 
hypothesis,  it  seems  to  the  present  writer,  for  the  explanation  of  the 
persistent  decline  in  the  percentages  of  return  upon  capital  to  '^  value 
added  to  product"  in  these  branches  of  iron  and  steel  manufacture. 
It  is  to  be  recognized,  of  course,  that  this  evidence  is  not  conclu- 
sive regarding  the  state  of  the  industrial  arts  in  the  iron  and  steel 
industry  as  a  whole.  And  it  is  only  by  inference  that  the  tendency 
the  data  reveal  can  be  ascribed  to  the  organization  of  the  United 
States  Steel  Corporation.  Nevertheless  there  does  not  appear  to 
have  been  any  outstanding  technological  advance  in  the  process  of 
steel  making  in  the  last  two  decades,^'  and  the  inference  seems  alto- 
gether fair  and  reasonable  that  this  slowing  up  of  progress,  in  which 
the  public  has  such  a  vital  concern,  is  in  part  due  to  the  repressive 
and  inhibitive  forces  which  monopoly  exerts  by  the  fact  and  to 
the  extent  of  its  existence.  The  failure  to  reach  a  clear  and  decisive 
issue  to  our  inquiry  along  this  line,  though  there  is  no  intention  to 
minimize  its  probative  force,  only  goes  to  confirm  the  position  taken 
in  the  first  paper  of  this  series.  There  it  was  maintained  that  the 
attempt  to  apply  the  "rule  of  reason,"  while  abstractly  it  may 
seem  quite  sound  and  justifiable,  concretely  encounters  such  ob- 
stacles as  to  make  its  adoption  as  a  general  rule  of  social  policy 
perilous  to  the  pubUc  interest.  That  position  is  vindicated  by  the 
investigation  in  this  second  paper.  While  it  may  not  be  possible 
by  inductive  argument  to  establish  conclusively  the  balance  of  net 
social  disadvantage  against  the  new  policy,  when  the  evidence  of 
the  facts  tends  strongly  to  support  that  view  and  deductive  pre- 

^  Three  developments  may  be  mentioned:  the  utilization  of  lower  grades  of  iron 
ore,  the  substitution  of  by-product  for  beehive  coke  ovens,  and  the  installation  of 
electric  steel  plants.  The  first  and  second  have  been  made  possible  by  the  advance 
of  metallurgical  and  chemical  science,  in  large  part  independent  of  the  encouragement 
of  industry,  and  the  steel  industry  in  the  United  States  was  even  tardier  than  its 
European  competitors  in  adopting  the  by-product  process.  The  United  States 
Steel  Corporation  is  entitled  to  no  credit  for  originating  or  perfecting  electric  steel 
making.  The  manufacture  of  steel  in  electric  furnaces  has  had  a  phenomenal  growth 
here  in  the  last  ten  years,  however,  and  its  ultimate  significance  cannot  now  be  safely 
foretold.  See  Annual  Reviews  published  in  the  first  week  of  each  calendar  year  by 
the  Iron  Age;  Thorpe's  Dictionary  of  Applibd  Chemistry,  VoL  II,  p.  103;  also 
J.  N.  pRiNG,  Ths  Electric  Furnace,  (  ii. 
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sumption  ^  as  well  as  instinctive  reaction  buttress  the  same  vievr, 
the  conclusion  appears  well  founded.  Since  the  possibility  of  bene- 
fit is  so  meager  ^^  and  the  risks  are  so  great,  particularly  when  long 
run  considerations  are  in  view,  the  public  interest  certainly  lies  in 
a  repudiation  of  the  experimental  policy. 

rx 

In  stunmary,  the  first  section  of  this  paper  tended  to  establish 
the  fact  that  these  combinations  were  the  artificial  product  of  busi- 
ness conspiracy,  not  the  outgrowth  of  the  selective  and  adaptive 
evolution  of  industrial  organization.  The  second  section  tended  to 
prove  that  these  combinations  thus  origiuating  were  incapable  of 
maintaining  their  position  in  the  face  of  unhindered  competition, 
pointing  to  the  conclusion  that  when  the  power  of  preponderant 
combinations  in  manufacturing  industries  is  not  used  ruthlessly 
their  size  is  a  handicap  as  against  the  vigor  and  versatility  of  smaUer 
rivals.  And  in  the  third  section  the  argument  tended  to  demon- 
strate the  adverse  effect  upon  the  public  from  high,  if  not  exor- 
bitant, prices  and  from  retarded  technological  progress  of  these 
huge  consolidations  of  interests  approaching  monopoly  within 
their  respective  industries.  There  is  nothing  inconsistent,  it  should 
be  imnecessary  to  explain,  between  the  outcome  of  these  several 
lines  of  inquiry,  particularly  between  the  second  and  third.  When 
a  preponderant  part  of  the  production  in  a  particular  industry  is 
under  one  control,  smaller  concerns  may  frequently  take  advantage 
of  the  prices  set  by  the  big  business  rather  than  risk  extermination 


**  Against  the  control  of  the  supply  of  a  product  by  private 

*^  I  cannot  forbear  quoting,  somewhat  in  the  authoritarian  manner  in  which  lawycn 
were  wont  formerly  to  bring  in  selections  from  Bracton  or  Coke  or  Blackstone  or 
Cooley,  a  statement  of  the  dean  of  my  own  profession,  Dr.  Alfred  Marshall: 

*'  Experience  shows  ever  more  and  more  that  the  technical  econcmiy  to  be  obtained 
by  piling  Pelion  on  Ossa  in  the  agglomeration  of  vast  business  is  neariy  always  less 
than  was  expected,  and  that  the  difficulty  of  the  human  element  ever  increases  with 
increasing  size.  Much  can  be  done  by  various  schemes  of  reward  and  promotioii  as 
regards  junior  officials,  and  even  the  superior  officials  are  stimulated  by  amgresaes 
and  other  opportunities  for  submitting  their  new  ideas  to  the  judgment  of  brother 
experts.  But  no  fairly  good  substitute  has  been  found,  or  seems  likely  to  be  found, 
for  the  bracing  fresh  air  which  a  strong  man  with  a  chivalrous  yearning  for  leadership 
draws  into  his  lungs  when  he  sets  out  on  a  business  experiment  at  his  own  risk."  Ad- 
dress before  the  Royal  Economic  Sodety,  Januaiy  9^  2907,  printed  in  17  Eoonoiiic 
J0UILZ91 
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in  straight  out  competition.  The  so-called  "independents'*  be- 
come then  only  jwaw-competitors.  Under  such  circumstances  the 
big  business  may  feel  constrained  to  fix  its  prices  only  moderately 
high.  This  clearly  tends  toward  a  lethargic  if  not  stagnant  condi- 
tion in  the  whole  industry,  notwithstanding  reasonable-plus  profits. 
And  in  spite  of  its  underlying  economic  weakness  the  industrial 
j«<wf-monopoly,  putatively  so  powerful  merely  on  accoimt  of  its 
overtowering  size,  may  retain  a  considerable  part  of  its  power 
over  a  generation  or  more,  to  the  appreciable,  if  not  directly  de- 
monstrable, detriment  of  the  public  interest.  This  is  the  writer's 
view  of  our  experience  with  the  steel  trust  and  the  harvester  trust, 
and  if  this  view  is  a  just  one  and  if  the  experience  in  these  cases  is 
typical,  it  points  to  the  vindication  of  the  common-law  attitude 
toward  combinations  in  restraint  of  trade  and  monopolies  as  de- 
clared in  the  Sherman  Act  and  originally  enforced  thereimden 

Myron  W.  WatHns. 
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The  Harvard  Legal  Aid  Bureau,  1921-1922. — The  Harvard 
Legal  Aid  Bureau,  incorporated  in  1914  by  students  of  the  Law  School 
for  the  purpose  of  rendering  gratuitous  legal  assistance  to  those  xnembeis 
of  the  community  who  could  not  afford  to  retain  regular  counsel,  has 
this  spring  completed  its  eighth  active  year.  Twenty  men  have  been 
engaged  in  the  Cambridge  office  of  the  Bureau  at  763  Massachusetts 
Avenue,  where  diiring  the  six  m6nths  of  October  through  March  a  total 
of  232  cases  were  handled  —  a  figure  considerably  in  excess  of  those  of 
previous  years.  In  addition  to  this,  fifteen  men  were  assigned  to  the 
office  of  die  Boston  Legal  Aid  Society  in  Ashburton  Place,  Boston,  to 
act  as  assistants  to  the  lawyers  there  regularly  employed  by  the  Society. 

An  examination  of  the  cases  disposed  of  during  the  year  dbdoses  a 
remarkable  variety,  with  a  preponderance  of  wage  claims,  domestic 
difficulties,  and  claims  under  the  Workmen's  Compensation  Act.  Where- 
ever  possible  the  disputes  were  settled  out  of  court;  often  this  was  ac- 
complished by  the  intervention  of  the  Cambridge  Welfare  Union  or 
some  other  charitable  organization.  In  those  instances  in  which  court 
action  was  necessary  it  was  taken.  The  following  examples  are  selected 
from  the  more  interesting  of  the  recent  cases: 

A  painter  died  from  carbon  monoxide  poisoning  while  working  in  the 
shipbuilding  plant  at  Squantum,  Massachusetts.  Two  law  firais  had 
successively  taken  the  case  for  the  widow,  but  both  were  discouraged  by 
the  difficulty  of  finding  any  witnesses,  since  the  men  who  worked  with 
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the  deceased  had  scattered  after  the  plant  was  closed  down.  As  the 
insurance  company  of  the  employer  refused  to  settle,  a  notice  of  dis- 
agreement was  filed  and  a  hearing  had  before  a  single  member  of  the 
Industrial  Accident  Board.  The  hearing  lasted  three  days.  The  evi- 
dence was  undisputed  that  the  deceased  worked  for  three  weeks  on  gird- 
ers thirty  feet  above  fifteen  salamander  stoves  discharging  an  uncertain 
quantity  of  carbon  monoxide;  that  he  died  eighteen  days  later  from  a 
massive  cerebral  hemorrhage  accompanied  by  small  perivascular  hem- 
orrhages; that  he  was  suffering  from  hardening  of  the  arteries,  enlarge- 
ment of  the  heart,  and  Bright's  disease  before  he  died,  which  diseases 
made  him  peculiarly  sensitive  to  carbon  monoxide  by  producing  high 
blood  pressure;  but  that  deceased  never  went  into  a  state  of  coma,  and 
that  no  case  of  gas  poisoning  without  coma  was  on  record.  The  insur- 
ance company  claimed  that  it  was  a  simple  case  of  spontaneous  hem- 
orrhage (apoplexy).  For  the  widow  it  was  argued  that  it  was  only 
necessary  to  prove  an  acceleration  of  an  existing  ailment;  ^  and  that 
the  Board  interprets  this  as  including  an  increase  to  the  results  of  an 
existing  ailment,  no  matter  how  slight.^  At  the  direction  of  the  Board 
member  the  case  was  settled  for  $2000  without  appealing. 

A  seamstress,  the  plaintiff,  was  evicted  from  her  house  in  an  eject- 
ment proceeding,  and  the  sheriff  hired  the  defendant,  a  moving  and 
express  man,  to  move  the  furniture  to  a  storage  warehouse.  In  so  doing, 
the  defendant  dropped  and  broke  a  sewing  machine.  He  later  removed 
the  machine  from  the  warehouse  against  the  plaintiff's  orders.  The 
declaration,  drawn  by  a  lawyer  previously  employed  by  the  plaintiff, 
contained  a  coimt  for  injury  to  the  machine,  but  no  allegation  of  negli- 
gence was  made  and  no  count  in  trover  was  included.  On  this  declara- 
tion judgment  was  given  for  the  client,  and  the  defendant  has  appealed. 
It  is  believed  that  the  judgment  below  should  be  affirmed  on  the  ground 
that  the  expressman,  in  the  position  of  a  common  carrier,  is  subject  to 
a  relational  duty  rather  than  a  duty  arising  out  of  contract.' 

A  client  applied  to  the  plaintiff  employment  agency  for  work,  and 
received  a  card  recommending  him  to  X,  who  was  represented  as  want- 
ing a  janitor  at  $23  a  week.  The  client  signed  a  card  in  the  form  of  a 
promissory  note  for  the  amount  of  one  week's  salary  conditioned  on  his 
getting  the  job.  Later  in  the  day  he  went  to  a  free  public  employment 
agency  to  which  he  applied  for  a  position  without  mentioning  his  prior 
application  to  the  plaintiff  agency,  and  from  them  received  a  card  to  X 
who  was  said  to  be  looking  for  a  man  for  $24  a  week.  He  later  dis- 
covered for  the  first  time  that  the  two  X's  were  identical.  Going  to  X 
he  showed  the  card  of  the  free  agency  only  and  obtained  employment 
at  $25  a  week.  The  plaintiff  sued  for  $25.  At  the  trial  it  was  contended 
for  the  defendant  (i)  that  the  agreement  was  aleatory  and  therefore  no 

^  Brightman's  Case,  220  Mass.  17,  107  N.  £.  527  (1914);  Madden's  Case,  222 
Mass.  487,  III  N.  E.  379  (19 16).  [The  Review  does  not  itself  assume  re^x>nsibility 
for  the  statements  of  law  or  citations  of  authority  in  this  note.  They  are  mtroduced 
rather  for  the  purpose  of  indicating  the  Bureau's  treatment  of  the  cases  it  tried.  —  Ed,] 

*  Roman's  Case,  2  Mass.  Coup.  Cases,  775. 

*  Story,  Bailments,  {  1309;  Finn  v.  Western  R.  R.  Corporation,  112  Mass.  524 

(1873). 
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contract;  *  and  (2)  that  the  defendant  had  given  up  what  was  merely 
the  offer  of  the  plaintiff,  and  had  acted  on  the  offer  of  the  free  agency;' 
or  (3)  that  even  if  there  were  a  contract  the  necessary  condition  had  not 
been  complied  with  because  the  defendant  had  obtained  the  job  by  his 
own  efforts  and  not  through  any  assistance  of  the  plaintiff.  After  the 
trial  the  case  was  reargu^  twice  and  written  briefs  were  submitted. 
Judgment  was  given  for  the  plaintiff  for  $23.  As  the  plaintiff  agreed  to 
settle  and  waive  all  costs  the  case  was  not  appealed. 


Validity  of  Federal  Departmental  Regulations  Involving 
Criminal  Responsibility.  —  The  exigencies  of  government  have 
increasingly  demanded  that  official  and  individual  conduct  be  con- 
trolled by  expert  and  flexible  departmental  regulation  rather  than  by 
the  cumbersome  processes  of  legislation.^  Congress  has  therefore  fre- 
quently authorized  the  heads  of  the  departments  to  issue  regulations,' 
the  disregarding  of  many  of  which  involves  criminal  responsibility. 
Is  such  regulation  *  a  valid  exercise  of  power  by  the  executive?  The 
subject  may  properly*  be  divided  into  two  main  heads:  (i)  Is  a  given 
regulation  beyond  the  limits  of  the  statute?  (2)  Is  the  statute  b^nd 
the  limits  of  the  federal  constitution?  A  faUure  to  regard  this  distinc- 
tion has  led  to  unfortunate  confusion  in  the  opinions. 

Assuming  that  the  defendant  has  violated  a  departmental  regula- 
tion,' for  which  the  government  seeks  to  hold  him  criminally  responsible, 
the  court  must  determine  whether  the  regulation  is  beyond  the  powers 

*  Vogd  V.  Pckoc,  157  111.  339,  42  N.  E.  386  (1895);  Montreal  Gas  Co.  ».  Vasey, 
[1900]  A.  C.  595. 

*  Crowninshidd  v.  Foster,  169  Mass.  237,  47  N.  E.  879  (1897). 

^  See  G.  Nonnan  Lieber,  "Executive  Regulations/'  31  Am.  L.  Rev.  876,  889-890; 
J.  B.  Whitfield,  "Legislative  Powers  That  May  Not  Be  Delegated,"  20  Yale  L.  J.  87, 
93;  Stephen  A.  Foster,  "The  Ddegation  of  Legislative  Power  to  Administrative 
Officers/*  7  III.  L.  Fev.  397,  399-^02. 

'  Courts  take  judicial  notice  of  regulations.  Caha  v.  United  States,  152  U.  S. 
211,  221  (1894).  It  would  seem  good  practice,  however,  to  plead  the  regulations  in 
the  indictment.  See  United  States  0.  Slater,  123  Fed.  115,  121  (D.  Nev.,  1903). 

s  Technically,  a  regulation  does  not  indude  the  spedal  application  by  the  execu- 
tive of  a  rule  to  a  particular  concrete  case.  See  Goodnow,  Principles  of  the  Ad-, 
lOMiSTRATiVE  Law  0¥  THE  UNITED  STATES,  ^22-345.  This  type  of  admixustratrve 
action  requires  the  exercise  of  a  judidal  function  by  the  executive,  and  with  this  we 
are  here  not  concerned.  See  United  States  v.  Moody,  164  Fed.  269,  273  (W.  D.  Mich., 
190S). 

*  See  Bruce  Wyman,  "Jurisdictional  Limitations  upon  Commission  Action,"  27 
Hakv.  L.  Rev.  545,  550.    And  see  In  re  Gray,  57  Can.  Sup.  Ct.  150,  156-157  (1918). 

*  If  the  defendant's  act  or  omission  to  act  is  a  violation  of  the  express  tenns  of  some 
complete  statutory  prohibition  or  command,  it  is  unnecessary  to  consider  the  regulatioD. 
See  United  States  v.  Keitel,  211  U.  S.  370, 395  (1908);  United  States  v.  Foster,  233 
U.  S.  515  (1914).  Cf.  La  Bouigogne,  210  U.  S.  95,  134  (1908).  And  it  may,  of  coune, 
be  that  what  the  defendant  has  done  or  failed  to  do  is  not  a  violation  of  die  statute 
or  of  the  regulation,  properly  construed.  In  such  a  situation  it  seems  clear  that  there 
is  no  basis  for  a  criminal  prosecution.  See  United  States  v.  Manion,  44  Fed.  800,  801 
(I).  V'asH.,  i8qo);  United  States  v.  Three  Barrels  of  Whiskey,  77  Fed.  963,  965  (Circ 
Ct.,  E.  D.  N.  C,  1896) ;  United  States r.  Lamson,  165  Fed.  80, 85-86  (Circ.  Ct.,  D.  R.  I., 
190 j).  Moreover,  it  has  been  held  that  a  refusal  of  the  employee  of  a  federal  depart- 
ment to  obey  the  order  of  a  state  court  would  not  render  lum  liable  to  imprisonment 
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conferred  upon  the  department  by  Congress.*  Since  the  purpose  of  the 
exercise  by  the  executive  of  regulatory  functions  is  to  enable  Congress 
more  effectively  to  express  its  will,  the  rule-making  power  cannot  be 
exercised  beyond  the  limits  designated  by  Congress.'  In  the  last  anal- 
ysis, a  solution  of  this  problem  is  a  matter  of.  statutory  construction,^ 
and  therefore  each  case  should  be  decided  upon  its  own  peculiar  facts. 
For  example,  much  depends  upon  whether  the  scheme  of  Congressional 
legislation  is  minute  or  in  outline.  Thus,  where  Congress  has  explicitly 
enumerated  the  details  of  individual  action,  the  department,  in  adding 
a  further  requirement  to  those  specified  in  the  statute,  has  been  held ' 
to  have  gone  beyond  the  powers  conferred  upon  it  by  Congress.  On 
the  other  hand,  as  exemplified  by  two  cases  ^^  decided  in  the  present  term 

for  contempt  of  court  where  such  refusal  was  a  compliance  with  valid  regulations  of  the 
department.  Boske  v,  Comingoie,  177  U.  S.  459  (1900).  See  In  re  Lamberton,  124 
Fed.  446  (W.  D.  Ark.,  1903). 

*  The  sources  of  Presidential  authority  to  issue  rules  and  regulations  are  three: 
(i)  As  an  exerdse  of  ^>ecial  executive  power  expressly  conferred  by  the  Constitution 
—  e.g.f  as  commander-m-chief  of  the  army  and  navy.  (2)  As  an  exercise  of  the  gen- 
eral executive  power  to  enforce  the  laws.  (3)  As  an  exerdse  of  power  spedfioilly 
authorized  by  Congress.    We  are  concerned  here  with  the  last  only. 

"*  See  Morris  M.  Cohn,  "To  What  Extent  Have  Rules  and  Regulations  of  the 
Federal  Departments  the  Force  of  Law,"  41  Am.  L.  Rev.  343,  352.  And  see  cases 
cited  in  note  8,  infra, 

*  Decisions  holding  the  regulation  in  question  within  the  powers  conferred  upon 
the  executive  department  by  the  enabling  statute  are:  United  States  0.  Bailey,  9  Pet. 
(U.  S.)  238  (1835);  Thacher's  Distilled  Spirits,  103  U.  S.  679  (1881);  United  SUtes 
V.  Hearing,  26  Fed.  744  (Circ.  Ct.,  D.  Ore.,  1886);  United  States  v.  Boggs,  31  Fed.  337 
(S.  D.  HI.,  1887);  United  SUtes  v.  Ford,  50  Fed.  467  (£.  D.  Mo.,  1892);  Caha  v.  United 
States,  su^a  ;  United  States  v,  Reder,  69  Fed.  96s  (D.  S.  D.,  1895);  United  States  v. 
Hardison,  135  Fed.  419  (S.  D.  Ga.,  1905);  Haas  v.  Henkd,  216  U.  S.  462  (1910); 
United  States  v.  Nelson,  199  Fed.  464  (D.  Idaho,  191 2);  United  States  0.  Antikanmia 
Chemical  Co.,  231  U.  S.  654  (19 14);  United  States  v.  Birdsall,  233  U.  S.  223  (19 14); 
United  States  v.  Foster,  233  U.  S.  515  (1914);  United  States  v.  Smull,  236  U.  S.  40s 
(1915);  United  SUtes  v.  Coll  y  Cuchi,  8  Porto  Rico  Fed.  255  (1015);  United  States 
V.  Alvarez,  8  Porto  Rico  Fed.  260  (19 15);  United  States  v.  Morehead,  243  U.  S.  607 
(19x7);  Pakas  0.  United  States,  245  U.  S.  467  (19 18).  See  Tyner  v.  United  States, 
23  App.  D.  C.  324,  356  (1904);  United  States  v.  Haas,  163  Fed.  908,  910  (Circ.  Ct., 
S.  D.  N.  Y.,  1908). 

Decisions  holding  that  the  regulation  in  question  was  an  exercise  by  the  executive 
of  power  beyond  that  authorized  by  Congress  are:  United  States  v.  Two  Hundred 
Barrels  of  Whiskey,  95  U.  S.  571  (1878);  United  States  v.  Bedgood,  49  Fed.  54  (S.  D. 
Ala.,  1891);  United  States  0.  Eaton,  144  U.  S.  677  (1892);  United  States  0.  One  PadLage 
of  Distilled  Spirits,  88  Fed.  856  (S.  D.  HI.,  1898);  United  States  0.  Maid,  116  Fed. 
650  (S.  D.  Cau.,  1902);  United  States  v.  Hoover,  133  Fed.  950  (D.  Neb.,  1904);  Rob- 
nett  V.  United  States,  169  red.  778  (9th  Circ.,  1909);  Dwyer  v.  United  States,  170 
Fed.  160  (9th  Circ.,  1909);  Kettenbach  v.  United  States,  170  Fed.  167  (9th  Circ.,  1909); 
Patterson  0.  United  States,  z8i  Fed.  970  (9th  Circ.,  1910);  St.  Louis  Merchants' 
Bridge  Terminal  Ry.  Co.  v.  United  SUtes,  188  Fed.  191  (8th  Circ.,  191 1);  United 
States  V.  Eleven  Thousand  One  Hundred  and  Fifty  Pounds  of  Butter,  195  Fed.  657 
(8th  Circ.,  1912);  United  States  v.  Geoige,  228  U.  S.  14  (1913).  See  Williamson  v. 
United  States,  207  U.  S.  425,  459  (1908);  United  States  0.  Haas,  167  Fed.  211,  215 
(S.  D.  N.  Y.,  1906)  (but  see  Haas  p.  Henkel,  166  Fed.  621  (Circ.  Ct.,  S.  D.  N.  Y.,  1909), 
aff'd  216  U.  S.  462  (1910)).  C/.  United  States  v.  Sandefuhr,  145  Fed.  49  (£.  D.  Ark., 
1906). 

*  For  example,  United  States  v.  Geozge,  supra. 

^0  United  States  v.  Sacks,  U.  S.  Sup.  Ct.,  Oct.  term,  19 21,  No.  48.  Congress  au- 
thorized the  Secretary  of  the  Treasury  to  borrow  money  on  the  credit  of  the  United 
States,  and  to  issue  therefor  war-savings  certificates  of  the  United  States.  **  Such 
war-savings  certificates  shall  be  in  such  form  and  subject  to  sudi  terms  and  con- 
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of  the  Supreme  Court  of  the  United  States,  the  broader  the  statutory 
enactments,  the  more  play^  there  is  for  the  exerdse  of  regulatoiy 
powers.  One  of  the  things  which  has  led  to  the  confusion  of  the  lower 
federal  courts  on  this  question  is  the  quotation  of  abstract  general 
principles  from  the  opinions  of  the  Supreme  Coiu-t,  and  their  attempted 
application,  regardless  of  the  particular  circumstances  of  the  case.^ 
The  wording  of  the  statute,  the  history  of  the  legislation,  its  purposes^ 
the  evil  sought  to  be  remedied,  the  good  attempt^  to  be  secured, — all 
are  matters  to  be  taken  into  consideration  in  determining  whether  a 
given  regulation  is  not  ^  authorized  by  the  statutes. 

ditions  ...  as  the  Secretary  of  the  Treasury  may  prescribe."  He  was  further  au- 
thorized to  issue  stamps  to  evidence  payments  for  or  on  account  of  sudi  certificates 
(40  Stat,  at  L.  291,  066).  In  pursuance  of  this  authorization  the  Secretary  of  the 
Treasury  promulgated  a  series  of  regulations  (Treas.  Circ.  No.  94,  Nov.  1$,  191 7; 
Treas.  Circ  No.  128,  Dec.  18,  1918)  and  issued  war  savings  certificates  and  stamps 
thereunder.  One  of  the  regulations  of  the  Secretary,  embodied  as  a  term  of  the  war 
savings  certificates,  provided  that  a  certificate  is  not  a  valid  obligation  of  the  United 
States  unless  a  stamp  is  affixed  thereto.  The  defendant  was  indicted  for  frauduloi^ 
altering  an  obligation  of  the  United  States,  in  that  he  did  tear  from  the  face  of 
such  a  certificate  a  war  savings  stamp,  and  with  having  such  altered  obligation  in  his 
possesion  with  intent  fraudulentiy  to  pass  it  (Criminal  Code,  {{  148,  151).  A  de- 
murrer to  the  indictment  was  sustained  by  the  District  Court  of  Uie  United  States  for 
the  Southern  District  of  New  Yorlc.    Hdd,  that  the  judgment  be  reversed. 

Another  indictment  under  the  same  statute  and  regulations  was  sustained  in  United 
States  V.  Janowitz,  U.  S.  Sup.  Ct.,  Oct.  term,  i92r,  No.  49. 

u  There  has  been  some  question  whether  the  courts  should  refuse  to  give  cog- 
nizance to  a  regidation  merely  because  it  is  unreasonable.  See  John  B.  Cheadk, 
"The  Delegation  of  Legislative  Functions/'  27  Yale  L.  J.  892,  921.  Where  the 
enabling  statute  is  a  broad  one,  such  as  Section  161  of  the  Revised  Statutes,  the  piob- 
lem  is  rather  academic,  for  the  courts  refuse  to  uphold  unreasonable  regulation  on  the 
ground  that  it  is  beyond  the  power  conferred  upon  the  executive  by  Congress.  See 
Thomas  Reed  Powell,  ''Administrative  Exercise  of  the  Police  Power,"  24  Haxv.  L. 
Rev.  333,  344.  Where,  however,  a  particular  regulation  b  specifically  authorized  by 
statute,  the  court  cannot  say  that  Congress  did  not  mean  to  confer  upon  the  executive 
power  to  issue  the  regulation,  and  so,  tiiough  the  court  thinks  the  regulation  unreason- 
able, it  should  be  upheld  if  not  beyond  constitutional  limitations.  See  Frank  J.  Good- 
now,  "Private  Rights  and  Administrative  Discretion,"  83  Cent.  L.  J.  165, 166. 

There  seems  to  be  here  involved  a  neat  ^tem  of  checks  and  balances.  The  more 
particularized  the  statutory  authorization,  the  less  room  there  is  for  varied  regulation, 
out  the  more  unreasonable  a  given  regulation  may  be.  On  the  other  hand,  the  broader 
the  statutory  authorization,  the  wider  are  the  fields  within  which  the  executive  may 
exercise  bis  regulatory  powers,  but  the  more  opportunity  for  the  courts  to  declare  an 
unreasonable  regulation  invaliid  as  being  beyond  the  authority  Congress  intended  to 
confer.    And  see  note  20,  infra.  % 

^  The  Supreme  Court,  in  a  famous  dictum,  said  that  while  a  regulation  might  have 
the  force  of  law  for  civil  purposes,  it  cannot  be  effective  for  the  purpose  of  holding  one 
who  disregards  it  criminally  responsible.  See  United  States  v.  Eaton,  144  U.  S.  677, 
688  (1892).  The  broad  language  of  the  coujt  seems  to  have  led  to  a  misapprehensioo 
of  the  problem  by  some  of  the  lower  fedend  courts.  See  United  States  v.  Maid,  116 
Fed.  650  (S.  D.  Cal.,  1902);  Patterson  v.  United  States,  181  Fed.  970  (9th  Circ.,  1910). 
It  is  true,  as  a  general  principle  of  statutory  construction,  that  criminal  enactments 
should  be  stricUy  interpreted.  But,  where  a  regulation,  under  a  fair  construction  of 
the  enabling  statutes,  is  within  the  rule-making  power  of  the  executive,  it  should 
follow  that  a  violation  of  the  regulation  is  criminally  punishable  if  made  so  by  te 
legislature.  This  the  Supreme  Court  has  recognized  in  later  decisions.  Caha  9.  United 
States,  supra.  See  United  States  v.  Kdtel,  supra^  at  39 1-392.  See  also  United  States  9. 
Rizzinelli,  182  Fed.  675,  678  (D.  Idaho,  1910). 

"  The  question  is  stated  in  the  negative  form  advisedly.  It  is  submitted  that 
there  ^oiud  be  a  genuine  presumption  of  the  validity  of  an  executive  r^ulatioiL. 
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Granting  that  the  regulation  which  the  defendant  has  violated  is 
within  the  rule-making  power  of  the  department,  the  next  question  is 
to  determine  whether  there  are  any  constitutional  limitations  upon 
the  legislative  capacity  to  confer  regulatory  powers  upon  the  executive.^^ 
There  is,  in  the  federal  constitution,  only  one  express  ^^  limitation  — 
''due  process."  ^*  Since  the  creation  of  criminal  oflenses  is  in  its  nature 
legislative,^^  it  would  seem  that  a  person  would  be  entitled,  under  the 
Fifth  Amendment,  to  have  Congress  establish  "  the  crime  and  provide 
the  punishment  therefor.  Congress  has  never  attempted  to,  and  cannot 
constitutionally,  abdicate  its  functions  and  permit  the  executive  to 
declare  anything  it  will  a  federal  offense."  What  Congress  has  done, 
and  done  so  frequently  as  to  indicate  the  evident  governmental  ex- 
pediency therein,  is  to  legislate  on  a  given  subject  as  far '®  as  it  deemed 
advisable,  authorizing  the  executive  department  to  issue  rules  and 
regulations  thereimder,  and  making  pimishable  by  prescribed  penalties 
a  violation  of  the  statute  or  the  regulations.  Do  the  alleged  implied 
constitutional  doctrines  of  the  separation  and  non-delegabiUty  of  gov- 
ernmental powers  prohibit  the  legislative  authorization  of  departmental 
regulation?   Regulation,  in  so  far  as  it  is  the  expression  of  the  will  of  the 

See  Jasper  Yeates  Brinton,  "Some  Powers  aod  Probleirs  of  tbe  Federal  Administra- 
tive/' 6i  U.  Pa.  L.  Rev.  135,  147.  The  courts  soiretimes  talk  as  if  to  accord  great 
respect  to  the  executive  ruling.  See  Boske  v.  Comingore,  177  U.  S.  459,  470  (1900). 
But,  in  practice,  the  presumption  seems  to  be  of  no  avail  to  protect  a  regulation  inde- 
pendently thought  by  the  courts  to  be  uUra  vires.  See  Thomas  F  eed  Powell,  "  Separa- 
tion of  Powers:  Adxninistrative  Exercise  of  Legislative  and  Judicial  Power,"  28  Pol. 
Sci.  Q.  34,  39,  note  2. 

^^  Where  the  enabling  statute  is  unconstitutional  for  any  reason,  regulations  issued 
in  pursuance  thereof  are  void.  United  States  v.  Boyer,  85  Fed.  425  (W.  D.  Mo.,  1898). 
And,  even  though  the  statute  is  itself  valid,  a  regulation  will,  of  course,  always  be 
held  unconstitutional  for  any  reason  that  would  nullify  the  same  provisions  in  a 
statute.   Cf.  Illinois  Central  R.  R.  Co.  v.  McKendiee,  203  U.  S.  514  (1906). 

^*  The  "distributing  clause,"  common  in  the  state  constitutions,  is  not  a  part  of 
the  federal  constitution.  See  35  Harv.  L.  Rev.  450,  452.  It  does,  however,  provide 
that  legislative,  executive,  and  judicial  power  shall  be  vested,  respectively,  m  Con- 
gress, in  the  President,  and  in  the  federal  courts.  Constitution  of  the  United 
States,  Art.  I.,  §  i;  Art.  11.,  5  i;  Art.  III.,  {  i. 

"  Constitution  of  the  United  States,  Amendments,  Art.  V.  See  Frederick 
Green,  "Separation  of  Governmental  Powers."  29  Yale  L.  J.  369,  373;  Thomas  Reed 
Powell,  "  Separation  of  Powers:  Administrative  Exercise  of  Legislative  and  Judicial 
Power,"  27  Pol.  Sa.  Q.  215,  216-217. 

*^  There  are  no  conmion  law  crimes  in  the  federal  courts.  United  States  v.  Hudson, 
7  Cranch  (U.  S.)  32  (1812),  United  States  v.  Coolidge,  i  Wheat.  (U.  S.)  41S  (1816). 

^*  The  whole  problem  turns  on  just  how  minute  Congressional  definition  of  the 
crime  must  be.  It  is  clear,  from  the  cases,  that  the  statute  need  not  state  in  detail 
every  circumstance  under  which  an  act  prohibited  by  law  shall  constitute  a  criminal 
offense.  See  cases  cited  in  note  26,  infra.  It  is  submitted  that  Congress  suffidectly 
defines  the  crime  when  it  proscribes  the  violation  of  a  reasonable  regulation  promul- 
gated by  the  executive  to  cany  out  the  purposes  or  provisions  of  the  statute. 

^'  But  see,  as  to  the  penal  system  established  by  the  executive  in  the  Revenue- 
Cutter  Service,  Lieber,  Remarks  on  the  Army  Regulations  and  Executive  Regu- 
lations IN  General,  W.  D.  Doc.  No.  63,  Off.  J.  A.  G.,  1898,  46,  note  i. 

'^  See  15  III.  L.  Rev.  108,  116.  See  Lapp,  Federal  Rules  and  Regulations, 
Introduction.  The  more  detailed  the  legislation,  the  less  delegation  of  regulatory 
powers — and  so  the  weaker  the  argument  that  the  statute  is  constitutionally  objec- 
tionable. On  the  other  hand,  the  broader  the  legislation,  the  more  delegation  of 
regidatory  powers — and  so  the  problem  comes  nearer  the  line  of  constitutional  pro- 
hibition.   See  note  11,  su^a. 
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state  as  a  guide  for  the  future  conduct  of  itself  and  its  citizens,  is,  in 
the  nature  of  things,  legislation.**  Were  these  doctrines  rules  of  dimnb, 
it  would  seem  necessarily  to  follow  that  such  Congressional  authoriza- 
tion would  be  unconstitutional.  But,  disregarding  the  dicta  in  the  light 
of  the  decisions,"  it  seems  clear,  at  least  at  the  present  tinre,**  that  there 
is  no  hard  and  fast  rule  forbidding  the  delegation  of  legislative  functions 
to  the  executive  departments.  These  doctrines  are  broad  expressions 
of  pDlitical  philosophy,  rather  than  constitutional  linr  itations.  The 
drawing  of  the  line  here,  as  in  other  fields  of  constitutioral  law,  is  one 
of  degree.  With  an  eye  upon  historical  tradition  as  a  political  beacon,^ 
the  determination  depends  largely  upon  the  nature  of  the  problem  "in 
vieN  of  what  the  times  demand  and  of  the  end  to  be  accomplifhed"  in 
each  particular  case.*^  Looking  at  the  business  of  the  legislature,  and 
how  it  can  most  effectively  be  discharged,  the  court,  in  the  exerdse  of 
its  negative  function  to  hold  statutes  imconstitutional,  should  be  slow  ^ 
to  declare  that  Congress  has  abdicated  rather  than  fulfilled  its  powers 
by  utilizing  another  authority  in  their  exercise. 

^  See  J>ha  B.  Cheadle,  supra,  27  Yale  L.  J.  892,  917^18.  But  see  Edmund  M. 
Parker, "  £Kecutive  Judgmeits  and  Executive  Legi^tion,"  20  Harv.  L.  Kev.  116, 123. 
In  vie  y  of  the  fact  that  Congress  primarily  determir.es  the  subjects,  cbaracter,  and  ertent 
of  de>artmental  activities,  executive  regulations  have  been  aptly  called  "subordirate, 
le^slati:>n."  See  John  A.  Fairlie,  "Administrative  legislation,"  18  Mich.  L.  Fev. 
181.  The  same  learned  writer  ingeniously  suggests  that  since  Congress  possesses  only 
legislative  power,  any  dele;ition  of  power  by  it  must  be  a  delegation  of  legislative 
power;  and  so  it  is  logically  iaconsbtent  for  the  courts  to  say  that  while  Congress  may 
delegate  the  power  to  make  rules  and  regulations,  yet  it  may  not  delegate  lenslative 
nower.  See  John  A.  Fairlie,  "The  Administrative  I  owers  of  the  Presidert,"  2  Mich. 
L.  Rev.  190,  207.  Though  this  suggestion  is  in  favor  of  the  contention  here  made,  it 
must  be  admitted  that  principles  of  constitutional  law  cannot  be  derived  from  mere 
arguments  on  language. 

*■  It  is  necessary  to  distinguish  what  the  courts  say  from  what  they  do.  Tbey  say 
that  any  delegation  of  legislative  power  to  the  executive  is  unconstitutional,  but  they 
are  very  liberal  in  their  construction  of  what  corstitutes  legislative  power.  The  courts 
say  that  Congress  may  confer  upon  the  executive  departnrent  the  power  only  to  "fiQ 
in  the  details'*  of  a  statute,  but,  in  any  given  case,  the  so-called  details  are,  in  fact, 
of  wide  scope.  The  courts  say  that  Congress  cannot  delegate  a  "discretion  as  to  what 
the  law  shall  be,"  but  this,  in  fact,  does  not  seem  to  preclude  the  determination  by 
the  executive  of  broad  policies.  It  has  alsD  1  een  sr id  that  the  legislature  must  estab> 
Ush  a  "primary  standard,"  but  ii  sDnie  of  t\e  actual  decisions  this  has  been  of  the 
most  indefinite  character,  amouitii^  t^  little  r  ere  than  an  expression  of  the  general 
purpose  of  the  act.  See  cases  dtei  ii  the  f  rst  paragraph  of  note  8,  supra;  in  ncte 
10,  supra;  and  in  note  26,  infrj.  See  also  Tdwaxti  B.  Whitrey,  "Another  Philippine 
Constitutional  Question  —  Delegation  of  Legislative  Power  to  die  President,"  i  Col. 
L.  Rev.  33,  39,  45-48. 

"  While,  perhaps,  the  framers  of  the  Constitution  resided  the  strict  separation 
of  goverameatal  powers  as  an  important  fe'»ture  in  tbe  Constitution,  it  was  soon 
learned  that,  in  actual  Dractice,  the  orincinle  could  net  be  irade  a  rigid  one.  Sec 
Eugea  Ehrlich,  "Montesquieu  and  Sociological  Jurisprudence,"  29  Hasv.  L.  Re>'. 
582,  SQ2  et  seq.    And  see  26  Harv.  L.  Rev.  744. 

«*  See  Felix  Frankfurter,  "The  Constitutional  Opinions  of  Justice  Holmes,"  29 
Harv.  L.  Rev.  683,  68;> 

»  See  John  B.  Cheadie,  supra,  27  Yale  L.  T.  082,  020;  FdwPid  P.  Martin,  "The 
Lines  of  Demarcation  Between  Le^^islati^^e,  F^ecuti^'e,  and  Tudidal  T^prctions,  with 
Special  Reference  to  the  Acts  of  an  Administrati^'c  Board  or  Conunission,"  /7  An. 
L.  Rev.  715,  732;  Ste-ihen  A.  Foster,  supra,  7  III.  L.  Pev.  307,  412-413.    See  also 

2  WiLLOUGHBY,  CONSTITUTIONAL  Law  OF  T"E  UNITED  STATES,  5  777. 

*•  The  lower  federal  courts  seem  more  willing  to  declare  a  statute  unconstitutionil 
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Trade  Coicpetition  as  a  Justification.  —  Since  the  case  of  the 
Gloucester  Grammar  School  ^  in  1410  the  law  has  steadily '  recognized 
an  interest  in  freedom  of  trade  competition.'  With  the  growth  of  com- 
mercial activity  that  interest  has  received  increasing  consideration.^ 
Today  such  widely  divergent  forms  of  activity-  injurious  to  indi- 
viduals or  to  classes  of  individuals  —  as  price-cutting,*  insistence  on 
exclusive  dealing  agreements,^  strikes/  boycotts,®  and  even  the  induc- 
ing of  breach  of  contract,'  are  found  justified  by  authority,  although 

on  the  ground  that  it  delegates  legislative  power  than  the  Supreme  Court.  United 
States  V.  Blasingame,  116  Fed.  654  (S.  D.  Cal.,  1900);  United  States  v.  Matthews,  146 
Fed.  306  (E.  D.  Wash.,  1906);  United  States  0.  Grimaud,  170  Fed.  205  (S.  D.  Cal., 
1909).  See  United  States  V.  Louisville  &  N.  R.  Co.,  176  Fed.  942  (N.  D.  Ala.,  1910). 
But  the  Grimaud  case  has  been  reversed,  and  the  others  in  effect  overruled,  by  the 
Supreme  Court.  United  States  0.  Grimaud,  220  U.  S.  506  (191 1).  Accord:  United 
States  0.  Breen,  40  Fed.  402  (Circ.  Ct.,  E.  D.  La.,  1889);  United  States  v.  Ormsbee, 
74  Fed.  207  (E.  D.  Wis.,  1896);  Dent  0.  United  States,  8  Aiiz.  413,  76  Pac.  455  (1904); 
United  States  0.  Deguirro,  152  Fed.  568  (N.  D.  Cal.,  1906);  United  States  v.  Do- 
mingo, 152  Fed.  566  (D.  Idaho,  1907);  United  States  v.  Tale,  1^6  Fed.  687  (D.  S.  D., 
1907);  United  States  0.  Moody,  164  Fed.  269  0"^.  D.  I  ich.,  1908);  Lockwood  0.  United 
States,  178  Fed.  437  (3rd  Circ.,  1909);  United  States  v.  Fizzinelli,  supra;  United 
States  0.  Stephens,  245  Fed.  956, 965  (D.  Del.,  19 17);  United  States  0.  Olson,  253  Fed. 
•^31  238  (W.  D.  V/ash.,  1917);  Unitai  States  r.  Casey,  247  Fed.  362  (S.  D.  Ohio,  1918); 
United  Sutes  v.  Scott,  2^  Fed.  361  (D.  R.  I.,  1918);  Sugar  0.  United  States,  252  Fed. 
74  (6th  Circ.,  19 18);  United  States  0.  Pennsylvania  Central  Coal  Co.,  256  Fed.  703 
(W.  D.  Pa.,  1918). 

It  is  significant  that  not  only  has  the  Supreme  Court  never  held  a  Congressional 
statute  imconstitutional  on  the  ground  that  it  violates  the  doctrine  said  to  prohibit 
the  delegation  of  legislative  powers  to  the  executive  departnrents,  but  it  has  reversed 
decisions  of  the  lower  federal  courts  holding  contra.  Prather  0.  United  States,  9  App. 
D.  C.  82  (1896)  (writ  of  crro  dismissed — 164  U.  S.  452  (1F96));  In  re  Rollock,  165 
U.  S.  526  (1897);  In  re  McCaully,  165  U.  S.  538  (1897);  ^ilkins  v.  United  Stotes,  96 
Fed.  837  (1899)  (writ  of  certiorari  denied — 175  U.  S.  727  (1899));  United  States  v, 
Grimaud,  supra;  Selective  Draft  Law  Cases,  245  U.  S.  366,  389  (1918);  McKinley  0. 
United  Stat^  249  U.  S.  397  (1919). 

•  Y.  B.  II  Hen.4,  foL  47,  pi.  ai  (u^*^"^.  T*5is  was  an  action  by  the  two  masters  of 
the  prammar  school  against  the  defendant  for  establishing  a  rival  school  whereby 
their  receipts  were  reduced.  It  was  held  that  the  action  would  not  lie.  For  another 
early  case  involvinsj  competition  see  Y.  B.  22  Hen.  6,  foL  4,  pL  23  (i443)*  . 

•  Even  the  eariv  English  statutes  arainst  rerrating,  forestalling,  and  mgrossing, 
although  in  fact  stifling  to  business  activity,  were  enacted  in  the  interest  of  free  m- 
dividual  comr^etition.  For  a  general  discussion  of  these  statutes  see  3  Stephen,  His- 
tory OF  TFE  CmMINAL  LaW,  199.  •  •       U 

»  It  should  be  noted  that  our  ancestors  were  concerned  vnih  free  competition  be- 
cause of  its  effectiveness  in  lediicing  prices.  See  S  C.  T.  Todd,  "The  Present  Legal 
Status  of  Tr'sts, "  7  Habv.  L.  Rev.  157, 150;  Coke,  Thiw)  Inst.,  195. 

<  Mofful  Stenmship  Co.  v.  McGretror.  23  O.  B.  D.  508  (1880),  is  probably  tiie  leadmg 
case  on  the  subject.   See  S.  C.  Basak,  "Interference  with  Trade, "  28  Law  Quar.  Rev. 

52, 68.  ^  i-    ^ 

»  MoRul  Steamship  Co.  v.  McGregor,  supra.    Sec  Kales,  Contracts  and  Comb. 

IN  Restrain*  op  Trade,  5  04.  «        t    «      ^ 

•  Scottish  Co-OD.  Wholesale  Soc.  v.  Trade  Defense  Assoc.,  35  Sror.  L.  Rep.  64s 
(1808);  United  Shoe  Machmery  Co.  v.  La  Chappelle  Co.,  212  Mass.  467, 99  N.  E.  28O 

'^"Kan?es  Furniture  Co.  v.  Union,  165  Ind.  421,  75  N.  E.  877  (i90S);  Kckett  v. 
Walsh.  102  Mass.  57*,  78  N.  E.  753  (1006). 

•  Mills  V.  U.  S.  Printing  Co.  91  N.  Y.  Supp.  185  (1904).    _         .  ,  .    ,      .,     -. 

•  Chambers  v.  Baldwin,  qi  Ky.  121,  n;  S.  W.  57  (1801).  The  weight  of  authority, 
howe^'e^,  is  contra.  Lumlev  v.  Gye,  2  El.  &  Bl.  216  (1853).  See  H.  Gerald  Chapm, 
"Interference  with  Contractual  Relations,"  i  N.  J.  L.  Rev.  144,  161. 
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in  varying  degree,^^  as  incidents  of  a  free  competition  in  which  the  Jaw 
has  an  interest.^  But  despite  a  venerable  past  of  judidal  duddatioa 
the  limits  of  trade  competition  as  a  justification  are  far  from  certain. 
This  much,  however,  seems  clear:  nothing  can  be  gained  by  trying  to 
delimit  the  phrase  "trade  competition.""  With  each  individual  trying 
to  get  for  hunself  as  much  of  the  world's  goods  as  possible,^  all  parties 
to  the  economic  struggle  become  competitors.^^  Between  any  two 
persons  the  competition  may  be  worked  out  through  numberless  trans- 
actions and  through  the  medium  of  many  intervening  parties;  or  it  may 
be  immediate.  In  any  event,  it  exists.  And  the  day  of  the  self-suffi- 
cient husbandman  having  pa^ed,  there  is  no  phase  of  economic  activity 
that  does  not  directly  or  indirectly  partake  of  the  nature  of  buyii^  and 
selling,  i.e.,  trade." 

Trade  competition  is  not  an  end  in  itself.  Normally,  however,  it 
stimulates  to  industry,  promotes  invention  and  the  elimination  of 
waste,  results  in  lowered  prices  and  the  improving  of  service,'*  and  it 
is  hard,  therefore,  to  imagine  circumstances  in  which  there  is  not  some 
interest  in  it  as  a  means  to  these  desirable  ends.^^  This  interest  is  but- 
tressed, moreover,  by  one  in  freedom  of  individual  action,^*  which  must 
always  be  curbed  where  free  competition  is  suppressed.  Permitting 
a  free  competition  secures  these  two  interests, — one  social,  the  other 


^®  Thus  the  strike  for  higher  wases  is  legal  everywhere,  whfle  the  aeoooduy  boy- 
cott is  legal  probably  only  in  Caluoinia.  Parkinson  v.  Bldg.  Trades  Coimcil,  154 
Cal.  581,  98  Pac.  1027  (1908).  The  secondary  boycott  here  referred  to  is  called  by 
some  writers  the  compound.    See  Latolek,  Boycotts,  64  and  177  el  seq. 

^  The  s^ort  list  here  given  is  by  no  means  exhaustive.  For  some  disnifgaon  of 
what  may  be  justified  by  competition  see  Bruce  Wyman,  "Competition  and  the  Law,** 
Z5  Hasv.  L.  Rev.  427. 

"  Attempts,  however,  have  been  made.  See  Edward  F.  McClennan,  "Rights  of 
Traders  ana  Laborers,"  16  Harv.  L.  Rev.  237,  249;  Jeremiah  Smith,  ''Crucial  Issues 
in  Labor  Litigation,"  20  Hasv.  L.  Rev.  253,  357.  As  weU  as  the  logical  difficulty 
involved,  such  attempts  almost  led  to  disastrous  results  in  the  case  of  labor  disputes, 
since  the  conflict  between  employers  and  employees  was  thought  at  first  (and  even 
now  at  times)  to  faU  outside  of  the  definitions  laid  down.  See  H.  Gerald  Chapin, 
supra^  at  158;  Clakke,  Law  of  the  Employment  of  Labor,  287.  See  Vegdahn  9. 
Guntner,  167  Mass.  92,  44  N.  E.  1077  (1896);  Berry  v.  Donovan,  188  Mass.  353, 
74  N.  E.  603  (1905)- 

^  ''One  of  the  eternal  conflicts  of  which  life  is  made  up  is  that  between  the  effort 
of  every  man  to  get  the  most  he  can  for  his  services  and  that  of  society  ...  to  get 
his  services  for  the  least  possible  return."  Per  Hofanes,  J.,  dissenting  in  Vegelahn 
V.  Gimtner,  167  Mass.  92,  108,  44  N.  E.  1077, 1081  (1896). 

^*  "I  have  seen  the  suggestion  made  that  the  conflict  between  employers  and  em- 
ployees is  not  competition.  But  I  venture  to  assume  that  none  of  my  brethren  would 
rely  on  that  suggestion.  If  the  policy  on  which  our  law  is  founded  is  too  narrowly 
expressed  in  the  term  free  competition,  we  may  substitute  free  strugi^le  for  life.  Ccr- 
tamly  the  policy  is  not  limited  to  persons  of  the  same  class  competmg  for  the  same 
thing.  It  applies  to  all  conflicts  of  temporal  interest."  Per  Holmes,  J.,  m  Vegelahn  «. 
Gimtner,  167  Mass.  02, 107,  44  N.  E.  1077, 108 1  (1896). 

^  The  word  "trade"  in  the  phrase  "trade  competition,"  while  originally  of  a  quite 
definite  significance,  serves  now  only  to  confuse.  See  Jeremiah  Smith,  su^a,  556 
and  357.    The  word  "economic"  might  better  be  substituted. 

"  See  2  Taussig,  Principles  of  Economics,  c  65. 

^'  This  involves,  of  course,  an  acceptance  of  current  economic  theoiy.  Bixt  860 
Rbe**£,  The  Cost  of  Competition. 

1*  See  Roscoe  Pound,  "Interests  of  Personalty,"  38  Harv.  L.  Rev.  343, 355. 
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individual^*  But  the  results  of  free  competition  are  complex,  and  there 
may  occur  cases  wherein  the  securing  of  those  two  will  result  in  injury 
to  other  interests,  social  and  individual,  so  serious  that  the  loss  is  greater 
than  the  gain.  In  such  instances,  trade  competition  is  not  a  justifica- 
tion. Thus  where  workmen  are  induced  to  break  their  contract  of 
employment,  it  is  generally  held  that  there  is  no  justification.*^  It  is  con- 
sidered more  desirable  to  secure  the  conm:iimity  in  its  transactions,  even 
at  the  expense  of  social  and  individual  interest  involved  in  a  free  com- 
petition, than  to  preserve  the  latter  at  the  expense  of  security  of  trans- 
actions. But  if  there  is  no  contract,  and  the  security  of  transactions, 
therefore,  is  not  menaced,  advantages  of  free  competition  clearly 
outweigh  the  injury  tQ  the  tenuous  relation  ^  that  exists  between  the 
employer  and  the  employee  at  will."  The  interest  in  security  of  trans- 
actions is  not,  however,  Uie  only  one  that  may  be  persuasively  balanced 
against  freedom  of  trade  competition.  In  a  recent  Alabsona  case" 
the  plaintiff,  injured  while  in  the  employ  at  will  of  a  construction  com- 
pany insured  with  the  defendant,  refused  to  compromise  and  turned 
his  claim  over  to  an  attorney.  The  defendant  thereafter,  by  threaten- 
ing to  cancel  its  insurance,  forced  the  construction  company  to  discharge 
the  plaintiff.  The  latter  was  given  a  cause  of  action.  Here  free  com- 
petition," if  permitted,  would  secure  to  the  insurance  company  its 
freedom  of  action  and  to  society,  doubtless,  in  the  long  run  certain 
advantageous  results,  but  it  would  involve  an  interference  with  the 
freedom  of  action  of  the  employee  and  with  his  right  of  recourse  to  legal 
assistance,  a  right  in  which  the  law  has  amply  demonstrated  its  in- 
terest." This  complex  of  results  is  not  so  desirable  as  the  complex 
attained  by  eliminating  the  method  of  competition  here  used,  and 
trade  competition,  therefore,  was  not  accepted  as  a  justification."  To 
catalogue  and  decide  all  the  cases  in  whidi  trade  competition  may  be 
offered  as  a  justification  would  be  impossible,  but  those  mentioned 


^*  There  is  also  a  social  interest  in  the  individual  interest  in  freedom  of  action. 
See  Kales,  of,  cii.^  §§  i,  2. 

*®  So.  Wales  Miners  Fed.  v,  Glamorgan,  [1905I  A.  C.  239;  Printers  Club  v,  Blosser 
Co.,  122  Ga.  509,  so  S.  E.  353  (1905).  See  William  Schofield,  "The  Principle  of  Lum- 
ley  V.  Gye,  and  its  Application,"  2  Harv.  L.  Rev.  19. 

»  MerriU  v.  W.  U.  Tel.  Co.,  78  Me.  97,  2  AU.  847  (1896). 

"  Allen  V,  Flood,  [1898]  A.  C.  i;  Bowen  v.  Matheson,  96  Mass.  499  (1867);  Nat. 
Prot.  Assoc.  V.  Cunmiing,  179  N.  Y.  315,  63  N.  E.  369  (1902).  Sec  Beekman  v,  Mar- 
sters,  195  Mass.  205,  211,  212,  80  N.  E.  817,  819  (1907). 

«  U.  S.  FideUty  &  Trust  Co.  v,  MDlonas,  89  So.  732  (Ala.  1921).  — The  plaintiff 
was  injured  while  in  the  employ  of  a  construction  company  insured  with  the  defendant. 
The  plaintiff  refused  the  defendant's  offer  of  settlement  and  sought  the  aid  of  an  at- 
torney. In  accordance  with  its  custom  when  a  workman  refused  to  compromise  but 
sought  legal  aid,  the  defendant  caused  the  construction  company  to  discharge  the 
plaintiff,  who  was  not  under  a  contract  of  employment,  by  threatening  to  cancel  its 
msurance.    Held,  that  the  plaintiff  recpver. 

**  The  object  of  the  competition  here  was  the  difference  between  the  defendant's 
offer  and  the  plaintiff's  demand.  Note  that  the  parties  arc  competitors  within  Lord 
Fry's  definition  of  competitors  as  those  ''who  seek  to  enjoy  or  possess  the  same  thing." 
Mogul  Steamship  Co.  v.  McGregor,  su^a,  at  626. 

*  Note  the  attomey-dient  privilege.    See  4  Wigmore,  Evidencb,  §  2291. 

*  A  well-reasoned  case  in  accord  is  London,  etc.  Trust  Co.  v.  Horn,  206  DL  493, 
69  N.  E.  526  (1903), 
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indicate  how  the  decision  must  alwa3rs  be  reached.  In  some  cases  the 
process  of  balancing  complexes  of  results  may  have  long  ago  resulted 
in  a  crystallized  rule  behind  which  the  courts  rarely  look  to  regard  the 
substance.  This  is  doubtless  the  case  with  a  method  of  competition 
so  anti-social  as  violence.  But  new  cases  will  arise  that  will  fit  imder 
no  rules,  or  analytical  counsel  may  question  the  old.  Then  courts  must 
seek  fundamentals.  In  particular  Uiey  must  ask  whether  trade  com- 
petition in  the  type  of  case  before  them  is  worth  more  than  it  costs.^ 
If  the  answer  is  not  in  the  affirmative,  trade  competition  is  not  a  jus- 
tification.** 

It  may  be  doubted  whether  a  court  is  competent  to  apply  a  rule  so 
broadly  framed  as  the  above.  When,  for  example,  in  the  field  of  labor 
disputes,  a  court  allowed  trade  competition  to  justify  a  strike  for  higher 
wages  *•  but  not  a  secondary  boycott  ^  for  that  purpose,  was  it  rally 
competent  to  determine  that  the  compromise  on  the  question  of  wages 
arrived  at  through  a  struggle  thus  limited  would  be  the  one  socially 
most  desirable?  And  while,  of  course,  some  of  the  cases  in  which  trade 
competition  is  offered  as  a  justification  are  so  clear  that  there  could 
scarcely  be  error ,'^  in  the  main  there  is  presented  to  the  courts  a  vast 
medley  of  problems  where  the  considerations  are  nicely  balanced  and 
where  the  final  decision  should  be  preceded  by  thorough  and  extended 
investigation,  and  must  depend  on  views  of  expediency,  policy,  social 
and  economic  theory;  problems,  in  short,  that  call  for  law  making  rather 
than  law  declaring.  In  this  field  the  legislatiire  should  be  exhorted  to 
act.**  But  if  the  problems  press  for  decision  before  legislative  aid  ar- 
rives, the  courts,  keeping  in  mind  fundamental  considerations,  should 
deal  with  them.**  For  a  refusal  to  act  decides  something  as  clearly  as 
does  the  issuance  of  an  injimction. 


Jurisdiction  to  Confiscate  Debts.  —  A  sovereign  in  the  exerdse 
of  his  war  powers  can  confiscate  all  property  of  the  enemy  f oimd  within 

**  In  the  recent  case  of  Gottlieb  0.  Matchin,  191  N.  Y.  Supp.  777  (i92i),pid:eting, 
although  generally  legal  m  New  York,  was  enjoined  in  the  case  of  a  strike  of  the  em- 
ployees of  a  milk  company.  The  danger  to  the  health  of  Uie  community  and  the 
particular  hardship  on  invalids  and  children  were  given  by  the  court  as  the  persua- 
sive considerations.  This  is  a  striking  application  of  the  mode  of  attack  aigued  for 
above. 

"  In  the  field  of  monopoly  the  distinction  between  fair  and  unfair  methods  of 
competition  has  long  been  seen  to  turn  on  the  desirability  of  the  results  whicfa  the 
practice  in  question  will  achieve.  See  W.  H.  S.  Stevens,  "Unfair  Competition,"  29 
Pol.  Sci.  Quar.  282;  Clark,  Control  of  Trusts,  103. 

••  Karges  Furniture  Co.  v.  Union,  supra, 

«»  Auburn  Drajdng  Co.  v,  Wardell,  227  N.  Y.  i,  124  N.  E.  97  (1919). 

^  Mr.  Albert  M.  Rales  apparently  believes  that  the  courts  customarily  attempt 
nothing  be3rond  such  cases.  See  the  "Prefatory  Note"  to  his  Contracts  and  Com- 
bination IN  Restraint  op  Trade. 

»*'...  government,  politically  organized  society,  should  meet  each  cmeigency 
requiring  alteration  of  municipal  law  by  the  employment  of  such  governmental  agen- 
cies as  m  Uieir  nature  are  best  suited  for  the  purpose."  Per  Fied  F.  Lawrence, 
"Precedent  w.  Evolution"  12  Maine  L.  Rev.  169, 171. 

"  See  Fred  F.  Lawrence,  supra^  at  175. 
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his  jurisdiction.^  The  right  to  confiscate  debts  is  included.'  But  in 
modem  times,  however  much  this  may  be  practiced  as  a  matter  of 
military  expediency,  civilized  nations,  as  a  matter  of  international  law, 
have  generally  abandoned  the  right  to  confiscate  debts  due  to  private 
enemy  individuals.'  The  United  States  has  always  maintained  the  right 
to  confiscate  debts  ^  in  wartime,  but  has  exercised  it  only  in  qualified 
form.  During  the  Revolution,  some  of  the  states  offered  to  give  a  valid 
discharge  if  debts  due  to  enemy  individuals  were  paid  to  the  state.'  In 
the  Civil  War,  credits  likely  to  be  used  in  aiding  the  Confederate  cause 
were  confiscated.*  In  the  World  War,  the  Alien  Property  Custodian 
was  authorized  by  the  President,  under  the  Trading  With  The  Enemy 
Act,^  to  require  that  debts  due  to  alien  enemies  be  paid  to  him.*    But 

^  See  Brown  0.  United  States,  8  Cranch  (U.  S.)  no,  122  (18 14);  Miller  0.  United 
States,  II  Wall.  (U.  S.)  268  (1870);  and  see  i  Halleck,  Int.  Law,  3  ed.,  532,  533. 
So,  a  forliorif  property  may  be  seized  and  sequestrated.  Central  Union  Trust  Co.  v. 
Garvan,  254  U.  S.  554  (1920).  And  so  in  conquered  tenitoiy  enemy  property  may  be 
seized  as  booty.  Debts  are  sometimes  so  seized.  See  G.  G.  PhilUmore,  "Booty  of 
War,"  3  J.  CoMP.  Leg.  214,  219^  227;  28  Yale  L.  J.  478.  Mere  conquest,  however, 
does  not  operate  to  change  individual  rigbts  in  prcmerty,  although  it  is  m  the  power  of 
the  conqueror  so  to  do.  See  United  States  0.  Percheman,  7  Pet.  (U.  S.)  51, 86  (1833); 
McMuUien  v.  Hodge,  5  Tex.  34  (1849).  See  also  Berkeley  Davis,  "Confiscation  of 
Property  in  Warfare,"  19  Law  Notes  (N.  Y.)  8$,  86. 

*  See  Ware  v.  Hylton,  3  Dall.  (U.  S.)  199,  226-231,  263-266  (1796);  Fritz  Schultz, 
Jr.,  Co.  V.  Raimes  &  Co.,  99  Misc.  626,  164  N.  Y.  Supp.  454  (1917),  aff'd  100  Misc. 
697, 166  N.  Y.  Supp.  567  (1917). 

*  See  Brown  v.  United  States,  supra,  at  123;  United  States  v.  Kldn,  13  Wall.  (U.  S.) 
128,  137  (1871);  Lamar  0.  Browne,  92  U.  S.  187, 194  (1875);  Stdhr  v.  Wa&ace,  269  Fed. 
827,  839  (S.  D.  N.  Y.,  1920);  United  States  v.  Capitol  Stock,  $  Blatch.  231  (Circ.  Ct., 
S.  D.  N.  Y.,  1865).  See  i  Halleck,  Int.  Law,  3  ed.,  533-538;  28  Yale  L.  J.  478;  Hague 
Convention  (1907),  Laws  and  Custoics  op  War  on  Land,  Art.  46,  36  Stat,  at  L. 
2306;  Art.  53,  36  Stat,  at  L.  2308.    But  see  Berkd^  Davis,  supra. 

*  See  Brown  v.  United  Stotes,  supra;  Miller  v,  Umted  Stotes,  supra. 

*  Cf.  Camp  V,  Lockwood,  i  DaJl.  (Pa.)  393  (1788).  See  7  Moore,  Dig.  Int. 
Law,  310. 

*  Sec  Acts  of  Aug.  6,  1861,  and  July  17,  1862,  12  Stat,  at  L.  319,  580.  The 
Act  of  1862  included  debts.  See  The  Confiscation  Cases,  20  Wall.  (U.  S.)  92,  94 
(1873).  But  only  the  property  of  adherents  or  aiders  of  the  enemv  could  be  confis- 
cated. Miller  v.  United  Stotes,  11  Wall.  (U.  S.)  268  (1870);  United  Stotes  r.  Capitol 
Stock,  supra.  Proceedings  were  against  the  debtor,  and  not  in  rem.  Phoenix  Bank 
V.  Risley,  iii  U.  S.  125  (1884),  affirming  Risley  v.  Phenix  Bank,  83  N.  Y.  318  ii88i); 
Chapman  v.  Phoenix  Bank,  85  N.  Y.  437  (1881).  See  7  Moore,  op.  cit.y  294.  It  has 
been  suggested  that  these  acts  were  not  leal  confiscation  acto  but  only  penal  stotutes 
punishing  treason.  28  Yale  L.  J.  478,  481.  But  the  Supreme  Court  nas  held  that 
pardon  for  treason  did  not  invalidate  a  prior  seizure;  the  confiscation  being  not  a 
punishment  for  treason,  but  the  exercise  of  a  beUigerent  right  against  a  public  enemy. 
Semmes  v.  United  Stotes,  91  U.  S.  21  (1875).  And  the  acts  were  held  constitutional 
as  an  exercise  of  the  war  power  of  the  United  Stotes,  and  not  as  an  exercise  of  the 
municipal  power  in  punishing  an  offense  against  die  United  Stotes.  Miller  v.  United 
Stotes,  supra. 

^  See  40  Stat  at  L.  411.   Amended,  40  Stat  at  L.  459,  460,  1020;  41  id.  35,  977. 

'  Congress  may  in  wartime  provide  for  the  sequestration  of  enemy-owned  property. 
Central  Union  Trust  Co.  v.  Garvan,  supra;  Fischer  v.  Palmer,  259  Fed.  355  (M.  D.  Pa., 
1919).  The  Act  as  amended  properly  includes  choses  in  action.  Streb  v.  Chatham 
&  Phenix  Nat.  Bank,  108  Misc.  368,  178  N.  Y.  Supp.  309  (1919).  See  also  Kohn  v. 
Kohn,  264  Fed.  253  (S.  D.  N.  Y.,  1920)  (debto);  Stodir  v.  Wallace,  255  U.  S.  239  (1921) 
(stock  certificates);  Salamandra  Ins.  Co.  0.  N.  Y.  Life  Ins.  and  Trust  Co.,  254  Fed. 
852  (S.  D.  N.  Y.,  1918)  (chose  in  action  against  spedal  fund),  commented  upon  28 
Yale  L.  J.  499.  But  see  Am.  Exchange  Nat.  Bank  v.  Pahner,  256  Fed.  680  (S.  D. 
N.  Y.,  1919). 
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this  was  for  custody  only,  and  was  sequestration,  not  confiscation.* 
Absolute  confiscation  of  debts  b  still  attempted  during  insiurections 
in  the  smaller  nations.  What  jurisdiction  must  be  had  over  the  parties 
to  make  confiscation  valid? 

A  sovereign  having  jurisdiction  over  the  person  or  property  of  the 
debtor  has  power  to  take  his  property  equal  to  the  amoimt  of  Uie  debt. 
But  this  would  be  a  mere  act  of  tyranny,  unless  at  the  same  time  his 
obligation  to  the  creditor  were  validly  extinguished  so  that  he  would  not 
have  to  pay  over  again  in  another  jurisdiction.*®  The  only  way  of  effect- 
ing this  result  is  to  bring  the  creditor  into  the  same  or  related  proceedings. 
If  the  sovereign  establishes  a  claim  against  the  creditor  which  another 
jurisdiction  will  recognize,  he  may  then  proceed  against  the  debtor, 
take  the  debtor's  property  in  satisfaction  of  his  claim  against  the  creditor, 
and  in  the  other  jurisdiction  the  creditor  could  not  then  assert  that  the 
debtor  still  owed  the  debt  to  him.  This  proceeding  is  exactly  the  equiva- 
lent of  garnishment.  As  a  practical  matter,  in  wartime  the  sovereign 
could  never  proceed  in  court  against  an  enemy  creditor  who  was  outside 
his  jurisdiction;  and  so  the  sovereign  could  validly  assert  a  claim  only  if 
the  enemy  creditor  were  within  the  jurisdiction.  This  requisite  was 
satisfied  in  the  federal  confiscation  of  debts  due  Confederate  creditors, 
in  the  Civil  War,  for  the  United  States  never  relinquished  jurisdiction 
over  the  whole  country.  It  was  often  not  satisfied  in  the  World  War 
sequestrations,  where  debts  due  absent  Germans  and  Austrians  were 
paid  to  the  Alien  Property  Custodian;  but  as  no  confiscation  was  at- 
tempted, jurisdiction  over  the  creditor  was  unnecessary.  However, 
in  spite  of  this  necessity  of  the  sovereign's  having  a  valid  claim  binding 
upon  the  creditor  in  other  jurisdictions,  in  order  to  relieve  the  debtor 
from  future  liability,  the  American  courts  have  paid  little  attention  to  the 
creditor,  although  they  have  insisted  upon  proper  procediire  against  the 
debtor."  This  was  a  result  to  be  expected  in  the  United  States,  where 
the  same  loose  doctrine  prevails  as  to  garnishment  of  choses  in  action." 
Foreign  sovereigns  would  be  justified  in  such  a  case  in  sa3ang  that  no 

*  Although  originally  the  piirpose  of  the  Act  was  merely  to  sequester  enemy  prop- 
erty during  the  war,  by  an  amendment  allowing  the  sale  of  property  and  retention  of 
the  proce^  by  the  Custodian,  German  owner^p  of  American  industries  was  as  far 
as  possible  abolished.  See  A.  Mitchell  Palmer,  ''The  Great  Work  of  the  AI^ 
Property  Custodian,"  53  Am.  L.  Rev.  43,  $1  et  seq.;  A.  Mitchell  Pafaner,  "Enemy 
Property  in  America/'  igip  Pa  B  A.,  259,  275.  This  did  not  amount  to  absolute 
confiscation;  but  some  anxiety  has  been  felt  as  to  whether  such  proceeds  might  even- 
tually, contrary  to  modem  practice,  be  confiscated.  See  A.  W.  Lafferty,  "Should 
America  Return  Private  German  Property?"  15  III.  L.  Rev.  79;  28  Yale  L.  J.  478. 

^°  Even  the  American  courts  recognize  that  in  order  to  have  a  valid  confiscation  of 
a  debt  the  debtor  must  be  exonerated  from  further  liability.  Thus  seizure  of  Con- 
federate treasury  notes  was  held  not  to  amotmt  to  a  sequestration  of  the  debts  of  the 
bank,  since  the  notes  were  issued  in  violation  of  law  and  thctr  seizure  would  not  ab- 
solve the  debtor  from  further  liability.  Nelligan  9.  Citizens'  Bank  of  Louisiana,  21 
La.  Ann.  332  (1869) 

"  Miller  v.  United  States,  supra;  Alexandria  0.  Fairfax,  95  U.  S.  774  (1877);  Phoe- 
nix Bank  v.  Risley.  supra 

"  Chicago,  Rock  Id..  &  Pacific  R.  R.  v.  Sturm,  174  U.  S.  710  (1899);  Harris  v. 
Balk,  198  U.  S.  215  (1905).  See  Miller  0.  United  States,  supra,  at  297.  See  Joseph 
H.  Beale*  "Jurisdiction  In  Rem  to  Compel  Payment  of  a  Debt,"  27  Hakv.  L.  Rev. 
107,  III. 
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valid  discharge  of  the  debt  had  been  given,  and  that  the  attempted 
confiscation  amounted  only  to  a  seizure  of  the  debtor's  property. 

This  would  have  to  be  the  only  significance  of  an  attempted  con- 
fiscation of  a  debt  by  one  who  was  not  a  sovereign  but  a  mere  msurgent; 
unless  he  had  legally  proved  his  claim  against  the  creditor  so  as  to  bring 
the  case  within  the  proper  principles  of  garnishment."  Seizure  of  the 
money  might  be  justified  as  an  act  of  warfare,  where  necessary  for 
the  prosecution  of  hostilities,  but  could  not  amount  to  confiscation  of 
the  debt,  since  even  if  the  creditor  were  in  the  neighborhood  the  rebel 
leader  is  invested  with  no  sovereign  powers,^^  and  would  not  have  the 
jurisdiction  of  a  sovereign  over  the  creditor  to  establish  a  valid  claim 
against  him.  If,  indeed,  the  insurgents  succeeded  in  overthrowing  the 
established  government,  and  were  recognized  by  another  state  so  that 
the  recognition  related  back  to  the  inception  of  insurgency,**  previous 
acts  would  be  validated  and  regarded  as  acts  of  a  sovereign;  **  a  con- 
fiscation of  a  debt  by  the  insurrectionary  power  would  be  effective  if  the 
creditor  were  within  the  jurisdiction  at  the  time  of  the  seizure.  If  the 
rebellion  failed,  all  acts  of  assumed  sovereignty  done  in  aid  of  it  would 
be  regarded  as  null,*^  and  the  debtor  would  have  no  defense  when  sued 
in  another  jurisdiction."  Failure  to  recognize  the  revolutionary  gov- 
ernment by  another  state,  if  the  debtor  is  sued  there,  works  the  same 
result."  Thus  in  a  recent  case  ^  a  Texas  court  held  the  debtor  liable  to 
the  creditor  in  Texas,  although  the  leaders  of  the  Calles-Obregon  insur- 

u  See  Joseph  H.  Beale,  supra,  at  116. 

1^  It  has  been  suggested  that  each  authority  in  fact  supreme  over  a  part  of  the 
coimtry,  with  some  probability  of  permanence,  is  the  head  of  an  independent  state. 
See  Thomas  Baty,  "So  Called  'De  Facto'  Recognition,"  31  Yale  L.  J.  469,  484.  It 
b  true  that  in  some  cases  duties  paid  to  insurgents  were  considered  properly  paid  and 
were  not  required  to  be  paid  agam.  See  i  Moore,  op.  cU,,  49.  And  </.  Unit^  States 
V,  Rice,  4  Wheat.  (U.  S.)  246  (1819);  Ford  v,  Surget,  97  U.  S.  594  (1878);  Thorington 
V.  Smith,  8  WaU.  (U.  S.)  i,  8  (1868);  Mauran  v,  Ins.  Co.,  6  Wall.  (U.  S.)  i  (1867). 
Mr.  Cass  in  1858  advanced  the  claim  that  acts  of  insuigents  were  lawful  acts  of  sov- 
ereignty when  done,  irrespective  of  whether  the  movement  finally  succeeded  or  failed; 
but  the  United  States  later  dropped  the  cases,  recognizing  that  such  a  daim  could  not 
be  sustained.    See  i  Moore,  op.  cU.,  43,  44.    See  note  17,  infra. 

"  See  35  Harv.  L.  Rev.  607. 

»  Underbill  v.  Hernandez,  168  U.  S.  250  (1897);  Oetjen  v.  Central  Leather  Co., 
246  U.  S.  297  (1918);  Terrazas  v.  Hohnes,  225  S.  W.  848  (Tex.,  1920).  See  Williams 
V.  Bruffy,  96  U.  S.  176,  185  (1877).    And  see  18  Mich.  L.  Rev.  531. 

"  United  States  v.  Sutter,  21  How.  (U.  S.)  170  (1858);  United  States  v.  Rose,  23 
How.  (U.  S.)  262  (1859);  Texas  v.  White,  7  WaU.  (U.  S.)  700  (1868);  Williams  v.  Bniflfy, 
96  U.  S.  176  (1877);  Dewing  v.  Perdicaries,  96  U.  S.  193  (1877).  See  18  Mich.  L. 
Rev.  531. 

w  Williams  v.  BruflFy,  supra;  Stevens  v.  Griffith,  in  U.  S.  48  (1884)  flegacy); 
Keppel  V.  Petersburg  R.  R.  Co.,  Fed.  Cas.  No.  7722  (Circ.  Ct.,  D.  Va.,  1868)  (div- 
idends on  stock);  Vance  v.  Burtis,  39  Tex.  88  (1873). 

*•  See  18  Mich.  L.  Rev.  531.  But  see  35  Harv.  L.  Rev.  607.  And  see  Thomas 
Baty,  supra,  at  472. 

«•  Russek  V.  Aiigulo,  236  S.  W.  131  (Tex.,  1922).  —  The  plaintiff  held  a  certificate 
of  deposit  issued  by  the  defendants,  bankers  in  Chihuahua,  Mexico.  A  revolt  was 
begun  against  the  established  government,  and  the  insurgent  authorities,  having 
control  of  Chihuahua,  assumed  to  confiscate  the  plaintiff's  deposit  on  the  ground  that 
the  plaintiff  was  an  enemy  of  the  insurgent  party.  The  defendants  paid  over  the 
money  and  were  given  a  receipt  purporting  to  release  them  from  their  obligation. 
The  revolutionary  party  was  successful  in  gaining  control  of  the  republic  of  Mexico, 
but  had  not  been  recognized  by  the  United  States  when  the  plaintiff  sued  the  de^ 
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rection  in  Mexico  had  assumed  to  confiscate  the  debt.  The  Obr^n 
party,  though  subsequently  acquiring  control  of  Mexico,  had  not  been 
recognized  by  the  United  States  at  the  time  of  the  decision.  The  court 
properly  interpreted  the  confiscation  as  merely  a  seizure  of  the  debtor's 
money,  and  not  a  proper  proceeding  in  the  nature  of  garnishment  The 
striking  thing  about  such  a  case  is  that  a  judgment  against  a  debtor 
where  the  creditor  has  had  no  opportunity  to  be  heard  (and  thus  in 
efifect  the  same  as  this  act  of  attempted  confiscation  by  the  insurgoit 
leaders),  if  rendered  by  a  state  court  in  the  United  States,  would  be  up- 
held by  the  Supreme  Court  as  a  valid  proceeding  in  garnishment^ 


The  Confuct  of  Laws  Relating  to  the  Creation  of  Covenants 
FOR  Title.  —  When  persons  domiciled  in  one  state  execute  in  that 
state  a  deed  whereby  one  of  them  purports  to  transfer  to  the  other 
title  to  land  situated  in  another  state,  the  law  of  the  situs  determines 
what  interests  in  the  land,  if  any,  are  created  thereby.^  If  by  the  law 
of  the  situs  the  words  used  in  the  conveyance  import  the  \isual  cove- 
nants for  title,  will  that  law  still  control,  or  shoidd  the  courts  look  to 
the  law  of  the  place  where  the  deed  was  made,  or  to  that  of  the  domicfl 
of  the  grantor?  A  recent  California  case,'  in  deciding  this  question, 
held  that  as  to  a  covenant  for  quiet  enjoyment  the  lex  ret  sita  governed. 

Since  no  other  sovereign  thaii  that  of  the  situs  can  exercise  dominion 
over  the  land,  that  sovereign  must  have  power  to  impose  whatever 
requirements  it  may  deem  necessary  as  conditions  precedent  to  the 
acquisition  and  transfer  of  title  or  any  other  rights  therein.  But,  on 
the  other  hand,  the  law  of  the  situs  can  have  no  extraterritorial  effect 
and  therefore  ''cannot  control  personal  covenants,  not  purporting  to 
be  conveyances,  between  persons  outside  the  jurisdiction,  although 
concerning  a  thing  within  it."  ^  If  a  man  is  held  to  have  made  a  promise, 
it  must  be  either  because  the  law  treats  the  mere  doing  of  an  act  as 
such,  or  because  he  has  used  promissory  words.  The  act  of  making  a 
deed  may  have  two  effects:  first,  to  create  an  interest  in  the  land,  and, 
second,  to  create  a  personal  obligation  on  the  part  of  the  grantor. 
Whether  a  deed  does  have  the  latter  effect  should  be  determined  by 

fendants  in  Texas  on  the  certificate  of  deposit,  and  recovered.   HM^  that  the  judg- 
ment for  the  plaintiff  be  affinned. 
'^  See  Note  12,  supra, 

1  New  Haven  Trust  Co.  v.  Camp,  81  0>nn.  539,  71  Atl.  788  (iqgq);  Middleton's 
Trustee  0.  Middleton,  172  Ky.  826,  189  S.  W.  1133  (19 16);  Intematioiial  Paper  Co. 
0.  Bellows  Falls  Canal  Co.,  91  Vt.  350,  100  Atl.  684  (1917). 

'  Platner  0.  Vincent,  202  Pac.  655  (Cal.,  1921).  —  The  defendant,  by  a  deed  made 
in  California,  conveyed  to  the  plaintiff  land  situated  in  Washington.*  By  the  law  of 
Washington  a  deed  containing  the  words  "grant,  bargain,  sell,  and  convey"  imports 
an  express  covenant  of  quiet  enjoyment.  (1915  Rem.  Code,  §  8748).  The  plaintifif, 
having  been  prevented  from  taking  possession  because  of  the  superior  rig^t  of  tfaird 
parties,  sued  in  California,  alleging  a  breach  of  this  covenant.  The  defendant's  de- 
murrer, on  the  ground  that  no  cause  of  action  was  shown  by  the  law  of  California, 
was  sustained.    Reld^  that  the  judgment  be  reversed. 

*  Per  Holmes,  J.,  in  Poison  v.  Stewart,  167  Mass.  2ix,  2x4, 45  N.  £.  737, 738  (1897). 
See  also  Robinson  0.  Suburban  Brick  Co.,  127  Fed.  804  (4th  Qzc,  Z9Q4;;  Ckment  n 
Willett,  X05  Minn.  267, 117  N.  W.  491  (1908)* 
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the  lex  loci  cotUradus}  That  law  alone  can  attach  an  obligation  to  the 
act  of  making.  Whether  the  words  are  to  be  interpreted  as  promis- 
sory should  depend  on  the  law  of  the  grantor's  domicil.'^  If  certain 
words  are  susceptible  of  more  than  one  construction,  the  grantor  must 
have  intended  to  use  them  according  to  their  meaning  in  the  language 
he  is  accustomed  to  speak,  —  that  of  his  home. 

When  the  problem  is  to  determine  what  covenants  for  title  are  to 
be  read  into  a  deed,  do  any  further  considerations  enter?  Tech- 
nically all  such  covenants  run  with  the  land  until  breach/  But  in  the 
United  States  the  somewhat  anomalous  doctrine  exists  generally  that 
the  covenants  of  seisin,  of  right  to  convey,  and  against  encumbrances, 
are  broken,  if  at  all,  as  soon  as  made,  and  do  not  in  fact  run  with  the 
land.^  The  covenants  of  warranty  and  of  quiet  enjoyment,  however, 
run  in  fact  as  well  as  in  theory.^  Since  only  the  covenantee,  in  the 
case  of  covenants  which  do  not  run,  can  take  advantage  of  a  breach,* 
the  courts  concede  that  they  are  personal  between  the  original  parties, 
and  that  to  ascertain  whether  they  have  been  created  it  is  necessary  to 
refer  to  the  lex  loci  contractus}^  But  by  the  weight  of  authority,  the 
law  of  the  situs  determines  whether  or  not  covenants  running  have 
been  created.^   Is  there  any  soxmd  basis  for  this  distinction? 

Two  questions  arise  in  every  case:  first.  Is  there  a  promise?  and  second. 
Is  there  an  obligation  attached  to  it?  The  courts  which  apply  the  lex 
rei  sikE  to  covenants  which  in  fact  run  with  the  land  seem  to  deal,  and 
erroneously,  with  the  latter  only.  The  reasoning  of  the  cases  usually 
is  that  there  is  something  in  the  nature  of  these  covenants  so  insepa- 
rably connected  with  the  land  itself  that  they  cannot  be  disassociated 
therefrom.  They  can  be  transferred  only  with  the  land,  they  inure  to 
the  benefit  of  a  subsequent  assignee  solely  because  of  his  privity  of 
estate,  and  are,  therefore,  not  strictly  "personal"  as  between  the  cove- 
nantor and  him."    But  the  fact  seems  to  be  overlooked  that  they  do 


*  See  Blackwell  v.  Webster,  23  Blatch.  537  (2nd  Circ.,  1886);  Kennedy  v.  Cochrane, 
6s  Me.  594  (1876);  Baldwin  v.  Gray,  4  Mart.  N.  S.  (La.)  192  (1826). 

*  Knights  Templars,  etc.  Aid  Assoc,  v.  Greene,  79  Fed.  461  (Circ.  Ct.,  S.  D.  Ohio, 
1897);  London  Assurance  v,  Companhia  de  Moagens,  167  U.  S.  149  (1897).  See 
Staigg  V,  Atkinson,  144  Mass.  564,  12  N.  E.  354  (1887);  McGahan  v.  Baylor,  32  Ta. 
789  (1870);  Good  V,  Good,  33  L.  J.  Gh.  273  (1863). 

•  See  Rawle,  Govenants,  $  ed.,  §  204. 

»  Greenby  v.  Wilcocks,  2  Johns.  (N.  Y.)  i  (1806);  Reinhalter  v.  Hutchins,  26  R.  L 
586,  60  Atl.  234  (1904);  Thompson  v,  Richmond,  102  Me.  335,  66  Atl.  649  (1906); 
Faller  v,  Davis,  30  Okla.  $6,  118  Pac.  382  (1911).  See  Peters  v.  Bowman,  98  U.  S.  56 
(1878). 

■  Butler  V.  Barnes,  60  Gonn.  170,  21  Atl.  419  (189 1);  Arnold  v,  Joines,  50  Okla.  4, 
150  Pac.  130  (1915).   See  Rawle,  op.  cU,,  §§  131,  213. 

•  See  Rawle,  op.  cU.j  §  204. 

"  Bethell  ».  Bethell,  54  Ind.  428  (1876);  Jackson  v.  Green,  112  Ind.  341, 14  N.  E. 
89  (1887).  ^   ^  , 

"  Lyndon  Lumber  Go.  v.  Sawyer,  135  Wis.  525,  116  N.  W.  255  (1908);  Dalton  v. 
Taliaferro,  loi  m.  App.  592  (1902);  Fmer  v,  V9XTy,  68  Ind.  465  (1879).  See  Beau- 
champ  V.  Bertig,  90  Ark.  351,  119  S.  W.  75  (iqoq);  Ellis  v.  Abbott,  69  Ore.  234,  138 
Pac.  488  (1914);  Newsom  v.  Langford,  174  S.  W.  1036,  1040  (Tex.  Giv.  App.,  1915). 
In  the  last  case  the  alleged  covenantor  was  domiciled  at  the  siius^  but  the  dictum  of 
the  court  is  sweeping.  See  also  i  Wharton,  Gonfuct  op  Laws,  3  ed.,  §  276d;  Minor, 
CoNPUCT  OP  Laws,  §  i8<. 

»  See  Dalton  ».  Taliaferro,  supra,  at  595*  SQ^;  4  Kent,  Goiof.  47«,  note  a. 
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not  give  the  grantee  any  interest  in  the  land  itself.  They  are  rather  in 
the  nature  of  promises  to  indemnify  him  or  his  assignees  in  the  event  d 
his  being  injured  by  eviction  or  by  being  compelled  to  pay  o£F  an  ezbt- 
ing  imdisdosed  encumbrance.  In  the  case  of  covenants  which  run  as 
wdl  as  in  the  case  of  those  which  do  not,  the  injured  party's  ri^^t 
against  the  covenantor  at  law  is  solely  to  recover  damages  for  the  breach 
of  the  promise."  In  either  instance  the  grantee  acquires  no  more  than 
a  personal  right  based  on  a  contract  in  relation  to  the  land,  which  in 
one  case  inures  to  the  benefit  of  third  persons.  Though  the  effect  d 
any  covenant,  which  is  foimd  to  have  been  made,  may  properly  be 
held  to  depend  on  the  law  of  the  situs, ^  that  law  should  not  be  able  to 
impose  on  a  man  a  personal  promise  he  did  not  intend  to  make.^  The 
result  of  making  a  distinction  between  the  two  types  of  covenants 
might  be  that  if  a  covenantee  sued  on  the  breach  of  covenants  of  seisin 
and  of  warranty,  alleged  to  be  contained  in  the  same  deed,  the  deed 
would  have  to  be  interpreted  as  to  the  existence  of  one  covenant  by  the 
lex  loci  corUf actus  ^^  and)  as  to  the  other  by  the  lex  rei  sitte.  There  can 
be  no  sound  basis  to  such  an  incongruous  conclusion.  Since  all  cove- 
nants for  title  are  promises,  the  better  rule  would  seem  to  be  that  to 
determine  whether  or  not  one  is  created  ^'  by  the  mere  making  of  a 
deed  the  courts  should  uniformly  look  to  the  law  of  the  place  where 
that  act  was  done. 

Nevertheless,  only  one  dedsion  has  been  found  sustaining  this  con- 
clusion.^' It  is  not  impossible,  however,  that  in  jurisdictions  where 
the  question  is  still  an  open  one  the  carefidly  considered  opinion  of  that 

*•  See  Rawle,  op.  cU.,  §  354. 

M  When  the  deed  is  found  to  contain  a  covenant,  it  is  necessary  to  lefer  to  thehw 
of  the  siku  to  determine  whether  or  not  it  runs  with  the  land.  Riley  v.  Bunoogfas, 
41  Neb.  296,  59  N.  W.  929  (1894);  Succession  of  Cassidy,  40  La.  Ann.  827,  $  So.  393 
(1888).  What  amounts  to  a  breach  also  depends  on  the  fex  r0»  xtte.  KHng  v.  Sejoor, 
4  La.  Ann.  128  (1849).  And  so  does  the  question  whether  the  grantor  has  capadty 
to  convey.    Beauchamp  0.  Bertig,  supra^  note  12. 

"  Professor  Minor,  however,  approves  the  prevailing  rule  "since  the  grantor  nwiat 
be  presumed  to  be  acquainted  with  that  law  U>f  the  situs]  as  well  as  his  own,  and  to 
hold  otherwise  would  tend  to  make  title  to  the  land  uncertain."  Minor,  of.  cU.^ 
§  185.  But  the  effect  of  such  a  presumption,  which  in  most  cases  would  be  contrary 
to  fact,  is  to  unpose  a  personal  obligation  on  the  grantor  irrespective  of  his  intent  It 
is  true  that  the  obligation  imposed  by  the  lex  loci  contractus  may  also  be  contraiy  to 
his  intent,  but  by  doing  an  act  subject  to  that  law  he  has  submitted  to  whatever  con- 
sequences it  may  attach  to  the  act,  whereas  he  has  done  no  act  whatsoever  at  the 
situs. 

^  Or  the  ^  domicilii,  as  the  case  may  be.    See  notes  5  and  6,  supra, 

1'  But  if  a  covenant  of  warranty  is  sought  to  be  used  to  establish  a  title  by  es- 
toppel, —  to  create  an  interest  in  the  land  itself,  —  the  law  of  the  siius  must  control 
Snuth  V,  Ingram,  132  N.  C.  959,  44  S.  E.  643  (1903). 

"  Worley  ».  Hineman,  6  Ind.  App.  240,  33  N.  E.  260  (1893).  In  distinguishing 
the  rule  that  requires  all  questions  concerning  the  title  of  real  property  to  be  deddd 
by  the  law  of  the  situs  from  the  proposition  tiiat  in  actions  to  recover  damages  for 
breach  of  contract  the  law  of  the  state  where  the  contract  was  made  governs,  the 
court  said:  "The  reason  for  the  distinction  must  be  obvious.  In  the  one  case  it  is  the 
interest  in  the  thmg  itself  that  is  to  be  determined,  and  in  the  other  it  is  a  pexsonsl 
right  growing  out  of  the  contract  made  in  relation  to  that  thing."  6  Ind.  App.  248, 
33  N.  E.  262.  The  court  then  appUed  the  rule  of  Bethdl  0.  Bethell,  supra^  to  a  cov- 
enant of  warranty  and  declared  that  the  later  case  of  Fisher  v.  Parry,  supra,  had  been 
discredited  in  Indiana. 
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case  will  successfully  overcome  the  weight  of  the  courts  which  have 
unfortunately  taken  the  contrary  view. 
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Crdonal  Justice  in  Cleveland.    Cleveland:  The  Cleveland  Foundation. 
1922.   pp.  700. 

The  administration  of  crimina]  justice,  especially  in  urban  communities, 
presents  no  novel  problem  in  the  United  States.  For  many  years  the  impor* 
tance  of  the  problem  and  the  diffiodties  of  its  solution  have  been  steadily 
growing.  Volumes  have  been  written  about  it.  There  has  seldom  been  a  time 
in  recent  years  when  it  has  not  been  the  subject  of  newspaper  report  and  public 
discussion  in  some  part  of  the  cotmtry.  Inninnerable  movements  for  reform 
have  been  inaugurated  and  run  their  course.  Some  peculiarly  atrocious  crime, 
some  notorious  failure  of  criminal  justice,  some  scandal  in  the  administration 
of  criminal  law,  apparently  fortuitous,  actually  inevitable,  since  these  mani* 
testations  are  only  the  external  symptoms  of  an  internal  disorder,  stirs  the 
public  conscience  to  demand  action  and  reform.  The  action  demanded  has 
usually  been  the  wreaking  of  vengeance.  Incompetent  or  corrupt  offidab  must 
be  removed  or  punished  and  new  ones  substituted  for  them,  who  in  turn  are 
left  to  cope  with  all  the  forces  which  rendered  their  predecessors  incompetent 
or  corrupt.  The  demand  for  reform  has  usually  found  expression  in  new  legis- 
lation creating  new  crimes  or  new  machinery  for  the  administration  of  crimmal 
justice  or  both.  More  police  are  added  to  the  force,  new  courts  are  created, 
new  officials  established,  and  then  having  treated  the  symptoms  without  really 
discovering  the  disease  the  public  interest  turns  to  other  matters  and  we  drop 
back  into  the  old  slough  of  despond.  This  has  been  the  traditional  procedure 
in  our  efforts  to  reform  criminal  justice,  and  the  inevitable  result  has  led  even 
the  most  stout-hearted  reformers  to  begin  to  despair  of  progress  toward  a  more 
enlightened  and  efficient  system. 

In  the  spring  of  1920  the  dvic  consciousness  of  Cleveland,  the  fifth  largest 
dty  in  the  United  States,  was  aroused  by  the  perpetration  of  an  atrodous  crime 
in  which  one  of  its  munidpal  court  justices  was  implicated.  That  this  dramatic 
event  did  not  stir  into  activity  the  usual  agitation  for  vengeance  and  quick 
reform  is  probably  due  to  the  wise  leadership  in  the  dvic  organizations  of 
Cleveland,  which,  headed  by  the  Cleveland  Bar  Assodation,  requested  the 
Cleveland  Foundation  to  undertake  a  survey  of  criminal  justice  in  that  dty. 
The  survey  has  now  been  brought  to  a  conclusion  and  its  results  are  embodied 
in  the  present  volume.  For  the  first  time  there  is  presented  in  it  a  thorough, 
painstaking,  objective  study  and  analysis,  by  experts,  of  the  elements  which 
enter  into  the  problem  of  administration  of  criminal  law  in  an  American  dty. 

I  suppose  no  one  would  be  more  prompt  than  the  authors  of  this  survey 
to  disclaim  any  pretensions  to  infallibility  or  any  assertion  that  the  survey 
was  free  from  all  error  in  its  choice  of  particular  subjects  for  investigation  or 
in  its  condusions.  They  had  a  difficult  task  to  periorm  even  had  its  precise 
limits  been  previously  marked  out,  but  in  addition  they  had  to  blaze  a  new  path 
in  an  unknown  wilderness  of  sodal  experiment.  Yet  seldom  does  one  have 
the  privilege  of  reading  any  study  which  is  on  its  face  more  dispassionate  or 
impartial  or  which  bears  such  condusive  internal  evidence  that  it  has  been 
made  with  exceptional  skill  and  thorough  integrity. 

But  more  important  than  the  complete  verity  of  its  data  and  conclusions  is 
the  fact  that  this  survey  presents  in  concrete  and  readable  form  a  new  approach 
to  the  problems  of  the  reform  of  criminal  justice  in  urban  America.    In  thb 
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respect  the  survey  is  epoch  making,  for  the  hope  for  all  lasting  social  refonn 
must  rest  upon  our  capacity  to  mi^e  social  studies,  as  this  one  was  made,  by 
experts  residing  beyond  the  sphere  of  local  influences,  whose  work  is  imper- 
sonal and  impartial,  with  no  aim  at  quick  residts,  with  no  disposition  to  seek  a 
victim,  and  with  a  genuine  effort  to  search  out  those  underljdng  causes  which 
give  impetus  and  direction  to  sodal  tendencies. 

Although  this  study  was  directed  toward  a  distinctly  locaL  problem  and  for 
that  reason  cannot  bie  taken  as  of  universal  application,  the  basic  problems 
with  which  it  deals  lie  at  the  root  of  the  administration  of  criminal  justice  in 
practically  every  urban  community  in  the  United  States.  For  that  reason 
the  Cleveland  Survey  has  its  lessons  for  those  in  every  dty  who  are  engaged 
in  the  difficult  undertaking  of  endeavoring  to  improve  the  administration  of 
the  criminal  law.  With  respect  to  the  fundamental  diffiodties  of  securing 
such  improvement,  one  might  substitute  for  the  name  of  Cleveland  in  the 
survey,  the  name  of  niunerous  other  cities  in  the  United  States,  and  when  one 
comes  to  the  analysis  and  appraisement  of  those  forces  which  tend  to  thwart 
the  due  administration  of  criminal  justice  the  survey  may  be  as  useful  in  any 
one  of  a  dozen  cities  as  in  Cleveland. 

The  survey  w^  made  under  the  direction  of  Dean  Pound  and  Professor 
Frankfurter,  and  its  published  results  are  embraced  in  seven  distinct  paits^ 
representing  the  respective  flelds  of  inquiry  which  were  deemed  most  important, 
as  f ollowsi: 

The  Criminal  Courts,  by  Reginald  Heber  Smith  and  Herbert  B.  Ehzmann. 

Prosecution,  by  Alfred  Bettmann. 

Police  Administration,  by  Ra3anond  B.  Fosdick. 

Correctional  and  Penal  Treatment,  by  Burdette  G.  Lewis. 

Medical  Science  and  Criminal  Justice,  by  Dr.  Herman  M.  Adler. 

Legal  Education  in  Cleveland,  by  Albert  M.  Kales. 

Newspapers  and  Criminal  Justice,  by  M.  K.  Wisehart. 

The  introduction  to  the  survey  was  prepared  by  Professor  Frankfurter,  and 
Dean  Pound  has  added  a  simunary.  Together  the  introduction  and  summary 
constitute  not  only  a  review  and  simmiarization  of  the  work  of  the  survey,  but 
an  admirable  handbook  in  which  is  set  forth  the  fundamentals  of  the  problem 
of  improving  criminal  justice  and  the  guiding  principles  which  must  nece^aiily 
control  any  successful  effort  at  reform.  It  would  be  impossible  in  a  brief 
review  to  present  any  adequate  picture  of  the  work  of  the  survey.  It  is  only 
possible  to  indicate  in  a  general  way  its  scope  and  nature.  Any  such  investi- 
gation as  was  projected  by  the  Cleveland  Foundation  must  necessarily  center 
upon  this  criminal  courts,  the  prosecutor's  office,  and  the  police,  as  the  three 
agencies  inmiediately  concerned  with  the  administration  of  criminal  law.  A 
thoroughgoing  study  of  these  agencies,  however,  inevitably  carries  one  into  the 
fields  of  investigation  treated  by  the  other  parts  of  the  survey.  In  dealing 
with  these  agencies  the  treatment  is  necessarily  to  a  large  extent  statistical^ 
but  statistics  are  not  used  with  any  illusion  as  to  their  real  purpose  and  value. 
The  statistical  method  of  dealing  with  social  problems  often  cannot  be  relied 
on  as  mathematical  demonstration  leading  to  spedflc  conclusions,  but  it 
may  be  used  to  indicate  tendencies,  to  mark  out  the  botmdaries  of  a  problem 
and  to  point  out  the  direction  which  should  be  given  to  a  particular  investiga- 
tion of  a  non-statistical  character.  A  large  disproportion,  for  example,  between 
the  number  of  arrests  and  the  nimiber  of  convictions  for  crime  could  never 
lead  either  to  the  specific  conclusion  that  there  were  too  many  arrests  or  too 
few  convictions.  Either  conclusion  or  both  might  be  true,  but  the  principal 
fact  once  established  constitutes  an  important  statistical  basis  for  further  and 
more  intimate  study.     It  is  with  this  general  purpose  and  with  commendable 
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restraint  in  drawing  conclusions  from  statistical  premises  that  the  studies  of 
the  survey  are  made. 

The  survey  as  a  whole  is  evidently  dominated  by  the  belief  that  facts  have 
a  reforming  power  of  their  own,  and  that  it  is  more  important  to  let  the  facts 
speak  for  themselves  and  that  the  reader  should  draw  his  conclusions  from 
them  than  that  the  personal  views  and  conclusions  of  the  author  should  be  un- 
duly stressed. 

What  are  the  more  significant  facts  in  the  administration  of  criminal  justice 
so  far  as  the  courts  are  concerned?  There  is  first  the  long  and  complicated 
procedure  which  lies  between  arrest  and  conviction,  inherited  from  earlier 
times  and  from  a  simpler  society  than  our  own,  affording  too  many  opportunities 
for  escape  of  the  offender  or  unmerited  mitigation  of  his  punishment;  there  is 
the  bench,  subjected  to  the  corrupting  influences  of  machine  politics  and  more 
recently  to  the  pernicious  political  influences  of  particular  racial  or  religious 
groups,  labor  organizations,  and  the  like.  There  is  the  inadequate  or  improper 
functioning  of  courts  because  of  insufficient  records  and  lax  methods  of  keeping 
them.  Some  offender  is  arrested  for  a  shocking  crime  and  then  upon  investi- 
gation, often  conducted  by  newspapers,  it  is  discovered  for  the  first  time  that 
his  career,  now  brought  to  its  logical  conclusion,  has  been  dotted  with  criminal 
charges  ''  nolle  prossed,"  sentences  suspended,  bail  jumped  and  forfeited,  and  in 
each  instance  judicial  action  has  been  taken  without  any  adequate  knowledge 
of  the  offender's  previous  contact  with  the  courts.  There  is  a  lack  of  dig^ty 
and  decorum  in  the  conduct  of  court  proceedings,  with  the  inevitable  loss  of 
public  respect  for  the  administration  of  justice.  There  is  the  bar,  recruited 
in  part  from  candidates  with  wholly  inadequate  liberal  and  professional  train- 
ing, who  are  brought  into  it  by  the  operation  of  the  pernicious  combination  of 
the  low-grade  "cram"  law  school  and  the  low-grade  bar  examination,  —  a  bar 
until  recently  inactive  in  the  matter  of  the  sdection  of  judges,  in  improving 
legal  education,  and  in  purging  the  bar  of  its  unworthy  members.  And  finally 
there  is  the  lack  of  any  adequate  permanent  system  for  gathering  and  dis- 
seminating public  information  about  what  is  of  first  concern  to  the  public,  — 
the  functioning  of  our  system  of  administering  criminal  justice. 

If  we  turn  to  the  relation  of  the  public  prosecutor  to  the  administration  of  the 
criminal  law  we  find  a  like  formidable  list  of  subjects  of  inquiry.  The  "  mortal- 
ity "  of  cases  passing  through  his  office,  occurring  both  in  his  office  and  in  the 
courts,  slackness  on  the  part  of  the  prosecuting  officer  in  maintaining  decorum 
and  dignity  of  the  court  procedure,  laxity  in  the  selection  of  juries  and  the  pres- 
entation of  cases  in  court,  indifferent  and  inadequate  representation  on  the  part 
of  the  prosecutor  of  the  interests  of  the  public  wherever  leniency  is  accorded 
to  those  accused  of  crime  through  the  nolle  prosequi^  suspended  sentence, 
reduced  sentence,  etc.,  —  these  are  some  of  the  many  subjects  considered,  but 
the  outstanding  fact  is  that  the  weakest  point  in  the  ftmctioning  of  the  public 
prosecutor  is  in  the  organization  and  conduct  of  his  office.  In  large  measure 
the  skill  and  integrity  with  which  criminal  justice  is  administered  depend 
upon  the  functioning  of  that  office.  Yet  less  is  known  by  the  public  of  what  goes 
on  there  than  of  any  other  part  of  the  machinery  of  justice.  This  fact,  coupled 
with  the  fact  that  the  office  is  political  and  peculiarly  subject  to  untoward 
political  influences,  accounts  for  the  tendency  toward  laxity  and  inefficiency 
of  office  organization  and  office  administration  when  they  are  of  the  first  im- 
portance. Lack  of  system  for  the  assignment  of  work  and  handling  of  cases, 
inadequate  office  records,  carelessness  in  the  preparation,  filing,  and  recording 
of  affidavits,  entire  absence  of  those  methods  of  fixing  personal  responsibility 
which  are  essential  to  the  conduct  of  a  modem  law  office,  necessarily  make  for 
inefficiency  and  give  wide  latitude  and  opportunity  for  corruption.  With  such 
possibilities,  all  too  often  becoming  realities,  in  the  administration  of  justice  in 
the  courts  and  in  the  office  of  the  public  prosecutor,  it  is  little  to  be  wondered 
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at  that  the  machinery  of  justice  does  not  woik  with  that  exactness  and  precision 
which  the  legal  theory  presupposes  and  that  evasions  of  the  criminal  justice 
thrive  through  the  "no  papering"  of  cases  (that  is,  failure  to  produce  affidavits 
on  which  the  prosecution  of  those  who  have  been  arrested  may  be  based),  the 
nolle  prosequi,  the  suspended  sentence,  pleading  guilty  of  lesser  offenses,  reduc- 
tion of  sentence,  and  the  like. 

Especially  interesting  are  the  reports  on  legal  education  and  on  the  rda- 
tions  of  the  newspapers  to  criminal  justice.  The  study  of  legal  education 
presents  in  succinct  and  readable  form  an  authentic  account  of  the  process 
which  has  been  going  on  for  the  last  twenty  years  in  practically  eveiy  large 
city  of  the  country,  of  lowering  the  tone  and  standards  of  the  bar  througji 
the  great  increase  in  the  niunbers  of  those  entering  the  l^gal  profession  who  are 
without  adequate  training  and  without  the  experience  and  educational  back- 
ground which  make  for  moral  responsibility  as  well  as  c^>adty  for  assuming 
the  duties  and  responsibilities  of  the  lawyer.  The  remedy  by  raising  educa- 
tional standards  for  admission  to  the  bar  through  the  active  interest  and 
codperation  of  the  bar  is  clearly  indicated. 

Of  great  importance  is  that  part  of  the  survey  devoted  to  the  influence  of 
the  newspapers  on  the  administration  of  criminal  justice.  Necessarily  this 
portion  of  the  inquiry  can  be  only  to  a  very  limited  extent  statistical  The 
mfluence  of  the  press  on  public  opinion,  which  after  all  is  by  far  the  most  potent 
influence  in  law  administration  as  well  as  its  direct  effect  on  the  process  of 
criminal  justice,  caimot  be  weighed  and  measured  statistically.  At  most, 
certain  tendencies  of  the  press  can  be  observed  and  noted  and  their  current 
manifestations  recorded,  and  some  estimate  made  of  their  effect  on  the  admin- 
istration of  the  law.  But  this  has  been  done  with  a  thoroughness  and  at  the 
same  time  with  a  restraint  which  will  encourage  the  thoughtful  consLderation 
of  this  most  difficult  and  important  problem. 

In  brief,  the  survey  establishes  by  spedflc  example  and  illustratian  the  tend- 
ency of  the  press  to  interfere  with  the  administration  of  criminal  law,  not  only 
by  actual  attempts  at  police  and  detective  work  but  by  irresponsible  publicity, 
which  embarrasses  detection  of  wrongdoing  and  hampers  the  administration  dt 
justice  through  the  creation  of  public  sentiment  inimiral  to  the  fair  and  im- 
partial trials  of  criminal  offenders.  Back  of  this  and  of  even  more  serious 
import  is  the  ever-widening  vicious  circle  of  the  stimulation,  by  sensational 
news  methods,  of  the  insatiable  public  demand  for  sensational  news  stories 
which  is  corrupting  public  standards  and  distorting  the  popular  notions  of 
justice  and  its  admmistration.  Sentimental  and  extravagant  rqx>rts  of  crimes 
and  criminals  and  criminal  trials,  the  featuring  of  exaggerated  accounts  of  crime 
waves  followed  by  like  exaggerated  accotmts  of  corrective  measures  adopted 
by  police  and  courts,  the  featuring  of  the  personality  and  official  action  of  public 
officers,  are  familiar  procedures  by  which  the  administration  of  justice  is  difr- 
credited  and  the  soundness  of  public  sentiment  and  judgment  impaired.  And 
all  this  is  due  to  the  necessities  of  competition  and  the  feverish  haste  with 
which  the  journalistic  enterprise,  apparently,  must  be  carried  on,  the  fJTianrial 
limitations  which  necessitate  low-paid  reportorial  and  editorial  staffs,  and 
above  all  to  the  lack  of  professional  standards  which  take  adequately  into  ac- 
count the  public  duties  and  responsibilities  of  journalism.  At  the  same  time 
there  is  brought  home  to  every  student  of  the  subject  the  fact  that  the  greatest 
single  need  for  the  improvement  of  our  administration  of  criminal  justice 
and  one,  which  the  newspapers  apparently  cannot  supply,  is  suitable  means 
by  which  the  public  may  be  fairly  and  intelligently  informed  about  what  is 
actually  going  on  in  the  courts  and  how  our  whole  system  of  administering 
criminal  justice  is  actually  functioning. 

The  necessity  of  a  free  press  forbids  coercive  methods  or  structural  reforms 
even  were  they  otherwise  practicable.    Improvement  must  come  hcaa  the 
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voltintary  acceptance  by  the  press  of  higher  standards  of  professional  and 
public  obligation. 

One  might  write  of  many  interesting  and  important  features  of  other  parts 
of  the  report  but  time  and  space  forbid.  The  conclusions  to  be  drawn  from 
the  investigation  are  given  in  admirable  fashion  by  Dean  Pound  in  the  sum- 
mary. One  may  not  agree  with  all  his  oondusions  in  detail,  but  in  its  broad 
aspect  the  survey  is  an  admirable  presentation  of  those  elements  in  the  problem 
which  are  fundamental.  The  whole  undertaking  for  the  improvement  of  the 
administration  of  criminal  justice  is  not  one  of  individuals  or  personalities 
so  much  as  it  is  one  of  an  adequate  system;  but  back  of  this  is  the  problem 
of  adequate  publicity  and  of  securing  the  primary  motive  force  of  good  citizen- 
ship, which  working  together  will  result  in  the  sdection  of  suitable  individuals 
for  public  office  and  give  to  them  the  stimulation  and  support  which  are 
necessary  to  make  any  system  work  well,  however  skillfully  it  may  be  devised. 
Our  system  is  bad  of  course,  because  it  is  outgrown,  and  because  being  adapted 
to  country  communities  and  the  product  of  one  type  of  social  and  political 
philosophy  it  is  now  being  applied  to  communities  which  have  gradually  be- 
come urban  and  industrial  with  a  changed  social  and  political  structure.  The 
system  must  be  changed  and  adapted  to  new  conditions,  and  this  is  a  relatively 
easy  undertaking.  But  no  system  can  be  made  to  work  without  the  support 
of  informed,  intelligent,  and  public-spirited  citizenship.  How  to  secure  this 
support  is  the  big  problem  presented  by  the  survey,  to  which  not  only  Cleve- 
land but  most  other  cities  of  this  country  must  address  themselves. 

Dean  Pound's  suggestion  of  a  ministiy  of  justice  is  most  helpful,  but  prob- 
ably no  one  would  be  quicker  than  he  to  admit  the  inadequacy  of  the  ancient 
device  by  which  one  public  official  is  set  to  watch  another.  The  survey  taken 
as  a  whole,  however,  indicates  very  clearly  the  need  of  some  permanent  body 
whose  business  it  is  to  study  the  functioning  of  the  administration  of  criminal 
justice  and  to  place  the  results  of  its  investigations  before  the  public  at  frequent 
intervals.  We  doubt  whether  this  function  can  ever  be  left  wholly  to  public 
officials.  Some  civic  organization,  not  unlike  the  Cleveland  Foundation, 
wiU  ultimately  have  to  be  created  in  each  commimity  to  undertake  this  work 
if  real  and  permanent  progress  is  to  be  made. 

The  civic  organizations  of  Cleveland  responsible  for  tmdertaking  and 
carrying  on  the  present  survey  and  the  authors  of  it  may  take  just  pride 
in  their  work,  and  all  those  interested  in  the  improvement  of  the  administra- 
tion of  criminal  justice  owe  to  them  a  large  debt  of  gratitude  and  appreciation 
for  bringing  it  to  such  a  successful  conclusion. 

Haiuan  F.  Stone. 


International  Law:  Chiefly  as  Interpseted  and  Applied  by  the  United 
States.  By  Charles  Cheney  Hyde.  In  two  volumes.  Boston:  Little, 
Brown  and  Company.    1922.    pp.  lix,  832;  xxvu^  925. 

This  is  a  laborious  and  praiseworthy  piece  of  work.  It  places  at  the  dis- 
posal of  any  one  interested  in  International  Law  an  indispensable  supplement 
to  all  earlier  treatbes.  As  the  title  page  indicates,  the  intent  is  to  emphasize 
the  interpretations  and  applications  made  by  the  United  States.  Yet  the  prac- 
tices and  contentions  of  other  countries  are  not  disregarded,  and  the  author's 
presentation  of  his  own  country 's  point  of  view  does  not  result  in  twists  or  in 
concealments.  The  author's  ambition  has  clearly  been  not  to  demonstrate 
that  his  country  has  always  been  right,  but  merely  to  give  to  American  facts, 
American  documents,  and  American  judicial  decisions  greater  attention  than 
can  fairly  be  expected  in  a  treatise  produced  by  a  foreigner. 

The  footnotes  bristle  with  citations,  thousands  of  them,  giving  the  reader 
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both  confidence  in  the  text  and  gratitude  for  the  means  of  making  further  in- 
vestigations for  himself.  The  text  itself  wins  confidence,  both  by  thorough- 
ness of  citation  and  by  novelty  in  expression.  Even  when  what  is  given  is  merely 
a  doctrine  which  any  one  versed  in  the  subject  may  be  e^)ected  to  know  wdl, 
the  phraseology  is  the  author's  own,  so  that  the  reader  gains  often  a  new  point 
of  view  and  enjoys  always  the  certainty  that  an  independent  mind  has  in^)ected 
the  ground.  It  is  a  pleasure,  for  example,  to  read  the  opening  pages  wherein 
the  author  discusses  the  definition  of  International  Law,  the  sources,  and  the 
theory  of  a  sanction.  Then  follows  thoroughly  modem  matttf  rq^aiding 
the  international  state,  self-governing  dependencies,  protectorates,  suzerain- 
ties, Cuba,  Panama,  Santo  Domingo,  Haiti,  mandates,  and  kindred  topics^ 
with  an  easy  transition  to  the  discussion  of  international  organizations. 

There  is  a  temptation  to  go  through  the  whole  of  the  work,  pointing  out  at 
each  step  that  the  material  is  new  or  that  at  least  the  material  is  handled  in 
an  independent  way.  Tliere  is  not  room  for  the  gratification  of  that  tempta- 
tion. The  reader  must  and  will  find  for  himself  that  the  temptation  exists; 
and  then  he  will  have  ample  opportunity  to  indulge  in  the  pleasure  of  reading 
these  volumes  from  beginning  to  end.  All  that  can  or  need  be  done  just  now 
is  to  point  out  to  the  prospective  reader  some  of  the  topics  which  are  interest- 
ing when  taken  separately,  and  still  more  interesting  when  taken  in  connection 
with  one  another,. 

The  prominence  of  American  material  causes  this  work  to  have  peculiar 
value  for  the  small  but  growing  dass  of  scholars  and  statesmen  caring  for  the 
relation  between  International  Law  and  the  Constitutional  Law  of  the  United 
States.  The  Constitution  gives  to  Congress  power  to  define  and  punish  pira- 
cies and  other  offenses  against  the  law  of  nations;  and  for  this  reason  and  others, 
as  the  author  explains,  International  Law  is  part  of  the  sjrstem  of  law  enforced 
in  our  courts  (§  5).  The  Constitution  prevents  our  several  states  from  being 
states  in  the  sense  of  International  Law;  and  it  is  explained  that  similar  lack 
of  international  capacity  attaches  to  the  Philippines  and  other  dependencies 
(§  8).  The  American  Indians  also  receive  conmient  (§  10).  So  do  Cuba, 
Panama,  the  Dominican  Republic,  Haiti,  and  Nicaragua  (§§  19-24).  The 
power  of  the  United  States  to  annex  territory,  though  such  power  is  not  ex- 
pressed in  the  Constitution,  is  recognized  by  the  Supreme  Court  (§  58).  The 
power  of  Congress  to  reg^ate  foreign  conunerce  carries  with  it  the  power  to 
determine  what  aliens  shall  be  excluded  or  expelled  (§§  59-64).  The  effect  of 
the  annexation  of  Texas  upon  the  public  debt  of  Texas  is  discussed  frcnn  the 
point  of  view  of  both  the  Constitution  and  International  Law  (§  128).  It  is 
shown  that  as  regards  international  boundaries  the  views  of  the  political  depart- 
ments of  our  national  government  are  binding  upon  our  courts  (§  151).  The 
treaty-making  power  of  the  United  States  under  the  Constitution  is  said  to 
have  been  used  very  slightiy  as  regards  the  privilege  of  aliens  in  the  several 
states  to  own  and  transmit  property  and  to  engage  in  occupations  (§§  203- 
204,  498^-499).  Some  questions  on  taxation  are  shown  to  relate  to  Constitu- 
tional Law  and  International  Law  concurrently  (§§  205-206).  It  is  noticed  that 
the  constitutional  powers  regarding  conunerce  and  taxation  may  be  so  com- 
bined as  to  discriminate  against  a  foreign  country  (§  207).  The  constitutional 
powers  regarding  trade-marks  and  cop3rrights  may  be  used,  as  is  shown,  to 
encourage  friendship  with  foreign  countries  (§  208).  It  is  explained  that  the 
national  power  over  commerce  includes  the  power  to  regulate  international 
cables  (§211),  quarantine  (§  213),  and  pilotage  (§  214).  If  there  exists  by 
treaty  or  otherwise  a  duty  to  check  acts  or  utterances  injurious  to  a  forei^ 
government,  there  is  question  to  what  extent  according  to  International 
Law  the  duty  is  affected  by  a  constitutional  guaranty  of  free  speech  (§  217). 
The  author  uses  both  Constitutional  Law  and  International  Law  in  discus- 
sing whether  a  ckizen  or  an  alien  may  be  pxmished  in  the  United  States  for  acts 
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done  abroad  (§§  218,  238-243).  When  the  Constitution  speaks  of  piracies 
and  felonies  on  the  high  seas,  and  offenses  against  the  law  of  nations,  its  ex- 
pressions are  to  be  construed  in  the  light  of  International  Law  (§§227,  231- 
332).  When  an  alien  is  injured  by  mob  violence,  the  constitutional  division 
of  power  between  the  federal  and  state  governments  raises  embarrassing 
international  problems  (§  290).  Citizenship  of  the  United  States  is  depend- 
ent upon  the  Constitution,  the  statutes,  and  treaties  (§§  342-393).  The  Con- 
stitution makes  the  executive  department  the  vehicle  of  communication  with 
foreign  governments  (§§  408-410).  The  author  discusses  the  limitations, 
if  any,  upon  the  treaty-making  powtf  (§§  494'5io),  and  the  participation  of 
President  and  Senate  in  ratification  (§§  516-521),  and  the  duties  of  Congress 
and  the  courts  after  ratification  (§§  523-529).  It  is  explained  that  under  the 
Constitution  a  treaty  supersedes  an  earlier  statute  (§  526)  and  vice  versa 
(§  529).  The  authoriW  of  our  courts  in  prize  cases  is  shown  to  be'  derived 
from  the  Constitution  (§§  891-893). 

Siurely  that  list,  though  not  exhaustive,  gives  adequate  proof  that  these 
volumes  contain  much  matter  of  value  to  persons  studying  the  intimate  con- 
nection between  constitutional  and  international  questions.  The  topics  in  that 
list  are  not,  however,  the  only  ones  of  special  interest  to  Americans.  A  searcher 
for  such  other  American  topics  finds  among  many  the  following:  recognition 
of  belligerents  (§§  43-51),  the  case  of  The  Caroline  (§§  66,  248),  the  piusuit 
of  Villa  (§  67),  the  case  of  The  Virginius  (§  68),  America  and  the  policy  of 
non-intervention  (§§  76-83),  the  Monroe  Doctrine  (§§  85-97),  the  right  of 
discovery  and  occupation  (§§  99-104),  Danish  West  Inc&es  (§  113),  the  marine 
league  and  bays  (§§  141-148, 185),  the  Mississippi,  the  St.  Lawrence,  the  Yukon, 
and  the  Rio  Grande  (§§  161-165,  184),  air-craft  (§  189),  the  Hay-Pauncrfote 
Treaty  (§  198),  the  United  States  and  the  Chinese  Boxer  movement  (§  202), 
American  missionaries  (§§  216,  391),  asylum  on  foreign  merchant  vessels 
(§  225),  hovering  laws  and  hot  pursuit  (§§  235-236),  The  Schooner  Exchange 
V.  McFaddon  (§  252),  extraterritorial  rights  in  foreign  coimtries  (§§  259-265), 
claims  against  the  United  States  (§§  270-292),  claims  against  foreign  govern- 
ments (§§  272-289,  293, 300-309),  extradition  (§§  310-341),  double  alliance 
and  expatriation  (§§  372-392),  Koszta's  case  (§396),  passports  (§§399- 
406),  Citizen  Genet  (§  424),  consular  jurisdiction  and  controversies  regarding 
seamen  (§§  483-484),  the  Bryan  permanent  commissions  of  inquiry  (§  558), 
treaties  of  general  arbitration  (§§  566-567),  the  Hague  tribunals  and  the  new 
Permanent  Court  of  International  Justice  (§§  568-576),  the  Tampico  incident 
(§  591)*  the  limited  war  with  France  in  1798  (§  599),  civil  war  (§§  600,  604), 
the  Trading  with  the  Enemy  Act  (§§  610,  618-619),  resident  alien  enemies 
(§§  616-617),  drafting  resident  neutrals  (§§  625-627,  651),  the  Armistice 
(§  647),  belligerent  occupation  (§§  688-702),  anchored  mines  and  war  zones 
V§§  713-721),  searches  in  port  for  contraband  (§§  727-730),  anned merchant- 
men (§§  742-743),  submarines  and  commerce  (§§  747-751),  destruction  of 
neutral  prizes  (§§  757-758),  belligerent  domicile  (§§  789-796),  contraband 
(§§  799-806),  continuous  voyage  (§§  808-813),  the  Trent  affair  (§  818), 
blockade  (§§  824-843),  neutrality  (§§  844-889),  prize  courts  and  procedure 
(§§  890-903). 

Yet  these  volumes  are  not  wholly  devoted  to  topics  of  peculiar  interest  to 
Americans.  They  give  much  attention  to  other  fields.  For  example,  there 
are  discussions  of  many  points  under  the  Treaty  of  Versailles;  and  among 
these  points  are  mandates  and  other  impairments  of  independence  (§§  26- 
28,  114),  just  treatment  of  working  men  (§  55),  regional  understandings 
(§§  57,  97)»  sdf-detcnnination  (§§  108-109),  reparation  (§§  114,  125,  133,  29^- 
299),  apportionment  of  public  debts  (§§  125,  130),  the  Covenant  of  the  League 
of  Nations  (§§  491,  585),  treaties  abrcgated  (§  551),  cession  of  merchant  ships 
and  waiver  of  claims  (§  765),  the  Paris  Conference  of  1919  (§§  917-920). 
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Tins  iff  tiie  topics  ated  ksvr  ■p*'^^  mUnat 
Uoitni  Sutes  or  witli  Iht  Worid  Wjz.  If ndi  ol  the  ^mmatm  desk  witx 
wabjeOs  oi  mote  mcEil  and  pmnamfiit  mUnat;  lor  rManyir,  die  iliri  im  !  lor 
betveea  justkaalMe  and  noD-jastidbble  <!ii|witr»  (f{  560-561),  die  tUcri  a: 
war  vpon  amfraff  and  irmwjift  f f{  6o<M»i4),  the  iiiln  ■iatkjial  x^^its  and 
liabfliUet  oi  oorpaaSkxi^  mad  of  thor  i^or\}iMa%  or  homflwiifafc  H  r-^- 
280.  794-796)  —  die  last  topic  being  o£  impcwtaiinr  to  afl  lamryrzs,  ^  il  beas 
intimately  upon  tht  vtxed  probian  d  cnnwwatr  cutlly. 

The  footaotes,  as  has  akeadty  been  said,  toon  with  dtalioBB  <rf  boots  gnc 
artides  and  documents;  and  the  lawyer  wfll  be  pirawri  to  find  dat  tliey  cite 
about  foofteeD  huudtTpd  judidal  dnriiinns  MeotiOD  ol  die  tbotwi^ineaB  ad 
the  footnotes  must  not,  however,  be  oonstmed  as  a  di^Mcs^ement  oi  tiK  text 
for  the  test,  as  has  bem  shown,  is  crowded  widi  inqiortaiit  inatter.  In  shon 
both  the  text  and  the  notes  entitle  theK  vdnmes  to  be  placed  amoqs  those 
most  incfol  to  the  praftitiong  and  to  the  spmaKst  —  •iwigpii^  DaauL^ 
Wheatott  and  Mooie's  VigaL 

Now  that  this  txeatise  lovciiiig  snfartantialbr  the  whole  of  Trtfraatinnitl 
Law  has  been  sooceHfoDy  based  iipon  fmphawring  chiefly  the  f^r'^^''^  anz 
caaUadam  oi  the  United  States,  it  is  worth  while  to  point  out  that  mnirr 
petBons  would  have  cdled  this  feat  inuMWHhir.  Is  not  the  United  States  g^ 
gra|rfncal1y  isolated?  Do  not  the  trarhings  d  Washington  and  Jefiaaoc  in*- 
fift  upon  avoiding  European  entanglements?  Are  we  not  a  penoefid  peopis? 
Do  not  our  yesri  oi  pace  vasdy  outnumber  our  years  ol  war?  The  answer  tx> 
cadiof  thoiequcBtionsisYes.  Yet  evcninwarwehavehadabondant  ezpeo- 
enoe:  We  have  used  anned  forces  against  the  Baibaiy  States,  Fzanoe.  £ncF- 
land,  Mexico,  and  Spain,  besides  our  much  more  serious  eKperienoes  with  zac 
Civil  War  and  the  World  War.  Thus  it  happens  that  the  ij^its  and  dnzis 
of  belHgerents  have  been  brougjit  home  to  us  more  than  onoe.  At  other  times 
we  have  been  neutrals;  and  as  that  has  been  our  habitual  4^**^n<fr.  we  have 
seemed  to  the  world  to  be  the  principal  contestants  in  favor  of  neotial  t^^^ts^ 
Further,  we  were  early  in  our  definition  of  neutral  duties. 

A  generalization  awroiimately  correct,  but  with  substantial  csxptiaos* 
is  that  the  international  history  of  the  United  States  is  full  of  attcnqits  tomake 
war  leas  frequent,  more  humane  to  bdligerents,  and  leas  burdensome  to  nes- 
trak.   In  1787,  1795, 1796,  and  1797  the  treaties  with  the  lour  Baihaxy  States 

gve  early  exampla  of  a  plan  to  po^xme  war  untfl  after  investjgatiQn  ol  ^cts. 
1793  and  1794  the  attempt  to  dr£ne  the  duties  ol  neutrals  laid  a  foonda- 
tion  for  the  elaborate  mtem  which  today  tends  to  prevent  neutral  countries 
from  becoming  embroiled  m  war  through   misconduct  of  their  citiicns  <r 
governments.    In  1817  the  agreement  with  England  regarding  armament  on 
the  Great  Lakes  laid  the  foundation  for  all  disarmament  movements.    In 
1823  the  Monroe  Doctrine  made  the  attempt,  with  miraculous  g^rTw^iR  to  pre- 
serve the  Western  Hemisphere  from  European  aggression.    In  1863  the  In- 
structions for  the  Government  of  the  Armies  of  the  Unitnl  States  in  the  Fieid 
—  known  as  General  Order  No.  100  —  originated  or  codified  ssrstematic  asd 
humane  rules  which  eventually  took  the  shape  of  Hague  Conventions.    It  is 
possible  to  frame  a  list  of  at  least  twenty  contributions  ci  the  United  States 
toward  International  Law  or  international  practice.    Yet  those  oontzibntiaDS 
would  have  been  unsuccessful  without  the  cooperation  <^  other  nations;  and  the 
reason  for  calling  attention  to  a  few  of  the  possible  list  of  twenty  is  simply  to 
give  concrete  instances  to  prove  that  the  United  States  has  really  not  beoi 
a  hennit  nation,  and  that  hence  its  history  and  practices  and  contentions, 
like  those  of  many  another  country,  no  doubt,  m^t  reasonably  have  beoi 
expected  to  give  basis  for  a  comprehensive  treatise.    Such  was  the  view  ol  the 
author  of  thoe  volumes;  and  his  suooess  proves  that  he  was  right. 

Eugene  WamOavcb, 
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AniKD  Shiffing  Control.  An  Experiment  in  International  Admin- 
istration. By  J.  A.  Salter.  Oxford:  at  the  Clarendon  Press.  192 1. 
pp.  zziii,  372. 

"If  an  adequate  history  of  the  war  is  ever  written  it  will  probably  give  as 
much  space  to  the  economic  as  to  the  purely  military  struggle.  It  was  as  much 
a  war  of  competing  blockades,  the  surface  and  the  submarine,  as  of  competing 
armies.  Behind  these  two  blockades  the  economic  systems  of  the  two  oppos- 
ing groups  of  countries  were  engaged  in  a  deadly  struggle  for  existence,  and 
at  several  periods  of  the  war  the  pressure  of  starvation  seemed  likely  to  achievr. 
an  issue  beyond  the  settlement  of  either  the  entrenched  armies  or  the  inmio 
bilized  navies." 

No  one  was  more  qualified  to  write  a  great  chapter  of  the  history  of  this 
economic  struggle  than  the  author  of  the  present  volume.  When,  in  the  months 
following  the  Armistice,  guessing  the  name  of  the  single  individual  who, 
barring  Tommy  Atkins,  did  most  toward  winning  the  war  became  one  of  the 
favorite,  absurdly  arrogant  after-dinner  amusements  in  Eng^d,  there  was  sur- 
prising unanimity  among  diverse  people  "on  the  inside"  in  suggesting  an 
obscure  dvil  servant  named  Salter.  It  is  feared  that,  despite  his  authorship 
of  this  fascinating  book,  the  achievement  of  Mr.  J.  A.  Salter  will  continue  to 
remain  caviar  to  the  general.  He  speaks  with  intimate  knowledge  of  a  great 
experiment  and  yet  he  has  accomplished  an  amazing  feat  in  depersonalizing 
his  accoimt.  In  this  book,  Mr.  Salter  describes  the  work  of  the  Allied  Maritime 
Transport  Council  (the  A.  M.  T.  C.)  and  thereby  describes  the  Allied  control 
of  shipping  as  an  indispensable  instrument  of  eventual  AUied  victory  in  the 
"war  of  competing  blockades."  Mr.  Salter's  creative  powers  largely  con- 
tributed to  the  execution  of  the  supply  programs  of  the  Allies  and  to  the  adminis- 
tration of  the  allotment  of  neutral  tonnage  during  the  most  critical  period  of 
the  war.  But  the  tradition  of  the  English  Civil  Service  breathes  through  this 
book,  and  Mr.  Salter's  recital  is  a  scrupulously  scientific  study.  Unlike  many 
more  famous  men,  he  did  not  scale  world  events  down  to  the  measure  of  his 
own  humble  personality.  Mr.  Salter's  book  is  one  to  be  read,  and  not  to 
be  read  about.  His  story  is  too  significant  to  be  summarized,  its  details  too 
massive  to  be  mutilated. 

But  what's  Hecuba  to  me?  the  lawyer  will  say,  alert  to  take  a  jurisdictional 
point  even  in  the  realm  of  the  nund.  A  scientific  study  of  AUied  control  of 
shipping  during  the  war  may  be  important  to  the  economist,  and  of  general 
interest  to  the  ^torian  of  the  war,  but  what  particular  appeal  does  Mr.  Salter's 
book  make  to  the  lawyer?  The  answer  is  furnished  by  Mr.  Salter's  sub-title, 
"An  Experiment  in  International  Administration."  Mr.  Salter  makes 
the  story  of  the  A.  M.  T.  C.  a  vehicle  of  inquiry  mto  the  drciunstances 
which  brought  it  into  being,  the  scope  of  its  operations,  the  principles  which 
conditioned  its  success,  all  with  a  view  of  determining  whether  or  not  this 
extraordinarily  successful  piece  of  administration  contains  germs  of  perma- 
nent utility  for  the  purposes  of  peace  no  less  than  the  temporary  uses  of  war. 

So  far  as  we  are  familiar  with  the  English  literature  on  the  subject  Mr. 
Salter  has  made  the  most  fertilizing  contribution  to  the  problem  of  inter- 
national administration.  His  thinking  is  muscular.  He  does  not  minimize 
difficulties,  and  avoids  the  foggy  analogies  which  glide  so  cheerily  from  prob- 
lems of  war  to  problems  of  peace.  In  an  admirable  chapter  on  the  difiFerence 
between  the  war  and  peace  problem  (pp.  243-248)  Mr.  Salter  dearly  indicates 
the  special  conditions  which  war  presents  and  the  differences  in  available  mo- 
tive power.  He  concludes,  however,  that  the  basic  theory  upon  which  effective 
international  administration,  as  illustrated  by  the  A.  M.  T.  C,  succeeded 
during  war  may  be  utilized  for  the  problems  of  peace.  Indeed  no  other  prin- 
ciple has  anv  promise  of  success.    The  principle  invoked  was  that  of  direct 


976  HARVARD  LAW   REVIEW 

contact  between  specialists.  The  most  essential  economic  control  of  the 
Allies  (shipping  was  the  key  to  Allied  success,  but  it  was  also  at  the  core  of 
Allied  conflicts)  was  secured  not  by  delegation  of  national  authority  into  the 
hands  of  some  economic  generalissimo  or  even  an  international  board  with 
ddegated  authority;  Allied  control  was  secured  by  knitting  together  the  repre- 
sentatives of  the  various  nations  through  agreement  of  aims  and  by  the  com- 
mon possession  of  all  the  facts  necessary  for  translating  those  aims  into  action: 

''The  crucial  development  of  the  Allied  organization  was  the  extension  of 
the  principle  of  direct  contact  throughout  the  national  controlsy  the  formation 
of  a  machinery  through  which  contact  was  regularly  effected,  and  the  linking 
up  of  the  whole  system  by  the  continuous  work  of  the  staff  of  the  big  Councfls 
and  particularly  tiie  Transport  Coimdl. 

"We  have  seen  how  Allied  Program  Committees,  ultimately  twenty  in 
nmnbc^,  covered  the  whole  range  of  imported  commodities,  and  (in  addition 
to  their  non-shipping  duties)  prepared  programs  of  the  shipping  required  for 
submission  to  the  Transport  Council  through  the  transport  executive.  The 
members  of  these  Comoiittees  were  essentially  national  officers  who  met  in 
conference  or  in  constant  association,  for  international  work.  In  their  own 
departments  they  represented  the  international  point  of  view;  in  Allied  meet- 
ings they  represented  the  national  point  of  view.  And  the  agreement  they 
arrived  at  in  Allied  disctission  they  carried  into  practice  throu^^  their  national 
departments.  Thus  the  new  Allied  principle  did  not  override  or  replace  the 
national  organizations  —  it  penetrated  theoi.  It  linked  them  together  from 
inside.  The  Allied  authority  consisted  of  the  national  authorities  themselves 
associated  for  a  common  purpose  influenced  by  a  common  point  of  view 
and  securing  results  through  the  executive  action  of  the  national  system." 
(pp.  250,  251.) 

''Thus  the  international  machine  was  not  an  external  organization  based  on 
delegated  authority;  it  was  a  national  organization  linked  together  for  inter- 
national work  and  themselves  forming  the  instrument  of  that  work."  (p.  252.) 

The  underlying  thought,  it  is  evident,  was  the  systematic  effort  to  contract  the 
area  of  conflict  and  passion  and  to  widen  the  area  of  accredited,  and  therefore 
accepted,  knowledge  as  the  basis  of  action.  The  application  of  this  main 
thought  to  the  adjust  nent  of  competing  interests,  sudi  as  were  involved  in 
shipping  control  during  the  war,  gives  rise  to  a  body  of  main  rules  which  were 
hamm^ed  out  on  the  anvil  of  experience.  They  are  formulated  with  grnt 
darity  by  Mr.  Salter  and  their  potinency  to  the  problem  of  peace  is  unmis- 
takable, (pp.  257-259.) 

Mr.  Salter's  analysis  of  the  ultimate  problem  of  international  codperation 
for  peace  inevitably  makes  pertinent  the  experience  of  the  particular  experi- 
ment in  international  ad  ninistration  with  which  he  was  concerned.  "What 
after  all,"  he  asks,  "is  the  ulti~nate  problem  of  international  govenmient?"  It 
is,  we  may  suggest,  "  the  administrative  division  of  the  world  in  relation  to  the 
inevitable  and  constant  change  in  the  relative  strength  and  devdc^nnent  of 
different  nations.  .  .  .  Any  real  hope  of  successful  machinery  bemg  devised 
probably  depends  upon  whether  it  is  possible  to  drain  some  of  their  contents 
from  the  passions  behind  national  feeling;  and  here  the  crucial  point  is  whether 
it  is  possible  to  isolate  questions  of  commercial  interest  and  advantage  and 
eliminate  national  feeling  from  them."    (p.  270.) 

From  this  point  of  view  Mr.  Salter  approadies  the  problem  of  the  League 
of  Nations  and  luminously  sketches  his  conception  of  the  function  of  the 
League,  namdy ,  "  not  that  of  controlling  the  world  from  a  new  center  of  power, 
but  of  affording  a  new  opportunity  to  the  nations  of  the  world  to  work  out  tbeir 
new  policy  in  cooperation.  .  .  .  It  is  a  method  by  which  the  official  polides 
of  all  countries  can  be  penetrated  by  the  influence  of  other  countries,  and, 
beyond  that  by  the  influence  of  the  public  opinion  of  the  world.   It  is  a  method 
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by  which  simiiltaneously  that  world  public  opinion  can  itself  be  not  only  mo- 
bilized when  it  exists,  but  formed  and  educated,     (pp.  276-277.) 

"The  central  organization  of  the  League  will  not  be  a  center  of  controlling 
power,  but  an  instrument  to  codrdinate  activity  which  is  world-wide  in  its 
influence  and  in  its  effects.  No  organization  which  attempts  to  dominate  can 
conceivably  dominate  within  anything  but  the  most  limited  scope  and  range. 
But  an  oiganization  which  is  content  with  the  more  modest  r61e  of  assisting 
the  nations  to  govern  themselves  in  co5peration  may  permeate  and  gradually 
transform  the  whole  policy  of  the  world.  .  .  .  This  means,  however,  neither 
pessimism  nor  a  narrow  ambition  for  its  work.  One  may  hope  by  the  gradual 
and  careful  extension  of  this  organization,  and  these  methods,  to  arrive  at  a 
time  when  no  Minister  and  no  otfldal  in  any  center  of  power  in  the  world  will 
frame  his  policy  or  carry  out  his  daily  executive  work  without  a  real  conscious- 
ness of  its  reactions  upon  other  countries  and  responsiveness  to  their  claims." 
(pp.  279-280.) 

Unwittingly  Mr.  Salter  has  written  an  eloquent  book  —  the  eloquence  of 
lucidity,  insight,  hardy  thinking,  in  seeking  to  evolve  orderly  processes  for 
adjustment  of  the  most  complicated  affairs,  affairs  enmeshed  m  passions  and 
sentiment  and  obscured  all  too  frequently  by  ignorance  of  the  controlling  facts. 
Mr.  Salter  is  preoccupied  with  problems  c^  international  administration,  but 
the  controlling  ideas  which  he  brings  to  their  solution  have  still  great  con- 
quests to  make  in  our  national  life.  At  bottom  the  working  ideas  which  Mr. 
Salter  derived  from  his  experience  in  international  administration  are  direct 
representation  of  the  affected  interests,  continuity  of  contact  among  these 
representatives,  an  available  and  steadily  increasing,  because  continuously 
developing,  fimd  of  scientific  data,  and  an  accommodation  of  the  competing 
interests  in  the  light  of  these  authoritative  facts  instead  of  partisan  presentation 
or  assumption  about  facts.  By  such  process,  in  the  course  of  time.  Law  is 
evolved.  The  applicability  of  this  process  to  many  of  our  economic  and  in- 
dustrial problems  and  its  imperative  demand,  if  we  are  to  have  civilized  solu- 
tions, need  not  be  labored. 

Felix  Frankfxtrter. 
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